
                         
 

Position Adopted: July 7, 2020  1 

AMERICAN INDIAN LAW SECTION 

 
Public Policy Position 

S. 2808 
  

  

 

 

 

 

 

 

 

 

Support 

 
Explanation: 
S. 2808 will effectively remedy the Supreme Court’s decision in Carcieri v. Salazar, which held the 
Department of the Interior could not take land into trust for a tribe not under federal jurisdiction 
when the Indian Reorganization Act (“IRA”) was enacted in 1934.  
 
The Carcieri v. Salazar decision undermines the ability of several tribal nations to take land into trust 
and thus be self-sufficient. The Carcieri decision also undermines the Federal government’s trust 
responsibility to tribal nations, as well as the Congressional and Executive policies encouraging tribal 
self-determination. As a result of Carcieri, many tribal nations, many of which had limited economic 
resources even before the devastating effects of COVID-19 on Indian Country, must expend scarce 
resources seeking to prove the tribe was under federal jurisdiction in 1934. Furthermore, Carcieri 
related litigation continues to increase stressing already overburdened court systems across the 
country. 
 
Contact Person: Jennifer Saeckl 
Email: jsaeckl@rosettelaw.com 
 
 

The American Indian Law Section is a voluntary membership section 
of the State Bar of Michigan, comprised of 217 members. The 
American Indian Law Section is not the State Bar of Michigan and the 
position expressed herein is that of the American Indian Law Section 
only and not the State Bar of Michigan. To date, the State Bar does not 
have a position on this item. 

The American Indian Law Section has a public policy decision-making 
body with 12 members. On July 7, 2020, the Section adopted its 
position after a discussion and vote at a scheduled meeting. 8 members 
voted in favor of the Section’s position, 0 members voted against this 
position, 0 members abstained, 4 members did not vote. 
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July 10, 2020 
 

Via Email 
Senate Committee on Indian Affairs 
Attn: Chairman John Hoeven 
838 Hart Senate Office Building 
Washington, D.C. 20510 
Mike_Andrews@indian.senate.gov 
 

 
American Indian Law Section of the State Bar of Michigan 

Respectfully submits the following position on: 
 

S.2808 
A bill to amend the Act of June 18, 1934, to reaffirm the authority of the Secretary of the 

Interior to take land into trust for Indian Tribes, and for other purposes. 
 

The American Indian Law Section (“AILS”) of the State Bar of Michigan is submitting 
this statement in SUPPORT of S. 2808 which was referred to the Senate Committee on Indian 
Affairs on November 07, 2019.  

 S. 2808 will effectively remedy the Supreme Court’s decision in Carcieri v. Salazar, which 
held the Department of the Interior could not take land into trust for a tribe not under federal 
jurisdiction when the Indian Reorganization Act (“IRA”) was enacted in 1934.1  

 The Carcieri v. Salazar decision undermines the ability of several tribal nations to take 
land into trust and thus be self-sufficient. The Carcieri decision also undermines the Federal 
government’s trust responsibility to tribal nations, as well as the Congressional and Executive 
policies encouraging tribal self-determination.2 As a result of Carcieri, many tribal nations, many 
of which had limited economic resources even before the devastating effects of COVID-19 on 
Indian Country,3 must expend scarce resources seeking to prove the tribe was under federal 

 
1Carcieri v. Salazar, 555 U.S. 379, 388 (2009) (holding that the word “now under Federal jurisdiction” did not refer 
to 1998, when the Secretary accepted a 31–acre parcel into trust for the Narragansett Tribe, but rather referred to 
1934, when Congress enacted the IRA). 
2 See, e.g., 25 U.S.C. § 3601(3) (2006) (recognizing the “self-determination, self-reliance, and inherent sovereignty 
of Indian tribes”); Richard M. Nixon, Special Message to the Congress on Indian Affairs (July 8, 1970) (announcing 
a new federal policy, which remains the official policy of the federal government today, of promoting self-
determination for tribes). 
3 See Case Lozar et al., COVID-19 and Indian Country: Early snapshot reveals disproportionate economic exposure 
and uncertainty. A survey by the Center for Indian Country Development shows the coronavirus pandemic 
disproportionately exposes tribal economies and governments to economic hardship, FEDERAL RESERVE BANK OF 
MINNEAPOLIS April 10, 2020, https://www.minneapolisfed.org/article/2020/covid-19-and-indian-country-early-
snapshot-reveals-disproportionate-economic-exposure-and-uncertainty; Stephanie Ebbs and Cheyenne Haslett, 
Indian Country faces higher risks, lack of resources in COVID-19 fight. Experts worry about the pandemic's impact 
on Native American communities, ABC NEWS, April 3, 2020, https://abcnews.go.com/Politics/indian-country-faces-
higher-risks-lack-resources-covid/story?id=69957760.  



jurisdiction in 1934. Furthermore, Carcieri related litigation continues to increase stressing already 
overburdened court systems across the country.4  

 For the aforementioned reasons AILS respectfully requests that Congress comply with its 
duty to amend misinterpreted legislation and take the necessary steps to enact S. 2808. 

 

_________________________ 
Jennifer Saeckl, Chair 
American Indian Law Section  
State Bar of Michigan 
 

 
4 See Sullivan, Bethany C. and Turner, Jennifer L., Enough Is Enough: Ten Years of Carcieri v. Salazar, PUB. LAND 
& RESOURCES L. REV. 40, 1 (2019), available at 
https://scholarship.law.umt.edu/cgi/viewcontent.cgi?article=1628&context=plrlr (discussing the myriad and 
longstanding issues that have resulted from the Carcieri decision and recommending a Congressional fix).  
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