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The American Indian Law Section began its sixth year at the
State Bar of Michigan’s Annual Convention in Lansing, Michigan,
on September 13, 2001. Our meeting was overshadowed by the
horribly tragic events of September 11. Despite the grief and loss
we faced during that uncertain time, going forward with the con-
vention was a small but important step in the healing process.
While we remain forever changed by those tragic events, we must
continue on with our lives and our work.

During our annual business meeting, our current officers were
elected: Chairperson Sheila H. Gaskell, Chairperson-Elect Melissa
Pope and Secretary-Treasurer John J. Lemire. Our council members
this year are: Larry Betz, Donna Budnick, Ronald Douglas, Dawn
Duncan, Michael Murray, Jonathan Siebers, Katherine Scotta, Art
Stine and William Tanner. A special thanks to each of our officers and
members for their contributions of time and talent to our Section.

The Annual Program, “Treaty Rights, Great Lakes Fishing
Compact: Yesterday, Today, Tomorrow,” immediately followed our
business meeting, and included presentation of the 2001
Tecumseh Peace Keeping Award to Helen Hornbeck Tanner. Ms.
Tanner is an ethnohistorian who has specialized in American In-
dian history for decades. Her research and writing has served
American Indians in their pursuit of legal rights in the
Anglo-American judicial system on numerous occasions. Her
books include, The Atlas of Great Lakes Indian History, The Peo-
pling of North America: The Visual Atlas of the Great Lakes, The
Ojibwa, Zespedes in East Florida, 1784 to 1790, and The Settling
of North America. As an expert witness in United States v. Michi-
gan, Ms. Tanner’s testimony and research contributed towards the
recognition of reserved fishing rights, and made her a particularly
appropriate recipient of our Award given the Program topic. As a
historian and senior research fellow at the Newberry Library in
Chicago, Illinois, she continues her important work.

Ms. Tanner’s unique background and experience also made her
the ideal introductory speaker for the Annual Program. Her presen-
tation was insightful and brought clarity to the treaty history so
critical to the litigation which lead to the Consent Decree and re-
lated documents detailing how fishing in 1836 Treaty waters is
allocated, managed and regulated by the United States v. Michi-

gan parties now, and for the next twenty years. Following Ms.
Tanner was an informative discussion of the Decree terms by Bay
Mills Indian Community Tribal Attorney Kathryn L. Tierney and
Michigan Assistant Attorney General in Charge, Native American
Affairs Division, John R. Wernet, Jr. Their knowledge and expertise
and the visual presentation they shared made understandable
some of the most complex terms of the Decree.

Our Program closed with presentations from Michigan Depart-
ment of Civil Rights Special Assistant Director Cathy Milett and
Lawrence R. Baca. Mr. Baca is a Pawnee Indian, Chair of the Federal
Bar Association’s Indian Law Section, and a Senior Trial Attorney
in the Civil Rights Division of the United States Department of
Justice. Both Ms. Milett and Mr. Baca had planned on appearing
personally, but were unfortunately unable to do so. They were,
however, able to share through members of our Section information
from their work dealing with the issue of bias crimes and incidents.
Mr. Baca’s presentation was particularly compelling because he
shared not only the knowledge he has garnered during his legal
career concerning hate crimes, but also a childhood experience
involving acts motivated by prejudice and hatred because of his
American Indian heritage. As a leading civil rights proponent, Mr.
Baca has devoted his career to protecting and defending the civil
rights of all Americans. His efforts on behalf of American Indians in
the areas of Credit, Voting Rights and Education have been recog-
nized as groundbreaking.

The 2001 Annual Program was an all around success. Special
thanks go out to each of our presenters and to Angela K. Sherigan,
the 2001 Program Chair, for the hard work and contributions each
made to the Program.

On November 14, 2001, our Section joined with the University
of Detroit Mercy School of Law’s Indian Law Center and the State
Bar of Michigan’s Children’s Law Section in jointly sponsoring an
Indian Child Welfare Act Demonstration Hearing at UDM. Our Sec-
tion was well represented by Ex-Officio Jacqueline Hand as mod-
erator and Council Members Ronald G. Douglas and Katherine
Scotta as advocates. The program was well attended and very in-
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Editor’s Note
These summaries of recent developments in Indian law were prepared by the University of Detroit Mercy Indian Law

Center under the supervision of Professor Jacqueline P. Hand. Student contributors are Cathy Christian, Brian S. Czuhui and
Wendy Morodomi. These summaries represent a selection of cases decided recently by federal, state and tribal courts and do
not purport to be comprehensive, but rather to provide material which may be of interest to section members.

Case Summaries

United States Supreme Court Decisions

Atkinson Trading Company v. Shirley, 532 U.S. 645 (2001)
Plaintiff challenged a hotel occupancy tax imposed by the Na-

vajo Nation on nonmember hotel guests staying at hotels on fee
land within the exterior boundaries of the reservation. After the
Navajo Tax Commission and the Navajo Supreme Court denied
relief, the case went up through the federal court system. The Su-
preme Court, in a unanimous opinion, reiterated Montana v United
States’s holding that tribes lack authority over nonmembers absent
two exceptions. The Court then rejected the applicability of the first
exception, that there is a consensual relationship between the
Tribe and the affected nonmember, because the hotel and its
guests had not entered into any commercial deal such as a lease or
a contract with the Tribe. The fact that the hotel relied on the Tribe
for police, fire, and medical services was found not to be sufficient:
nor was the fact that the plaintiff hotel was an “Indian trader”
licensed by the Bureau of Indian Affairs. Further, the Court found
that the fact that the area of the hotel was “minuscule in relation to
surrounding tribal land” was not sufficient under Brendale v. Con-
federated Tribes and Bands of Yakima Nation, to meet the de-
mands of the second exception in that a tribe may regulate conduct
which threatens or directly affects a tribe’s political integrity, its
economic security or its health and welfare. “Whatever effect
petitioner’s operation of its trading post might have upon sur-
rounding Navajo land, it does not endanger the Navajo Nation’s
political integrity.”

C&L Enterprises, Inc. v. Citizen Band of Potawatomi Indian
Tribe, 532 US 411 (2001)

The Tribe entered into a standard form construction contract
for the installation of a roof on a tribally owned, off-reservation
building. Subsequently the Tribe decided to change the roofing
material, and disregarded the earlier contract and resolicited bids.
The Tribe asserted sovereign immunity when the contractor filed
suit. The Tribe refused to participate in the arbitration process as
provided for in the construction contract. The Court held that the
Tribe had waived its immunity by signing the contract containing
the arbitration clause and that the choice-of-law clause which pro-
vided that the contract was governed by the jurisdiction in which
the project is located clearly gave the state of Oklahoma jurisdic-
tion to enforce the arbitration award.

Nevada v. Hicks, 533 U.S 353 (2001)
Floyd Hicks, a member of the Fallon Paiute-Shoshone Tribe,

brought a 42 U.S.C. Section 1983 action against the State of Nevada
and its game wardens for allegedly tortious conduct while execut-

ing a state and tribal court issued search warrant at his home on
tribal land. The search warrant arose out of an off-reservation
crime. The Tribal Court, affirmed by the Tribal Appeals Court, held
that it had jurisdiction over the actions. The State and its officers
then filed in federal district court, seeking a declaration that the
Tribal Court lacked jurisdiction.

The Supreme Court, in an opinion authored by Justice Scalia,
cited Montana v. United States, for the proposition that, with re-
spect to nonmembers “the exercise of tribal power beyond what is
necessary to protect tribal self-government or to control internal
relations cannot survive without express congressional delega-
tion,” and this limitation applies to both non-Indian and Indian
land. (This is a significant departure from earlier precedent holding
that ownership of land is the most important factor to be consid-
ered.) The Court concluded that regulating state law enforcement
officers executing a search warrant based upon an off-reservation
crime is not essential to a tribe’s internal self-government or its
internal relations and therefore, the Tribe has no jurisdiction over
such state officials.

The Court also held that while state courts of general jurisdic-
tion can adjudicate cases involving federal statutes, tribal courts
do not qualify as such courts of general jurisdiction. Further, it
found that Congress has not delegated to tribal courts any jurisdic-
tion over Section 1983 claims. As a result, the Court concluded that
tribal court remedies did not have to be exhausted because the
Tribal Court did not have jurisdiction.

Idaho v. United States, 533 U.S. 262 (2001)
This is an action brought by the United States as a trustee

against the state of Idaho to quiet title in submerged lands below
Lake Coeur d’Alene and the St. Joe River. The State’s claim is based
upon the equal footing doctrine which holds that when a state is
admitted to statehood it acquires title to lands under navigable
waterways within its boundaries. The Tribe asserted, and the Su-
preme Court agreed, that the particular sequence of events sur-
rounding the establishment of the Tribe’s reservation were such
that Idaho did not receive title to the land.

The Coeur d’Alene Tribe once occupied land and used water-
ways extensively for fishing, fiber, transportation, recreation, and
cultural activities. In 1873, President Grant issued an Executive Order
which set aside the disputed waterways and land for the Tribe. This
was confirmed by later agreements in 1888 and 1889 and ratified by
the Senate in 1890. However, while the bill was pending in the House
of Representatives, Congress admitted Idaho to the Union. As a
result, Idaho claims the lands under the equal footing doctrine.
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United States Courts of Appeal

In resolving the issue, the Court used a two-step test: (1) did
Congress intend to include the submerged land within the reserva-
tion, (2) if so, did it intend to defeat the future State of Idaho’s title
to the lands? After an extensive review of the historical record and
of the importance of the waterways to the Coeur d’Alene Tribe’s
way of life, the Court concluded that Congress intended to bar the
passage of title in the disputed land to the State. The Court distin-
guished this from the earlier case of Montana v United States, 450
U.S. 544 (1981), in which the Court held that navigable waterways
were not part of the property reserved by the Crow Tribe, but
passed to the State of Montana. The Court noted that unlike the
Coeur d’Alene, “the Crow were a nomadic tribe dependent chiefly
on buffalo and fishing was not important to their way of life.”

Environmental Protection
Michigan V. Environmental Protection Agency, 268 F.3d 1075
D. C Cir 2001)

The 1990 Amendments to the Clean Air Act authorize the EPA
to “treat Indian tribes as States,” in implementing the federal air
quality standards. If a state fails to create a plan for implementation
of federal standards which meet EPA approval, the EPA is autho-
rized to adopt a federal implementation program. Similarly, if a tribe
does not adopt an approved implementation program, the EPA may
adopt its own program. In this case, the EPA issued a rule under
which the agency proposed to deal with certain land, the status of
which as Indian country is unclear, under a federal implementation
scheme without determining its status through a process of notice-
and-comment rulemaking. (In particular the “EPA will treat areas for
which EPA believes the Indian Country status is in question as
Indian country.” 40 C.F. R. Section 71.4(b)).

The Circuit Court overturned the rule holding that the Clean Air
Act only authorized the EPA to issue permits under a federal plan
after a notice-and-comment process has determined whether the
land in question is under tribal jurisdiction or under state control.

Federal Trust Responsibility
White Mountain Apache Tribe v. United States, 249 F.3d 1364
(Fed. Cir. 2001) cert. granted, 122 S.Ct. 1604 (2002)

The White Mountain Apache Tribe sued the United States for
damages arising out of an asserted breach of fiduciary duty result-
ing from its failure to maintain, protect, repair, and preserve the
trust corpus held for the benefit of the Tribe. The action arose out
of the government’s failure to maintain a former military post on the
reservation so that it had been allowed to deteriorate during the
government’s trustee period. The damages requested by the Tribe,
a sum of approximately $14 million, represented the estimated cost
of repair and preservation of the approximately 35 buildings. The
Court of Federal Claims held that the government has only a “bare
trust” relationship and, as such, any breach did not support a tribal
claim for damages.

The Court of Appeals for the Federal Circuit reversed, stating
that trust relationship created by the 1960 Act, which allowed the
government to use this property for administrative purposes on
the reservation also provided that the government was to hold the
property in trust for the benefit of the tribe. Citing United States v.
Mitchell, 463 U. S. 206 (1983), the Court concluded that the trust

relationship, combined with the government’s management and
control of the property, were sufficient to subject the government
trustee to liability. After a thorough analysis of the application of
common law principles regarding remedies for waste, the Court
concluded that the government was in fact liable for damages re-
sulting from its breach of fiduciary duty in allowing the military
post to deteriorate.

Criminal Law
United States v. Billadeau, 275 F3d 692 (8th Cir. 2001)

Billadeau, a non-Indian, was arrested by a Bureau of Indian
Affairs Police Officer for drunk driving and speeding on a state
highway within the reservation. He moved for dismissal of the
charges asserting that as a non-Indian, he was only subject to
prosecution under state law, which a BIA officer lacked authority to
enforce. The Circuit Court rejected this argument noting that the
General Crimes Act created federal jurisdiction over crimes commit-
ted in Indian country by non-Indians. It also incorporated the As-
similative Crimes Act which provides that where an action takes
place on federal land (here tribal land) which would violate state
law, if no federal prohibition exists, the state law is assimilated into
federal law.

United States v. Ashley, 255 F3d. 907 (8th Cir. 2001)
Ashley and the victim were both Indians living in the state of

South Dakota. The crime for which the defendant was convicted
happened in Indian country. Ashley argued that his crime, vehicu-
lar assault on a child while intoxicated and speeding, was a state
law offense that was not covered under the Major Crimes Act.
Thus, the federal court had no jurisdiction over him.. The Court
disagreed, stating that his actions clearly qualified as an “assault
resulting in serious bodily injury,” as described in the jurisdictional
section of the Major Crimes Act.

United States v. Prentiss, 273 F. 3d 1277 (19th Cir.2001)
When defendant was indicted for the federal crime of arson in

Indian country. The indictment did not specify the Indian or non-
Indian status of either the victim or the defendant. The indication
of Indian or non-Indian status is an essential element to the grant
of jurisdiction under 18 U.S.C. 1152 which explicitly establishes
jurisdiction over “interracial “ crimes. The defendant’s conviction
was vacated because the required status information was omitted.

Tribal Court Exhaustion
Bank One v. Shumake, 281 F.3d 507 (5th Cir. 2002)

The bank brought this action in federal district court against
members of the Choctaw Indian Tribe to compel arbitration of
claims previously brought against it in tribal court. The members’
complaint had alleged that the bank had issued “bogus” credit
cards and had not disclosed material information to them relating to
the underlying credit transactions. The District Court held that the
tribal exhaustion doctrine applied and dismissed the bank’s suit.

On appeal, the Fifth Circuit affirmed that the tribal exhaustion
doctrine applied and the bank had in fact not exhausted all tribal
remedies before filing in federal court. The Court distinguished El
Paso Natural Gas v. Neztsosie which did not require exhaustion,

Continued on page 4
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Tribal Court Decisions

Case Summaries
Continued from page 3

on the basis that the cause of action in that case arose out of the
Price-Anderson Act (liability arising from nuclear incident) which
expressly provided for removal to federal court of all actions arising
from its provisions. By contrast, the federal Arbitration Act was not
intended to provide a federal forum for all suits to compel arbitra-
tion, but only for those which otherwise had an independent basis
for federal jurisdiction. The Court noted that this case is clearly
distinguishable from C&L Enterprises, Inc. v. Citizen Band
Potawatomi Indian Tribe (see summary above) in that C&L “in-
volved a contract between a bank and a tribe, rather than a contract
between a bank and individual members of a tribe.”

Tribal Court Authority
United States v. Enas, 55 F.3d 662 (9th Cir. 2001), cert. denied 122
S. Ct 925 (2002)

In this case a San Carlos Apache had been prosecuted by both
the White Mountain Apache Tribe and by the federal government
for the same conduct. A so-called dual sovereign exception to the
double jeopardy clause of the United States Constitution has de-
veloped which allows prosecution if brought by different sover-
eigns, such as one by the state and one by the federal government.
The question faced by the Ninth Circuit was whether the Tribe is a
truly “separate sovereign” exercising its inherent powers of sover-
eignty or is merely exercising power delegated to it by the Con-
gress. In Duro v. Reina, the Supreme Court held that a tribe’s power
over nonmember Indians is delegated and, as such, attributable to
the federal government. In the immediate aftermath of that case, the
Congress passed the 1990 amendments to the Indian Civil Rights
Act, explicitly recognizing that jurisdiction over nonmember Indi-
ans was not delegated to tribes, but rather, a reserved power which
had always existed and had never been extinguished. The Court
further held that in the arena of the powers of Indian tribes, as
opposed to constitutional matters, Congress has the final word.

Bugenig v. Hoopa Valley Tribe, 266 F.3d 1201 (9th Cir. 2001),
cert. denied 122 S. Ct. 1296 (2002)

Bugenig, a non-Indian, wished to log fee land which she owned
within the boundaries of the reservation in violation of a tribal
ordinance. This ordinance established a one-half-mile buffer for
the White Deer Skin camp ground. Within this area, which included
the plaintiff’s land, no timber could be harvested. Bugenig chal-
lenged the Tribe’s authority to regulate her actions. After a detailed
analysis of the history of the Tribe’s relationship with the United
States, the Circuit Court held that Congress “ratified and con-
firmed” the Tribes’s Constitution under a 1988 Settlement Act
(which resolved questions about the ownership and management
of the reservation). This ratification constituted an express delega-
tion of authority. This delegation was sufficient to qualify for the
first of the two “limited exceptions” which the Supreme court rec-
ognized in Atkinson Trading Co (see above) to the presumption
against a tribe’s regulatory jurisdiction over fee land owned by
non-Indians within the boundaries of the reservation.

State Authority in Indian Country
Prairie Band of Potawatomi Indians v. Pierce, 253 (F.3d 1234
(10th Cir 2001)

The Kansas Vehicular Code prohibits the operation of a motor
vehicle in the state unless it has been registered and licensed by
the state, providing the usual exception for out-of-state residents.
Historically, the Potawatomi complied with this statute, but in 1999
enacted its own motor vehicle code, requiring all vehicles owned
by the tribe or its member to be registered and licensed by the
Tribe. Soon thereafter the State of Kansas cited a tribal member for
using a tribal license outside the reservation. The Tribe then
brought this action seeking a preliminary injunction against en-
forcement of the Kansas statute against anyone operating a trib-
ally licensed and registered vehicle. The Tenth Circuit upheld the
District Court’s grant of the injunction. The Court stated failure to
grant the injunction would subject the Tribe to certain and great
harm because it would result in interference with tribal self-gover-
nance and irreparable harm because it cannot be compensated in
any effective way. Further, any balancing of harms show a greater
injury to the Tribe than to the State, thus supporting the grant of
the injunction.

Due Process
Baker v. Spirit Mountain Casino, 28 Ind. L. Rep. 6079 (Confed-
erate Tribes Grand Ronde Comm. Tr. Ct. Sept. 28, 2000)

A casino employee who was fired sought review of her termina-
tion from the Casino’s Internal Review Board. The Tribal Court held
that the notice sent to the employee was not reasonably calculated
‘to appraise’ the petitioner of the reasons for her firing and the issues
that would be raised before the IRB. Id. At 6081-82. (These issues
included her employment record prior to the triggering incident.)

The Court confirmed that due process under the Tribal Consti-
tution, which incorporates the Indian Civil Rights Act, requires
notice and a hearing. It further held that the notice provided by the
letter was inadequate to provide sufficient notice of the issue
which would be addressed at the hearing, in particular in light of
the fact the she was unrepresented and “appears not to be sophis-
ticated in legal matters.” Id. at 6081.

Fort Peck Tribes v. Morales, 28 Ind. L. Rep. 6116 (Ft. Peck Tr. Ct.
App. July28, 2000)

The Fort Peck Tribal Court of Appeals held that the defendant’s
due process rights were violated and reinstated the trial’s original
“not guilty” verdict. A tribal court judge erroneously announced a
verdict of “not guilty” while misreading from the verdict form pre-
sented by the jury. The form actually read four votes for “not
guilty” and two votes for “guilty.” (The Tribal Code provided that
“A verdict in criminal cases shall be rendered by a five-sixths (5/6)
majority of the jury.”) After identifying the situation the prosecutor
filed an ex parte motion for a mistrial which the judge granted
based upon the error in reading the verdict.
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The Tribal Court of Appeals held that the ex parte nature of the
motion violated the due process rights of the accused because no
notice was given that his “liberty or property is at risk” and no
opportunity was given to “make their own claims or defense.” Id. at
6117. As a result, the Court of Appeals reversed the grant of the
mistrial as well as reinstating the original “not guilty” verdict.

Pelt v. Shiprock District Court, 28 Ind. L. Rep 6147 (Navajo Nat
Sup Ct May 4, 2001)

The Navajo Nation Supreme Court granted a Writ of Habeas
Corpus to a petitioner who had failed to pay a judgment arising
from a civil debt and had been placed in jail as a result. The Court
held that the petitioner could not be incarcerated for the civil debt
because this would be an “unreasonable deprivation of liberty.” Id.
at 1648.

The Court, in an opinion by Chief Judge Yazzi, found that while
the Navajo Nation Bill of Rights has not explicitly rejected impris-
onment for debt, as with many American jurisdictions, it provides
that, “Life, liberty and the pursuit of happiness are recognized as
fundamental individual rights of all human beings.” 1 N.N.C. Sec-
tion 3 (1995). In determining the meaning of “liberty,” the Court
looked to a similar case decided by the highest court of South
Africa, In the Matter of Coetzee, Case No. CCT 19/94 (Constitu-
tional Court of South Africa.) Noting “given the ability to access
court decisions around the world via Internet, we will use decisions
from progressive courts, such as the Constitutional Court of South
Africa, which deal with contemporary human rights issues. We
have much to learn about how other countries are dealing with
human rights issues, and because the Navajo Nation is a “nation,”
we will look to the nation’s courts, as well as those of the states and
federal government, for guidance on human rights issues.” Id. at
6148, n. 3.

The Court quoted with approval that opinion to the effect that
international human rights law prohibits “any deprivation of liberty
for the sole reason that the individual had not the material means of
fulfilling his or her material obligations” Id. and concluded that
imprisonment for failure to pay a civil judgement for debt is “an
unreasonable deprivation of liberty” under the Navajo Nation Bill
of Rights.

Tribal Common Law
In the Matter of the Custody of T.M. Davis v. Means, 28 Ind. L.
Rep.6044 (Navajo Nat. Sup. Ct. March 5, 2001)

This case was decided in the context of a lengthy and conten-
tious custody struggle. The child filed a motion to intervene in his
own name in this custody action between his parents. In a case of
first impression, the Court recognized that most jurisdictions in the
United States have recognized that the minor child has a right to a
voice in such hearings but have denied formal intervention based
on the policy concern that such intervention is likely to “exacer-
bate litigation,” since the intervention is likely to be sponsored by
and paid for by one parent.

After noting that Navajo common law requires that every per-
son, including a child “has a right to be heard at a meaningful time
and in a meaningful way,” it remanded the case to the trial court for
consideration of how, under the particular circumstances of the

case, that right should be exercised. Optional approaches outlined
by the Court include conducting an informal interview with the
child, appointing a guardian ad litem, appointing a spokesperson
for the child (this person may or many not be an attorney but would
not have standing to make motions or otherwise play the role of
legal advocat.).

Waiver of Sovereign Immunity
Ho-Chunk Nation Dept. of Housing v. Perry, 28 Ind. L. Rep 6193
(Ho-Chunk Nat. Tr. Ct. July 31,2001)

The Tribal Court examined the Federal Bankruptcy Code, to-
gether with its 1994 Amendments, and concluded that these stat-
utes did not constitute a waiver of tribal sovereign immunity. The
Tribal Court held that the Tribe can withhold the debtor’s per capita
payments despite his filing for bankruptcy because the Tribal had
both personal and subject matter jurisdiction because the debtor is
an enrolled member of the Tribe, the construction project was lo-
cated on trust land, the contract was entered into on trust land, the
tribal court has both personal and subject matter jurisdiction and
the tribe can withhold the debtor’s per capita payments despite his
bankruptcy filing.

 Michigan Tribal Land Claim
Bay Mills Indian Community v Court of Claims, State of Michi-
gan 626 NW 2d 169 (Mich App 2001) cert. denied, 122 S. Ct.
1303 (2002)

Plaintiff Indian Community brought suit against the State of
Michigan for monetary damages arising from the failure of the gov-
ernor of the State, serving as a trustee for the Tribe, to prevent the
property from being sold for back taxes at public auction in 1885.
The results rests directly on the particular history of the land in
question. In 1855, the United States agreed by treaty to reserve the
land in question for Bay Mills. Although the treaty was Congres-
sionally ratified before the land was withdrawn, the Federal gov-
ernment issued land patents for the property to a non-Indian,
Boziel Paul. Two years later, Paul transferred the property to the
governor of Michigan to be held in trust for the tribe’s predecessor
bands of Ottawa and Chippewa Indians. When property taxes went
unpaid, the property was sold to third parties at tax sales.

The Court of Appeals held that the original transfer to non-
Indian Paul rendered the land taxable and it could not again be
returned to tax exempt status without an express act of Congress.
Further the sale did not violate the Indian Trade and Intercourse
Act because that act applied only to conveyances by tribes, not to
involuntary conveyances by a state for failure to pay taxes. Fur-
ther, the Court held that the six year statute of limitations had long
since past on any action for the governor’s breach of fiduciary
duty to the tribal beneficiaries. The Tribe was not under a disability
at the time of the injury, i.e. the tax sale, but even if such a disability

Continued on page 6
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was conceded to exist in 1885, it was removed by the Indian Reor-
ganization Act of 1934, so that the statute had still run.

Indian Child Welfare Act
In re Marinna, 109 Cal Rptr 2d 267 (Cal. Ct.App 2001)

On appeal from a juvenile court decision terminating their paren-
tal rights, the parents raised the failure of the state Department of
Social Services to notify the child’s Tribe under the Indian Child
Welfare Act. The DSS asserted that the notice requirement had been
waived by the failure of the parents to raise it. The Court of Appeals
held that because the notice requirement was for the benefit of the
Tribe, as well as the parents, it was not waivable by the parents’ the
failure to raise it (In fact, the parents cannot waive the tribe’s rights at
all.). As a result, the termination of parental rights was not valid and
the case was remanded to the trial court for further proceedings after
the ICWA notice had been properly given.

South Dakota v. Keckler, 628 N.W. 2d 749 (S.D. 2001)
This action involves the State of South Dakota trying to re-

cover child support. The father, mother and child were members
of the Cheyenne River Sioux Tribe. In March 1991, the Tribal
Court entered a permanent custody order and orally ordered the
father to pay child support to the mother, which he in fact paid on
a regular basis. The mother, living on the reservation with the
child, applied for and received state benefits soon after the
child’s birth in 1988, and again in 1999. When in May 2000, the
office of Child Support Enforcement, a state agency, served the
father with a support order, he defended by arguing that the state
had no authority to order child support because the Tribal Court
had exclusive jurisdiction over him.

The South Dakota Supreme Court held that while the Tribal
Court does have exclusive jurisdiction over tribal members living on
the reservation, when one party lives off the reservation the State
Court has concurrent jurisdiction. Further, while the State Court
would generally grant comity to tribal court orders, the tribal court
order must be in writing or it is unenforceable. Thus, because when
the State Court issued its order no enforceable tribal order was in
place, the exercise of the State’s concurrent jurisdiction was valid.

In Re Interests of K.D., 630 N.W.2d 492 (S.D. 2001)
The Rosebud Sioux Tribe filed a motion in state court for the

transfer of this case to tribal court under the Indian Child Welfare
Act. The Court initially denied the Tribe’s motion based upon the
mother’s objections. After the mother’s parental rights were ter-
minated the Tribe renewed its motion, which was granted. The
State Supreme Court reversed, holding that the language of 25
U.S.C. 1911(b) gives either parent the absolute right to object to
the transfer to tribal court and keep the case in state court, either
before or after termination.

McKenzie County Social Service Board v. C.G., 633 N.W.2d 157
(N.D. 2001)

In this child support action, both the father and mother were
members of the Three Affiliated Tribes and were living on the Fort
Berthold Indian Reservation, where the child was conceived. Sev-

eral years later the mother applied for public assistance and the
Board sued the father in state court to establish paternity and fix
child support. Ten years after the judgement was entered, the fa-
ther sued to set aside the judgement asserting that since all three
parties are enrolled members of the Tribe, the state court lacked
both personal and subject matter jurisdiction.

The Court concluded that a finding of state court concurrent
jurisdiction would “undermine the authority of the tribal courts
over reservation affairs” and, therefore, vacated the 1991 judge-
ment. The Court, however, rejected the father’s demand for return
of the child support he had paid during the intervening period
citing substantial federal precedent for refusing affirmative relief
where an earlier judgement had been voided.

Treaty Hunting Rights
State of Wisconsin v. Matthews, 635 N.W.2d 601 (Wis. Sept 5,
2001)

 Two members of the Keeweenaw Bay Indian Community of
Chippewa Indians were charged with shining deer while hunting or
possessing a firearm, based upon the state’s assertion that it had
the right to regulate off-reservation, treaty-based rights. The tribal
members defended, asserting that the state had no power to regu-
late their actions.

The Appellate Court framed the issue as whether the state can
regulate off-reservation treaty rights for reasons of public health
and safety. The Court noted that earlier precedent had clearly es-
tablished that the state could regulate this activity for conserva-
tion purposes so long as the regulation was reasonablely neces-
sary and did not discriminate against Indians. After determining
that health and safety concerns are at least as important as conser-
vation, the Court concluded that if the regulation is “reasonably
necessary,” it is enforceable under these circumstances.

Tribal Sovereign Immunity
Redding Rancheria v. Superior Court , 105 Cal Rptr. 2d 773 (Cal
Ct. App. 2001)

Plaintiff sued the tribal casino in tort for injuries she received
while serving at a party for the casino. The Court held that the
tribe’s immunity attached to its commercial enterprises as well as to
its governmental activities. The Court further noted that the Tribal
Code provided for a waiver of immunity where plaintiff exhausts
her administrative remedies and brings the action in tribal court but
the plaintiff chose not to follow these procedures. The Court
strongly rejected plaintiff’s assertion that the tribal court system is
biased against her. “Although a tribe’s legal system may differ
widely from the common law system, that does not mean the
Tribe’s system is fundamentally unfair.”

Smith v. Hopland Band of Pomo Indians, 115 Cal Rptr 2d 455
(Cal App 2002)

The California Court upheld an architect’s claim for breach of
contract for unpaid fees, holding that an arbitration clause acted as
a waiver of sovereign immunity under C&L Enterprises (see
above). In addition the Court rejected the Tribe’s argument that
according to its tribal ordinances, the tribal Chair did not have

Case Summaries
Continued from page 5



7

Summer 2002

authority to waive immunity when she was authorized to negotiate
the contract. The Court held that the Tribe had waived its immunity
by authorizing the tribal chair to negotiate and further by resolu-
tion approving the contract as finally negotiated.

Criminal Law
Young v. Neth., 637 N.W. 2d 884 (Neb. 2002)

A tribal officer of the Iowa Tribe observed a vehicle stopped
along a road within the reservation. Nearby there was several mail
boxes lying in the grass and several mail post near the car. When

the officer turned on his lights to investigate further, Young sped
off and was eventually stopped outside the reservation. There the
officer placed Young under arrest and his driver’s license was sub-
sequently suspended at a state administrative hearing. This was
affirmed by the lower state court. The Nebraska Supreme Court
reversed finding the arrest, the hence the license suspension in-
valid because the officer lacked the authority to act outside the
reservation. (This case illustrated the importance agreements be-
tween tribal and state authorities.)�

Visit the American Indian Section website at

www.michbar.org



8

American Indian Law Section

American Indian Law Section

Cultural Corner
By Melissa L. Pope

Sacred Sites: Protecting Mt. Graham

“The preservation of sacred sites is paramount
to the survival of American Indian religions.”

Issues surrounding religion are an integral part of the history
and current state of American Indian tribes. There are over 500
tribes within the borders of the United States and Canada, with
each tribe having its own religion. From the moment of contact,
Europeans attempted to change American Indian values to reflect
those of the European societies from which these immigrants origi-
nated. It became U.S. policy to rid American Indians of all tribal
ways, including converting American Indians to Christianity. This
policy did not change until 1978 when the Congress passed the
American Indian Religious Freedom Act

Despite repeated attempts to destroy American Indian reli-
gions, a topic discussed in many books, American Indian religions
have persevered and are practiced today. Religious beliefs are in-
terwoven through
many aspects of
tribal life, including
the justice system.
While there will be fu-
ture articles on other
aspects of American
Indian religions, the
purpose of this Cultural Corner is to highlight one struggle to
protect one sacred site.

The preservation of sacred sites is paramount to the survival of
American Indian religions. “Sacred sites are the foundation of all
other beliefs and practices because they represent the presence of
the sacred in our lives. They properly inform us that we are not
larger than nature and that we have responsibilities to the rest of
the natural world that transcend our own personal desires and
wishes” (Deloria, Jr., Vine, God is Red: A Native View of Religion,
Colorado: Fulcrum Publishing, 1994, pg. 281).

Once a sacred site is destroyed, any religious practices asso-
ciated with that site are also destroyed. The Apache faced such
destruction. The University of Arizona, in conjunction with the
Vatican, German astronomers, and Italian astronomers, planned
to build a telescope on the top of Dzii Nchaa Si’an, also known as
Mt. Graham, a sacred site to the Apache. The Apache people
fought back.

“In July of 1995, the San Carlos Apache Tribal History Program
director, Dale Miles, wrote to the regional forester seeking protec-
tion for Dzii Nchaa Si’an as an Apache sacred site. In 1996, at the
request of Ola (Cassadore) Davis and ASC, another request was
made to the President’s Advisory Council on Historic Preservation,
a federal oversight agent that endures federal compliance with the
National Historic Preservation Act, seeking Forest Service compli-
ance to protect Dzii Nchaa Si’an” (Mt. Graham Group Applauds
Designation, <http://www.newsday.com/>).

In addition to lobbying the U. S. government to protect Dzii
Nchaa Si’an, members of the Apache Tribe made efforts to raise
awareness about the importance of Dzii Nchaa Si’an to the survival
of the Apache. One Apache Elder, Ola Cassadore Davis, traveled

throughout the
world, gaining
support for halt-
ing the construc-
tion of this tele-
scope on Dzii
Nchaa Si’an.
One of her many

speaking engagements was at the University of Michigan in 1994 as
part of Native American Heritage Month where she touched faculty,
staff, students, and the community, gaining support for protecting
Dzii Nchaa Si’an. Through the tremendous efforts of people such as
Ola Cassadore Davis, the Apache Survival Coalition gained support
from numerous tribes, religious organizations, environmental orga-
nizations, and Indigenous rights organizations.

After many years, many travels, and many disappointments,
the Apache finally won their battle. “With a big smile on her face,
70-year-old tribal Elder Ola Cassadore Davis announced to several
tribal Elders of the April 30 decision by the U.S. Department of
Interior declaring all of Dzii Nchaa Si’an (Mount Graham) is a tradi-
tional, religious and cultural importance and property to the west-
ern Apaches.” (Mt. Graham Group Applauds Designation, <http://
www.newsday.com/>).
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The American Indian Law Section is often contacted by American
Indians seeking representation in tribal, state and federal court, as well as
non-Indians who have actions pending against them in tribal court. The

Section is compiling a referral list of attorneys who practice in this area. If
you are interested in being on this referral list, please contact Melissa Pope

at (517) 371-5140, extension 2247 or via e-mail at popem@cooley.edu.

Call for Attorneys who Practice
American Indian Law

Council Term Expires

Larry Betz 2002
Donna Budnick 2002
Ron Douglas 2003

Dawn Duncan 2002
Mike Murray 2002

Jonathan Siebers 2003
Katharine Scotta 2003

Art Stine 2003
William Tanner 2002

Chair
Sheila Hackett-Gaskell 2002

Chair-Elect
Melissa L. Pope 2002

Secretary/Treasurer
John Lemire 2002

Position ExpiresOfficers

Student Representatives

Position Open

American Indian Law Section
2001-2002
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State Bar of Michigan

American Indian Law Section

Business Meeting
Thursday, September 26, 2002

1:30 p.m. - 2:30 p.m.

Annual Program
“Traditional Practices in American Indian Law”

Thursday, September 26, 2002
3:00 p.m.—5:00 p.m.
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formative. Special thanks to Jacqueline Hand for her hard work and
commitment to the program.

A telephone conference meeting of our council occurred on
January 24, 2002, where, among other things, we began plans for
our upcoming September 26, 2002 annual meeting in Grand Rapids,
Michigan.

On February 13, 2002, Chairperson-Elect Melissa Pope at-
tended a legislative briefing at the State Bar Building on behalf of
our Section. She reported back at a later meeting that the briefing
was very informative.

On March 18, 2002, our council held a regular meeting at the
American Indian Affairs Office of the Michigan Department of Civil
Rights in Lansing. We had a very full agenda, which included revi-
talizing our Section’s Legislative and By-Law Amendments Sub-
committees and approving our Section’s dissemination of a model
code and commentary on enforcement of protection orders (dis-
cussed below). The 2001 Final Report of the 3rd Invitational Bench
Bar Conference was also distributed. Sheila H. Gaskell attended the
May 2001 Conference on behalf of our Section.

Chairperson-Elect Melissa Pope remained busy this year on
behalf of the Section by attending a State Bar Leaders Retreat on
May 3 and 4, 2002, at the Soaring Eagle Resort in Mt. Pleasant.On
May 15, 2002, our Section had the privilege and honor of joining
with Patrick M. Shannon and Kandra K. Robbins, Co-Chairpersons
of the State Bar of Michigan American Indian Law Committee, as
well as the Michigan Indian Judicial Association’s President
Ronald G. Douglas, in mailing to Tribal officials across Michigan a

“Proposed Model Code For Use By Michigan Indian Tribes,” en-
titled “Enforcement of Foreign Protection Orders.” The materials
were generated over a period of two years by a multi-jurisdictional
and multi-disciplinary working group whose task was to develop
recommendations to implement the full faith and credit provisions
of the Federal Violence Against Women Act (VAWA) in Michigan.
The recommendations of the working group also contributed to-
ward enactment of comprehensive legislation in Michigan de-
signed to enhance protections available to domestic violence vic-
tims. Among the many amendments is MCLA § 600.2950h-.2950k,
which provides that valid protection orders issued by other juris-
dictions, which include Tribal courts, are to be accorded full faith
and credit by Michigan courts, and are subject to the same enforce-
ment procedures and penalties as if they were issued in Michigan.
If you are interested in obtaining a copy of the working group’s
recommendations, please contact Sheila H. Gaskell.

Our Section continues plans for the upcoming Annual Meet-
ing, and I look forward to seeing each of you there. As we approach
the one-year anniversary of one of our Nation’s greatest tragedies,
I reflect back on a challenging and rewarding year as the American
Indian Law Section Chairperson. I extend a special thanks to all
who have contributed time and effort to the accomplishments of
our Section. A special thanks to our Chairperson-Elect Melissa
Pope for her hard work throughout this year and in years past. Her
commitment to our Section is truly appreciated and I look forward
to working with Melissa and each of you in the coming year.�

Activites of the American Indian Law Section 2001-2002
Continued from page 1

Do you know of anyone interested in joining

the American Indian Law Section?

For more information, have them contact the

State Bar of Michigan

306 Townsend Street

Lansing, MI 48933-2083

517.346.6341
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