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Vacation of Platted Land Dedicated
for Public Use

James E. Riley and Stephanie E. Simon

The preamble to the Land Division Act1 (LDA) (for-
merly known as the Subdivision Control Act) states as
one of its purposes the establishment of a procedure

for vacating, correcting and revising plats. Unfortunately, the
provisions of the act intended to accomplish this objective are
confusing, unclear and seemingly contradictory. Michigan
appellate courts have been frequently called upon2 to un-
tangle the legislation, which one court described as having
“emerged prematurely from the legislative drafting pro-
cess.”3 On another occasion, “key missing pieces to a legisla-
tive puzzle called the Subdivision Control Act” were supplied
by a court through use of provisions from a repealed act.4

Compounding the difficulty are dozens of appellate deci-
sions involving the dedication and acceptance of platted
lands for public use. The decisions are often inconsistent, as
well as being admittedly opposite legislative intent.

In Arrowhead Development Company v Livingston
County Road Commission,5 the Michigan Supreme Court
applied a rule of statutory interpretation that considers the
relationship of a particular section of the Subdivision Control
Act to the whole of the act, history and common sense:

Section 183 does not stand alone. It exists and must
be read in context with the entire act, and the words
and phrases used there must be assigned such mean-
ings as are in harmony with the whole of the stat-
ute, construed in the light of history and common
sense.

The following discussion reflects the commonly shared
view of many practitioners familiar with the law governing
plats and the purposes sought to be accomplished by that law
as it relates to the vacation, correction, revision or alteration
of platted land dedicated for public use.

The Typical Controversy
The typical dispute over dedicated land in a subdivision

has several common elements. Usually, an older plat is in-
volved that was created before local units of government
could condition the approval and recording of the plat on the
developer first improving and opening dedicated roads and
parks. Due to lack of public funds at the time of dedication,
as well as lack of public demand, the land was often left
undeveloped by public authorities.

Through the years, some public use may have occurred,
especially if the land provides access to a lake or stream, but
no evidence of any assertion of jurisdiction by public authori-
ties occurs. Property owners having land adjacent to the
dedicated land begin to appropriate all or part of the property
as if it were their own, or file an action in circuit court to
obtain title to it. At issue is whether the land is, in fact, public
land, which a court may not vacate unless relinquished by
public authorities. Even if the land is not under public owner-
ship or jurisdiction, the rights of competing lot owners in the
plat must be determined.

Recognized Interests in Dedicated Land
There are two types of potential interests in land dedi-

cated to public use by the recording of a plat: the interest of
lot owners who acquire their property in reliance on the plat,
and the interest of the public if the offer of dedication was
accepted by public authorities.
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What a great year! It has gone by too quickly. The
Public Corporation Law Section should be proud of
its accomplishments. Most notable, in my opinion, are
the two seminars, the input from members via ques-
tionnaire responses and the PCLS Quarterly.

The Section held its traditional winter seminar in a
non-traditional location. This year we convened at the
Ritz Carlton in Dearborn. It was a fabulous learning
opportunity for anyone interested in electric restructur-
ing, franchises or telecommunications.

It was hard to top the winter seminar, but judging
from feedback by attendees, the summer seminar on
Mackinac Island hit the mark. For the first time, the
Section teamed with our good friends of the Michigan
Association of Municipal Attorneys (MAMA) to spon-
sor a weekend of vital information for public sector
practitioners. The venue–Mission Point Resort–was
conducive to congenial interaction and, well, a much-
deserved good time. The program was outstanding.
Rest assured that Hon. Robert P. Young, Jr. brilliantly
upheld the PCLS tradition of having a member of the
Michigan Supreme Court speak about timely issues.
PCLS and MAMA members in attendance overwhelm-
ingly voiced a desire to meet together again next year.
It has all the makings of a popular annual event.

Well, it is time to thank my fellow members on the
Section Council for their dedication throughout the year.
A special thanks to the members of the Publication Com-
mittee for the wonderful, but too often thankless, job
they do in publishing the PCLS Quarterly. They are an
incredible group of inspired, intelligent and fun-loving
individuals. Best of luck to my very capable successor,
Chuck McKone, for what I know will be a “Y2K”
filled with interesting issues.

Finally, I urge any member who has not attended
one of our seminars recently to check us out! You won’t
be disappointed!

*Immediate Past Chairperson
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In order to permit the municipal attorney to budget
time and training funds, the following calendar is
provided. The major costs for the programs are trans-
portation, lodging and registration. Early registra-
tion and bookings may provide a savings.

January 14 - 16, 2000 : MAMA Winter Retreat, up north.

February 4, 2000:  PCLS Winter Seminar, Battle Creek

March 28, 2000: MAMA Winter Institute, Radisson/
Lansing Center, Lansing.

April 9 - 11, 2000: IMLA Mid Year Conference, Omni
Shoreham Hotel, 2500 Calvert St., NW Washing-
ton, D.C., 20008, (Current airfare round trip to
Washington, D.C. from Detroit is $209, from Flint
is $219, from Grand Rapids is $278, from Traverse
City is $300. Hotel room rate is approximately
$150/night). Registration approximately $300.

June 29 - July 1, 2000: PCLS/MAMA Second Annual
Summer Educational Conference, Grand Hotel,
Mackinac Island.

August 27 - 30, 2000: IMLA Annual Meetings, San Fran-
cisco, California, (Current airfare, round trip, to San

Francisco from Detroit is $517, from Flint is $ 555,
from Grand Rapids $375, from Traverse City is $514.
Hotel room rate is approximately $150/ night). Reg-
istration approximately $375.

Fall of 2000: PCLS Annual Meeting in conjunction
with SBM annual meeting.

Fall of 2000: MAMA Annual Meeting, in conjunction with
MML annual meeting.

January 12 - 14, 2001: MAMA Winter Retreat, up north.

Winter of 2001: PCLS Winter Meeting.

Winter of 2001: MAMA Winter Institute, Lansing.

April 29 - May 1, 2001: IMLA Mid Year Conference, Omni
Shoreham Hotel, 2500 Calvert St., NW, Washing-
ton, D.C., 20008.

September 9 - 12, 2001: IMLA Annual Meeting, New
Orleans, Louisiana.

October 20 - 23, 2002: IMLA Annual Meeting, Denver,
Colorado.

A CALENDAR OF EVENTS
of Interest for Municipal Attorneys

PUBLIC  CORPORATION  LAW SECTION

Technology, FOIA, Geographical Information
Systems and the Law

Heritage Tower
Battle Creek, Michigan

PROGRAM

Winter Seminar
February 4, 2000

Tentative

9:00 a.m. Registration and Continental Breakfast
9:30 a.m. Overview and GIS—What is it; how does it work; why is

it important?
10:00 a.m. FOIA and Electronic Records—What the statute says and

what the courts have said about it.
10:30 a.m. Break
10:45 a.m. the New FOIA Frontier—GIS and Enhanced Access Act:

What the recordkeepers and their legal counsel need to
know to avoid pratfalls and pitfalls.

11:30 a.m. Developing Information Fee Schedules.
Noon Catered Lunch

1:30 p.m. Use of Graphics and Technology by Governmental Coun-
sel.

3:00 p.m. Kellogg Center City USA Tour.
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Vacation of Platted Land...
continued from page 1

Private rights arise on the sale of property within the
plat. The purchaser receives not only the interest as de-
scribed in the deed, but also whatever rights are described on
the plat.6 The owner of land in a platted subdivision acquires
a private right “to the use of streets and ways laid down on
the plat,”7 regardless of whether there was a sufficient dedi-
cation and acceptance to create public rights in the dedicated
areas.8 The LDA also recognizes that roads and streets
which have not been accepted are to be considered roads
and streets for the private use of lot owners.9

Upon the sale of a lot, the proprietor’s offer of dedica-
tion of platted lands for public use is said to be irrevocable.10

However, Section 255b of the LDA infers otherwise, as it
provides that the proprietor may file a notice of withdrawal
of the dedication at any time prior to the offer being accepted
by public authorities.11 Further, a proprietor may be able to
revoke the offer of dedication after the sale of property in
the plat by conveying any unused and unaccepted dedicated
land or by physically appropriating land for his or her private
use where the land joins any lots retained by the proprietor.12

Land offered for public use by the recording of a plat
does not become public property unless the dedication is ac-
cepted by a competent governmental body.13 Acceptance is
generally considered to have occurred upon a manifest act
by a public authority indicating an intent to assume jurisdic-
tion over the land.14

Upon acceptance of the dedication, the fee in the dedi-
cated land is deemed to vest in the government unit in trust
for the benefit of the public.15 The fee is considered a base
fee, or nominal fee, which may be terminated by the unit of
government but cannot be conveyed.16

Acceptance of the Dedication
The various acts governing plats in Michigan from 1839

to the present have consistently provided that plats that con-
form with statutory requirements and are properly recorded
are “deemed a sufficient conveyance to vest the fee of such
parcels of land. . .dedicated for public uses” in the local unit
of government.17 This “automatic” acceptance of dedicated
lands envisioned by the legislature has been viewed by
courts as having potentially adverse effects. In Wayne
County v Miller,18 the court expressed concern about the
absence of any requirement for an acknowledgement or ac-
quiescence by a public authority to the dedication, thereby
potentially foisting unwanted land upon the local unit of gov-
ernment. The Miller 19 court decided that it was appropriate
to simply ignore the part of the act providing for the vesting
of title:

But if the plat is regarded as a grant, it is equally
necessary that there should be acceptance. No one
can thrust a grant upon another without his assent. .
. . It is true, acceptance of a grant may be pre-
sumed when it is beneficial, . . . but there can be no
conclusive presumption that a grant of land for a
public way is so. We may almost take judicial notice
that an offer of land for such a purpose is often—
and very properly—declined, for the reason that no
such way as the one proposed is needed, and by the
acceptance the public would be burdened with obli-
gations without corresponding benefits.

The court in Eyde v Roscommon County Road Com-
mission20 discussed the rule that arose from the Miller  deci-
sion:

It should be noted that Michigan’s plat act did
not use the word “dedication” nor did it refer to any
process of acceptance by the municipality. Instead,
the transfer of the fee in lands dedicated for public
use is apparently complete upon a proper recording
of the plat.... Thus, looking only to the plat act, we
would quickly conclude that the fee to these parcels
has been vested in the public since the recording of
the plats. However, that result is somewhat modi-
fied by the interpretive case law.
* * *

Not even Justice Cooley has attempted to square
the rule of acceptance with the explicit language of
the plat act that recording “shall be deemed a suffi-
cient conveyance to vest the fee.” However, the
policy underlying the additional requirement of ac-
ceptance is sound. Furthermore, the plat act was
repeatedly amended between 1839 and 1967 with-
out significantly altering the language addressing
conveyance of lands designated for public use. The
Legislature is presumed to be aware of prior inter-
pretations when amending a statute.... We can only
conclude that there has been legislative acquiescence
in the rule of acceptance of parcels of property dedi-
cated for public use when platted.

Thus, according to numerous judicial determinations, ac-
ceptance of land dedicated to the public may be manifested
by an act of public authorities either formally confirming or
accepting the dedication or by exercising authority over it in
some of the ordinary ways of improvement, maintenance or
regulation.21

Formal Acceptance
As noted in the Eyde decision, the original plat act (1839

PA 91) and succeeding acts were devoid of any process of
acceptance for a unit of government to follow when offered
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land through the recording of a plat.22 Often a recorded plat
will indicate on its face that approval of the plat has occurred,
but it is unresolved whether approval also constitutes accep-
tance of any dedication.23

The most common source of evidence of formal accep-
tance of rights of way is through resolutions adopted under
the “McNitt Act,”24 by which county road commissions as-
sumed jurisdiction over township roads and platted subdivi-
sion streets and alleys in the late 1930s and early 1940s. Un-
der McNitt, counties were to take over township roads out-
side of plats over a five year period. In the sixth year, coun-
ties were to assume jurisdiction over dedicated streets and
alleys and recorded plats outside of incorporated cities and
villages.

The Michigan Supreme Court, in In re Petition of
Bryant,25 described the effect of the McNitt Act with re-
spect to platted streets:

The board of county road commissioners not only
had the right to take over the streets in these plats
but was, as a matter of law,
obligated to do so by the
specific provisions of the
McNitt act.... Such
streets were not township
roads nor was any attempt
made to treat them as
such. Rather, they were
taken over under the spe-
cific provisions of the act relating to dedicated streets
and alleys in recorded plats outside of cities and
villages.

In Rice v Clare County Road Commission,26 the court
noted the county’s responsibility under the McNitt Act and
described the effect of the formal determinations the county
had to make:

We agree with the trial court that the resolution
of the county road commission in 1937 constituted
a valid acceptance of the offer to dedicate.

In In re Vacation of Cara Avenue,27 the court held that
the 1909 offer to dedicate an avenue remained open and con-
tinuing up to the county road commission’s 1937 McNitt Act
resolution, which was sufficient to formally accept the dedi-
cation of the streets. In Ackerman v Spring Lake Town-
ship,28 the court similarly held that a McNitt Act resolution of
the Ottawa County Board of Commissioners on March 14,
1940, constituted formal acceptance of streets dedicated by
a plat filed in 1914.

A McNitt resolution must expressly identify the platted
road at issue, or the recorded plat in which that road was
dedicated, in order to constitute sufficient formal acceptance
of the offer to dedicate the road to public use.29

Informal Acceptance
Numerous appellate decisions of this state recognize that

improvement, maintenance or exercise of jurisdiction by pub-
lic authorities are acts of informal acceptance of dedicated,
platted streets, especially where coupled with actual public
use.30 By 1914, the Michigan Supreme Court noted that it
had “been repeatedly held [by the courts] that it is not essen-
tial that every part of a highway, in length or width, should be
worked and traveled in order to show the intention of the
public to accept the entire highway. Acceptance of part of
the highway is acceptance of the entire highway,”31

A municipality or county road commission may infor-
mally accept less than all of the dedicated land, but in any
dispute regarding the scope of the acceptance, the burden is
on the plaintiff to show that public authorities did not intend to
accept all of the land.32

Use of dedicated lands by the public is not a sufficient
act of governmental acceptance; there must be some

acknowledgement or acquies-
cence by public authorities that
the land is under the jurisdiction
of a unit of government.33

Withdrawal of the
Offer of Dedication

An offer of dedication may
be withdrawn prior to public ac-

ceptance by the proprietor or those who acquire property in
the subdivision. As between the property owner and the unit
of government claiming the dedicated land, the Michigan Su-
preme Court described the contest in Kraus v Department
of Commerce,34 as follows:

[T]he disposition of each case will be resolved
by determining whether the respective public au-
thority manifested a timely acceptance before the
property owner withdrew the offer to dedicate or
before the offer lapsed on its own: a race, if you
will, to see who first acted to claim the platted road....

Generally, an offer of dedication remains open unless the
proprietor or the purchaser of a lot within the subdivision
takes affirmative actions to withdraw the offer. In White v
Smith,35 it was stated:

There is no doubt but that an acceptance must
be made within a reasonable time, but what shall be
considered such time must be largely governed by
the surrounding circumstances in each case. And
so long as the original proprietor, or those claiming
[footnote omitted] through him, take no steps to with-
draw the offer, we think it must be considered as
continuing.

”“land dedicated to the public
may be manifested by an
act of public authorities
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Similarly, in Olsen v Village of Grand Beach,36 the
court noted:

Inasmuch as plaintiffs were not the parties who
dedicated this plat, it is not obvious what authority
they would have to withdraw the dedication. Instead,
unless the dedication was actually withdrawn or the
plat abandoned or vacated, it appears that plaintiffs
could acquire no rights in these platted streets ex-
cept on the theory of having acquired such rights by
adverse possession.

An offer of dedication is deemed withdrawn when the
proprietor or successors use the property in a way inconsis-
tent with public ownership, such as by taking possession of
the property and treating it as though no offer of dedication
had ever been made.37 This typically occurs when the owner
of a lot appropriates all or part of dedicated land for his or her
exclusive use for a significant duration of time. Withdrawal
generally occurs through the physical appropriation of the
land for private use, but withdrawal may also occur by the
recording of a notice of withdrawal of the dedication or
through deeds conveying the dedicated land, where those
recordings put public authorities on notice of the with-
drawal.38

Encroachments on dedicated streets do not necessarily
constitute withdrawal of the dedication; there must be acts of
sufficient scope and duration to put the public on notice that
the dedicated land is being used in a manner inconsistent with
the idea that the offer remains open.39

Lapse of the Offer of Dedication
On various occasions, the courts have indicated that ac-

ceptance of the offer of dedication must also be timely, oth-
erwise the offer may lapse on its own.40 However, courts
have been reluctant to find that a donor’s offer of dedication
has lapsed through the passage of time alone.41 In only one
case did the lapse of time alone constitute a withdrawal of
the dedication,42 but in that case, the unit of government did
not produce any proof at trial nor did it resist the appeal to the
Michigan Supreme Court. In other cases that make refer-
ence to the lapse of time that constitutes withdrawal, one
finds that the property was extensively used for private pur-
poses.43

The concept of lapse of an offer has yet to be reconciled
by the courts in the context of a 1978 amendment to the Sub-
division Control Act that established a statutory presumption
of acceptance relating to all existing and future plats. Section
255b of the LDA44 provides that acceptance of roads on
behalf of the public is presumed unless the plaintiff proves
actions sufficient to constitute a withdrawal of the dedication
before the effective date of the amendment, or ten years
after the dedication, whichever is later:45

(1) Ten years after the date the plat is first recorded,
land dedicated to the use of the public in or upon the
plat shall be presumed to have been accepted on
behalf of the public by the municipality within whose
boundaries the land lies.
(2) The presumption prescribed in Section (1) shall
be conclusive of an acceptance of dedication un-
less rebutted by competent evidence before the cir-
cuit court in which the land is located, establishing
either of the following:

(a) That the dedication, before the effective
date of this act and before acceptance, was
withdrawn by the proprietor.
(b) That notice of the withdrawal of the dedi-
cation is recorded by the plat proprietor with
the office of the register of deeds for the
county in which the land is located and a copy
of the notice was forwarded to the state trea-
surer, within 10 years after the date the plat
of land was first recorded and before accep-
tance of the dedicated lands.

Subsection (2)(a) operates retroactively to plats in exist-
ence prior to 1978, as well as prospectively.46

Relinquishment of the Public’s Interest
A unit of government may relinquish the public’s interest

in dedicated platted land under its jurisdiction. Although the
LDA uses the word “vacate”47or “discontinue”48 when ref-
erencing the termination of land as public property by a unit
of government, it is clear from other sections of the act and
case law that the private rights of lot owners within the plat
to use the land are not discontinued until a court vacates the
platted area and awards title to the adjoining property own-
ers.49 However, neither the act nor case law provides guid-
ance as to ownership of title during the period between the
date the government discontinues its interest and the date of
any court order.

Generally, a city, village or township has broad discretion
to discontinue its jurisdiction over platted, public land.50 How-
ever, where the land is in close proximity to a lake or stream,
a court order allowing the discontinuance is necessary under
circumstances set forth in the LDA.51

Vacation of Dedicated Lands
If the dedicated land is not publicly held land, a court has

jurisdiction to vacate it. Vacation of dedicated lands by court
order terminates the usage or easement rights of lot owners
joined in the action52 and results in title to the vacated land
vesting in adjoining property owners.53 An amended plat is
required to be made, results in the merger of the dedicated
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land into adjoining lots.54

A plat vacation action is an action at law and not an ac-
tion in equity.55 A party seeking to obtain title to dedicated,
platted land or a declaratory judgment regarding its status
should proceed under the LDA, which calls for the joinder of
all potential persons or entities having a possible interest in
the land.

The Lawsuit
Sections 221 through 229, 255a and 255b of the LDA56

are the pertinent provisions governing actions filed in a circuit
court to vacate, correct or revise all or part of a recorded
plat.

An owner of a lot in the subdivision, a person of record
claiming under the owner, or the governing body of the mu-
nicipality in which the subdivision covered by the plat is lo-
cated, have standing to bring the action.57 A municipality is
defined in the LDA as a township, city or village.58

The complaint must set forth the part or parts of the plat
sought to be vacated, as well as the reasons for the vaca-
tion.59 When seeking to vacate dedicated lands, the com-
plaint often contains allegations that the offer of dedication
has not been accepted by public authorities and that the
plaintiff has withdrawn the offer by his or her exclusive use
of the land for a number of years.

Certain parties are required to be joined as defendants,
including various local and state authorities as well as public
utilities known to the plaintiff to have installations or equip-
ment in the area sought to be vacated.60 The plaintiff must
join as parties defendant the owners of record title of each lot
or parcel of land included in or located within three hundred
(300) feet of the lands described in the complaint and include
all persons of record claiming under the owners.61 Note that
these provisions do not mesh with the common law, which
recognizes that all lot owners in a plat have the right to use
dedicated land. In Nelson v Roscommon County Road
Commission, the court held that only the rights of those lot
owners joined as defendants in the action were adjudicated
and that since the plaintiff had served only those required by
the statute to be served, the rights of those not joined to use
the land vacated by the court continued.62

As a result of the conflict between the common law and
the LDA, many practitioners join all owners of recorded title
of each lot in the subdivision, persons of record claiming un-
der those owners and owners of land outside of the plat,
which are within 300 feet of the land proposed for vacation.

Adding to the confusion about joinder is an unpublished
decision of the Court of Appeals in Cooney v Richner,63

which held that the duty to join necessary parties in a plat
vacation action is controlled by MCR 2.205 as opposed to
any conflicting provision in the LDA.

In 1996, the LDA was amended in an effort to protect
and preserve platted land providing public access to bodies of
water. The amendment provides that if a plat, or a portion of
a plat, contains “a public highway that borders on, crosses, is
adjacent to, or ends at a lake or the general course of any
stream,” the highway can only be vacated after local and
state authorities determine not to maintain the land as a pub-
lic access point.64 Although perhaps intended by the legisla-
ture to preserve an unaccepted road from vacation, the
phrase “public highway” leads one to the conclusion that it is
referring only to dedicated land that has been previously ac-
cepted by a public authority. Because the court lacks juris-
diction to vacate public lands, as set forth in other provisions
of the LDA, the amendment has not proven to be of any
benefit. In fact, because it infers that a “public” highway
may be vacated by the court, it contradicts other provisions
of the act.

Burden of Proof
Under the various acts governing plats, the courts have

often stated that the burden is on the local unit of government
to prove that the dedicated land was accepted, and that the
burden of proving that the offer of dedication was withdrawn
is upon the person seeking to acquire title to the land.65 In
1978, the Subdivision Control Act was amended to incorpo-
rate a statutory presumption of acceptance that is deemed
conclusive, unless the plaintiff rebuts the presumption by
proving acts of withdrawal of the offer of dedication before
the effective date of the amendment or ten years after the
dedication, whichever is later.66 Thus, if plaintiff is able to
establish acts of withdrawal of the dedication, the burden of
proving acceptance before those acts occurred is upon pub-
lic authorities. If plaintiff fails to establish any acts of with-
drawal, the presumption of acceptance is conclusive and de-
fendants are entitled to involuntary dismissal of the complaint
to vacate the platted land under MCR 2.504(B)(2) at the
close of plaintiff’s proofs.

Where acceptance by public authorities has not oc-
curred, the dedicated land is treated as a private park, street
or alley. Vacation of the dedicated lands by a court will result
in termination of the right of lot owners joined in the action to
use the land.67 The question for the court is whether the de-
fendant lot owners have “reasonable objections” to the pro-
posed vacation.68 The burden is on the defendants to per-
suade the court to not vacate the land.69

In Westveer v Ainsworth,70 the court explained what
was meant by “reasonable objection:”

It is a reasonable objection to vacation of the
plat that it is proposed to take from the lot owners
the conditions they prize as advantages and for which
they have paid, impair the enjoyment of their prop-
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erty and subject it to the destruction which would
result from subdivision and sale of the public pre-
mises for profit.

Courts have found objections to be reasonable where the
use of lands at issue as a footpath was within the contem-
plated use as a roadway,71 the road proposed to be vacated
was the only means of access to lots of objecting lot own-
ers,72 and the road proposed to be vacated provided access
to a lake and also provided the public with a scenic view.73

Vacation
Assuming that the court has jurisdiction and no reason-

able objection exists, the court will order a vacation of the
land. Section 227a provides the formula for the vesting of
title of the vacated land.74 The title to any dedicated land
vacated by the court is to vest in the rightful owner of that
part of the plat. Owners of lots that abut the vacated street or
alley take title to the centerline of the vacated street or alley.
If the street or alley serves as the outer boundaries of the
plat, the vacated property vests only in the adjacent lot own-
ers whose lots are within the plat. Upon vacation of a park,
the prevailing view is that only owners of lots which adjoin
the park are entitled to take title to the park upon its vacation.

The plaintiff in a vacation action must also prepare, in
compliance with LDA requirements, either a new plat of the
part of the subdivision affected by the judgment or a new plat
of the entire subdivision, if the court’s judgment affects a
major part of the subdivision. Additionally, within 30 days af-
ter entry of the judgment, the plaintiff is required to record
the judgment in the office of the register of deeds.

Conclusion
By keeping in mind the types of potential interests in

dedicated, platted land, and with an awareness of the statu-
tory provisions of the LDA (as modified by case law), one
can make sense of the plat vacation process. However, there
are many unanswered substantive and procedural questions
about the process. The LDA needs an overhaul to provide
the public with a clearer understanding of the process by
which dedicated land may be vacated.
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Editor’s Note: Assistant Attorney General George M.
Elworth of the Freedom of Information and Municipal
Affairs Division and a member of the Publications Com-
mittee furnished the text of the headnotes of these opin-
ions. The full text can be accessed at www.ag.state.mi.us.

CASINOS:
Authority for temporary casinos under Michigan Gaming
Control and Revenue Act

Under the Michigan Gaming Control and Revenue Act, a
casino licensee may be authorized to operate from a tempo-
rary location pending the development and completion of a
more permanent casino complex.

Opinion No. 7008—March 2, 1999

COUNTIES:
Appropriation of county funds to private organization for
senior citizen services

A county board of commissioners may appropriate public
funds to a private, nonprofit corporation to renovate its build-
ing for use in providing services and activities for older per-
sons in the county.

Funds derived from a senior citizen millage election passed
by the voters for the sole purpose of providing services to
senior citizens may be expended for purposes of renovating a
privately owned building for use in providing services and ac-
tivities to older persons in the county.

A county board of commissioners, in appropriating public
funds to a private, nonprofit corporation under the Activities
or Services for Older Persons Act, may approve and set the
terms of the appropriation.

Opinion No. 7016—May 13, 1999

Location of the Leelanau County seat
The Leelanau County seat is at the unincorporated vil-

lage of Leland and is not at the Township of Leland.
Opinion No. 7015—May 4, 1999

Selection of an Undersheriff
The Commission on Law Enforcement Standards Act,

which mandates the adoption of minimum physical fitness re-
quirements for undersheriffs, does not unconstitutionally re-
strict a sheriff’s authority to select an undersheriff.

Section 486 of the Michigan Penal Code does not exempt
an undersheriff, whether acting as an administrative assistant
or as a law enforcement officer, from compliance with mini-

OPINIONS OF
THE ATTORNEY GENERAL

JENNIFER MULHERN GRANHOLM

mum physical fitness standards mandated by the Commission
on Law Enforcement Standards Act.

Opinion No. 7025—July 8, 1999

ELECTIONS:
Voter registering to vote at address different from that on
voter’s driver’s license

Section 509o(3) of the Michigan Election Law does not
prohibit a voter from registering to vote at an address differ-
ent from that listed on his or her driver’s license.

Opinion No. 7010—March 1, 1999

The Legislature may not, by statute, require that elections
for membership on the State Board of Education and the con-
trolling boards of the University of Michigan, Michigan State
University, and Wayne State University be held at the same
time as K-12 school board elections.

Changes in the timing of elections for the State Board of
Education and the governing boards of Michigan’s three con-
stitutional universities may be accomplished by amending
Michigan’s Constitution.

Opinion No. 7026—July 14, 1999

INCOMPATIBILITY:
Legislative aide also serving as school board member

The incompatible public offices act does not prohibit a
state legislator’s full-time aide from simultaneously serving as
an elected member of a local school board located within the
legislator’s district.

Opinion No. 7013—March 24, 1999

Township planning commission member serving on town-
ship board of appeals

The incompatible public offices act prohibits more than
one member of a township planning commission from simul-
taneously serving on the same township’s zoning board of
appeals and reviewing decisions of the planning commission
where that commission has been assigned the responsibilities
vested in a township zoning board under 1943 PA 184 and
1959 PA 168.

Opinion No. 7012—March 24, 1999

INTERLOCAL AGREEMENTS:
Michigan Economic Development Corporation

The Michigan Strategic Fund is authorized, subject to the
provisions of the Urban Cooperation Act of 1967, to enter into
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an interlocal agreement with one or more public agencies to
create a separate public entity to administer programs and
activities.

Const 1963, art 9, § 18, does not prohibit the contribution
of state funds to the Michigan Economic Development Cor-
poration, a public body formed under an interlocal agreement
entered pursuant to the Urban Cooperation Act of 1967, pro-
vided that the funds are used for a valid public purpose.

Interlocal agreements entered into between the Michigan
Strategic Fund and local public agencies pursuant to the Ur-
ban Cooperation Act of 1967 do not require prior approval by
the Legislature or by the Attorney General.

Opinion No. 7019—May 14, 1999

LIBRARIES:
Penal Fines

Const 1963, art 8, § 9, does not require that all revenues
collected by courts for violation of state law which exceed
the state’s actual damages or costs of prosecution be applied
to the support of the public libraries and county law libraries,
regardless of whether they are designated as costs, damages,
penalties, or otherwise. The determination of whether a par-
ticular monetary exaction constitutes a penal fine is subject to
judicial scrutiny.

Opinion No. 7018—May 14, 1999

SCHOOLS AND SCHOOL DISTRICTS:
Legislature’s authority to reassign public school district’s
management authority over its tax millages

The Legislature may, by statute, reassign a public school
district’s management authority over its tax millages.

1999 PA 10 does not reassign payment responsibilities on
loan obligations of the Detroit Public Schools.

Opinion No. 7023—June 18, 1999

Auxiliary services required by children with disabilities
attending nonpublic schools

The auxiliary services, which local school districts are
required by section 1296 of the Revised School Code to pro-
vide to children with disabilities attending nonpublic schools,
include those ancillary services set forth in special education
administrative rule 1997 AACS, 340.1701(c).

Opinion No. 7014—April 9, 1999

First Annual Joint PCLS/
MAMA Summer

Educational Conference

Peter Letzman

The first annual Public Corporation Law Section and Michi-
gan Association of Municipal Attorneys educational confer-
ence was held on Mackinac Island, July 14, 15 and 16, 1999.
Over sixty attorneys and an additional sixty spouses, children
and others attended the conference.

The conference began on Thursday, July 14th, with the
MAMA business meeting followed by a reception at the Mis-
sion Pointe Resort. A moonlight cruise around the island and
under the Mackinaw bridge culminated the evening.

On Friday, July 15th, the activities began with a continental
breakfast. Debra A. Walling, the chair of the PCLS, moder-
ated the morning session. The principle presenter was Pro-
fessor Sheldon H. Nehmod. Professor Nehmod gave an ex-
tensive presentation centering on the prima facia civil rights
case, immunities and governmental liability.

The afternoon was occupied by various recreational ac-
tivities including site seeing, golf and tennis.

In the evening the participants enjoyed a reception. At the
awards dinner, the group was honored by a presentation re-
garding the Michigan Supreme Court’s activities by Justice
Robert P. Young. The Justice spoke about judicial restraints
and the desire for clear and predictable decisions. Young sub-
stituted at the last minute for Justice Clifford Taylor who was
unable to attend.

Eric Williams, president of the MAMAs, moderated the
session on Saturday, July 17th.

The Saturday program commenced with Cynthia B.
Faulhaber of Miller, Canfield, Paddock and Stone, discussing
the Bolt v City of Lansing Case and its after shock. Ms.
Faulhaber warned of questions that were left unanswered by
Bolt and gave suggestions for the practitioner representing
municipalities.

Don Stypula of the Michigan Municipal League reviewed
the Phase II Rules controlling the quantity and quality of the
storm water run off. Mr. Stypula outlined the requirements
and standards in the Rules. He also discussed a variety of
related issues.

The next presenter was James I. DeGrazia, of O’Connor,
DeGrazia & Tamm. Mr. DiGrazia distributed a paper discussing
the history and status of the trespass nuisance issue as an
exception to governmental immunity in Michigan and pointed
out highlights.

Continued on page 19



12

Public Corporation Law Quarterly

Vacation Of Street—Reasonable Objections
City of East Grand Rapids v City of Grand Rapids,

No. 208898 (July 30, 1999).
In City of East Grand Rapids v City of Grand Rapids,

No. 208898 (July 30, 1999) (unpublished), the City of East
Grand Rapids (“city”) wanted to vacate a portion of Reeds
Lake Boulevard pursuant to the Subdivision Control Act of
1967 (“Act”). The trial court denied the City’s complaint to
vacate the street because “reasonable objections” to the pro-
posed vacation outweighed the city’s interests in vacating the
street.

On appeal, the city argued that the trial court erred in
denying the complaint for several reasons. The city argued
that the trial court failed to consider all the circumstances in
determining whether “reasonable objections” were made to
the proposed vacation.  The city also implicitly argued that
the court should weigh the public benefit from the proposed
vacation against the objections of the property owners.

Although the court did not decide whether the Legisla-
ture intended to retain the balancing test in the act, the Court
of Appeals found no basis for concluding that the trial court
did not take the municipal concerns into account. The Court
of Appeals found that the city failed to present a compelling
reason to conclude that the trial court improperly weighed
the parties’ interest. The city contended that the street posed
a risk to the public but provided no record to support the
assertion. The city argued that the road was essentially pri-
vate because it was primarily used by property owners to
access their lots; however, the court noted that the use of the
property did not alter its status as a public road. Finally, the
city argued that the petition was only signed by the owners of
one and one-fifth of the properties adjacent to the road. The
trial court found that those owners’ property rights could not
be ignored and the Court of Appeals affirmed that holding.
Thus, the municipal concerns did not outweigh the defen-
dants’ asserted objections.

The city also argued on appeal that “reasonable objec-
tions” had not been raised by defendants. As stated previ-
ously, vacation of the street would be allowed if the proper
procedures were followed as long as no “reasonable objec-
tions” were made. The trial court found that the property
owners’ liability would increase and they would maintain ad-
ditional maintenance costs. Further, the trial court considered
the owners’ assertions that the proposed vacation would
deny them access to their lots. Assessing these findings, the
Court of Appeals concluded that reasonable objections had
been made.

STATE COURT DECISIONS OF INTEREST
Anne M. Skilton, Lisa A. Funkhouser, Jessica M. Kalmewicki and Michael Homier

Governmental Immunity—Issuance Of Building
Permit

Manor v Springport Township Zoning Comm, No.
203877 (March 23, 1999) (unpublished).

In Manor v Springport Township Zoning Commission
et al, the building inspector issued a building permit and cer-
tificate of occupancy to the plaintiffs’ neighbors to construct
a garage. The plaintiffs alleged that the garage was built in
violation of the Township’s zoning ordinance. The plaintiffs
then filed this suit claiming that the building inspector and the
township supervisor were grossly negligent and responsible
for creating a nuisance per se. The plaintiffs also alleged the
township was vicariously liable for the acts of its agents. The
trial court disagreed, finding that the claims were barred by
governmental immunity. The trial court granted the defen-
dants summary disposition.

On appeal, the plaintiffs alleged that the Supervisor and
building inspector were grossly negligent in issuing the build-
ing permit and occupancy certificate and that governmental
immunity does not apply. The Court of Appeals disagreed. In
order to maintain a claim for negligence, the public official
must have a duty to the plaintiffs. However, if the official is
acting pursuant to his or her official authority, the official’s
duty is to the public at large and not to an individual resident.
This rule applies unless a special relationship exists between
the official and the individual.

The Court of Appeals concluded that no special relation-
ship existed in Manor. The officials were responsible for
enforcing the ordinance for the benefit of the public, not for
the benefit of specific residents such as the plaintiffs. Thus,
the building inspector and the Supervisor were not liable for
negligence.

Further, the plaintiffs argued that the township was vi-
cariously liable for the actions of the building inspector and
Supervisor. However, the Court of Appeals affirmed the trial
court’s dismissal of this claim. Even assuming, arguendo, that
the Supervisor and the building inspector were liable for neg-
ligence, the township would not be vicariously liable. If a
government official was engaged in a governmental function
at the time the tort was committed, the agency was immune.
Even improper performance of an activity authorized by law,
despite the impropriety, was “authorized” within the protec-
tion of governmental immunity. As enforcement of the ordi-
nance was a governmental function, the township would not
be liable even if the issuance of the permit was improper.

The plaintiffs also argued that the issuance of the build-
ing permit and the certificate of occupancy constituted a nui-
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to the parcels to justify the special assessment.  Additionally,
the court noted that if the township provided new sanitary
sewers, it would be entitled to fund the project by special as-
sessments. Consequently, it would “defy logic” to conclude
that the township here could not make improvements through
a special assessment, especially where the alternative was to
discontinue service altogether.

 Next, the property owners argued that the special assess-
ment was invalid because the sewer system did not result in
an increase to the market value of the properties. The Court
disagreed, contending that the proper evaluation of the prop-
erty was not whether there was any change in the market
value as the plaintiffs argued, but rather, whether the market
value of the assessed property was increased as a result of
the improvement. Because the alternative to the project was
to discontinue sewage service altogether, the court held that
the market value of the assessed property was greater with
the improved sewage system.

Finally, plaintiffs argued that the special assessment vio-
lated Bloomfield Township Ordinance No. 454 because the
rates assessed to fund the project were not uniform in nature
within the special assessment district. Ordinance No. 454,
provided that the amount assessed should be sufficient to pro-
vide for the expenses of operation, maintenance and replace-
ment of the system as necessary to maintain the system. In
response, the court held that Ordinance No. 454 did not apply.
Here, the Court found that Bloomfield Township’s expendi-
ture in support of the project was a capital improvement not
embodied within language of the ordinance. Thus, the special
assessment was upheld.

Zoning—DNR To Comply Burt Township v De-
partment of Natural Resources, Mich. No. 111334,
June 2, 1999.

In Burt Twp v Dep’t of Natural Resources, Burt Town-
ship sought a declaratory judgment against the Department of
Natural Resources (“DNR”), claiming that the DNR was re-
quired to comply with the township’s zoning ordinance in con-
structing a boat launch. The DNR obtained title to two lots on
Burt Lake for the purpose of constructing a public-access
boat launch. Upon learning that the DNR was planning to be-
gin construction, the Burt Township zoning administrator sent
a letter to the DNR requesting the submission of an applica-
tion for the board’s review.

The DNR responded by stating that it was a state agency
and as such did not need the board’s approval. The DNR con-
tended that local zoning ordinances did not apply. As a result, the
DNR neither sought approval from the township board nor noti-
fied the board before it began construction of the boat launch.
The township then sought declaratory judgment.

The trial court held that, while Burt Township could not

sance per se. The Court of Appeals again disagreed. The
Court did not address the immunity issues because the
plaintiffs failed to state a claim. A governmental entity will
not be liable for damage caused by a nuisance unless that
entity has either created the nuisance, owned or controlled
the property from which the nuisance arose, or employed
another that it knew was likely to cause a nuisance. The
court held that liability may not be imposed when the entity’s
only action was to issue a building permit enabling another
to create the nuisance.

Special Assessment—Special Assessment Valid
Ahearn v Bloomfield Twp, 1999 W.L. 308590 (May

14, 1999).
In Ahearn v Bloomfield Twp, Bloomfield Township

and two other municipalities were required to take affirma-
tive steps to remedy overflow problems and the resulting
pollution created by excess wastewater. To that end, the
municipalities entered into an agreement to construct a ten
million gallon combined stormwater and sanitary sewer sys-
tem. In order to fund its allocated share of the project, de-
fendant Bloomfield Township established a special assess-
ment district consisting of more than two thousand parcels
of property. The property in the special assessment would
be served by the combined sewage system. Those parcels
not affected by the special assessment were either served
by private septic system or by a two pipe sewage system.

The plaintiffs were a group of property owners af-
fected by the township’s special assessment. The trial court
granted summary disposition to the township. The circuit
court granted defendant’s motion and the plaintiffs ap-
pealed.

In evaluating the special assessment, the Court of Ap-
peals stated that special assessments are designed to re-
cover costs for improvements that benefit particular pieces
of property within a defined area. In order for a special
assessment to be valid, two requirements must be met: (1)
the improvement funded by the special assessment must
confer a special benefit on the assessed property beyond
that provided to the community, and (2) the amount of the
special assessment must be reasonably proportionate to the
benefit conferred.

Plaintiffs’ appeal was based on three distinct theories.
First, the property owners argued that the special assess-
ments levied by the township were invalid because the sew-
age project conferred no special benefit on the plaintiffs’
property, but rather, conferred a benefit on the community
as a whole because of the reduced pollution of the Rouge
River. However, the court held that the project did benefit
those particular parcels of property owned by plaintiffs.
The continuation of sewer service was a sufficient benefit
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prevent the DNR from building the boat launch, the DNR
had to comply with the township zoning ordinance. The
Court of Appeals affirmed the trial court’s decision.

On appeal, the Supreme Court affirmed the Court of Ap-
peals’ decision. The Supreme Court reasoned that the Town-
ship Zoning Act and the Township Planning Act “provide
townships with extensive authority to regulate the use and
development of land within their borders.” Further, the Court
found nothing to suggest a “‘clear expression’ of legislative
intent to vest the DNR with exclusive jurisdiction” to exempt
the DNR from the zoning ordinance.

In its reasoning, the Court relied heavily on Dearden v
Detroit, 403 Mich 257, 264; 269 NW2d 139 (1978), where
the Court found that the Michigan Department of Correc-
tions was immune from a local zoning ordinance. In
Dearden, the Court granted immunity because the statutes
establishing the authority of the Department of Corrections
explicitly stated that the department had “exclusive jurisdic-
tion” over the state’s penal institutions. While the Court
recognized that clear words granting exclusive jurisdiction
are not necessary, the Court did reason that a “clear inten-
tion” on the part of the Legislature to grant such jurisdiction
is necessary. Here, the Court found no intention to grant the
DNR exclusive jurisdiction; thus, the DNR was subject to
the local zoning ordinance.

Freedom Of Information Act—Failure To
Respond

C & G Publishing v City of Troy, unpublished March
23, 1999 No. 207627.

In C & G Publishing v City of Troy, plaintiff sent the
city of Troy (“city”) a detailed letter requesting documents it
believed existed regarding the performance of the city man-
ager. The city failed to respond to the request, and plaintiff
filed suit alleging a violation of the Freedom of Information
Act (“FOIA”).

The plaintiff filed a motion for summary disposition re-
questing that the Circuit Court order release of the informa-
tion requested, as well as costs, attorneys fees, and punitive
damages for the failure to respond. The plaintiff based its
claim on the FOIA. The FOIA provides that all persons, upon
a sufficiently descriptive request, have the right to full disclo-
sure of any nonexempt public records regarding governmen-
tal officials or employees.

The circuit court granted summary disposition to the city,
concluding that the FOIA had not been violated because, ac-
cording to defendants, the documents plaintiff requested did
not exist.

On appeal, the Court of Appeals reversed the circuit
court’s decision. The FOIA requires that where there is a de-
nial of the request, the public body must notify in writing the

party making the request. The nonexistence of the documents
requested was not a defense to a failure to respond to the
request for information. In remanding the case for entry of an
order granting summary disposition for plaintiff, the Court of
Appeals further held that plaintiff is entitled to an award of
reasonable attorneys fees, costs and disbursements because
defendant’s failure to respond to plaintiff’s request forced
plaintiff to bring suit to obtain the requested documents.
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Over the course of the year, the state Senate and House
of Representatives have introduced numerous Bills of mu-
nicipal interest. Some of those Bills have been enacted into
law. The following is a summary detailing select legislation.

Legislation Enacted
l Public Act No. 36 of 1999 (formerly Senate Bill No.

374) introduced February 24, 1999, amended § 10 of the Re-
naissance Zone Act, 1996 PA 376. Previously, an individual
who is a resident of a renaissance zone, or a business that is
located and conducts business activity within a renaissance
zone, or a person that owns property located in a renaissance
zone, was not eligible for a tax exemption, deduction, or
credit if it was delinquent under a list of specified tax laws.
That provision remains intact, but the listing of the City In-
come Tax, 1964 PA 284, MCL 141.501 to 787, and the Gen-
eral Property Tax, 1893 PA 206, MCL 211.1 to 157, have
been relocated. The Bill creates flexibility in regard to the
denial of tax waivers by providing that a resident, business, or
property owner is substantially delinquent under either of the
two aforementioned Acts as defined in a written policy by
the qualified local governmental unit in which the renaissance
zone is located. The Bill also makes minor organizational ad-
justments to reflect this change. The Bill also amended cer-
tain provisions requiring “notice” of relocation. 1999 PA 36
was approved by the Governor on June 2, 1999, filed with the
Secretary of State on June 3, 1999, and ordered to take im-
mediate effect.

l Public Act No. 38 of 1999 (formerly House Bill No.
4020) introduced January 26, 1999, amended § 39 of the
General Property Tax Act, 1893 PA 206 and eliminated the
practice of rounding up millage rates. The Bill removed lan-
guage indicating that an assessor can add to the tax amount
in order to avoid fractions in computation. Instead, the tax
rate must now be rounded down to four decimal places, and
the actual taxes rounded down to the nearest one cent. 1999
PA 38 was approved by the Governor and filed with the Sec-
retary of State on June 9, 1999, and ordered to take immedi-
ate effect.

l Public Act No. 48 of 1999 (formerly House Bill No.
4018) introduced January 26, 1999, amended § 2 of the
County Libraries Act, 1917 PA 138 relating to the creation of
county libraries. The Bill allows counties having a population
between 700,000 and 1.5 million people to appoint one mem-
ber who is a county commissioner to the library board, with
the same voting rights as the other members of the board.
The Bill also provides that county commissioners already
serving on a library board may serve the remainder of their
time and be reappointed, or a county commissioner may be
appointed to fill a vacancy on the library board created by
another commissioner’s departure, and if a county board did
not appoint a county commissioner to fill such a vacancy,
then that position could not subsequently be occupied by a
county commissioner. 1999 PA 48 was approved by the Gov-
ernor on June 14, 1999, filed with the Secretary of State on
June 15 1999, and ordered to take immediate effect.

l  Public Act No. 49 of 1999 (formerly Senate Bill No.
484) introduced March 25, 1999, amended the title and §§ 1-
5 of the Redevelopment of Shopping Areas Act, 1961 PA
120. The Bill expands the Act to allow multiple cities to de-
velop areas similar to the principal shopping areas already
provided by the Act. The title reflects this new change indi-
cating that the purpose of the Act is to provide for the devel-
opment of principal shopping areas and adds language pro-
viding for business improvement districts. The title also adds
language indicating that the Act will now provide for the op-
eration of such enterprises. The Bill also adds the concept of
“business improvement districts,” and includes provisions
regulating special assessment and the issuance of bonds or
notes. 1999 PA 49 was approved by the Governor on
June 14, 1999, filed with the Secretary of State on June 15,
1999, and ordered to take immediate effect.

l  Public Act No. 50 of 1999 (formerly House Bill No.
4168) introduced February 9, 1999, amended § 15 of the
State Trunk Line Highway System Act, 1951 PA 51 and pro-
vides townships with information regarding the construction
and maintenance of county roads. Besides filing reports with
the director of the state transportation department and the
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clerk of the county, the Bill requires each county road com-
mission to also file a report with each township in the county.
The report would include the funds expended for road con-
struction and heavy maintenance in each township in the
county. The report must also include: (a) the number of miles
of local roads outside the incorporated municipalities in each
township in the county and the amount of funds received for
each of those miles, (b) the number of miles of primary roads
outside incorporated municipalities in each township in the
county and the amount of funds received for each of those
miles, (c) the total population outside of incorporated munici-
palities in each township in the county and the per capita
amount of funds received for each person, and (d) the
amount of funds received by the county road commission
directly from each township in the county for the purposes of
the Act. 1999 PA 50 was approved by the Governor and filed
with the Secretary of State on June 15, 1999, and ordered to
take immediate effect.

l Public Act No. 54 of 1999 (formerly House Bill No.
4182) introduced February 9, 1999, amended § 13 of the
State Trunk Line Highway System Act, 1951 PA 51 and pro-
vides local governments with more flexibility in the disposi-
tion of funds for street repairs. The Bill eases the restrictions
on the ways local governments can use money distributed by
the state from the Michigan Transportation Fund to repair
major and local streets. Previously, only 25% of the money
could generally be spent on repairing local streets. Under the
Bill, major streets remain a first priority; however, money
designated for major streets can more easily be used for lo-
cal street repair and construction. To utilize more than 25%
of the funds for the repair and construction of local streets,
the local government must adopt a resolution. The resolution
must include: (a) a list of the major streets, (b) a statement
that the major streets are adequately maintained, (c) the
amount of the transfer, and (d) the local streets to be funded
with the transfer. The Bill retains language that all the money
from the Michigan Transportation Fund used for the repair
and construction of local streets must be matched by local
revenues. It also leaves the provision that when a local gov-
ernment forgoes a transfer of major street money to its local
system in any given year, then major street money received
in the following two years may be transferred for expendi-
ture on local streets until the amount so authorized for trans-
fer is fully expended. 1999 PA 54 was approved by the Gov-
ernor and filed with the Secretary of State on June 15, 1999
and ordered to take immediate effect.

l Public Act No. 98 of 1999 (formerly House Bill No.
4733) introduced May 26, 1999, amended the title and §§ 3
and 5 of the Renaissance Zone Act, 1996 PA 376 and added
§§ 8a and 8b. The Bill is tied to Senate Bill No. 625, infra.
The Bill changes the composition of the renaissance zone
review board. Whereas the board had previously been com-

posed of the director of the department of management and
budget, the chief executive officer of the Michigan jobs com-
mission, and the state treasurer, it is now to be comprised of
the board of the Michigan strategic fund as described in sec-
tion 4 of 1984 PA 270, MCL 125.2004.

l Currently, there are nine renaissance zones in Michi-
gan. Section 8a provides that the state administrative board
(the “board”), created by 1921 PA 2, MCL 17.1-17.3, may
designate not more than nine additional renaissance zones.
Of those nine possible renaissance zones, not more than six
may be located in urban areas and not more than four may be
located in rural areas. For the purpose of determining
whether a renaissance zone is urban or rural, the Bill pro-
vides that if any portion of a renaissance zone is located
within a urban area, then the entire renaissance zone is con-
sidered to be urban.

l In addition to the nine renaissance zones, the board
may designate additional renaissance zones in a county or
municipality if that county or municipality contains a military
installation that was operated by the United States depart-
ment of defense and was closed after 1990. Land owned by
a county or municipality adjacent to such a renaissance zone
may also be included within the zone.

l Further, the board of the Michigan strategic fund may
designate an additional five renaissance zones, if the munici-
pality or municipalities in which the renaissance zone is to be
designated consents to the creation of such a renaissance
zone within their boundaries.

l In creating renaissance zones, the Bill requires that
all state statutes that relate to the condemnation of property
be followed. It also requires compliance with the Open
Meetings Act, 1967 PA 267, MCL 15.261 to 275. 1999 PA 98
was approved by the Governor and filed with the Secretary
of State on July 6, 1999, with effect pending the enactment of
Senate Bill No. 625 of the 90th Legislature.

Pending Legislation
l Senate Bill No. 671 introduced June 17, 1999, would

create the Cultural and Recreational Authorities Act. The
title indicates that the purpose of the Bill is to provide for the
establishment of cultural and recreational authorities; to pro-
vide powers and duties of an authority; to authorize the as-
sessment of a fee, the levy of a property tax, and the issu-
ance of bonds and notes by an authority; and to provide for
the powers and duties of certain government officials.

l The Bill provides that two or more municipalities may
establish a cultural and recreational authority. Articles of in-
corporation must be prepared in order to establish such an
authority. The articles of incorporation must include all of the
following: (a) the name of the authority, (b) the names of the
participating municipalities, (c) a description of the territory
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of the authority, (d) the size of the board of the authority, the
qualifications, method of selection, and terms of office of the
board members, and the method for filling any vacancies left
on the board, (e) the purposes for which the authority is es-
tablished, (f) the procedure and requirements for a munici-
pality to become a participating municipality in, and to with-
draw from, an existing authority and, (g) any other matters
considered advisable.

l The Bill provides that an authority may borrow
money and issue bonds or notes to finance the acquisition,
construction, or improvement of a public swimming pool, a
public recreational facility, a public auditorium, a public con-
ference center, or a public park, including the acquisition of
sites and the acquisition and installation of furnishings and
equipment for these purposes. The authority may pledge any
admission fees and charges generated by the public project
financed under this section to the repayment of the debt. An
authority can not borrow money or issue bonds or notes for a
sum that, together with the total outstanding bonded indebt-
edness of the authority, exceeds 0.2% of the taxable value of
the taxable property within the district as determined under
section 27a of the General Property Tax Act, 1893 PA 206,
MCL 211.27a. Bonds or notes issued by an authority are a
debt of the authority and not of the participating municipali-
ties. Bonds or notes issued under the Act would be subject to
the Municipal Finance Act, 1943 PA 202, MCL 131.1 to 3.

l The Bill also provides that an authority may issue
general obligation unlimited tax bonds upon approval of a ma-
jority of the electors of the authority voting collectively on the
question of issuing the bonds. Senate Bill No. 671 was re-
ferred to the Senate Committee On Local, Urban And State
Affairs on June 17, 1999.
lHouse Bill No. 4010 introduced January 13, 1999,

would make changes to the Governmental Liability Act, 1964
PA 170, and proposes to add § 2a, which would limit a mu-
nicipalities liability for injuries on highways other than those
intended for vehicular travel. The Bill provides that a munici-
pality would have no duty to maintain, nor would it be liable,
for any injuries occurring on a portion of highway other than
that part of the highway designated for vehicular travel. This
would include sidewalks, trailways, and cross walks (collec-
tively travel way). However, § 2a would not prevent or limit
liability if both of the following were true. First, if at least 30
days before the injury the municipality knew, or in the exer-
cise of reasonable diligence should have known, of a defect
in the travel way; and second, if that defect was the proxi-
mate cause of the injury. The Bill also reinstates the rebuttal
inference that a defect of less than two inches indicates that
the municipality has maintained the travel way in reasonable
repair. Finally, the Bill specifies that township liability will be
limited by section 81131 of the Natural Resources and Envi-
ronmental Protection Act. That section prevents liability for

injuries sustained by a person in an off-the-road vehicle, ex-
cept in the case of gross negligence by the municipality.
House Bill No. 4010 was passed by the House on June 10,
1999, and referred to the Senate Committee on Judiciary on
June 16, 1999.
lHouse Bill No. 4567 introduced April 27, 1999, would

amend § 1 of the Community Swimming Pool Authority Act,
1994 PA 425. The Bill expands the definition of “district”
provided for in the Act. The Bill provides that a “district”
would now include a school district which serves two or
more municipalities and where the territory of the school dis-
trict is located in a single county whose population is not less
than 150,000 or more than 200,000. The Bill also retains its
original definition of a district which states that a “district” is
a school district that serves at least one municipality, where
the population is not less than 15,000 and whose territory is
located in at least two counties, each of which has at least
15% of the municipality’s population. House Bill No. 4567
was referred to the House Committee on Local Government
and Urban Policy on April 27, 1999.
lHouse Bill No. 4732 introduced May 26, 1999, would

add § 7gg to the General Property Tax Act, 1893 PA 206.
The Bill allows the governing body of a municipality to adopt
a resolution to provide for the exemption from taxes under
this Act of not more than 50% of the taxable value of all
homestead property located in an eligible district. The eligible
district would have to be designated in the resolution, as
would the time period for the exemption, not to exceed ten
years. The Bill then requires that a copy of the resolution be
filed with the State Tax Commission for approval.

l Within 60 days of receiving the resolution, the Bill
requires the State Tax Commission to approve or deny the
resolution. The State Tax Commission is required to approve
the resolution if it determines that the exemption is necessary
to encourage residential home ownership within the eligible
district designated in the resolution. The State Treasurer is
required to advise the State Tax Commission as to whether
exempting the homestead property is necessary to encour-
age such residential home ownership within the eligible dis-
trict.

l Should the resolution be approved, the Bill provides
that the exemption under this section would not become ef-
fective until the December 31 immediately succeeding the
adoption of the resolution by the governing body of the mu-
nicipality. The exemption would then continue for the time
period expressed in the resolution or until the homestead’s
exception was rescinded, pursuant to section 7cc of the Act,
MCL 211.7cc.

l For the purposes of the Bill, an “eligible district” in-
cludes any of the following: (i) an industrial development dis-
trict as defined in 1974 PA 198, MCL 207.551 to 572; (ii) a
renaissance zone as defined in 1996 PA 376, MCL 125.2681
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to 2696; (iii) an enterprise zone as defined in 1985 PA 224,
MCL 125.2101 and 2123; (iv) a brownfield redevelopment
zone as defined in 1996 PA 381, MCL 125.2651 to 2672; (v)
an empowerment zone as designated under subchapter U of
chapter 1 of the internal revenue code of 1986, 26 USC 1391
to 1397f; (vi) an authority district or a development area as
defined in 1980 PA 450, MCL 125.1801 to 1830; (vii) an au-
thority district as defined in 1986 PA 281, MCL 125.2151 to
2174; (viii) a downtown district or a develop-
ment area as defined in 1975 PA 197, MCL
125.1651 to 1681.

l Further, the Bill defines “homestead”
pursuant to section 7dd of the Act, MCL
211.7dd, and “homestead property” as a home-
stead for which an exemption has been
granted pursuant to section 7cc of the Act,
MCL 211.7cc. House Bill No. 4732 was re-
ferred to the House Committee on Tax Policy
on May 26, 1999.

l House Bill No. 4760 introduced June
8, 1999, would amend § 14 of the Charter
Counties Act, 1966 PA 263. The Bill adjusts
language regarding the term of county com-
missioners, in order to realign it with proposed changes in
House Bill No. 4761, infra. House Bill No. 4761 would
amend §§ 10 and 12 of 1966 PA 261. The adjustment is ac-
complished by removing specific language regarding the
term for county commissioners, and replacing it with lan-
guage that directs such a term to be dictated by 1966 PA 261,
MCL 46.410.

l With respect to organizational changes, 1966 PA 263
currently specifies the mandatory and permissive provisions
of a charter. The Act already provides that in a county having
a population of 1,500,000 or more, the charter is to provide
for the continuation of a county road system within the
county. It also provides that the charter is to direct that the
responsibility for road funds be vested in a three member
commission.

l The Bill also clarifies through expansion one portion
of the definition for “road construction.” Among other things,
the new definition provides that “road construction” is the
building of a new road or street and the improving of an exist-
ing road or street by the correction of grades, the installation,
repair or improvement of drainage structures, the alteration
of width or alignment, or the repair or replacement of the
surface. House Bill No. 4760 was referred to the House
Committee on Local Government and Urban Policy on June
8, 1999.

l House Bill No. 4761 introduced June 8, 1999, would
amend §§ 10 and 12 of the Apportionment of County Boards
Act, 1966 PA 261 and would make county commissioner
terms four years in length and concurrent with the guberna-

torial term of office. The Bill amends § 10 so that the terms
of county commissioners remain concurrent with that of
state representatives until 2002. After that, the Bill provides
that the terms of county commissioners will become concur-
rent with that of the governor. The Bill also makes linguistic
changes to § 12, which provides the method for dealing with
vacancies in the county commissioner’s office. The Bill
amends § 12 so that it is consistent with the aforementioned

proposed changes in § 10. House Bill No.
4761 was referred to the House Committee on
Local Government and Urban Policy on June
8, 1999.

l House Bill No. 4777 introduced June 10,
1999, would create the Job Creation and
Regulatory Responsibility Act of 1999. The
title provides that the purpose of the Bill is to
promote the uniform regulation of intrastate
and interstate commerce, and to prevent cer-
tain overlapping, duplicative, or conflicting
regulation by local units of government. Ulti-
mately, the Bill prohibits local units of govern-
ment from enacting ordinances or enforcing
regulations in specific areas covered by state

or federal law unless expressly authorized to do so.

l The Bill provides that the state has the sole and ex-
clusive authority to enact legislation or adopt regulations re-
lating to the provisions or subject matter of “state or federal
law,” and a local unit of government has no authority to en-
act, adopt, maintain, or enforce any local ordinance, regula-
tion, or resolution relating to the provisions or subject matter
of “state or federal law” absent a specific and express del-
egation of authority.

l The Bill further forbids a local unit of government to
enact, adopt, maintain, or enforce an ordinance, regulation, or
resolution that does either of the following: (a) regulate in any
manner subject matter that is described by state or federal
law, or (b) duplicates, extends, revises, or regulates in any
manner the provisions or subject matter of a state or federal
law. Any ordinance, regulation, or resolution that does so
would be void.

l However, the Bill expressly provides that the Act
does not prohibit a local unit of government from enacting,
adopting, maintaining, or enforcing a local ordinance, regula-
tion, or resolution relating to the provisions or subject matter
of “state or federal law,” if that enactment or adoption is
specifically and expressly authorized by “state or federal
law” to do so.

l  The Bill also establishes the following definitions for
use throughout the Act: (a) “authorized by state or federal
law” means authority specifically and expressly conferred
by state or federal law, the provisions or subject matter of
which the local ordinance, regulation, or resolution duplicates,
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extends, revises, or regulates; (b) “local unit of government”
means a county, city, village, or township, or any agency,
board, or administrative entity of a county, city, village, or
township; (c) “State or federal law” refers to any the follow-
ing: (i) The minimum wage law of 1964, 1964 PA 154, MCL
408.381 to 398; (ii) 1965 PA 166, MCL 408.551 to 558; (iii)
1978 PA 390, MCL 408.471 to 490; (iv) the Michigan Occu-
pational Safety and Health Act, 1974 PA 154, MCL 408.1001
to 1094; (v) the Youth Employment Standards Act, 1978 PA
90, MCL 409.101 to 124; (vi) the Michigan liquor control
code of 1998, 1998 PA 58, MCL 436.1101 to 2303; (vii) the
Michigan Employment Security Act, 1936 (Ex Sess) PA 1,
MCL 421.1 to 75; (viii) the State Construction Code Act of
1972, 1972 PA 230, MCL 125.1501 to 1531; (ix) any portion
of the Elliott-Larsen Civil Rights Act, 1976 PA 453, MCL
37.2101 to 2804, that relates to compensation and employ-
ment benefits; (x) any portion of the Persons with Disabilities
Civil Rights Act, 1976 PA 220, MCL 37.1101 to 1607, that
relates to compensation and employment benefits; (xi) the
Highway Advertising Act of 1972, 1972 PA 106, MCL
252.301 to 325; (xii) parts 124 and 129 of the public health
code, 1978 PA 368, MCL 333.12401 to 12434, and 333.12901
to 12922; (xiii) the Tobacco Products Tax Act, 1993 PA 327,
MCL 205.421 to 436; (xiv) the Michigan Consumer Protec-
tion Act, 1976 PA 331, MCL 445.901 to 922; (xv) the Ameri-
cans with Disabilities Act of 1990, Public Law 101-336, 104
Stat 327; (xvi) the Family and Medical Leave Act of 1993,
Public Law 103-3, 107 Stat 6; (xvii) chapter 411, 46 Stat
1494, 40 USC 276a to 276a-5, commonly known as the
Davis-Bacon Act; (xviii) the Fair Labor Standards Act of
1938, chapter 676, 52 Stat 1060, 29 USC 201 to 216 and 217
to 219; (xix) the National Labor Relations Act, chapter 372,
49 Stat 449, 29 USC 151 to 158 and 159 to 169; (xx) the

Occupational Safety and Health Act of 1970, Public Law 91-
596, 84 Stat 1590; (xxi) section 319 of title III of the Federal
Water Pollution Control Act, chapter 758, 101 Stat 52, 33
USC 1329.

l The Bill also provides that the Act does not extend,
restrict, or otherwise affect the authority of a local unit of
government under a state or federal statute or regulation,
other than a state or federal statute listed above. However, a
state or federal statute may limit the authority of local units of
government, impliedly or otherwise, regardless of whether
that statute is listed above. The omission of a state or federal
statute from that list does not, impliedly or otherwise, affect
whether that statute limits the authority of a local unit of gov-
ernment. House Bill No. 4777 was referred to the House
Committee on Employment Relations, Training and Safety on
June 10, 1999.

l House Bill No. 4794 introduced June 11, 1999, would
amend §4 of the Freedom of Information Act, 1976 PA 442.
Section 4 establishes parameters for fees on the provision of
public records. The Bill adds language to an existing subsec-
tion to the effect that the transfer of a computer tape or disc
containing information substantially equivalent to public
records is exempt from §4 and the fee structure established
therein, if the transfer is made to a for-profit entity other than
a newspaper or periodical described in section 54a of 1933
PA 167, MCL 205.54a. House Bill No. 4794 was referred to
the House Committee on Constitutional Law and Ethics on
June 11, 1999.

*Jason Kleinberg was a 1999 summer Associate in the Lansing
office of Dickinson Wright PLLC. He attends Northwestern Univer-
sity School of Law.

First Annual Joint PCLS/MAMA...
Continued from page 11

Peter A. Letzmann, Harbor Springs attorney, discussed
the need for control and management of the public rights of
way. The authority of municipal governments and the need
for franchises to use the public rights of way were covered.
He examined the provision of the state and federal telecom-
munications acts. He reminded the participants that the Michi-
gan telecommunications act had a sunshine provision and that
legislation was being considered by the legislature at this time.

Letzmann was followed by Frank W. Audia, Plante &
Moran. Mr. Audia presented the aspects of public right of
way cost recover. An important issue is to keep track of the
cost to the municipality now, so the they may be properly
allocated in the future. Mr. Audia expounded the formula for
allocation of costs.

The Saturday presentations were concluded by Kathryn
G. Barns, Assistant Prosecuting Attorney for Oakland County.

Ms. Barns discussed the recent People v Coutu case dealing
with misconduct in office. This case did not receive much
publicity but should be a warning for all public officials, ap-
pointed or elected, and public employees. Ms. Barns empha-
sized that misconduct in office is a common law offense. It
has three elements: a public officer (broadly defined), improper
conduct (violation of duty) and corrupt intent (“bad faith” is
the essence of the offense). Quid pro quo is not a require-
ment of the offense. Clients should be advised.

The Second Annual Joint PCLS / MAMA Summer
Educational Conference is scheduled for June 29, 30
and July 1, 2000 at the Grand Hotel, Mackinac Island.
Mark your calendar now and plan to attend. Another na-
tionally recognized speaker will be making the featured pre-
sentation and topics of current Michigan law will be addressed.
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