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The Central Post Office:
Municipal Continuing Disclosure Made Easier

By:  Paul M. Wyzgoski, Dickinson Wright PLLC

On September 7, 2004, the staff  of  the Division of  Market Regulation of  the 
Securities and Exchange Commission released an interpretive letter (the “SEC Let-
ter”) approving the use of  a central post office that simplifies the process for issuers 
of  municipal securities and others who make continuing disclosure filings under Rule 
15c2-12 under the Securities Exchange Act of  1934 (the “Rule”). The SEC Letter al-
lows such entities to satisfy their undertakings pursuant to the Rule by making their 
required filings with a central post office instead of  having to make multiple filings 
with various federal and state repositories. The central post office is responsible for 
forwarding documents it receives to those national and state repositories. In addition, 
issuers will be able to satisfy existing undertakings made pursuant to the Rule that do 
not reference the central post office by filing with the central post office. 

Background
Since July 3, 1995, as part of  an effort to provide useful current information in 

the municipal bond marketplace, the Rule has required “issuers” of  certain munici-
pal securities in the aggregate principal amount of  $1,000,000 or more that are sold 
through underwriters to enter into contractual undertakings to provide certain infor-
mation to the public on an ongoing basis. The term “issuer” as used herein refers to 
a governmental issuer of  a municipal security, the issuer of  any separate security, and 
any obligated person that has undertaken to provide the information specified in the 
Rule. The information to be provided consists of  annual filings of  financial and op-
erating data and notices of  certain material events. The information is required to be 
filed with certain national repositories and a state repository, if  applicable. Currently 
there are four such national repositories and the Municipal Advisory Council of  
Michigan is the state repository (technically a “state information depository” under 
the Rule) for the State of  Michigan.

The consensus of  municipal market participants is that the continuing disclo-
sure procedures under the Rule could be improved. Issuers have experienced some 
difficulty in keeping track of  and making filings with the national repositories. They 
also have had trouble verifying that their filings have been made. Other market par-
ticipants have encountered difficulty in obtaining consistent information from the 
national repositories.

Continued on page 3
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Chairperson's Corner
By: Carol A. Rosati, Johnson, Rosati, LaBarge, Aseltyne & Field, P.C.

Continued on page 8

One of  the first pieces of  wisdom bestowed on me as a new attorney 
practicing law (I won’t disclose how long ago that was, but will only say I 
am staring in the face of  one of  those traumatic birthdays) was the warning 
that members of  a legislative body should not be allowed to attend a Plan-
ning Commission, Zoning Board of  Appeals, or other meeting involving a 
body over which it had appointive powers over the members. This “rule” 
was based upon the cases of  Barkey v Nick, 11 Mich App 381, 161 NW2d 
445 (1968), and Abrahamson v Wendell, 76 Mich App 278, 256 NW2d 613 
(1977). 

In Barkey, a City Commissioner, with the power of  appointment over 
the Zoning Board of  Appeals, represented his brother on an Application 
before the ZBA for a special exception to use residentially zoned land for 
parking. After the special assessment was granted, a neighbor sued. The 
Court framed the issue in the case as follows:

The question with which we must deal is one of  first – and, 
we hope, last – impression in this state. That question is: What is 
the status of  a decision of  an administrative board made pursuant 
to an argument by one charged in part with the appointment of  
that administrative body? Id at 384 (emphasis added)

In invalidating the decision of  the ZBA the Court stated:

We agree with the petition that there has been an imposition 
of  duress on the members of  the board, not as a matter of  fact, 
but as a matter of  law, and that, in consequence of  that duress, 
the action of  the board is void. The presence of  the city commis-
sioner before the board brings with it the presence and powers of  
his office. It is basic to due process that in all judicial and quasi-
judicial proceedings the deciding power must not seek to serve 
other than that of  the voters, tax payers, members of  the general 
public, justice and due process. Id at 385. (emphasis added)

The Court referred to the situation as “the carrion surrounding a poi-
soned well-spring of  justice”. Id at 447. 

Later, in Abrahamson, the Township Supervisor appeared at the ZBA 
as the representative of  the applicants, as well as their contractor. In in-
validating the decision to grant a variance, and the building permit issued 
thereunder, the Court stated: 

Under these circumstances, it is difficult to believe the super-
visor did not, in fact, have a conflict of  interest between personal 
profit and public duty. Therefore, as a matter of  law, an appear-
ance by the supervisor before the board over which he had ap-
pointive powers, at least in part, must be deemed an imposition 
of  duress on the members of  the Zoning Board of  Appeals, and, 
as a result, the action of  the board is void. Id at 281-282 (emphasis 
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Based upon these perceived in-
adequacies, the Municipal Advisory 
Council of  Texas (the “Texas MAC”) 
established an Internet-based electronic 
filing system named DisclosureUSA 
for the purpose of  facilitating issuer 
compliance with continuing disclosure 
undertakings under the Rule. The Texas 
MAC then requested approval from the 
Securities and Exchange Commission 
for DisclosureUSA to serve as a central 
post office for purposes of  the Rule. 

SEC Letter
In approving DisclosureUSA to 

serve as a central post office for pur-
poses of  the Rule, the SEC Letter stated 
as follows: 

This responds to your 
letter of  September 1, 2004 
(the “Request”) in which 
you request the concurrence 
of  staff  of  the Division of  
Market Regulation with your 
position that if  the Municipal 
Advisory Council of  Texas 
(“Texas MAC”) performs 
the functions and undertakes 
the responsibilities described 
in the Request, then (i) a 
Participating Underwriter (as 
defined in Rule 15c2-12 of  
the Securities Exchange Act 
of  1934 [the “Rule”]) may 
reasonably determine that an 
undertaking by an Issuer in a 
written agreement or contract 
to provide the continuing 
disclosure filings specified 
by paragraph (b)(5)(i) of  the 
Rule by transmitting such 
filings, either directly or indi-
rectly through an indenture 
trustee or a designated agent, 
to DisclosureUSA for submis-
sion to the NRMSIRs and any 
applicable SID (without also 
separately submitting such fil-

Post Office
Continued from page 1

ings to the NRMSIRs and any 
applicable SID by some other 
means) is an undertaking de-
scribed in such paragraph, and 
(ii) an Issuer that chooses to 
satisfy an existing undertaking 
(that does not reference Dis-
closureUSA) by the method 
described in clause (i) is acting 
in a manner consistent with 
the intent of  the Rule [foot-
notes omitted]. 

In addition, the SEC Letter noted 
the following:

1. Issuers would not be charged 
for making electronic filings 
with DisclosureUSA, obtaining 
confirmation that their filings 
were sent, obtaining confirma-
tion of  receipt of  their filings 
by the national or state reposi-
tories, or registering in the Dis-
closureUSA tickler system for 
electronic reminder notices. 

2. National and state repositories 
would not be charged for the 
transmission of  filings to their 
file transfer protocol sites. 

3. Filings would be transmitted to 
the national and state reposi-
tories in random order and as 
close to simultaneously as pos-
sible. 

4. No opinion was expressed re-
garding the optional scanning 
and filing services for paper 
and facsimile documents to be 
provided by the Texas MAC for 
a fee. The letter acknowledged 
that the Texas MAC is one of  
many entities which might pro-
vide such optional scanning and 
filing services.

Practical Effect 
As a practical matter, the SEC Let-

ter should make it easier for issuers to 
file the documents required by the Rule. 
The central post office, located at the 
website http://www.disclosureusa.org, will 
serve as a conduit that receives filings 
from issuers and then transmits them 
electronically to the national and state 
repositories. The central post office can 
be utilized in future undertakings made 
by issuers pursuant to the Rule as well as 
in existing undertakings.

Future Undertakings Issuers will be 
able to simplify where they file their 
continuing disclosure documents in 
future undertakings by stating in the 
undertakings that they will make the 
filings with the central post office. The 
written undertaking typically is prepared 
by the issuer’s bond counsel and should 
include language to the effect that any 
filing pursuant to the undertaking may/
will be made solely by transmitting such 
filing to the Texas MAC as provided at 
the DisclosureUSA website unless the 
Securities and Exchange Commission 
has withdrawn its interpretive advice 
in the SEC Letter. DisclosureUSA is 
available to all issuers. Once an issuer 
is registered on the website, issuers may 
electronically submit filings, such as 
annual financial information, audited 
financial statements, material event 
notices and other documents, free of  
charge for delivery to each national and 
state repository by uploading them. The 
filings will be immediately transmitted 
electronically to the file transfer pro-
tocol site of  each such repository. Any 
person registered to file information on 
behalf  of  an issuer must certify he or 
she is an authorized representative of  
the issuer and will be able to view at the 
DisclosureUSA website the names and 
contact information for other persons 

Continued on page 8
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Opinions of the Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of the Freedom of Information and Munici-
pal Affairs Division and a member of the Publications Committee furnished the text of the headnotes of 
these opinions. The full text of these opinions may be accessed at www.mi.gov/ag. 

By: George M. Elworth, Assistant Attorney General

Incompatibility
The offices of  a member of  a town-

ship planning commission and member 
of  a county planning commission are 
compatible and may be held simultane-
ously by the same person. Due to in-
tervening legislation, OAG, 1995-1996, 
No 6837, p 19 (February 23, 1995), no 
longer expresses the opinion of  the At-
torney General.

Opinion No. 7161
September 15, 2004

Summer Resort Corporations 
Voting 

Section 19 of  the Summer Re-
sort Owners Corporation Act, MCL 
455.219, requires an affirmative vote of  
a majority of  a summer resort corpo-
ration’s members for the assessment of  
annual dues.

A summer resort corporation’s by-
law authorizing the assessment of  an-
nual dues against its members by a vote 
of  fewer than a majority of  its members 
is inconsistent with section 19 of  the 
Summer Resort Owners Corporation 
Act, MCL 455.219, and is therefore 
unenforceable.

Opinion No. 7164
October 7, 2004

Water Supply
The Legislature has the author-

ity under Const 1963, art 4, §§ 51 and 
52, to regulate the withdrawal and uses 
of  the waters of  the State, including 
both surface water and groundwater, 
to promote the public health, safety, 
and welfare and to protect the natural 
resources of  the State from pollution, 
impairment, and destruction, subject 
to constitutional protections against 
unreasonable or arbitrary governmental 
action and the taking of  property with-
out just compensation. That authority 
extends to all waters within the territo-
rial boundaries of  the State.

Opinion No. 7162
September 23, 2004
GME 12/9/04

Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629

2005
Jan. 25-28 MTA Attorneys, Detroit Marriott Renais-

sance Center
Feb. 9-15 ABA Midyear Meeting, Salt Lake City, UT
Feb. 11 2004 Public Corporation Law Section Annual 

Winter Meeting, Dearborn, MI
March 22  MAMA Winter Educational Conference, Lan-

sing Center, Lansing. Day prior to MML Legisla-
tive Conference

June 2-5  ABA State and Local Law Section Meeting,
                  Anchorage, Alaska

June 25-26 PCLS / MAMA 7
th
 Annual Joint Summer Edu-

cational Conference, Grand Hotel, Mackinac 
Island

August 4-9 ABA Annual Meeting, Chicago, IL
Sept. 27-30 MAMA/MML Annual Meeting, Amway 

Grand Hotel, Grand Rapids 
Sept. 26-29 IMLA Savannah, GA, Hyatt & Marriott

2006
Feb. 1-7  ABA Midyear Meeting, New Orleans, LA
Aug. 3-8  ABA Annual Meeting, Honolulu, HI
Sept.17-20  IMLA Portland, OR

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area
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I’ll Bet You Didn’t Know (or maybe you forgot): 
The Pledge of allegiance and the Michigan Flag

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan

We all attend public meetings that 
typically begin with everyone standing 
and reciting the pledge of  allegiance 
to the United States flag. But does any 
group also pledge allegiance to the flag 
of  the State of  Michigan? Does your 
city or village council, township board, 
or other governmental client have a 
Michigan flag on display in its meeting 
room? If  you were asked to pledge al-
legiance to the Michigan flag, would you 
be able to do so? Let me guess - you 
wouldn’t.

The pledge of  allegiance for the 
Michigan flag, enacted into law by Pub-
lic Act 165 of  1972 is found at MCL 
2.29, which reads as follows:

The following pledge of  
allegiance to the state flag, 
written by Harold G. Coburn, 
shall be the official pledge of  
allegiance to the state flag:

“I pledge allegiance to the flag 
of  Michigan, and to the state for 
which it stands, 2 beautiful penin-
sulas united by a bridge of  steel, 
where equal opportunity and justice 
to all is our ideal.”

Personally, I don’t find “2 beautiful 
peninsulas united by a bridge of  steel” 
quite as inspiring as “one nation under 
God,” but those words aren’t going to 
generate any emotional debates about 
separation of  church and state either.

When displayed indoors with the 
United States flag, the Michigan flag 
should be on the left side of  the speaker 
or staging area, as the right side belongs 
to the United States flag.

The present flag—Michigan’s third 
since becoming a state in 1837—was 
adopted in 1911. You probably have 

forgotten that first flag, but it was quite 
different from the current one. On 
February 22, 1837, only a few weeks 
after achieving statehood, Michigan’s 
“boy” governor Stevens T. Mason 
presented the Detroit Brady Guard, 
an early militia organization recognized 
as the forerunner of  today’s Michigan 
National Guard, with an elegant white 
silk banner. The flag had been painted 
by noted Detroit artist Alvin Smith. On 
one side was a full-length portrait of  
Governor Mason himself. On the other 
was a portrait of  General Hugh Brady, 
various other designs and the coat-of-
arms of  the new state. It was the very 
first time that Michigan’s coat-of-arms 
had appeared on a flag, leading every-
one—then and now—to regard the 
“Brady Guard” flag (as it has come to 
be known) as the state’s first flag.

1

In 1851, General Brady died and 
the flag was furled and stored away. 
Ten years later, in April 1861, in re-
sponse to Lincoln’s call for volunteers 
following the firing on Fort Sumter, 
the flag was unfurled again and the 
first 100 recruits who signed up under 
its folds became Company A (also 
known as the Detroit Light Guard) of  
the First Michigan Volunteer Infantry 
Regiment (3 months). Although it is 
unlikely that the flag saw duty during 
the Civil War, its actual whereabouts 
during those years is unknown. In fact, 
after the Civil War, the flag was lost for 
so many years that many had begun to 
doubt it ever existed.

2
 

Then, in 1911, on the eve of  
Michigan’s 75

th
 birthday, Mrs. James 

Campbell of  Grand Rapids made an 
amazing discovery. She found a faded, 
dusty bundle of  what appeared to be 
“frayed old rags” in a dark cabinet 

deep in the basement of  the Michigan 
State Capitol. Mrs. Campbell had been 
searching for this bundle for several 
years and she knew its significance. She 
knew that these seeming “rags” were 
actually a priceless historic relic—a relic 
that had been missing for 50 years – the 
Brady Guard flag.

3

Today’s Michigan flag is a field of  
blue with the state coat of  arms at its 
center. At the top of  the coat of  arms, 
also adopted in 1911, is an eagle hold-
ing an olive branch and arrows. An elk 
and a moose support a shield displaying 
a man standing on a grassy peninsula. 
The following mottos appear on the 
coat of  arms: E Pluribus Unum (From 
Many, One), Tuebor (I Will Defend) and 
Si Quaeris Peninsulam Amoenam Circum-
spice (If  You Seek a Pleasant Peninsula, 
Look About You). 

4

So, the next time you are chairing a 
meeting and the audience has pledged 
their allegiance to the U.S. flag, ask 
them to remain standing and do the 
same to the Michigan flag – and see 
what happens.

Endnotes
1 Michigan.gov; History, Arts and Libraries; 

http://www.michigan.gov/hal/0,1607,7-
160-17451_18670_18793-66752--,00.html

2 Michigan.gov; History, Arts and Libraries; 
http://www.michigan.gov/hal/0,1607,7-
160-17451_18670_18793-66752--,00.html

3 Michigan.gov; History, Arts and Libraries; 
http://www.michigan.gov/hal/0,1607,7-
160-17451_18670_18793-66752--,00.html

4 http://mich.info/michigan/government/
flag.htm#miflaginfo



Public Corporation Law Quarterly

6

Legislative Update
By: Kester K. So and Scott A. Dienes, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have consid-
ered numerous bills of municipal interest. The following are summaries of some of those bills.

  LAWS ENACTED
• Police Tasers. Act 338 allows posses-

sion and use of  a taser, or weapon 
from which an electrical current may 
be directed, by law enforcement per-
sonnel.

• Payments to Counties. Act 356 
amends Act 140 of 1971 to revise 
the calculation of  revenue sharing 
payments to counties.

• Summer Levy of Millage. Act 357 
amends Act 206 of 1893 to provide 
for summer levy of  county allocated 
property tax millages.

• Public School Officers. Act 380 amends 
Act 451 of 1976 to allow public 
school law enforcement officers. 

• Septage Program Fees. Act 381 
amends Act 175 of 1927 and in-
creases septage program fees and 
revises regulation of  land disposal 
of  septage.

• Septage Program Penalties. Act 382 
amends Act 175 of 1927 and enacts 
sentencing guidelines for crime of  
knowingly making false report in do-
mestic septage licensing application.

• Land Use Joint Planning. Act 405 
amends Act 226 of 2003 and clari-
fies that not every municipality that 
adopts and ordinance approving land 
use agreement is required to outline 
uses in a joint plan adopted by the 
joint planning commission as long as 
the use is provided for overall in the 
joint plan.

• Charter Township Notice Posting. Act 
406 amends the Charter Township 
Act and allows posting of  charter 

township board notices, ordinances 
and proceedings on the Township’s 
website and at the township hall.

• Township Police and Fire Authority. Act 
416 amends Act 33 of 1951 to allow 
a township board or township boards 
of  adjoining townships acting jointly 
to enter into one or more agreements 
or contracts to furnish police or fire 
protection to a city, village or other 
township.

Bills Introduced in the Senate 
• Property Tax Bonus. SB 1345 amends 

Act 206 of 1893 to eliminate salary 
bonuses for the collection of  delin-
quent property taxes.

• Sewage Disposal. SB 1346 amends 
Section 5204 of Act 451 of 1994 
to regulate on-site sewage disposal 
systems.

• County Road Commissions. SB 1383 
amends Act 283 of 1909 to allow in-
stallment contracts for county road 
commissions. 

• Rezoning Public Notice. SB 1411, 
1412 and 1413 amend Act 184 of 
1943 and Act 207 of 1921 to require 
street addresses of  township, county 
and city properties that are up for 
rezoning to be published on public 
notices. 

• County Subdivision Approval. SB 1416 
amends Act 288 of 1967 to require 
county level approval for subdivi-
sions to be at a board meeting com-
prised of  each department involved. 

• School Property Smoking. SB 1430 
amends Act 328 of 1931 to elimi-
nate the outdoor area exception 

for the use of  tobacco products on 
school property. 

• Watershed Alliances. SB 1432 adds 
part 312 to Act 451 of 1994 to pro-
vide for watershed alliances. 

• Redevelopment Project Liquor Licens-
es. SB 1445 amends Act 58 of 1998 
and creates and issues liquor licenses 
for redevelopment projects within 
certain cities.

• Redevelopment Liquor Licenses. SB 
1446 amends Section 521 of Act 
58 of 1998 to create and substitutes 
redevelopment project area liquor 
licenses for development district li-
censes.

• Historic Building Credit. SB 1477 
amends Act 228 of 1975 to provide 
single business tax credit for histori-
cal buildings.

Bills Passed in the Senate 
• Municipal Employee Retirement. SB 

517 amends Act 427 of 1984 to ex-
pand definitions of  eligible entities 
for municipal employee retirement 
plans.

• Lake Improvement Board. SB 1266 
amends Act 451 of 1994 provides 
for drain commissioner designee, 
local maintenance of  records and 
addition of  administrative costs to 
assessments for lake improvement 
boards.

Bills Introduced in the House of 
Representatives

• Lake Boards. HB 6128 amends Sec-
tion 30903 of Act 451 of 1994 to 
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eliminate a representative of  the Department 
of  Natural Resources from inland lake boards.

• Construction Inspectors. HB 6140 amends Act 
54 of 1986 to provide for inspectors in build-
ing trades and sets standards and administrative 
processes regarding conflicts of  interest in con-
struction. 

• Construction Conflicts of Interest. HB 6141, 6142 
and 6143 amend Act 733 of 2002, Act 217 of 
1956 and Act 192 of 1984 to clarify specific ac-
tivities regarded as conflicts of  interest and sets 
regulations for a licensed construction inspec-
tor.

• Land Use Planning. HB 6149 amends Act 285 
of 1931 to require planning commission to re-
spond to comments of  government entities on 
proposed plans for land use.

• Land Use Bonds. HB 6156 creates a new Act 
that authorizes the issuance of  general obliga-
tion bonds for urban redevelopment and farm-
land and open space preservation.

• County Commissioner Vacancy. HB 6163 amends 
Act 261 of 1966 to clarify the procedure for 
filling a county commissioner vacancy.

• Private Developer Contracts. HB 6164, 6166 and 
6206 amend Act 207 of 1921, Act 183 of 1943 
and Act 184 of 1943 to allow authority for lo-
cal municipalities and counties to enter into a 
contract with a private developer.

• Local Government Salaries. HB 6190 creates a 
new Act to create option for members of  the 
legislative body of  cities, counties, townships 
and villages to decline compensation.

• School Board Residency. HB 6201 amends Act 
116 of 1954 to tighten residency requirements 
for members of  local school boards.

• Downtown Development. HB 6205 amends Act 
197 of 1975 to expand powers of  downtown 
development authority boards.

• Homestead Exemption. HB 6275 amends Act 
206 of 1893 to provide for notification require-
ment regarding claiming of  a homestead tax 
credit for sale of  certain property.

• Incumbent Mailings. HB 6327 amends Cam-
paign Finance Act to prohibit elected incum-

bents from using public funds to do mass communications with con-
stituents within a 45-day period before an election. 

• Land Use Court. HB 6336 amends Act 236 of 1961 and creates a land 
use court.

Bills Passed in the House of Representatives
• Construction Code Book. HB 6046 amends Section 4 of Act 230 of 

1972 and requires construction code book to be made available to 
public for at least 90 days before enforcement of  book.

• Land Division. HB 6295 amends Act 288 of 1967 and revises land 
division act to allow nonjudicial process for extinguishing certain 
platted easements. 

• Rights of Way. HB 6314 amends Section 13 of Act 368 of 1925 and 
provides for placement of  pipelines in highway rights of  way without 
local government approval.

• Renaissance Zones. SB 1453 amends Sections 8 and 9 of Act 376 of 
1996 to modify renaissance zone criteria.

• Police and Fire Special Assessment. HB 6338 amends Section 10 and 
11 of Act 33 of 1951 to increase the population limit for cities levying 
police and fire special assessments.

Has anyone run into an 
issue regarding how a public 
body goes about establishing 
a “code of  conduct” for its 
public meetings that contains 
standards for public behavior 
(i.e. no heckling, clapping, 
cheering, etc.) in addition to 
time restraints for addressing 
the board at a call to the public 
(i.e. three minutes to speak)? 
Assuming the “code of  con-
duct” passes constitutional 
muster, can it be approved by 

the board with a simple motion and adoption of  a resolution (seems appropriate), 
or does it necessitate the enactment of  an ordinance?

1. If  someone continues to not follow the rules and to disrupt the 
public meeting, what is wrong with calling the police and using 
750.150 MCL or your local equivalent for “disturbance of  lawful 
meetings”?

2. A public body may adopt a rule prohibiting a personal attack on 
an officer, employee, or board member only if  the personal attack 
is totally unrelated to the manner in which the officer, employee, 
or board member performs his or her duties. Attorney General 
Opinion No. 5332, p. 536, July 13, 1978. 

ListServ Question ListServ Question 
of the of the 

Quarter: Quarter: 
Code of Code of 

Conduct at Conduct at 
Public Public 

MeetingsMeetings
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added)

The Court cautioned that those with 
the power of  appointment must avoid 
even the appearance of  impropriety.

Based upon these cases, municipal 
attorneys have the following simple ad-
vice to those in charge: “Just stay away.” 
Governing bodies then were left in the 
dark as to the performance of  the mem-
bers they were appointing and obtained 
information secondhand, often from 
disgruntled applicants.

Fast forward to this year when the 
case of  Dep’t of  Transportation v Township 
of  Kotchville, 261 Mich App 399, 682 
NW2d 553 (2004), came before the 
Court. In that case, MDOT undertook 
a road widening project, which resulted 
in many properties no longer meet-
ing these setback requirements of  the 
township’s zoning ordinance. MDOT 
sought variances for the properties that 
would be affected by the project. The 
Township Supervisor appeared at the 
ZBA meeting, and expressed the con-
cerns of  the “township” in granting the 
variances – increasing the non-confor-
mities, and allowing buildings too close 
to the road. After these comments, the 
variances were denied.

As expected, MDOT argued the 
appearance of  the Supervisor before 

the ZBA amounted the imposition of  
duress as a matter of  law. In rejecting this 
argument, the Court stated:

Unlike the subject offi-
cials in Barkey and Abrahamson, 
Bayne [the township supervi-
sor] did not have a personal 
pecuniary interest in the out-
come of  the proceedings. We 
conclude that this distinction 
is crucial because of  the extent 
to which the analysis in Barkey 
and Abrahamson relied on the 
conflict between the official’s 
personal interest and his public 
commitment. Although plain-
tiff  contends that Barkey and 
Abrahamson applied despite this 
difference, we disagree. In nei-
ther course did this Court state 
that the same result occurs in 
the absence of  a conflict of  
interest. Id at 404. 

The Court found that “The town-
ship supervisor did not represent a per-
sonal interest but maintained his fidelity 
to the township citizens by commenting 
on the interest of  the township” and “He 
did not encourage the board members to 
serve an interest other than that which 
they were bound to serve.” Id at 405.

The above decisions are not in 
conflict. Obviously, one who appears 

before a body over which he or she has 
the power of  appointment to present 
a position motivated by personal or 
pecuniary interests has stepped over 
the line. On the other hand, it also ap-
pears that same person should be able 
to attend meetings containing members 
he or she has appointed to ascertain 
whether the body is conducting meet-
ings in a professional manner, whether 
the applicants are being treated fairly 
by appointed members, and whether 
the individual members are seriously 
performing the duties that come with 
the appointment. From a practical per-
spective, there is often a great deal of  
interest in applications for development 
in the community, and the members of  
the governing body can obtain a better 
understanding of  the project by listen-
ing to the information presented at the 
meetings. Certainly, mere attendance at 
a meeting should not run afoul of  due 
process concerns. However, a fine line 
exists between statements, which may 
be made by members of  the appoint-
ing body, which are representative of  
the township citizens versus personally 
motivated in some fashion. For this rea-
son, continued consultation with your 
municipal attorney is advised.

Chairperson’s Corner
Continued from page 2

so registered. Such person will be able 
to confirm the date and time that the fil-
ing was transmitted to each repository. 
DisclosureUSA also includes an op-
tional electronic tickler system to notify 
the person making filings of  upcoming 
filing deadlines. 

Post Office
Continued from page 3

Existing Undertakings  Issuers should 
be able to comply with existing con-
tinuing disclosure undertakings made 
pursuant to the Rule even though such 
undertakings do not specifically include 
language pertaining to the central post 
office. The process for making such 

filings would be similar to the process 
described above. However, it is rec-
ommended that issuers consult with 
their bond counsel before proceeding 
in this fashion.



Winter 2004, No. 4

9

MAMA Legal Resources on the Web:
Inexpensive Ways to Meet a Newly Emerging Research 

Standard of Competence 
Friday, January 28, 2005 − Michigan State University College of Law, East Lansing 

This is a hands-on course.  Each student will be provided a 
computer terminal work station.  In this survey workshop, 
students will learn to locate quality legal resources on the 
World Wide Web. The class will focus on: 

1. Michigan & Federal primary legal materials 
2. Reliable secondary legal sources (primarily MeL 

databases) Participants will learn: 
• how to search for and update legislation and 

legislative history materials 
• how to search for judicial and regulatory 

materials
• what gaps in legal coverage still exist on the 

free web 
• what inexpensive databases are available to help 

fill the graphs  
Workshop materials include: 

• a handout with practice exercises that include 
Federal as well as Michigan sources 

• a bookmark collection that can be installed on 
participants' home computers 

Agenda
Check-in  8:30 a.m., Begin  9:00 a.m.; Lunch;  
Adjourn  4:00 p.m. 

About the Speaker 
Speaker TBD 

Cost Per Person 
When registered one week before the program, Member cities 
and villages, $109; Other units of government, $145; Non-
members $190. Less than one week before the program add 
$35 to the fee. 

Location Information 
Michigan State University College of Law, East Lansing 
800-844-9352 
368 Law College Building 
Directions: Take I-127 South to Trowbridge Rd exit to 
Harrison Road and turn left. Take Harrison Rd. to Shaw Lane 
and turn right. Go east down Shaw Lane about 1 1/4 miles 
and MSU Law will be on your left. 

Education Credits Approved for this Program 
CEU .6 
EOA 6 

MAMA Legal Resources on the Web: Inexpensive Ways to Meet a Newly Emerging  
Research Standard of Competence 

Friday, January 28, 2005 – Michigan State University College of Law, East Lansing 

When registered one week before the program, Member cities and villages, $109; Other units of government, $145; Non-members 
$190. Less than one week before the program add $35 to the fee. 

Name of Municipality or Firm:  

Name:  Title:  

Billing Address:  City:   Zip:   

Daytime Phone:  Fax #:  Email:  

Payment Info:   Check Enclosed Check #   Credit card 

Master Card/Visa/Discover/American Express #:  

Signature for Credit Card Payment:  Expiration Date:  

Name on Card (Please print):  
To Register:
1. Fax form to 734-662-8083.  
2. If paying by check please mail this form along with a check payable to the Michigan Municipal League, to MML Education 

Services, P.O. Box 7409, Ann Arbor, MI 48107-7409. Credit card payments may be faxed or mailed to MML, P.O. Box 1487, 
Ann Arbor, MI 48106. 

05A-04 
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2004 Public Corporation Law Section 
Annual Winter Seminar

“The Lookout” - Ford Motor Company Conference and Events Center
Greenfield Village - Dearborn, Michigan

Friday, February 11, 2005

Agenda
 8:30 AM Registration and Continental Breakfast

9:00-9:45 AM Dealing with the Out of Control Licensee

  Speakers: Howard E. Goldberg, First Assistant Attorney General - Alcohol and Gambling Enforcement Division

   Michael J. Fraleigh, Assistant Attorney General - Insurance and Banking Division

   Linda Pytel McDowell, Assistant Attorney General - Attorney General Alcohol and Gambling Enforcement Division
 

9:45-9:55 AM Morning Break

 10:55-Noon Location, Location, Location - Controlling the Adult Business Use Through Ordinance

  Speakers: Michael E. Rosati, Johnson, Rosati, LaBarge, Asseltyne & Field, P.C.

   James E. Tamm, O’Connor, DeGrazia, Tamm & O’Connor, P.C.

   Eric D. Williams, City Attorney, City of  Big Rapids

 Noon Lunch in the Lookout

 1:30-2:15 PM Signs of the Times

  Speakers: Jon H. Kingsepp, Howard & Howard Attorneys, P.C.

2:15-2:30 PM  Afternoon Break

2:30-4:30 PM  Condemnation Battlegrounds After the Demise of Poletown

  Moderator: Gerald A. Fisher, Secrest, Wardle, Lynch, Hampton, Truex & Morley, P.C.

  Speakers: Clifford T. Flood, Miller, Canfi eld, Paddock & Stone, PLC

   Jerome P. Pesick, Steinhardt, Pesick & Cohen, P.C.

   Thomas R. Schultz, Secrest, Wardle, Lynch, Hampton, Truex & Morley, P.C.

   Boris K. Yakima, Monaghan, Lopret, McDonald, Yakima, Grenke & McCarthy, P.C.

 4:30 PM       Serious Networking at the Dearborn Inn          

Program Co-Chairpersons:

               James I. DeGrazia, O’Connor, DeGrazia, Tamm & O’Connor, P.C.

               Michael J. Watza, Kitch, Drutches, Wagner, DeNardis & Valitutti, P.C.

Charges:           Member: $100.00      Non-Members:    $125.00

             Checks made payable to the State Bar of Michigan should be sent to:
James DeGrazia
O’Connor, DeGrazia, Tamm & O’Connor, P.C.
4111 Andover Road - Suite 300 
East Bloomfi eld Hills, Michigan 48302
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Recent Public Law Decisions of Interest
By Ron Richards and Sarah Gabis, Foster Swift Collins & Smith, P.C.

Continued on next page 

Zoning Decision Achieved By Voters’ 
Referendum is Reasonable

Newman Equities v Charter Twp of  Merid-
ian, ___ Mich App ___; ___ NW2d ___ 

(Docket No. 248722, dec’d 10/21/04). 

The plaintiff, a real estate developer, 
donated a parcel of  land to the defendant 
township to allow the construction of  a 
road to relieve traffic problems in the 
area. The Township then re-zoned that 
parcel (through which the road was con-
structed) and an adjoining parcel, from 
residential to commercial. Later, voters 
of  the township through a referendum 
vote reversed the township’s re-zoning, 
resulting in the parcels reverting to their 
previous residential use. The plaintiff  
challenged that referendum result in 
circuit court, which reversed the voters’ 
decision and ruled that it was unreason-
able, arbitrary, and capricious. 

The Court of  Appeals, through 
a split decision, reversed the circuit 
court. It reasoned that the same prin-
ciples of  constitutional law applicable 
to zoning decisions made by municipal 
officials also applies to decisions made 
by voter referendum; that is, zoning 
decisions made by referendum are pre-
sumed valid, and the challenger bears 
the burden to show the decision is 
unreasonable and arbitrary. The Court 
rejected the notion that deference to a 
zoning decision is not proper in the 
instant context, since the right of  the 
people of  a community to decide deci-
sions relating to the township’s growth 
is vested in the process of  referenda on 
zoning decisions. Determining that the 
challenger failed to show that the refer-
endum decision was unreasonable or ar-
bitrary, the Court upheld that decision, 
and concluded that the circuit court’s 
decision below must be reversed. 

Judge Fitzgerald dissented, opining 
that the voters’ decision was unreason-
able, arbitrary, and capricious.

Restrictive Covenants May Not Be 
Amended to Effect a Single Parcel

Maata v Dead River Campers, Inc., ___ Mich 
App ___; ___ NW2d ___ 

(Docket No. 248848, dec=d 9/21/04).

The defendant, a closed corpora-
tion association, purchased over 3,000 
acres of  land near Dead River Basin, a 
water-storage reservoir. The defendant 
then subdivided and sold several lots 
and the corresponding share in the 
association, most of  which were main-
tained as camps or cabins. The plaintiff  
purchased several of  those lots, all of  
which were next to Lot 4, which his-
torically was used as a public access 
site. The plaintiff  sought a permanent 
injunction against public access to Lot 
4, claiming it violated the subdivision’s 
restrictive covenants requiring that the 
lots be used only for residential or inci-
dental recreational uses and barring of-
fensive or nuisance actions. During the 
litigation, the defendant passed a resolu-
tion to exempt Lot 4 from the restric-
tive covenant under authority allowing 
amendments to the covenants to be 
made by supermajority vote. The trial 
court then ruled that the defendant’s 
resolution exempted Lot 4 from the 
restrictive covenants.

The Court of  Appeals reversed, 
and held that the trial court erred in 
ruling that the defendant could by su-
permajority vote revoke the restrictive 
covenant as to a single particular lot. 
The Court agreed with the plaintiff  that 
non-uniform covenant amendments re-
quire unanimous consent of  all affected 

property owners. Also, public policy 
supports this, since people are will-
ing to bond themselves to a restrictive 
covenant’s burden because the resulting 
benefit is assured; each property owner 
relies on all owners being bound equally. 
Permitting non-uniform amendments 
destroys this aspect of  the covenants 
and undermines the entire system of  
private regulation of  real property. Ac-
cordingly, the circuit court erred in rul-
ing that the amendment was valid. 

No Violation of FOIA to Refuse to 
Disclose Identity of Assignees of 

Lottery Winners 

Stone Street Capital, Inc v Michigan Bureau 
of  State Lottery, ___ Mich App ___; ___ 

NW2d ___ 
(Docket No. 248822, dec’d 9/30/04)

The plaintiff  buys at discount rates 
lottery prize payments from assignees 
of  lottery prize winners. To iden-
tify individuals who are assignees, the 
plaintiff  requested from the defendant 
lottery bureau under the Freedom of  
Information Act (“FOIA”) documents 
likely to reveal personal information of  
lottery prize assignees. In particular, the 
plaintiff  sought the name, address, and 
other personal information of  people 
who by assignment or judgment have 
received lottery winnings over $10,000. 
The bureau sent the requested docu-
ments, but redacted all personal infor-
mation regarding prize winners and 
their assignees, citing MCL 432.25(9) 
and MCL 15.243(1)(d), as well as 
MCL 15.243(1)(a). The plaintiff  sued, 
requesting disclosure of  the redacted 
portions regarding lottery prize assign-
ees. The trial court granted the bureau’s 
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summary disposition motion, and dis-
missed the complaint. 

The Court of  Appeals affirmed, 
and held that the bureau’s actions were 
consistent with the FOIA. The Court 
first rejected the bureau’s claim that, 
read together, MCL 432.25(9) and MCL 
15.243(1)(d) permit the bureau to ex-
empt the information regarding assign-
ees; those statutes do not provide an 
exemption for assignees’ information. 
Yet the Court agreed with the bureau 
that MCL 15.243(1)(a) allows the ex-
emption, since the disclosure would be 
of  personal information that would be a 
clearly unwarranted invasion of  privacy. 
Relying on Mager v Dep’t of  State Police, 
461 Mich 134, 137-143; 595 NW2d 142 
(1999), the Court ruled that the infor-
mation sought was personal as reveal-
ing intimate details of  one’s private life. 
Also, the disclosure would be clearly 
unwarranted because the request is un-
related to the purpose of  the FOIA – to 
review the government’s workings and 
determine how well the government 
is fulfilling its statutory functions. For 
those reasons, the Court concluded that 
the bureau did not violate the FOIA. 

Township Fire Chief Not Immune 
Under MCL 691.1407(5) As Highest 

Executive Offi cial of a 
Level of Government

Grahovac v Munising Twp, ___ Mich App 
___; ___ NW2d ___ 

(Docket No. 248352, dec’d 9/21/04)

The plaintiff ’s decedent, a vol-
unteer county emergency medical 
technician, was fatally wounded while 
responding to an accident when the 
defendant township’s fire truck struck 
him due to failing brakes on the fire 
truck. The plaintiff, as personal repre-
sentative, sued the defendant township, 
driver of  the fire truck, and the chief  
of  the township fire department (An-
derson). As to Anderson, the plaintiff  
alleged that he was grossly negligent in 
failing to ensure that the brakes worked 
properly. Anderson moved for summa-
ry disposition, arguing that as township 

fire chief, he was the highest executive 
of  a level of  government and therefore 
immune under MCL 691.1407(5). The 
trial court denied that motion.

The Court of  Appeals affirmed, 
through a split decision, and held that 
the township fire chief  was not shel-
tered by governmental immunity since 
he is not the highest appointed official 
of  a “level of  government” under MCL 
691.1407(5). The Court noted that it 
had concluded in Stewart v White Lake 
Twp, unpublished opinion of  the Court 
of  Appeals (Docket No. 202660, issued 
6/9/98), that the fire chief  there was 
entitled to absolute immunity; however, 
the Court declined to follow Stewart as 
it was unpublished and of  no preceden-
tial value. MCR 7.215(C)(1). It then ex-
plained that, under MCL 691.1407(5), 
the proper test is not whether one is 
the highest executive of  a department, 
but whether the highest executive of  a 
“level of  government.” The Court then 
ruled that the township fire department 
is not a “level of  government” since the 
fire department has no legislative pow-
ers and shares no attributes of  other 
political subdivisions. Rather, the town-
ship fire department is at the complete 
control of  the township board, and can 
neither exist nor act without the board’s 
authorization. Accordingly, the Court 
concluded that the trial court properly 
denied the fire chief ’s summary disposi-
tion motion.

Judge Griffin dissented, and would 
have held that Anderson is entitled to 
immunity under MCL 691.1407(5).

Mere Negligent Failure to Abate a 
Nuisance Is Not a Taking

Hinojosa v Dep’t of  Natural Resources, ___ 
Mich App ___; ___ NW2d ___ 

(Docket No. 248185, dec’d 9/9/04)

The defendant state acquired an 
abandoned house through tax delin-
quency proceedings. Later, a fire spread 
from the abandoned house, causing 
damage to neighboring property owners. 
The plaintiffs, one of  the neighbors who 
suffered damage from the fire, sued the 
state and alleged that the state’s failure to 
compensate them for the damage consti-
tuted an unlawful taking of  its property. 
The trial court granted the state’s sum-
mary disposition motion.

The Court of  Appeals affirmed, 
and held that the trial court properly 
dismissed the plaintiff ’s taking claim. 
The Court reasoned that the plaintiff  
failed to state a cause of  action for 
taking, because the complaint did not 
allege any affirmative actions by the 
state toward the plaintiff ’s property; at 
most, the complaint alleged a negligent 
failure to abate a nuisance which is a tort 
barred by governmental immunity. The 
Court added that alleged misfeasance 
does not constitute affirmative actions 
directly aimed at property, which are 
needed to state a cause of  action for 
taking. For those reasons, the Court up-
held the trial court’s grant of  summary 
disposition in the state’s favor. 


