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As any reader of this publication is aware, the elements
of interstate commerce and municipal authority are often at
odds. Although neither industry nor municipalities could sur-
vive without one another, both industry and municipalities of-
ten challenge the limits of one’s existence. The necessary
interrelationship between industry and municipalities is obvi-
ous: industry require and utilize services such as water,
sewer, and police while municipalities, in order to survive,
need jobs and tax revenue from the businesses that exist
within their boundaries. As many understand, the relationship
between municipalities and industry becomes strained when
industry attempts to avoid safety or economic regulations im-
posed by a municipality or when a municipality attempts to
exact from the industry within its boundaries what is per-
ceived to be too high a tax or too strict a regulation.

Perhaps one of the most divisive issues between industry
and municipalities in Michigan, and elsewhere, is the munici-
pal regulation of the trucking industry. Notwithstanding that
Michigan has some of the most permissive trucking regula-
tions, the trucking industry has repeatedly petitioned the fed-
eral and state legislatures and courts for a substantially re-
duced municipal regulatory role. With its substantial lobbies
and resources, the trucking industry meets with limited suc-
cess with the legislatures of the various states as well as with
the federal government.

The most recent attack on the authority and power of
municipalities to regulate the trucking industry was filed in the
Federal Court for the Eastern District of Michigan. Titled
Bull Transport, et al. v. Wayne County, et al., four repre-
sentative trucking companies sought a court order to restrain
the state-wide municipal enforcement of trucking regulations
as well as compensation for funds collected for all tickets
issued since 1995. Although a seemingly meritless proposi-
tion, the plaintiffs’ case was based on a reasonable interpre-
tation of a federal statute as construed by the Sixth Circuit
Court of Appeals.
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By way of explanation, the Bull Transport case was
grounded on the interpretation of the Federal Aviation Adminis-
tration Authorization Act (the “FAAA Act”).

3
 The language of

the Act, the trucking companies argued, explicitly preempted
the ability of a political subdivision of a state (i.e. a municipality)
to “enact or enforce a law, regulation, or other provision having
the force and effect of law related to a price, route, or service
of any motor carrier . . . with respect to the transportation of
property.” Borrowing from predecessor legislation that de-
regulated price control of air transportation, Congress pre-
empted all state and local laws relating to “a price, route, or
service” of any motor carrier and of any motor carrier affili-
ated with a direct air carrier. The point of this preemption was
twofold: first, to put motor carrier companies that did not
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I am honored to serve as chair of the Section for this
coming year and to share the leadership privilege with
Clyde Robinson, our new vice chair, and Carol Rosati,
Secretary/Treasurer. The year is in full swing, with plan-
ning sessions underway for events and other member
benefits.

The winter seminar is scheduled for February 7,
2002, at the Ritz-Carlton in Dearborn. Co-chairs of that
event are Carol Rosati, Debra Walling and Michael
Watza. Four seasoned practitioners in municipal labor
law will highlight the program. Many thanks to the joint
planning session of the council and our “younger” mem-
bers recently hosted by Jerry Fisher at his office. Bring
your employee resource person or a colleague to share
this specialized interactive experience. The METRO Act
Implementation, Open Meetings Act, Freedom of Infor-
mation Act and Tax Forfeiture updates by the State’s se-
nior presenters in these recurrent problem areas will give
us the fresh insights we need to keep our public charges
compliant. Please plan now to attend. The Ritz is among
the most comfortable venues in the State. Our thanks to
Debra Walling for facility arrangements.

There is a certain freshness in the relationship be-
tween the State Bar administration and Sections, which
is due to the new sense of commitment fostered by the
Bar leadership. Our council was pleased to have John M.
Berry, the Bar’s Executive Director at our November
meeting to highlight the current programs and benefits
available to the Sections. Lynn Chard and Mary Hiniker
of ICLE attended that same council meeting and shared
program services that ICLE is providing to the Sections
in the area of publications and seminar development.

We welcome our new PCLS Commissioner Liaison,
Lambro Niforos, Assistant Corporate Counsel, Wayne
County. Her interest and involvement with us, given her
many years of public service, is of significant value as
she relates our policy concerns to the State Bar Board of
Commissioners. Please feel free to express your thoughts
to council members on issues you may wish to communi-
cate with the Bar relating to our areas of practice.

A number of our council and Section members at-
tended the ABA State and Local Governments Section
seminar and Section meetings in Detroit in October.
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qualify as “air carriers” (i.e. UPS) under the earlier Airline
Deregulation Act on a level playing field with those that did
qualify as air carriers (i.e. Federal Express); and second, to
extend that same treatment to smaller intrastate motor carriers
by freeing them from local price controls and barriers to entry.

4

Consistent with its longstanding tradition of allowing state and
local governments to regulate both interstate and intrastate
motor vehicle safety, however, Congress excepted from pre-
emption the “safety regulatory authority of a State.”

5

Notwithstanding the extensive legislative history behind
the FAAA Act, the Sixth Circuit found that when Congress
excluded the “safety regulatory authority of a State,” its exclu-
sion of any reference to municipal authority meant that munici-
pal authority and power to regulate interstate or intrastate
trucking was eliminated.

6
 Shortly after the Bull Transport

case was filed, the Supreme Court granted certiorari in the
Sixth Circuit case of City of Columbus v. Ours Garage and
Wrecker Service.

7
 Decided in June of 2002, the Court’s deci-

sion in Ours Garage eviscerated the Bull Transport case.
Under a nearly identical set of facts as the Petrey decision,

Ours Garage was the definitive review of the Sixth Circuit’s,
and other Circuits’, interpretation of the preemption provisions
of the FAAA Act. In the decision, the Supreme Court held that
there was no bar in the FAAA Act restricting a state’s ability to
delegate regulatory authority to a municipality, and therefore
municipalities were able to regulate trucking:

Congress’ clear purpose in § 14501(c)(2)(A) is to
ensure that its preemption of States’ economic au-
thority over motor carriers of property “not restrict”
the preexisting and traditional state police power
over safety. . . . Absent a basis more reliable than
statutory language insufficient to demonstrate a clear
and manifest purpose to the contrary, federal courts
should resist attribution to Congress of a design to
disturb a State’s decision on the division of authority
between the State’s central and local units over
safety on municipal streets and roads.
In short, the Supreme Court found the preexisting delega-

tion of state and local authority superior to the argued Congres-
sional decision to remove the regulatory powers of a municipal-
ity. Nevertheless, with the clear mandate of the Supreme
Court, the plaintiffs in the Bull Transport case eventually vol-
untarily withdrew their complaint.

Had the plaintiffs in the Bull Transport litigation pre-
vailed, however, grave threats to the safety of Michigan
roads would have arisen. Local enforcement of local motor
vehicle ordinances and regulations are indispensable to effec-

tive protection of the public health and safety. If municipali-
ties had been forced to write tickets under analogous state
regulatory schemes, county prosecutors – those vested with
the authority and responsibility of prosecuting felonies –
would have been responsible for the prosecution of these civil
infractions because the state, and not the municipality, would
have been the plaintiff. In the current system, however,
county resources are insufficient to effectively prosecute all
of the tickets written by local officers for violation of local
ordinances. Without enforcement, the deterrent effect of the
laws would have been diminished. Even if a deal could have
been struck between counties and municipalities wherein
prosecutorial responsibility is shared, such arrangements take
substantial amounts of time to implement and would never-
theless leave the regulatory system burdened for unaccept-
able amounts of time.

Not only would prosecutorial resources have been
stretched, but the sheer fiscal ability of municipalities to par-
ticipate in the regulation of trucking would have been dimin-
ished. Currently, when a municipality writes a ticket under its
own laws, it still only receives 70% of the proceeds gained
from that ticket.

8
 The remainder of these funds go to support

the very units enforcing the trucking regulations. When a
ticket is issued under state law, however, all the funds go di-
rectly into the state’s coffers. Had the Ours Garage decision
been different, the first line of regulation of the trucking in-
dustry – the municipalities – would have been substantially
diminished. Already cash-strapped municipalities would not
have had the resources to fund and maintain trucking safety
regulation divisions of their police departments.

Absent local regulation of the trucking industry, the safety
and preservation of Michigan’s roads would have been at risk.
Without a regulatory incentive to maintain their vehicles, truck-
ing companies may compromise on valuable safety-driven im-
provements and repairs such as brake and tire replacement.
Proper maintenance failing, trucks can and do cause serious
injury. Studies also demonstrate that overweight trucks are
more likely to be involved in fatal accidents.

9
 Of course, none

of this is meant to ignore the substantial damage done to road
surfaces by overweight trucks – resulting in high costs of repair
and creating uneven and unsafe driving conditions.

The preceding safety concerns are recited not simply for
the import of the victories for municipalities in the Bull Trans-
port and Ours Garage cases, but are important to remember
because it is unlikely that the trucking industry will simply ac-
cept its fate. But for a small grammatical change in the FAAA
Act, the dispute over municipal regulatory authority never

Municipal Regulation of the
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The Freedom of Information Act (FOIA) is one of the
Sunshine Laws, which were enacted in 1976 in the post -
Watergate era. According to the current version of MCL
15.231(2), “It is the public policy of this state that all per-
sons, except those persons incarcerated in state or local
correctional facilities, are entitled to full and complete in-
formation regarding the affairs of government and the of-
ficial acts of those who represent them as public officials
and public employees, consistent with this act. The people
shall be informed so that they may fully participate in the
democratic process.”

In the years immediately after the passage of the Sun-
shine Laws, the Courts erred on the side of disclosure of all
information possessed by a public body, and ignored the pur-

Addressing the Ever Expanding Uses of
the Freedom of Information Act

would have arisen. Failing in the courts, challenges to
municipal authority are likely to occur at the legisla-
tive level through attempts to strip municipalities of
their essential safety roles. A concerted vigilance is
required on the part of all municipalities to ensure
that such attempts fall flat. Monitoring and providing
strategic input regarding both state and federal legis-
lation, not only in Michigan but elsewhere, is an im-
portant task for any municipality in order to preserve
the important role our towns, villages, cities and
counties play in preserving everyone’s safety.

About the Authors
Gustaf R. Andreasen and H. William Burdett, Jr.

are attorneys with the law firm Butzel Long located in
Detroit, Michigan.

Endnotes
1 Petrey v. City of Toledo, 246 F.3d 548 (6th Cir. 2001).
2 49 U.S.C. § 14501(c)(1).
3 H.R. Conf. Rep. No. 103-677 (1994), reprinted in 1994

U.S.C.C.A.N. 1715.
4 49 U.S.C. § 14501(c)(2)(A).
5 Petrey, 246 F.3d at 561.
6 ___ U.S. ___ (2002).
7 MCL § 257.955.
8 P.J. Nyden, “Overweight Trucks Have DOT Official Wor-

ried Lawmakers Must Put Teeth in Law He Says,” SUNDAY

GAZETTE MAIL, Sept. 9, 2001.
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Thank you Mary Massaron Ross for your efforts in bringing this
quality presentation to Detroit.

We return to the Grand Hotel at Mackinac Island, June 27–
29, 2003, for the Fifth Annual Joint Summer Seminar with the
Michigan Association of Municipal Attorneys (MAMAs). A joint
planning approach is bringing resources of both organizations to
create “can’t live without” instructional sessions and memorable
social events, with emphasis on participation for all family mem-
bers. As mentioned we now have a youthful contingent of plan-
ners who are bound to mix the lively with the sedate in this an-
nual highlight. At least it sounds that way. More to follow.

One of our unsung heroes is Greg Stremers who has had
responsibility as editor of the Public Corporation Law
Quarterly since 1999.Coordinating the roundup of articles
meaningful to our membership and other newsworthy items
can fill a major portion of an attorney’s “free time.” Your
dedication has been most appreciated Greg. With the current
issue, our new editor, Daniel Dalton, of Tomkiw Dalton P.L.C.,
has undertaken the task. His experience in public corporation
law is considerable and will be beneficial to the broad commu-
nity of interest of our membership. Greg will continue to be
involved with the Quarterly as council liaison.

We are off to a great year: competence and camaraderie
count.

Dan Matson

Chairperson’s Corner
Continued from page 2

pose of the FOIA- the allowance of full participation in the
democratic process. The definitions of public records were
broad. The exceptions to the FOIA were narrow. Requests
initially were sufficient if orally made. (Written requests must
now be made, pursuant to a 1996 statutory amendment.)1

However, as with most other laws, abuses or unintended
consequences caused a change in the focus of the law. As a
result, there appears to be a pendulum shift to the opposite
direction, as evidenced by recent developments in Michigan
law. This is good news to governmental entities that have
consistently fielded objections about unexpected and un-
wanted disclosure of information that is provided in the nor-
mal course of business.

By Lori Griggs Blum
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A. Incarcerated Persons Inspired A Statutory Change
The original version of the FOIA allowed every person

access to public records. This allowed incarcerated persons,
with loads of free time, the ability to make numerous FOIA
requests. In 1994, the Michigan Legislature expressly ad-
dressed this abuse of the FOIA when they amended the statute
to explicitly exclude persons who were incarcerated in state or
local correctional facilities. According to Proctor v. White
Lake Township Police Department, a recent case that chal-
lenged the constitutionality of the exclusion, “The incarcerated
prisoner exclusions from coverage under the FOIA clearly in-
tended to put a halt to the mischief and abuse of public re-
sources caused by Michigan’s prisoner population through ex-
cessive and largely frivolous FOIA requests.” 2 Although chal-
lenged on equal protection and due process grounds, Proctor
confirms that incarcerated persons forfeit their right to obtain
documentation under the provisions of the FOIA.
B. The Use of FOIA in Criminal Discovery

Although incarcerated persons are no longer able to obtain
free information pursuant to FOIA, criminal defendants and/or
their legal counsel regularly utilize FOIA as a means of obtaining
criminal discovery. Under the current FOIA provisions, police
reports are public records. As such, the FOIA provides a
mechanism for circumventing the prosecutor in obtaining crimi-
nal discovery. There is a specific FOIA exemption for “records
or information relating to a civil action in which the requesting
party and the public body are parties,” 3 but there is not yet a
corresponding provision that limits discovery in the criminal case
only. This often leads to duplication of the processing of police
reports and exhibits for the criminal case, which results in un-
necessary labor and expense to the public bodies.

There is no statutory provision to impose liability on any
public official who releases information that may be exempt
under the FOIA4 , and therefore many public bodies release
police reports without any exemptions. However, public
bodies should be aware of the potential for liability grounded
upon statute or common law, which includes, but is not lim-
ited to, an invasion of privacy tort claim.5 Based on the re-
cent expansion of the privacy exemption under FOIA, as
explained below, public bodies are advised to redact per-
sonal information from police reports before release. Per-
sonal information could include the addresses of witnesses
or other information that would be essential to a defense of
the case. Although initially this redaction results in additional
labor and expense to the public body, it minimizes liability for
an invasion of privacy claim. In addition, a consistent prac-
tice of redacting personal information, accompanied by the
education of criminal defense attorneys about the need to
complete the redaction, will eventually lead to a decrease in
the use of the FOIA for criminal discovery purposes. The

final result is desirable to counter another problem in obtain-
ing police reports directly from the law enforcement
agency, which could potentially deprive prosecutors of the
opportunity to obtain and/or authenticate information prior
to its introduction at the criminal trial.
C. Privacy v. Disclosure

Under MCL 15.243 (1) (a), “a public body may exempt
from disclosure … (a) Information of a personal nature if
public disclosure of the information would constitute a clearly
unwarranted invasion of an individual’s privacy.” This is one
of the most utilized provisions under the FOIA, and one
where the courts have been divided. In order to exempt infor-
mation under this privacy exemption, the public body must
first establish that the requested document was “of a personal
nature.” 6 If the information is of a personal nature, then the
public body must also establish that the release of the infor-
mation constitutes a clearly unwarranted invasion of an
individual’s privacy.7 The courts must apply the principles of
privacy developed under common law and the constitution.8

Information is of a personal nature when it reveals “intimate
or embarrassing details of individual’s private life, and this
standard is evaluated in terms of customs, mores, or ordinary
views of the community.” 9 

The courts have not been unanimous in their interpreta-
tion of the privacy exemption to the FOIA.10 In one of the
earliest cases, the Michigan Court of Appeals held that the
names and salaries of public university employees did not
meet the privacy exception.11 Similarly, a majority of the
Michigan Supreme Court held in three separate cases that
employee lists containing names and home addresses are not
shielded from disclosure under the privacy exemption to the
FOIA.12 However, it appears that the Michigan Supreme
Court has taken a turn in a different direction with the holding
in a 1999 case, Mager v. Department of State Police.13 Un-
like the earlier FOIA cases, all seven justices concurred in the
result Mager. In Mager, the Michigan Supreme Court found
that the disclosure of the names and addresses of persons
who owned registered guns constituted an unwarranted inva-
sion of privacy, especially since the submission of the names
and addresses was in compliance with a statutory require-
ment for registration of handguns. 14 In a case very similar to
Mager, the Michigan Court of Appeals prohibited disclosure
of records identifying concealed weapons permits issued to
state legislators and other public officials.15 As in Mager, the
requested information was supplied in the context of confor-
mity with a state statute. Detroit Free Press v. Dept. of State
Police discussed a state statute that required all applicants
for a concealed weapons permit to demonstrate a particular-
ized need for personal protection before a permit could be
issued. 16 The Free Press was seeking this specific rationale
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for each legislator with a permit. Although the Free Press
argued that “people have a right to know whether public offi-
cials are treated more favorably than other by gun boards,”
the Court determined that “(i)nformation regarding concealed
weapons permits would do nothing to illuminate the public’s
understanding of the “operations or activities” or “affairs” of
government in which the legislators are involved.”

Qualification for the privacy exemption must necessarily
evaluate whether the true purpose of the FOIA is served.
This purpose, to provide “full and complete information re-
garding the affairs of government and the official acts of
those who represent them as public officials and public em-
ployees, ”17 must be satisfied before disclosure will be re-
quired. This core purpose is satisfied when disclosure is re-
quested to ferret out potential corruption or criminal conduct by
public officials or employees. For example, the Court permitted
disclosure of autopsy and toxicology test results for a deceased
member of the judiciary, due to the presence of drug parapher-
nalia at the scene. 18 Similarly, in Detroit Free Press, Inc. v.
City of Warren, 19 two judges ordered the City of Warren to
disclose of the names of city officials and employees who had
been called before a federal grand jury or had met with agents
of the FBI. According to the Court opinion, the legitimate public
concern was the potential existence in corruption in city gov-
ernment. It is at least arguable that the requested information in
these cases provides details about the fitness of a public em-
ployee or elected official for their position.

This scrutiny is not just limited to the political arena, but
expands to all public employees. On this basis, personnel
records including complaints, discipline records, and evalua-
tions of public school teachers and principals were disclosed
pursuant to the FOIA. 20 Other cases have held that ensuring
the integrity of the selection process for public positions jus-
tifies disclosure of employment applications for public posi-
tions. In Booth Newspapers, Inc. v. University of Michi-
gan Board of Regents,21 the Michigan Supreme Court re-
quired the University of Michigan to disclose the travel
records of their regents who served on the Presidential Se-
lection Committee. These travel records would likely lead to
the identity of 12 potential candidates for the presidency at
the University of Michigan. In a 4-3 vote, the Court held
that the University of Michigan violated the FOIA by re-
dacting the travel destinations from the travel expense re-
ports of the regents.22 In a similar case, Herald Company v.
City of Bay City,23 the Court of Appeals determined that the
identity and background information for the seven finalists
for the fire chief position were not confidential, and there-
fore should have been disclosed. 24 In both of these cases,
the disclosure was limited to information about the finalists
only, and was not extended to require release of the initial
list of prospective candidates.25

D. Commercial Utilization of Governmental Information
Unlike the cases that focus on the qualifications and fit-

ness of public officials or employees, there are increasing re-
quests for information about private citizens that is supplied to
the public body for regulatory purposes. Generally, these re-
quests are of a commercial nature. For example, a pet sup-
plies store may request a municipality to provide any and all
information concerning all dog license applicants. The infor-
mation is supplied pursuant to the required licensing proce-
dure, and the applicants are unaware that their compliance
with regulatory laws may lead to the disclosure of their
names, home addresses, and phone numbers. When the pet
supplies company reveals that they obtained the information
from the municipality, the applicants do not receive solace
from the fact that the FOIA permits disclosure. Similarly, they
are not concerned that there is a prohibition from asking the
potential use for the requested information. Until there is an
amendment expressly exempting information that is used ex-
clusively for commercial purposes, public bodies may be able
to rely on the following cases in support of exempting this
information from disclosure.

According to Clerical-Technical Union of Michigan
State University, the Court was concerned that the disclo-
sure of the addresses of all donors to a public university
“would leave these philanthropists vulnerable to unwanted
solicitors…we find it would be an unreasonable invasion of
privacy for them to be released. This is especially true be-
cause the donors had no notion that their act of generosity
would expose them to public scrutiny.” 26 In an equally divided
Michigan Supreme Court decision, a computer tape contain-
ing names and addresses of university students was exempt
from disclosure.27 Similarly, the Court upheld the exemption
of the “unclaimed property holder reports maintained by the
Michigan Department of Treasury.” 28 These reports con-
tained the name, Social Security number, and last known ad-
dress of persons who had unclaimed property.29 In Baker v.
City of Westland, the Michigan Court of Appeals upheld the
denial of the “names, addresses, injury codes, and accident
dates of all injured, potentially injured, or deceased accident
victims who were involved in automobile accidents during a
specified six- month period and who were not at fault for the
accident that caused their injury, potential injury, or death. 30

This information clearly qualified as information that would
have provided a potential client base for the requesting law
firm. The Court relied on Mullin v. Detroit Police Depart-
ment,31 which stated that “the very fact of having been in-
volved in an automobile accident is an embarrassing fact
those disclosure constitutes a clearly unwarranted invasion of
privacy.” Although privacy was used as the reason for this
particular exemption, the Court also considered the commer-
cial nature of the request, and the fact that the request was
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“unrelated to any inquiry regarding the workings of the gov-
ernment. Indeed, plaintiff concedes in its appellate brief that it
sought the information in order to communicate with people
who might need legal services.” Commercial FOIA requests
have been held as less important than privacy concerns, and
may therefore provide a rationale for denial of the request. 32

E. Conclusion
Public bodies are required to comply with the FOIA, but

they are permitted to analyze how the requested information
satisfies the core purpose of the FOIA. If the requested in-
formation does not contribute significantly to the public un-
derstanding of the operations or activities of government,
then disclosure is not necessarily required. Public bodies have
a duty to familiarize themselves with the recent cases, to
avoid potential liabilities that stem from disclosure of informa-
tion that would otherwise qualify for an exemption.
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NW2d 696, appeal granted 461 Mich. 906, 603 NW2d 782, af-
firmed in part, reversed in part, 463 Mich. 111, 614 NW2d 873
(2000)

24 Booth Newspapers, Inc. v. University of Michigan Board of Re-
gents, 444 Mich. 211, 507 NW2d 422 (1993); Herald Company v.
City of Bay City, 228 Mich. App. 268, 577 NW2d 696, appeal
granted 461 Mich. 906, 603 NW2d 782, affirmed in part, reversed
in part 463 Mich. 111, 614 NW2d 873 (2000)

25 In Booth, 250 persons were on the initial list of prospective candi-
dates, but information was disclosed only for the 12 persons who
had a meeting with the regents. In Herald Company, information
was required only on the seven finalists, and not the 34 prospective
candidates for the position.

26 Id, p.303
27 Kestenbaum v. Michigan State University, 97 Mich. App. 5, 294

NW2d 228, affirmed 414 Mich. 510, 327 NW2d 783 (1980). This
case was decided before Justice Blair Moody, Jr. (deceased) was
replaced, and resulted in a 3-3 vote.

28 Kocher v. Department of Treasury, 241 Mich. App. 378, 615
NW2d 767 (2000)

29 Id, at 379
30 Baker v. City of Westland, 245 Mich. App. 90, 627 NW2d 27

(2001)
31 Mullin v. Detroit Police Department, 133 Mich. App. 46, 348

NW2d 708 (1984)
32 Kestenbaum v. Michigan State University, 97 Mich App 5, 294

NW2d 228 (1980). “the release of these names and addresses and
the other information contained in the student directory does not
assist the general public in such a way as to permit them to fully
participate in the affairs of government. The only reason plaintiff
desired the information in the form requested was to develop a
mailing list so that plaintiff could engage in a commercial enter-
prise of mailing notices for and on behalf of other parties who pay
for the service. We do not believe that this purpose outweighs the
invasion of the student’s privacy which would result…”
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A regular feature submitted by Richard J. Figura
Simen, Figura & Parker, P.L.C., Flint, Michigan

I’ll bet you didn’t know (or maybe you forgot)

How many of you are aware or have forgotten that rules
of statutory construction for Michigan statutes are set forth
in – where else? – our statutes.  Section 3 of RS 1846, Ch. 1
[MCL 8.3] provides: “In the construction of the statutes of
this state, the rules stated in sections 3a to 3w shall be
observed, unless such construction would be inconsistent
with the manifest intent of the legislature.”  Additional
rules are provided by MCL 8.4 through 8.8.

MCL 8.3 through 8.8 provide some of the rules you’ve
always heard or wondered about but weren’t sure of their
source.  But now, when arguing a point of statutory construc-
tion, there’s no need to search for a case to support your
argument.  The sources are all in the statute.

What is the rule, for example, for computing a period of
days?  We all know how to do it, but now we know that the
authority for the method is in MCL 8.6 which provides, as to
statutes and administrative rules: “In computing a period of
days, the first day is excluded and the last day is in-
cluded. If the last day of any period or a fixed or final
day is a Saturday, Sunday or legal holiday, the period or
day is extended to include the next day which is not a
Saturday, Sunday or legal holiday.”

Or how about the following.  “Every word importing
the singular number only may extend to and embrace the
plural number, and every word importing the plural num-
ber may be applied and limited to the singular number.
Every word importing the masculine gender only may ex-
tend and be applied to females as well as males.”  You
always knew that , but now you know that the authority for
that rule is MCL 8.3b.

“Rules of Statutory Construction”

Of special interest to public corporation attorneys is MCL
8.3d which provides as follows: “All words purporting to
give a joint authority to 3 or more public officers or other
persons shall be construed as giving such authority to a
majority of such officers or other persons, unless it shall
be otherwise expressly declared in the law giving the au-
thority.”

The cited sections also provide rules of statutory con-
struction for such terms as grantor, grantee, inhabitant, real
property, month, year, oath, person, preceding, following,
writing, and many more.  As to “year,” lest you forget the
religious beliefs of our forefathers, MCL 8.3j provides: “the
word ‘year’ alone shall be equivalent to the words ‘year
of our Lord’.”

You’ve also wondered I’m sure about what happens to a
statute which is repealed if the statute repealing it is itself
later repealed.  Wonder no more.  MCL 8.4 provides:
“Whenever a statute, or any part thereof, shall be re-
pealed by a subsequent statute, such statute, or any part
thereof, so repealed, shall not be revived by the repeal of
such subsequent repealing statute.”

My personal favorite, however, is MCL 8.3g which pro-
vides: “The words “insane person” shall be construed to
include an idiot, a non compos, a lunatic and an otherwise
distracted person.”   Our ancestors were obviously not con-
cerned with political correctness when they used the terms
“idiot” or “lunatic.”  At the same time, if simply being “oth-
erwise distracted” is a test, we’ve all been insane at one time
or another.  The legislature, in its wisdom, has so determined.

Don’t forget to vist
our website at

www.michbar.org!
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PRE-REGISTRATION BY JANUARY 29, 2003 REQUESTED

Please reserve a seat for me at the 2003 Winter Seminar
on February 7, 2002 at the Ritz-Carlton

Checks payable to: State Bar of Michigan, Public Corporation Section

PUBLIC CORPORATION LAW SECTION
2003 WINTER SEMINAR
Friday, February 7, 2003

Dearborn Ritz-Carlton

Morning Session

 9:00-10:15 a.m. Implementation of the METRO
Act: Is it going to work?

Speaker: Robert Tuttle, Jr.
Director of the METRO Authority
Public Service Commission
Lansing, Michigan

Speaker: Thomas Lonergan
Director of Telecommunication Division
Public Service Commission
Lansing, Michigan

10:15-11:00 a.m. Tax Forfeiture: Presentation Overview
Speaker: Terrance A. Keith

Assistant Corporation Counsel
Wayne County Corporation Counsel
   Department
Detroit, Michigan

11:00-11:15 a.m. BREAK

11:15-11:45 a.m. Freedom of Information Update
Speaker: Peter A. Letzmann

Harbor Springs, Michigan

11:45-12:15 p.m. Open Meetings Act Update
Speaker: Donald M. Schmidt

Miller, Canfield. Paddock & Stone
Kalamazoo, Michigan

12:15 p.m. LUNCH

Afternoon Session

 1:30-4:00 p.m. Sex in the City
A panel will give an update as to employment issues and
current law, including the handling of an investigation at
the municipal level, employment policies, claims asserted
through litigation, and issues which might arise with re-
spect to insurance coverage in employment cases.  A case
study will serve as the basis of the presentation.

Speakers: Michael M. Ellis
Director of Claims
Michigan Municipal Risk Management
   Authority
Livonia, Michigan

Laura S. Amtsbuechler
Johnson, Rosati, LaBarge, Aseltyne &
   Field, P.C.
Farmington Hills, Michigan

Thomas L. Fluery
Keller, Thoma, Schwarze, Schwarze,
   Dubay & Katz, P.C.
Detroit, Michigan

Karen B. Berkery
Kitch, Drutchas, Wagner, DeNardis &
   Valitutti, P.C.
Detroit, Michigan

       Registration fee:  $100 members of the Public Corporation Section   $125 non-members

8:00 a.m.   BREAKFAST/ Registration

Return by Mail, Fax, or E-mail to:
Carol A. Rosati, Johnson Rosati Labarge Aseltyne & Field PC
34405 W 12 Mile Rd Ste 200, Farmington Hills, MI 48331-5627

Phone (248) 489-4100, Fax (248) 489-1726, E-mail: crosati@jrlaf.com

Walk-in
Registration
Available

○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○ ○

Name:
Address:

Phone: __________________  Fax: ____________________

PCLS Member: Not a Member: Vegetarian Lunch:



Public Corporation Law Quarterly

10

Federal Cases of InterestCompiled by
Daniel  Dalton

No Age Discrimination when Termination is
Based on Driving Accident

The Eastern District Court of Michigan dismissed an age
discrimination and unlawful termination case on defendant’s
motion for summary judgment.  A 49 year old plaintiff truck
driver claimed that his termination after an accident was
based on age discrimination by the employer.   The court held
that the plaintiff had not come forward with evidence from
which a jury could infer that his termination was not due to
the accident but rather was on account of his age.  The plain-
tiff had not established the prima facie case for age discrimi-
nation because he could not establish that he was replaced by
a younger person since his work was distributed among exist-
ing employees. The court held that even if he had met the
prima facie burden, defendant still would have had a legiti-
mate nondiscriminatory reason for terminating the plaintiff’s
employment.  The court found the employer’s decision based
on its company policy would be a sufficient non discrimina-
tory reason for termination in that it provided termination of
drivers may result from a “major preventable accident or
more than one minor preventable accident.” J.B. Hunt
Driver’s Manual at 7.

The plaintiff’s claim also alleged his firing was a breach
of contract because it was without “just cause.” The plaintiff
pointed to the J.B. Hunt Driver’s Manual coupled with the
company’s disciplinary practice in an effort to show that a
promise of termination only for just cause was implied.  The
court found for the defendant in that that neither the 90-day
probation provision, nor the list of offenses with attendant
penalties was sufficient to create a promise of just cause em-
ployment implied in fact, nor was the promise that the
company’s custom was to terminate only when it had a rea-
son to do so. The court also noted that the plaintiff signed an
employment application containing an acknowledgment that
his employment may be terminated for any reason.  The court
concluded there was no implied contractual provision that
could have instilled a legitimate expectation of just cause em-
ployment. Baur v. J.B. Hunt Transport, Inc, 2002 WL
1798894 (E.D. Mich 2002).

Notice of Tranfer triggers Statute of Limitations
in a Hostile Work Employment

The Southern District of Ohio granted summary judg-
ment to the Columbus school district in a claim by plaintiff
that she was subjected to a hostile work environment be-
cause of her supervisor’s conduct and suffered retaliation as
result of her complaints.

The plaintiff received notice that she was being trans-
ferred in the spring of 1992, while her actual transfer oc-
curred in August or September of 1992.  Plaintiff filed a
charge of discrimination against the school district on July 12,
1994 alleging violation of Title VII based on sex, and filed a
complaint in United District Court on March 27, 1996.  The
court noted that Title VII prescribes a limitation period for
filing a charge of discrimination with the EEOC prior to filing
suit in federal court, which provides that a charge must be
filed within 190 days of the alleged unlawful employment
practice occurred.  If the alleged unlawful employment prac-
tice occurred in a state which has enacted its own laws pro-
hibiting discrimination, like in Ohio, the plaintiff must file a
charge within 300 days of the alleged unlawful employment
practice.  The court noted that the time limitation for filing a
charge of discrimination with the EEOC commences at the
time of the discriminatory act, when the employer makes and
communicates a final decision to the employee.  In this case
where the plaintiff filed her EEOC charge almost two years
later, the court held that the limitations period for filing the
EEOC charge began to run on the date the assistant principal
received notice of her transfer, not the date the transfer took
effect.
Plaintiff then argued the equitable tolling doctrine should be
applied because the Defendant knowingly misled her into
“sitting on her rights.”  The court held that circumstances did
not warrant equitable tolling of that period, where there was
no evidence that the plaintiff missed the deadline due to
employer’s misconduct. Furthermore, the court weighed sev-
eral factors for equitable tolling.  It determined that even
though the plaintiff did not have constructive or actual knowl-
edge of the time limitation for filing an EEOC charge and the
defendant was put on notice of the claim, the plaintiff did
have general knowledge of her rights under Title VII, she
attempted to pursue her rights by addressing her retaliatory
transfer through informal means, and most persuasive to the
court, the plaintiff did not act reasonably in remaining ignorant
of the time limitation since she did not obtain counsel, nor did
she contact the EEOC or OCRC over the two years.  There-
fore, the court declined to equitably toll the limitations period.
Black v. Columbus Public Schools, 211 F.Supp.2d 975
(S.D.Ohio 2002)

Continued on page 12
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Events of Interest to Local
Government AttorneysMark Your

Calendar!
2003
Reoccurring meeting: PCLS Council generally meets on the First Saturday of the month in the Lansing area.
January 28 - 31, 2003 Michigan Township Association Annual Educational Conference / Township Attorneys Meet-

ing, Marriott Renaissance Center, Detroit, MI [see MTA web site]
February 5 - 11 ABA Midyear Meeting, Seattle, WA
February 7, 2003 PCLS Winter Meeting, Ritz Carlton, Dearborn, MI.
February 16-19, 2003 IMLA & Mexican Association of Municipalities North American Local Government Law-

yers: Connecting Our NetworksGuadalajara, Mexico
March 25, 2003 MAMA Winter Institute [day prior to MML Legislative Conference,] Lansing, MI.
April 27-29, 2003 International Municipal Attorneys (IMLA) Mid Year Seminar, Omni Shoreham Hotel, D.C.

[Note change of dates]
May 8-12, 2003 ABA Section of State and Local Government, Spring Meeting, Don Ce Sar Beach Resort &

Spa, St. Pete Beach, FL
June 27 - 29, 2003 MAMA/PCLS Summer Educational Conference, Mackinac Island.
August 7 - 12, 2003 ABA Annual Meeting, San Francisco, CA.
August 17-23, 2003 IMLA - World Jurist Association 21st Biennial Congress on the Law of the World Sydney/

Adelaide, Australia [see web site IMLA conference page]
September 16-19, 2003 MAMA/MML Annual Meeting, Detroit.
Fall, 2003 PCLS/SBM Annual Meeting, TBA
October 12 - 15, 2003 IMLA Annual Conference, Hilton Minneapolis and TowersMinneapolis, Minnesota. [web site

IMLA conference page]
Early November 2003 MAMA Local Government Law and Practice in Michigan, version 2003, TBA

2004
February 4 -10, 2004 ABA Midyear Meeting, San Antonio, TX.
April 25-27, 2003 International Municipal Attorneys (IMLA) Mid Year Seminar, Omni Shoreham Hotel, D.C
August 5-11, 2004 ABA Annual Meeting, Atlanta, GA.
Fall, 2004 SBM Annual Meeting, TBA
Sept. 29 - Oct. 2, 2004 MAMA/MML Annual Meeting, Mackniac Island.

October 3 - 6, 2004 IMLA Annual Conference, San Antonio, Texas.

2005
February 9 - 15, 2005 ABA Midyear Meeting, Salt Lake City, UT
August 4 - 10, 2005 ABA Annual Meeting, Chicago, IL
September 27 - 30, 2005 MAMA/MML Annual Meeting, Grand Rapids
September 26 - 29, 2005 IMLA Savannah GA, - Hyatt & Marriott

Please submit your additions and corrections to
Peter A. Letzmann at letzmann@voyager.net or 231 526-7629
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have done so if the bidding process had not contained the
preference to the Atwater and Greektown casinos.

Here, the plaintiff was not ready and able to submit a
proposal, it had failed allege that it had the necessary funding
for such an application, or that but for the preferential treat-
ment given to Greektown and Atwater, it would have submit-
ted a proposal.  The plaintiff lacked the necessary standing to
challenge the constitutionality of the ordinance where it
wanted to develop the property for permanent casino by leas-
ing or selling the site on a participating basis to a casino op-
erator.  Beztak Land Company v. City of Detroit, 298 F. 3d
559, (6

th
 Cir. 2002)

Details
Regarding the 2003

Winter Seminar
on page 9

Federal Cases of Interest
Continued from page 10

No Property Interest —No Standing to Challenge
Gambling Selection Process

The limited partner of land developer lacked standing to
bring suit against the City of Detroit alleging the City’s ordi-
nance governing the casino selection process and its refusal
to select the plaintiff violated its equal protection and due pro-
cess rights of the 14

th
 and 5

th
 amendments.  The court held

the limited partner had standing to assert claims on behalf of
developer, but lacked standing to challenge the constitutional-
ity of the city ordinance governing selection of the casinos.
The court stated that standing exists if the plaintiff can dem-
onstrate that it was prepared to submit a proposal and would


