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Seven years ago, the Public Corporation Section of the State Bar of Michigan and 
the Michigan Association of Municipal Attorneys joined together to create a joint 
summer seminar. This collaborative effort has continued since that time, with the 
planned seventh annual summer educational conference scheduled for June 24-June 
25, 2005 at the Grand Hotel on Mackinaw Island.  

Although Michigan doesn’t require us to earn educational credits to maintain 
our status as attorneys, there are many intangible benefits in attending this seminar. 
The pursuit of continuing legal education translates into improved legal proficiency. 
Interactions with several other public corporation attorneys may provide you with 
innovative approaches to legal problems. The spirited legal debate will cause you to 
re-evaluate your own practice, and your compliance with the current state of the law. 
The two-day seminar format provides additional networking opportunities for the 
attendees as well. All of these benefits are enhanced by the opportunity to enjoy the 
uniqueness of Mackinaw Island, and the Grand Hotel. 

Mackinaw Island is a destination that accommodates almost everyone. In addition 
to all of the regular entertainment opportunities on Mackinaw Island, seminar guests 
will also be able to participate in a specially planned events that will be held while the 
attorneys are in class.  The dinner on Friday night will give you a rare opportunity 
to hear Michigan Supreme Court Justice Maura Corrigan- and you may even get a 
souvenir photo to bring back home. The seminar committee is also planning a bocce 
ball tournament for Saturday afternoon for people of all ages and all skill levels. 

The seminar topics are both relevant and useful to your practice of public cor-
poration law. In addition, the recruitment of excellent faculty is made much easier 
with the appeal of Mackinaw Island- where you can step back in time. Invited faculty 
members are also eager to test the widespread reputation of the decadent seven course 
meals at the Grand Hotel. As in past years, this year’s faculty members are of the high-
est caliber. Our speakers for this year include some of the following experts in public 
corporation law topics: (alphabetical order, not in order of importance): 

Joint Summer Seminar on 
Mackinac Island
By Lori Grigg Bluhm
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Chairperson's Corner
By: Carol A. Rosati, Johnson, Rosati, LaBarge, Aseltyne & Field, P.C.

I end my term as Chair of 
the Public Corporation Law 
Section with a heavy heart. 
On April 19, 2005, James I. 
DeGrazia, a member of the 
Public Corporation Law Sec-
tion Council, died at the age 
of 59 from complications fol-
lowing a heart attack. Jim had 
been on the Council since 
the early 1980s, and devoted 
many hours to meetings and 
chairing the seminars. He also 
previously served as the Chair-
person of the Council.

Jim graduated from West-
ern Michigan University in 
1967, where he attended on 
a football scholarship. After 
graduating from the Univer-
sity of Michigan Law School 
in 1972, he clerked for the 
Michigan Court of Appeals. 
In 1976, he joined the firm of 
Plunkett Cooney, where he re-
mained until forming his own 
law firm, O’Connor, DeGra-
zia, Tamm & O’Connor, P.C., 
in 1992. A large part of this 
work involved the representa-
tion of municipalities.

Jim never lost his love 
for the game of football, and 
coached for McKenzie High 
School from 1969 to 1972, 
and at DePorres High School 
from 1976 to the present. 
During his tenure with DePor-
res, the football team won 12 
state championships, and Jim 
was rewarded by being induct-
ed into the Catholic Coaches 

Hall of Fame in June of 2004.
Although he had a great love for 

both the practice of law, and football, 
his number one priority was his family 
- his wife, Pat, and sons, Dominic and 
Anthony. Many members of the Public 
Corporation Law Section grew to know 
the family through the years at the con-
ferences they attended.

I will always remember Jim for his 
laugh, humor, and intelligence. He lit 
up a room whenever he entered. He 
used to make me laugh so hard I would 
cry. I cry now for the tremendous loss of 
a dear friend. 

For those of you who did not have 
the pleasure of knowing Jim, members 
of the Public Corporation Law Section 
Council and Jim’s partner offer the fol-
lowing tributes and insight into the Jim 
that we knew and loved:

Gerald A. Fisher: In the late 1980s, 
one of my favorite radio programs aired 
on Canadian public radio on Saturday 
mornings from about 9:00 to 10:30  a.m. 

Good-bye, Dear Friend: In Remembrance of DeGrazia
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– the Max Fergeson show. Max, who 
was about 200 years old, would primar-
ily play British, Irish and Scottish folk 
music, while interjecting little known 
insights. One morning, I was driving 
to a Lansing Public Corporation meet-
ing. When I arrived in Lansing about 
9:55 a.m., Max was holding fort on 
some fascinating subject. I simply could 
not break away until he had completed 
his discussion, which lasted until about 
10:15 a.m. At that point, I bolted out of 
my car, and quickly met Jim on the way 
out of the parking ramp. He also had 
been listening to Max and couldn’t pull 
away. It was a great bonding experience!

More recently, I started to teach at 
Cooley Law School. The Dean of the 
Oakland Campus had clerked for Mary 
Coleman in the Supreme Court immedi-
ately following DeGrazia, and the Dean 
and Jim got acquainted. At the time the 
Dean was considering me for a position, 
he had a conversation with Jim, and 
asked him about me. Shortly after, Jim 
and I were discussing a public corpora-
tion issue, and Jim related to me that 
he had said nice things about me to the 
Dean. Not being able to merely let it go, 
Jim quickly added that, after talking to 
the Dean, he had to go to confession!

Donald M. Schmidt: What I will 
remember and will miss the most about 
Jim, in addition to his quick wit and 
great sense of humor, is the on-going 
jokes we had. Believe it or not, some 
go back almost thirty years! Like the 
fun we used to have about the singer 
named “Oscar” at the Brownwood Tav-
ern – when our section held the summer 
seminar in the 1970s at either Shanty 
Creek or Sugarloaf. Or the in-house ver-
sus out-house softball games we played 
years ago when somebody was always 
teased about playing “Chico Escuela”, 
the baseball character on the original 
Saturday Night Live. Things just won’t 
seem as much fun at the summer semi-
nar without Jim there to share in all of 
the old and new laughter and jokes. I 
shall miss him greatly!

Charles McKone: From my ear-
liest days with the Public Corporation 
Section, I remember Jim DeGrazia as a 
person of energy and joy. His smile and 
his laugh were infectious. You could not 
have a conversation with him without 
walking away happy. Jim could tell a 
story as well as anyone. He could make 
you feel like you were there – Why are 
you svetting? – as he shook before the 
Portuguese customs officials. Jim was 
also a genuine friend. He always asked 
about Jan and the boys. He had an hon-
est interest in their achievement and their 
well-being. He truly cared about people, 
and we truly cared about him. He will 
be deeply missed, especially each time the 
Council meets.

Lori Grigg Bluhm: This year, the 
summer seminar at the Grand Hotel will 
not be the same. Jim won’t be perched 
out on the porch – smoking his cigar 
and drinking his scotch – and although 
he had a book with him, he’d usually 
not read it, but instead preferred to tell 
war stories to anyone who would listen. 
He had some great ones to tell! He was 
always willing to help out anyone who 
asked, and he was passionate about the 
law. He helped so many police officers, 
and was interested in presenting the 
lawsuits rather than defending them. 
Of course, we knew that his family was 
his first love, and then the football team, 
and then probably the practice of law, 
which he did so well. There are so many 
people that were touched in some way 
by Jim, and there is no one that can take 
his place. He will be missed!

Clyde Robinson: Where does one 
begin? My first memory of Jim was his 
uncanny ability to bring athletic associ-
ates or summer interns with his law firm 
to the summer seminar to help load the 
out-house softball team. I think these 
people were recruited not only for their 
legal skills, but also for their ability to 
hit, field and run.

Eric Williams: I remember Jim as 
being pleasant, humble, knowledgeable, 
intellectual, and humorous; this combi-

nation made it enjoyable to be around 
him.

Kay Schloff: Jim was always in-
credibly thoughtful and kind concern-
ing those, like myself, who attended the 
conferences without family. He was a 
generous and caring person. 

Kester So: Jim will forever be re-
membered by me, and as I am sure, 
others on the Council as a thought-
ful, skilled lawyer with a command-
ing courtroom presence and a passion 
for the law and servicing his clients to 
the best of his ability, coupled with his 
unique devotion to his family and his 
beloved DePorres football team. Truly, 
a gentle giant – we will miss his wis-
dom and insight on all matters and is-
sues affecting public corporations, and 
his wit and the intriguing sports stories 
and insightful, and sometimes colorful, 
sports analysis that made the Council 
so much fun ……and, especially (even) 
his jokes!

James Tamm: Twenty years ago, as 
a young associate at Plunkett, Cooney, 
Rutt, Watters, Stanczyk and Pedersen, I 
was warmly welcomed to the law firm 
by Jim DeGrazia. Although he was in 
the midst of a three week trial involv-
ing an adult business, or SOB (sexually 
oriented business) as DeGraz referred to 
them, it was important to DeGraz that 
he personally extend his welcome to all 
new lawyers joining the firm. It was a 
personality trait that Jim would dem-
onstrate on hundreds of occasions over 
the next two decades. DeGraz made ev-
eryone around him feel warm and wel-
come. Jim was appropriately described 
as a human campfire. Everywhere he 
went, particularly at meetings of the 
Public Corporation Law Section, there 
was always a crowd gathered around 
him listening to the latest story or joke. 

During his years at Plunkett & 
Cooney, DeGraz was the Christmas par-
ty entertainment. Shortly after I joined 

Continued on the next page
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Summer Seminar
Continued from page 1

Clifford H. Bloom- Law, Weathers, 
& Richardson
William Fahey- Foster, Swift, Col-
lins & Smith
Gerald Fisher- Secrest, Wardle, 
Lynch, Hampton, Truex & Morley
James Lancaster- Vice President/ 
General Counsel- MEDC 
Andrew J. Mulder- Cunningham    
Dalman
James E. Riley- Assistant Attorney 
General- State of MI 
Don M. Schmidt- Miller, Canfield, 
Paddock & Stone
Christopher Thomas- Director of 
Elections, State of MI
Lani Williams- Associate General 
Counsel- International Municipal 
Lawyer’s Association
  

the firm, Jim asked me to become the 
side-kick to his alter ego, “The Great 
Carboni”. DeGraz was always the life of 
the party providing tips to young asso-
ciates and giving humorous insights to 
various firm activities. Jim was truly a 
hard act to follow. Who else but DeGraz 
would attempt to introduce a Justice of 
the Michigan Supreme Court by read-
ing his own resume’. A mountain of a 
man with an equally big sense of humor, 
many of the jokes that Jim told were at 
his own expense. 

Chairperson’s Corner
Continued from page 3

DeGraz had a way of making ev-
eryone who came in contact with him 
feel special. Jim truly cared for all of his 
friends. He was a great mentor for new 
lawyers and the hundreds of young 
men he coached throughout the years. 
When talking about his “bride” Pat, 
or his boys, Dominic and Anthony, 
DeGraz’s eyes sparkled and he swelled 
with pride. The love and affection he 
exhibited for his family extended to his 

friends and colleagues. Jim treasured 
the accomplishments of each player, 
lawyer or child as if it was his own. De-
Graz will be missed by all those who 
knew him. All of us who had the plea-
sure to meet and enjoy Jim during his 
life are better people for it. 

Good-bye, Jim. The Council meet-
ings will never be the same. You will al-
ways be in our hearts. Carol

The highlights of this year’s program are found in the agenda/registration form 
on pages 22-23, and the hotal registration form can be found on page 24. I en-
courage you to take advantage of this opportunity, and attend this year’s Seventh 
Annual PCLS/MAMA Summer Educational Conference on Mackinac Island on 
June 24 and June 25, 2005. If you have specific questions or concerns about the 
seminar, or if you have suggestions for the summer seminar, please feel free to con-
tact me at (248) 524-3323 or by e-mail at Bluhmlg@ci.troy.mi.us. 
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Municipalities rejoiced when 
MCR 7.202 was amended to provide 
that “[a]n order denying governmen-
tal immunity to a governmental party, 
including a governmental agency, offi-
cial, or employee;” is considered a ‘final 
order’, making it immediately appeal-
able. The language now contained in 
7.202(6)(a)(v) parallels federal court 
decisions on the immediate appealabil-
ity of qualified immunity denials to mu-
nicipal officials charged with constitu-
tional violations.

1
 It has the same effect 

of saving municipalities the expense and 
inconvenience of having to go through a 
trial before immunity issues are resolved. 
Recent decisions of the Michigan Court 
of Appeals, however, have called into 
question whether denials of summary 
disposition motions based on govern-
mental immunity, are truly subject to 
immediate interlocutory review. 

Unfortunately, beginning in the 
summer of 2004, a spirited debate arose 
among panels of the Michigan Court of 
Appeals with respect to whether all types 
of orders denying governmental immu-
nity are equal — appealable as a matter 
of right. In Newton v. Michigan State Po-
lice,

2
 Judge Owens carved out an excep-

tion to the rule of general appealability, 
stating that where a Motion for Sum-
mary Disposition raised governmental 
immunity as a defense, but was denied 
under MCR 2.116(C)(10) (as opposed 
to (C)(7)), there is no immediate right 
to appeal. The court held that where the 
trial court concluded genuine issues of 
material fact precluded application of 
governmental immunity; that decision 
is not subject to immediate interlocuto-
ry review. This bears striking similarity 
to the way federal courts have interpret-

ed the collateral order doctrine in the 
context of 28 USC §1291, which limits 
federal appellate courts’ jurisdiction to 
final decisions.

3
 Nonetheless, although 

the Newton panel decided that there 
was no appeal of right, it considered the 
issues raised because it found that the 
respondent did not object to the appeal 
within the time period during which the 
petitioner could have filed an Applica-
tion for Leave to Appeal. 

Approximately a month and a half 
after the Newton decision, another panel 
of the Court of Appeals decided Costa v 
Community Emergency Medical Services.

4
 

In Costa, Judge Talbot opined that the 
appeals of individual EMS employees 
were appeals of right, despite the facr 
that the application of governmental 
immunity arguably turned on a factual 
issue -- whether the employee’s actions 
constituted simple negligence or gross 
negligence, as defined by statute.

5
 The 

issue on which the Court of Appeals fo-
cused was whether it had subject matter 
jurisdiction over Plaintiffs’ cross-appeal 
from a “non-final” order. Therefore, the 
majority was able to sidestep Newton, by 
finding it was not directly on point.

In the third case in the trilogy, 
Walsh v Taylor

6
, decided two days after 

Costa, Judge Talbot, again writing the 
opinion, felt compelled to address the 
issue of appellate jurisdiction. Draw-
ing an analogy to federal case law, the 
majority held that the purpose of gov-
ernmental immunity is not only to pro-
tect the governmental body from liabil-
ity, but also from the costs of defense. 
It found it illogical to allow Plaintiff ’s 
claims to go forward merely because in-
tentional torts were alleged, and stated 
that the Court should be “obligated to 

consider the specific conduct raised and 
make a determination with respect to 
whether an exception to immunity had 
been demonstrated.” Were it not bound 
to follow Newton, under the “first-out” 
rule,

7
 the majority would have consid-

ered the denial of governmental immu-
nity in that case appealable as a matter 
of right. Since it was bound by Newton, 
this panel chose to consider the issues as 
if they had been raised by Application. 

The approach taken by the panels 
deciding Costa and Walsh is diametri-
cally opposed to the position taken by 
the Newton panel. In Costa and Walsh, 
the Court of Appeals necessarily had to 
assess the underlying facts to make a de-
termination as to whether the plaintiff 
could prove a cause of action in avoid-
ance of governmental immunity. In 
Newton, the Court took the position 
that where the trial court found a factual 
dispute existed with respect to the issue 
on which the governmental immunity 
question turned, its decision in that re-
spect should not be subject to immedi-
ate appellate review.

8

The Court of Appeals declined to 
convene a special panel to resolve the 
conflict between the Newton and Walsh 
decisions, finding that the reason for 
the conflict was not outcome determi-
native. Therefore, the extent to which 
these orders would be reviewed on an 
immediate interlocutory basis remained 
somewhat open to interpretation.

9

 Less than three weeks after the 
Court of Appeals declined to convene 
its conflict resolution panel, McDowell v 
City of Detroit was decided.

10
 McDowell 

involved a mixture of tort and contract 

Are Denials of Governmental Immunity Still 
Immediately Appealable?
By: Margaret T. Debler, Johnson, Rosati, LaBarge, Aseltyne & Field, P.C.

Continued on the next page
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claims. The panel deciding McDowell 
included Judge Talbot, but the opinion 
was written by Judge Donofrio. Defen-
dant’s dispositive motion was brought 
pursuant to MCR 2.116(C)(7), (C)(8), 
and (C)(10). Judge Donofrio was care-
ful to point out that the tort claims were 
addressed by the trial court judge only 
under “(C)(7) -- not (C)(8) or (C)(10).” 
Consequently, the Court found that the 
portion of the order denying summary 
disposition, pertaining to denial of 
governmental immunity as to the tort 
claims, was immediately appealable as 
a “final order.” While recognizing that 
“straightforward contract claims . . . 
by definition, could not implicate gov-
ernmental immunity,” and therefore, 
would not be subject to immediate ap-
pellate review, the Court found that the 
contract claims were really mislabeled 
tort claims. Because Plaintiff ’s contract 
claims were really disguised tort claims, 
the Court found that they implicated 
governmental immunity, and were thus, 
appropriate for immediate review.

Earlier this year, the Court of Ap-
peals decided Pierce v City of Lansing,

11
 

a case involving the public building ex-
ception to governmental immunity.

12
 

The City’s Motion for Summary Dispo-
sition was based both on governmental 
immunity and the open and obvious 
doctrine. The Court acknowledged 
that the motion was, at least in part, 
a (C)(10) motion, and recognized that 
pursuant to MCR 7.203(A), an appeal 
from an order denying governmental 
immunity “is limited to the portion of the 
order with respect to which there is an ap-
peal of right.” (Emphasis therein). Thus, 
this panel also appreciated that it could 
only review the portion of the order de-
nying Defendant’s claim of governmen-
tal immunity. However, “in the inter-
est of judicial economy,” it then chose 
to consider the open and obvious issue 
as if raised by Application for Leave to 
Appeal granted. The panel defended its 
decision to review the denial of an argu-
able (C)(10) motion, by distinguishing 
Newton in a footnote. It was also quick 
to point out that two other panels had 
disagreed with Newton, the Court of Ap-
peals had declined to convene a special 
conflict panel, and now Applications for 
Leave to Appeal to the Supreme Court 
have been filed in Costa and McDowell. 
The Supreme Court docketed these Ap-
plications in November and December 

of last year, respectively. Therefore, the 
Supreme Court could choose to provide 
some guidance on this issue as early as 
this month. 

Ms. Debler is on the Board of Directors 
of the firm of Johnson, Rosati, LaBarge, 
Aseltyne & Field, P.C., concentrating her 
practice primarily in the defense of munic-
ipal entities. Her practice has also involved 
defending general tort liability claims on 
behalf of various business entities. Ms. 
Debler has lectured at seminars on civil li-
ability and civil rights for school employees 
and lawyers and has published works in 
these areas.

Endnotes
1 Mitchell v Forsyth, 472 US 511; 105 S 

Ct 2826; 86 L Ed 2d 411 (1985). 

2 263 Mich App 251; 688 NW2d 94 
(2004).

3 Johnson v Jones, 515 US 304, 313; 115 
S Ct 2151; 132 L Ed 2d 238 (1995).

4 263 Mich App 572; 689 NW2d 712 
(2004)

5 MCL 691.1407(2)

6 263 Mich App 618; 689 NW2d 506 
(2004)

7 MCR 7.215(J)

8 It should be noted that Judge Borello 
“strongly dissent[ed]” in Costa and 
Walsh, finding that factual determi-
nation should be left to the trier of 
fact, not undertaken by panels of the 
appellate court.

9 Walsh v Taylor, 263 Mich App 801; 
689 NW2d 778 (2004)

10 264 Mich App 337; 690 NW2d 513 
(2004).

11 MCL 691.1406

12 265 Mich App 174; ____ NW2d   
____ (2005).

Denials . . .
Continued from page 5
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In an apparent effort to protect 
those who took part in “the Great War” 
from oppressive public officials in their 
home communities (who might other-
wise deprive them of the right to make 
a living), the Michigan legislature, on 
a hot summer day in August, 1921, 
passed Public Act 359 of 1921 [MCL 
35.441, et seq] which authorizes the is-
suance of peddlers’ licenses to veterans 
under certain conditions.1 The act is still 
in effect today.

Section 1 of the act [MCL 35.441] 
provides that every “honorably dis-
charged member of the armed forces of 
the United States who served at least 180 
days of active duty service in the armed 
forces or has a service connected disabil-
ity as a result of that service and is a resi-
dent of this state has the right to sell his 
or her own goods within this state if the 
proceeds from the sale of the goods are 
to be used for the direct personal benefit 
or gain of that former member, . . .” To 
pursue that right, a veteran had to pro-
cure a peddler’s license from the county 
clerk. The license was good for one year, 
and the county clerk had to provide it at 
no cost.2

This is no state give-away, howev-
er. A veteran has to comply with some 
pretty tough conditions. First, he or she 
“must conspicuously display a sign at 
the place of sale that contains the fol-
lowing information in not less than 18-
point boldfaced type:
 (a) The name of the licensee.
 (b) The license number.
 (c) A statement in substantially the    

      following form:

“The profit from the sale of this 
product is for my personal benefit”.

Second, the veteran must also print 
on or attach to the goods themselves “a 
written statement of not less than 12-
point boldfaced type” which states:

“The profit from the sale of this product 
is for my personal benefit.”

If a veteran wants to sell goods to 
raise money for a charity, a peddler’s li-
cense under this statute is not the license 
to do it with. This is for personal ben-
efit only. There is a penalty in the statute 
(up to a $1,000 civil fine), if a veteran 
knowingly makes “a false representation 

that the proceeds from 
goods sold under this 
act benefit a veterans’ 
organization.” [MCL 
35.442(4) and (5)]

Lest you think this 
is an old forgotten stat-
ute that should have 
been removed from the 
books years ago, think 
again. It was amended 
as recently as 1989 and 
again in 1996. The lan-

guage requiring the statements that the 
profits from the sales are for the ped-
dler’s personal benefit were apparently 
added in 1989, the 1996 amendment 
made some word changes in section 2 
of the act [MCL 35.442]. Among the 
three word changes it made. The 1996 
amendment replaced “eleemosynary” 
with “charitable” in subsection (4), 
paragraph (b), with this change prob-
ably being necessitated by the fact that 
not enough Google searching lawyers 
could spell eleemosynary.

In addition, while several attorney 
general opinions have been issued over 
the 84 years the statute has been on the 
books dealing with the interplay be-
tween this act and other state and local 
laws, there has been only one appellate 
court decision involving the act, and 
that came as recently as 2000.

In Williams v City of Rochester Hills 
(2000) 243 Mich App 539, 625 NW2d 
64, the plaintiff, Marvin Williams, 
owned and resided on property within 
the city of Rochester Hills, and for years 
he operated a seasonal roadside stand on 
his property. He brought suit against the 
city challenging its right to require him 
to get an additional local permit to sell 
goods as well as its right to regulate his 
operations under its zoning ordinance. 
The court of appeals held that Mr. Wil-
liams could not be required to apply for 
and obtain a local permit from a mu-
nicipality to operate the roadside stand, 
but that his stand’s operations were sub-
ject to the conditions set out in the city’s 
zoning ordinance regarding the opera-
tion of a roadside stand. 

I’ll Bet You Didn’t Know (or maybe you forgot): 

Another Veteran's Benefit

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michi-

“Lest you think this is an old “Lest you think this is an old 
forgotten statute that should forgotten statute that should 
have been removed from have been removed from 
the books years ago, think the books years ago, think 
again.”again.”
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with any questions you may have regarding 
downtown development authorities. 

I'll Bet . . .
Continued from page 7

John Staran, who represented the 
City of Rochester Hills in the case, told 
me, “I had no idea there even was such 
a statute until this guy threw it in our 
face.” In addition, when asked today, 
John could not remember if Mr. Wil-
liams actually had statements that “The 
profit from the sale of this product is for my 
personal benefit” placed on the premises 
or on the goods sold as required by the 
statute. While the court foiled the city’s 
attempts to require the plaintiff to get a 
vendor’s permit from them, John got a 
far bigger bite out of the apple when the 
court ruled the operations were subject 
to the city’s zoning ordinance.

Epilogue
 John Staran also told me that Mr. 
Williams, whose seasonal roadside stand 
grew into an operating nursery and 
store over the years prior to the litiga-
tion, operated as a nonconforming use. 
Not too long after the court of appeals’ 
decision, Mr. Williams, who was on 
in years, closed his business and sub-
sequently sold his property to a devel-
oper. In April of this year, the developer 
entered into a land transfer agreement 
with the city, acquiring property the 
city owned elsewhere and transferring  
the title of Mr. Williams’ former prop-
erty to the city to allow the city to ex-
pand a public park next door. All’s well 
that ends well.

Endnotes
1  Actually, when first enacted, the act defined 

the veterans who could benefit from the act as 
“Every honorably discharged soldier, sailor or 
marine of the military or naval service of the 
United States, who is a resident of this state, 
and a veteran of the War of the Rebellion, or 
of the Spanish-American War, or of the World 
War, or of any other war in which the United 
States of America has been a participant, . . .” .

2  This was 57 years before the Headlee Amend-
ment’s prohibition of unfunded mandates.

Choosing Between Rubbish, 
Garbage, Refuse, and Waste 
By Donald P. DeNault, Jr.

Can a municipality discriminate 
when it comes to garbage collection? 
Many of you have no doubt lost hours 
of precious sleep fretting over this 
question. Well, rest easy friends. The 
answer to your endless query is now 
within your grasp.

To get you started down the path 
to enlightenment, consider first the 
question of discriminating against 
multifamily dwellings. The subject of 
discontinuing municipal rubbish col-
lection from multifamily dwellings 
has been addressed by various appel-
late courts under a variety of circum-
stances. Chronologically, the best time 
to begin your quest is 1984, when the 
Michigan Court of Appeals held that 
a city could refuse to provide rubbish 
collection services to apartment own-
ers where the roads in the apartment 
complexes were privately-owned and 
did not meet the city’s specifications. 
The City of Farmington Hills had a 
policy for providing curbside rubbish 
service, but only on public streets or 
private streets built to the City’s speci-
fications. The Court held that con-
cerns about property damage liability 
on narrow private streets provided a 
rational basis for the City’s policy. 
The ordinance was also justified by 
the City’s legitimate interest in reduc-
ing costs and promoting efficiency in 
rubbish collection. Beztak Company 
v City of Farmington Hills, 136 Mich 
App 664 (1984).

Fast-forward now to 1987, when 
the Michigan Court of Appeals held 
that a rubbish collection ordinance ad-
opted by the City of East Lansing was 
constitutional. The ordinance in ques-
tion assessed a fee against multiple 
family properties for dumpster collec-

tion. The Court held that the ordinance 
was constitutional, despite the fact that 
single-family and two-family dwellings 
used the City’s curbside collection ser-
vice and were not charged any fees. The 
Court noted that a property’s accessibil-
ity to curbside collection is a valid factor 
that a municipality may consider in its 
decision to offer refuse collection. Also, 
because the revenue generated by the 
ordinance fees did not exceed the cost 
of the service provided by the City, the 
Court held that the fees were not illegal 
taxes. Iroquois Properties v City of East 
Lansing, 160 Mich App 544 (1987).

Of course, multifamily dwellings 
and private property owners may argue 
that denial of refuse collection service 
for private property is a violation of the 
Equal Protection Clause of the United 
States Constitution. On its face, this 
may seem like a reasonably important 
concern, because the Clause requires 
that the government treat similarly situ-
ated persons alike. However, unless a 
“suspect classification” or “fundamen-
tal right” is involved, the “rational basis 
test” applies. Under this test, a plaintiff 
must demonstrate that the challenged 
classification is discriminatory and ar-
bitrary and without reasonable justifica-
tion. In other words, this test is one that 
your municipality should be able to pass 
with flying colors, because a rational 
basis will be found to exist if any set of 
facts reasonably can be conceived to justify 
the alleged discrimination. See Ameri-
can Presidential Estates, Inc v Van Buren 
Township, unpublished opinion per cu-
riam of the Court of Appeals, decided 
May 15, 2001 (Docket No. 213282).

Still not convinced? Come on into 
the 21

st
 Century, when in 2002, the 

Federal Third Circuit Court of Appeals 
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held that an ordinance that excluded 
large trash generators from govern-
mental trash collection services did not 
violate the Equal Protection Clause. 
The ordinance in question restricted 
collection services to properties having 
six 30-gallon cans or fewer. Properties 
that exceeded the limit were required to 
employ a private collector. The Court of 
Appeals noted that the challenge to the 
ordinance was based on the quantity of 
waste and nothing else. Therefore, the 
differences in the way property owners 
were treated under the ordinance were 
clearly based on economic consider-
ations. This rationale was sufficient for 
upholding the constitutionality of the 
ordinance. Ramsgate Court Townhome 
Association v West Chester Borough, 313 
F3d 157 (CA 3, 2002).

Not long afterward, in 2003, the 
same court addressed a city regulation 
that limited waste collection services to 
buildings with 6 or less dwelling units, 
as well as another municipality’s ordi-
nance that only provided trash collec-
tion services to single-family dwellings 
and multifamily or apartment dwellings 
not exceeding four family units. Rely-
ing on the Ramsgate opinion, the Court 
upheld both regulations. Philadelphian 
Owners Association v City of Philadel-
phia, unpublished opinion of the Third 
Circuit Court of Appeals, decided Feb-
ruary 4, 2003 (Docket Nos. 02-3165, 
02-3218, 02-3243, 02-3230).

Being the astute reader that you 
no doubt must be, you are surely con-
cerned that the two 21

st
 Century opin-

ions were issued by the Federal Third 
Circuit, which we all know does not 
govern Michigan. Have no fear, val-
iant reader. If you have made it this 
far, you deserve to know that in late 
2003, the Michigan Court of Appeals 
upheld a Canton Township ordinance 
that caused the Township to terminate 
municipal garbage collection at an 
apartment complex. The Township had 
provided services to the complex from 
1985 to 1999. However, in early 1999 
the Township decided that the property 

was ineligible for trash collection ser-
vices under the Township’s solid waste 
disposal ordinance. The ordinance lim-
ited trash collection to curbside collec-
tion from appropriate solid waste recep-
tacles at the side of a public or private 
road adjacent to the abutting property. 
Therefore, the apartment complex was 
disqualified from collection services, be-
cause it contained only parking lots con-
nected by driveways (rather than roads). 
The Court held that, under these facts, 
the ordinance did not violate the Equal 
Protection Clause of the Constitution. 
TG Canton, Inc v Charter Township of 
Canton, unpublished opinion of the 
Court of Appeals, decided December 
18, 2003 (Docket No. 242635).

Congratulations. You no longer need 
to lie awake pondering the question of 
garbage discrimination. All of the above 
court opinions can be wrapped up into 
one big theme: the municipality must 
have a rational basis for discriminating 

among property owners when offering 
rubbish collection services. However, 
the rational basis test is not difficult to 
pass. Concerns such as a risk of property 
damage, cost reduction, efficient rubbish 
collection, and disproportionate cost of 
collection have all been upheld as valid 
reasons for discriminating among prop-
erties that produce rubbish when provid-
ing rubbish collection services.

So the next time you’re at a party and 
your friends tell you that a municipal-
ity cannot discriminate when it decides 
whose garbage to pick up, you can feel 
confident when you reply: “Rubbish!”

Donald P. DeNault, Jr., is an attorney with 
the Sterling Heights law firm of O’Reilly 
Rancilio P.C. Mr. DeNault practices in the 
areas of municipal law, school law, general 
civil litigation, and appeals. He can be 
reached by phone at (586) 726-1000 or by 
e-mail at ddenault@orlaw.com.
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Downtown Development Authority 
Legislative Update
By Daniel Dalton, Tomkiw Dalton, plc

The Governor and Legislature has 
been very active over the past year af-
firming the role of government in urban 
development and redevelopment. Over 
sixty of the one hundred and sixty Land 
Use Leadership Council recommenda-
tions have been adopted by the Gov-
ernor, in concert with the Legislature. 
At the top of the list is the innovative 
Michigan Land Bank Fast Track Au-
thority. The Authority has initiated or 
completed the sale of over six hundred 
and fifty (650) properties in Detroit 
alone, including many to non-profit 
housing corporations for development 
of affordable housing, and initiated 
new sales programs to generate revenue, 
placed property back in productive use, 
and generate economic development. 
The land bank legislation was actually 
a collection of eight acts and executive 
orders to make the process work. The 
goal for land banking was: 

(1) Create a process to remove legal 
impediments to the redevelop-
ment of  government-owned 
tax reverted property;

(2) Provide a funding mechanism to 
cover the cost of clearing title 
to and returning government-
owned tax reverted property to 
productive use; and, 

(3) Consolidate functions and re-
move bureaucratic hurdles to 
expedite the redevelopment of 
government-owned tax reverted 
property. 

The goals were achieved through 
the adoption of the following executive 
orders and legislation. 
Land Bank Fast Track legislation: 
2003 P.A. 258 (HB4483), MCL 
124.751 through 124.774. The new 

“Land Bank Fast Track Act” authorizes 
the creation of the Michigan Land Bank 
Tax Authority and local land bank fast 
track authorities. It establishes an expe-
dited quiet title and foreclosure process 
for real property held by an authority to 
hold interest in land and provides for 
the transfer of state-owned tax reverted 
property to the Michigan Land Bank 
Fast Track Authority. 
2003 P.A. 258 (HB4480). This Act 
amends the Brownfield Redevelopment 
Financing Act to allow Brownfield Re-
development Authorities to provide as-
sistance to property held by a Land Bank 
Fast Track Authority and permit the use 
of tax-increment revenues as financing 
for related activities. 
2003 P.A. 260 (HB4482). The new 
“Tax Reverted Clean Title Act” imposes 
a specific tax, equal to the amount of 
real property taxes that would otherwise 
be levied, on a property sold by a Land 
Bank Fast Track Authority and dedi-
cates 50% of the sale proceeds to fund 
the operation of the Authority that sold 
the property. 
2003 P.A. 261 (HB4481). The Act 
amends the general property tax to ex-
empt property held in Land Bank Fast 
Track Authorities from property taxes. 
It also creates a five-year tax exemption 
for property sold or otherwise conveyed 
by an Authority.
2003 P.A. 262 (HB4488). The Act al-
lows the State Treasurer to loan surplus 
funds from the State Common Cash 
Fund to a Land Bank Fast Track Au-
thority or Brownfield Redevelopment 
Authority for the purpose of clearing or 
quieting title to tax reverted property 
held or controlled by a Land Bank Fast 
Track Authority.

2003 P.A. 263 (HB4484). The Act 
amends the general property tax act 
to modify the post-1998 delinquent 
real property tax collection process to 
conform to the title search and notice 
procedures established under the Land 
Bank Fast Track Act. 
2003 P.A. 246 (Senate Bill 700). The 
Act allows Wayne County to collect de-
linquent real property taxes on behalf of 
the City of Detroit. It consolidates into 
one process the previously separate pro-
cess for the collection of City and local 
school property taxes with the City of 
Detroit and all other property taxes by 
Wayne County. It further allows advance 
payments to the City of Detroit and the 
Detroit Public Schools in anticipation 
of later collection of delinquent taxes 
through the use of accounting 100% 
tax payment fund and delinquent tax 
anticipation notes. 
Executive Order 2004-2. The Order con-
solidates in one State Department, the 
Department of Treasury, all functions re-
lated to the collection of delinquent real 
property taxes and the sale of tax reverted 
property under the post-1998 delinquent 
real property tax collection process. The 
Order transfers real estate inspection and 
land sale functions previously performed 
by the Department of Natural Resources 
to the Department of Treasury. 

The Governor’s Cool Cities Initiative.
 The Governor’s Cool Cities initia-

tive is committed to two primary func-
tions: job growth and re-evaluation of 
our communities. The initiative’s pur-
pose is to strengthen the communities 
so they will attract jobs and people, 
especially young people, with the skills 
businesses are looking to recruit. In June 
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2004, the Governor designated twenty 
Cool City pilot projects. These projects 
received priority access and expedited 
services to use the Cool Cities initiative 
resource toolbox, which redirects mil-
lions of dollars in existing grants, loans, 
tax credits and services toward these 
revitalization projects. Cities also re-
ceived flexible grants of $100,000. The 
2005 resource toolbox will be updated 
to include more resources that will as-
sist cities in creating “Cool Cities” and 
by creating a more user-friendly, web-
based searchable document. Efforts are 
currently underway to achieve these up-
dates by March 2005. 

The Cool City pilot program is an 
effort to promote a holistic approach to 
the ongoing investment in neighbor-
hoods that build in a mix of residential 
and commercial uses, mixed income 
housing and a pedestrian-friendly envi-
ronment. The framework that formed 
the Cool City initiative is based on 
best practices of the most competitive 
communities in the United States and 
around the world. They include:
1. Invest in and build on strong quality 

of place. The Governor and Legisla-
ture actively supports initiatives that 
make communities more unique, 
attractive, exciting and welcoming 
so people will choose to stay in or 
move to our cities. 

2. Grow our talent. The Governor and 
Legislature actively supports initia-
tives that provide opportunities to 
graduates and entrepreneurs in our 
communities. These initiatives are 
intended to encourage them to stay 
in our cities and allow us to grow 
the talent, innovation and creativity 
these individuals bring. Michigan 
produces many of the best minds in 
the world as a result of our schools, 
corporations and organizations. The 
intent is to retain this talent and at-
tract others in order to support and 
grow our communities.

3. Support innovation. The Governor 
and Legislature actively supports 
communities who nurture the en-

trepreneurial spirit that produces 
new businesses, new products and 
innovations. 

4. Embrace diversity. The Governor 
and Legislature actively supports 
initiatives that provide new ways 
for people of different backgrounds, 
races, ages, sexual orientation and 
religions to connect and know that 
their talent and innovation is wel-
come and embraced by Michigan 
communities. 

5. Making new connections. Cool Cit-
ies is intended to be the catalyst 
for new connections. It is to bring 
people together and facilitate con-
versations between groups that may 
not have previously communicated. 
These connections will provide the 
collaboration, synergy and momen-
tum needed to bring new ideas to 
fruition and benefit our cities. 
The effect of the Cool Cities Initia-

tive has been seen in the following areas:
Creating regional skills alliances. The 
Department of Labor and Economic 
Growth created Michigan’s regional 
skills alliances to apply practical solu-
tions to labor issues. The alliances are 
locally managed partnerships formed 
to address workforce issues affecting 
firms operating in the same industries 
and in a distinct geographic area. Ap-
plications were available June 2004 and 
the alliances were designated in Sep-
tember 2004. Among the challenges 
these alliances set out to resolve are 
worker shortages, skills shortages, train-
ing mismatches, employee recruitment 
and retention in organizational design. 
The alliances are implemented with the 
overall goal of providing Michigan em-
ployers with a highly skilled workforce 
and Michigan citizens with careers that 
offer good wages and opportunity. In 
the 13 alliances created, 558 individu-
als will be trained and placed into posi-
tions. 120 employers are involved in al-
liances in fields such as manufacturing, 
health care, construction, utilities, and 
nano technologies. 

Promoting redevelopment of our Brown-
field sites. Michigan has developed ef-
forts to streamline Brownfield devel-
opment and expand Michigan’s effort 
to clean up the contaminated sites. In 
February 2004, it was announced that 
Single Business Tax credits would be of-
fered through the Michigan Economic 
Development Corporation under new 
guidelines to spur Brownfield rede-
velopment in communities across the 
State. The Michigan Economic Devel-
opment Corporation will give priority 
to projects which support “Cool Cities” 
redevelopment in downtown and near 
downtown areas, and the reuse of facili-
ties that enable manufacturers to create 
or retain jobs. 

Since January 2004, the MEDC 
has announced 90 Brownfield rede-
velopment projects that will result in 
more than $1.5 billion in private in-
vestment and the creation or retention 
of 8,756 jobs. In Detroit alone, the 
MEDC has announced 22 Brownfield 
redevelopment projects that will result 
in $376 million in private investment 
and the creation or retention of 3,367 
jobs. The State of Michigan provides 
the Single Business Tax credit on a case 
by case basis to help with the expense 
of demolition, environmental clean-
up and remedial actions needed to fa-
cilitate reuse of undesirable properties. 
Credits are available for up to 10% of 
eligible investments to a limit of $30 
million. In addition to qualifying for 
single business tax credits, contaminat-
ed properties may also qualify for tax 
increment financing. Tax increment fi-
nancing allows projects to capture State 
and local property and school taxes to 
pay for clean-up related costs. 
Promote employer-assisted housing. The 
Michigan Government is investing in 
strategies and programs that bring af-
fordable housing solutions to Michigan’s 
low to moderate income families and in-
dividuals. The land use leadership coun-
cil report issued in August 2003 recom-

Continued on the next page
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mended that the Administration create 
a program that offers incentives in the 
form of loans and grants to employees 
who choose to live closer to where they 
work. The program promotes higher 
density, healthy, walkable communities 
and employees will be more accessible to 
their employer simply because they can 
walk to work. In accordance with the 
council’s recommendation, the authori-
ty launched the employer’s housing pro-
gram in June 2004. The program forms 
a partnership between the authority 
and employers and assisted families and 
individuals purchasing a home, with 
the authority matching the employer’s 
cash assistance for home ownership. 
Currently the program is conducting a 
pilot which will have a help center in 
Lansing, Michigan. The program not 
only promotes livable and walkable 
communities, but also brings sustain-
ability to employers and employees by 
drawing businesses back in to the urban 
areas and stimulating economic growth. 
Benefits to employers and communities 
include staff retention and recruitment 
and revitalization of neighborhoods ad-
jacent to employer locations. 
Encouraging proper land use in Michigan. 
The Administration and Legislature 
have been working to recapture Mich-
igan’s natural resources and discourage 
improper land use. Unplanned, uncon-
trolled consumption of open spaces not 
only destroy the quality of our land, but 
our eco-systems. It also threatens our 
social and economic well-being. To best 
achieve these goals, in August 2003, the 
Land Use Leadership Council was creat-
ed which issued a land use report to the 
Governor advising her and her Adminis-
tration which specific initiatives regard-
ing land use and resource management. 
The Governor and the Department of 
Environmental Quality support the 
findings of the report and continue to 
make changes according to the Council’s 
recommendations. The Department of 

Environmental Quality promotes the 
sustainability of Michigan’s land basin 
industries and continued urban revital-
ization, while concurrently protecting 
the State’s environmental quality. The 
Administration supports planning that 
will help maintain critical infrastructure 
and reduces the need for new infrastruc-
ture in undeveloped areas. Furthermore, 
emphasis is placed on helping maintain 
undeveloped areas for biodiversity pro-
tection, wildlife areas, recreation and 
agriculture. 
 Reducing blight in urban areas. The 
Governor has a stated goal supporting 
efforts in Michigan to make Michigan 
cities more livable by expediting the 
reuse of abandoned properties, con-
trolling blight, encouraging private 
investments, encouraging mixed use 
involvement, improving transportation 
options, and supporting a full range of 
housing options in attracting and re-
taining residents who can contribute 
to the viability of our urban core areas. 
Concerning this, Governor Granholm 
signed a six-bill “anti-blight” package in 
January 2004 that allows cities with a 
population of 7,500 or more to develop 
an administrative board to hear cases on 
blight, illegal dumping, abandoned ve-
hicles, etc., to expedite the resolution of 
these cases by removing them from the 
overburdened court system.
Demonstrating governmental com-
mitment to the area. In its report, the 
Michigan Land Use Leadership Coun-
cil recommended that the State should 
support the location of public offices 
and facilities in urbanized areas. By do-
ing so, the State can stimulate economic 
activity, encourage private reinvestment 
in urban areas, make optimum use of 
existing infrastructure, decrease sprawl 
and increase the flexibility of govern-
ment services. When locating or relo-
cating State facilities, the Council rec-
ommended the State to conform to the 
following guidelines:

a. First consider the adaptive use 
of historic buildings or reuse of 
existing buildings within urban 
areas;

b. If no suitable existing facilities 
are available, plan the construc-
tion of new facilities within cit-
ies or established town centers 
that have adequate existing in-
frastructure; 

c. Avoid construction of State-
owned or State-leased facilities 
on Greenfield sites or at loca-
tions that require the construc-
tion of new infrastructure except 
in those limited instances where 
the constituency served or pro-
grams supported require the use 
of rural/open space settings. In 
response, the Administration 
issued an Executive Order that 
requires State facilities, if at all 
possible, to be located in urban 
areas with existing and appropri-
ate infrastructure and services. 

d. Providing grants and loans for 
Brownfield redevelopment. 
Governor Granholm advanced 
the idea protecting the envi-
ronment and at the same time 
growing our economy. Since 
early 2004, Governor Granholm 
signed legislation to redirect $55 
million in clean Michigan ini-
tiative funds to the Brownfield 
grants and loans program. The 
initiative will annually award 
five grants and five loans to com-
munities for the redevelopment 
of Brownfields. The award will 
be a minimum of $5 million 
annually in new grant and loan 
Brownfield redevelopment proj-
ects, with a balanced statewide 
distribution. It is estimated that 
this initiative will achieve rede-
velopment of 25 acres of Brown-
field property per year, through 
the grants and loan program. 

DDA Update
Continued from page 19
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Moreover, the initiative will an-
nually create 100 new jobs as a 
result of Brownfield grants and 
loan projects. The Brownfield 
grants and loan initiative will 
bolster local economies by lever-
aging an estimated $7.5 million 
in private investment per year. 

 
Contract Zoning

The Legislature has permitted what 
appears to be broad exceptions to the 
Zoning Enabling Act through the enact-
ment of Contract Zoning. The statute, 
which is found at 2004 PA 579; MCL 
125.584g for Cities and Villages; 2004 
PA 578 for Counties and 2004 PA 577 
for Townships, provides as follows:

City and Village Zoning Act 
(Excerpt)

Act 207 of 1921

125.584g Conditions to rezoning 
land; offer by landowner; approval by 
city or village; time period; extension; 
lack of offer by landowner. 

(1) An owner of land may voluntarily 
offer in writing, and the city or vil-
lage may approve, certain use and 
development of the land as a condi-
tion to a rezoning of the land or an 
amendment to a zoning map.

(2) In approving the conditions under 
subsection (1), the city or village 
may establish a time period during 
which the conditions apply to the 
land. Except for an extension under 
subsection (4), if the conditions are 
not satisfied within the time speci-
fied under this subsection, the land 
shall revert to its former zoning 
classification.

(3) The city or village shall not add to or 
alter the conditions approved under 
subsection (1) during the time pe-
riod specified under subsection (2).

(4) The time period specified under sub-
section (2) may be extended upon 
the application of the landowner 
and approval of the city or village.

(5) A city or village shall not require a 
landowner to offer conditions as a 
requirement for rezoning. The lack 
of an offer under subsection (1) shall 
not otherwise affect a landowner’s 
rights under this act, the ordinances 
of the city or village, or any other 
laws of this state.

 Both developers and municipal 
planners are in agreement that this type 
of authorization provides a positive ad-
dition to the Zoning Enabling Act, if 
provided with the form and substance. 
However, there may be a strong con-
sensus among several attorneys on the 
municipal side that we have not reached 
the point that the current authorization 
is a positive addition, and that it may 
in fact create municipal liability and re-
lated problems. 

Michigan’s new process for 
collection of delinquent real 
property taxes

The new act shortens the delin-
quent property tax collection process to 
two and a half to three years, or one and 
a half to two years for certified aban-
doned property. The act expands and 
fully funds title search and owner iden-
tification procedures; provides enhanced 
notice in an attempt to meet minimum 
due process requirements; provides for 
multiple mail notices, including at least 
one certified mail notice; personal visits 
to delinquent property and posting of 
notice on property; publication of de-
linquent property information; judicial 
foreclosure proceedings, supplemented 
by an administrative show cause hear-
ing; Provides incentive to sell or reuse 
tax reverted property; includes mone-
tary damage limitations. 1999 P.A. 123, 
as amended; MCL 211.78 through 
211.780. 

 
New title search and notice 
requirements.

The County Treasurer collecting 
delinquent property taxes, or State Trea-
surer in “opt-out counties” must con-

duct a search of the following records 
in an attempt to identify persons with a 
legal interest in property subject to tax 
foreclosure:

a. Land title records in the Coun-
ty Register of Deeds office

b. Tax records in the office of the 
County Treasurer and local 
treasurer and assessor

c. A title search or other search 
products to identify the own-
ers of a property interest in the 
property using any of the fol-
lowing authorized representa-
tives:
(i) A title insurance company 

or agent licensed to con-
duct business in Michigan;

(ii) An attorney licensed to 
practice law in Michigan;

(iii) A person accredited in land 
title search procedures by a 
nationally recognized orga-
nization in the fi eld of land 
title searching; or

(iv) A person with demonstrat-
ed experience searching 
land title records as deter-
mined by law. 

d.  Notice by certified mail. The 
State Treasurer, or its autho-
rized representative determines 
address reasonably calculated 
to inform by certified mail, re-
turn receipt requested, a person 
with an interest in tax delin-
quent property of a pending tax 
foreclosure proceeding. Under 
the statute, the following are 
deemed reasonable steps to as-
certain an address necessary to 
correct any deficiency in the 
provision of notice:
(i) Notice by personal visit and 

posting. The Department 
of Treasury or authorized 
representative must visit 
each parcel subject to fore-

Continued on the next page
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closure. If an occupant is 
present, the occupant must 
be informed of pending 
foreclosure proceedings, 
rights of property owner, 
and organizations that 
may provide assistance. If 
no occupant, the Depart-
ment of Treasury or au-
thorized agent must place 
notice of the pending 
foreclosure proceedings in 
a conspicuous manner on 
the property. 

(ii) Notice by publication. If the 
Department of Treasury or 
its authorized representa-
tive is unable to obtain an 
address reasonably calcu-
lated to inform a person 

with an interest in property 
subject to tax foreclosure, 
or is unable to notify a per-
son with an interest in the 
property by certified mail, 
the Department of Trea-
sury must publish a notice 
of the foreclosure proceed-
ing and list the property 
subject to foreclosure (with 
any names available) in a 
newspaper of general cir-
culation for three succes-
sive weeks.

(iii) Correction of deficiency and 
notice. If the Department 
of Treasury or its autho-
rized representative should 
discover any deficiency in 
notice, it must take rea-

sonable steps in good faith 
to correct the deficiency. 
Court Rules for quiet title 
proceedings and substi-
tuted service are not ap-
plicable to tax foreclosure 
proceedings. The various 
requirements under MCL 
211.78i are exclusive and 
exhaustive. Other require-
ments relating to notice 
or proof of service under 
other law, rule, or other 
legal requirement are not 
applicable. 

The introduction and application of 
these new laws will create a more vibrant 
community in our unique downtowns, 
enabling many to enjoy a wonderful area 
to live, work and play in Michigan. 

DDA Update
Continued from page 19
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To the Section Members: 

Chief Judge Whitbeck, on behalf of the Michigan Court of Appeals, is seeking any proposals suggesting improvements to the 
appellate courts’ operations.  Please present any suggestion to the Public Corporation Section before May 20, 2005.  Its Council 
will review and submit them to Judge Whitbeck by June 1, 2005.  The submissions will be collected and reviewed over the sum-
mer.  Chief Judge Whitbeck intends to publicly recognize the winning proposal(s) this fall, possibly at the State Bar Meeting.  

The proposal should address each of these three considerations:

1) A concise description of the proposed improvement;

2) A description of the result to be obtained from the proposal and an explaination of how it will improvement the court’s   
     operations, or be a benefit to either attorneys or the litigants; and

3) A description of how the result can be measured, preferably in a method that will show to be quantifiable results. 

Please send any suggestions to either Marcia Howe at mhowe@jrlaf.com. or Gerry Fischer at gfisher@secrestwardlel.com. 

 FYI - The Appellate Court’s Internal Operating Rules can be reviewed at its website:  http://courtofappeals.mijud.net/.

Court of Appeals Proposals
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Opinions of the Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of the Freedom of Information and Municipal Affairs Division 
and a member of the Publications Committee furnished the text of the headnotes of these opinions. The full text of these 
opinions may be accessed at www.mi.gov/ag. 

By: George M. Elworth, Assistant Attorney General

Freedom of Information Act: 
Meaning of “business day” 

under FOIA

The five business days within which 
a public body must respond to a request 
for a public record under section 5 of 
the Freedom of Information Act, MCL 
15.235, means five consecutive week-
days, other than Saturdays, Sundays, 
or legal holidays, and not five consecu-
tive days on which the particular public 
body receiving the request is open for 
public business.

Opinion No. 7172
March 17, 2005

Incompatibility: 
Incompatibility of charter township 

trustee and community college trustee

The Incompatible Public Offices Act 
does not prohibit a person from simul-
taneously serving as a trustee in a charter 
township and as a member of a board of 
trustees of a community college district 
unless these two governmental entities 
enter into contractual negotiations or a 
contract or some other situation arises 
in which the public official holding dual 
offices cannot advance the interests of 
both offices simultaneously.

Opinion No. 7173
March 18, 2005

Michigan Constitution:
Constitutionality of city providing same-

sex domestic partnership benefits

Const 1963, art 1, § 25 operates as 
a limitation on government conduct and 
therefore applies to state and local gov-
ernmental entities, including the City of 
Kalamazoo. 

Const 1963, art 1, § 25 prohibits state 
and local governmental entities from con-
ferring benefits on their employees on the 
basis of a “domestic partnership” agree-
ment that is characterized by reference to 
the attributes of a marriage. Accordingly, 
the City of Kalamazoo’s Domestic Partner 
Benefits Policy is contrary to the mandate 
of Const 1963, art 1, § 25.

 Const 1963, art 1, § 25 does not 
invalidate a state or local governmental 
entity’s existing contractual obligations, 
but does apply to its future contracts.

Opinion No. 7171
 March 16, 2005

Prosecutors: 
Application of Legal Birth Definition Act 

to Abortion Procedures

The Legal Birth Definition Act, 
MCL 333.1081 et seq, which defines 
when a person shall be considered born 
for all purposes under the law, has the ef-
fect of banning, with certain exceptions, 

those dilation and extraction (D & X) 
abortion procedures that require the 
killing of a “perinate” as defined in the 
act. The Legal Birth Definition Act does 
not have the effect of banning the dila-
tion and evacuation (D & E) abortion 
procedure.

A physician or physician’s agent is 
immune from criminal, civil, or admin-
istrative liability for performing a dila-
tion and extraction (D & X) abortion 
procedure when, in the “physician’s rea-
sonable medical judgment and in com-
pliance with the applicable standard of 
practice and care,” it is necessary to pro-
tect the life or health of the mother as set 
forth in section 3(2) of the Legal Birth 
Definition Act, MCL 333.1083(2).

Prosecuting attorneys are directed 
to employ the interpretation of the Le-
gal Birth Definition Act contained in 
this opinion.

Opinion No. 7174
April 4, 2005

Section Mission: The Public Corporation Law Section of the State Bar of Michigan provides education, information and analysis about is-
sues of concern through meetings, seminars, this site, public service programs, and publication of a newsletter. Membership in the Section 
is open to all members of the State Bar of Michigan. Statements made on behalf of the Section do not necessarily reflect the views of the 
State Bar of Michigan. 
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Recent Public Law Decisions of Interest
By Ronald D. Richards Jr. and Sarah Gabis, Foster Swift Collins & Smith, P.C.

Open Meetings Act Does Not Apply 
to Individual Leader of a City Public 

Schools System

Craig v Burnley, ___ Mich App ___; 
___ NW2d ___ 

(Docket No. 249948, 3/31/05)

The defendant, chief executive offi-
cer of the City of Detroit Public Schools, 
refused to renew contracts of several cur-
riculum leaders and coordinators in the 
Detroit Public Schools. After commu-
nicating that refusal, many leaders and 
coordinators requested meetings, which 
the defendant officer coordinated. The 
meetings were conducted at thirteen 
different locations simultaneously. The 
plaintiffs, city residents, filed suit seek-
ing a declaratory ruling that the officer 
was required to follow the Open Meet-
ings Act (“OMA”), MCL 15.261 et seq., 
and that his failure to do so rendered his 
non-renewal of the subject contracts 
void. The trial court agreed with the 
plaintiffs, and granted the plaintiffs 
summary disposition.

The Court of Appeals reversed, and 
held that the OMA was inapplicable to 
the officer. The Court explained that 
the officer is not a “public body” within 
the OMA’s definition of that term, since 
he is an individual acting in his official 
capacity. The Court then rejected the 
plaintiffs’ argument that the officer is a 
“public body” on the theory that the of-
ficer exercises all powers and performs all 
duties held by the former school board; 
the Court explained that the plaintiffs’ 
argument would render nugatory the 
OMA’s definition of “public body” and 
therefore fails. Since the OMA is inap-
plicable to the officer, the Court con-
cluded that the trial court erroneously 
granted the plaintiffs’ summary dispo-
sition motion, and the Court ordered 
summary disposition be awarded in fa-
vor of the defendant officer.

Governmental Immunity Exception 
Does Not Apply to Traffic Signals

Johnson-McIntosh v City of Detroit, 
___ Mich App ___; ___ NW2d ___ 
(2005) (Docket No. 244349, dec’d 

05/05/05)

The Court of Appeals’ decision in 
Johnson-McIntosh v City of Detroit, ___ 
Mich App ___; ___ NW2d ___ (2005) 
(“Johnson-McIntosh II”), arose after the 
Court of Appeals convened a special 
panel to resolve the conflict between the 
prior opinion in that case, Johnson-Mc-
Intosh v City of Detroit, 261 Mich App 
801; 688 NW2d 832 (2004) (“Johnson-
McIntosh I), and Marchyok v Ann Arbor, 
260 Mich 684; 679 NW2d 703 (2004). 
In Marchyok, the Court held that a mu-
nicipality is immune from liability un-
der the highway exception for injuries 
caused by defective traffic control de-
vices. Later, in Johnson-McIntosh I, the 
Court followed the Marchyok panels’ 
ruling, but only because it was com-
pelled to do so under MCR 7.215(J). 

In resolving the conflict, the John-
son-McIntosh II Court adopted the hold-
ing in Marchyok, and held that “no 
basis in Michigan law currently exists” 
for the proposition that a governmental 
entity, including a municipality, is sub-
ject to liability for the failure to repair 
and maintain traffic control devices. 
The cases involved the interpretation 
of MCL 691.1402(1), which contains 
the highway exception to governmental 
immunity, and MCL 691.1402a, which 
sets forth a municipality’s duty concern-
ing county highways, in the context of 
lawsuits asserted against municipalities 
arising out of personal injuries suffered 
allegedly based on failure to maintain 
traffic signals. The Johnson-McIntosh II 
Court reviewed the history of several 
cases that have addressed the highway 
exception to governmental immunity 

in the context of traffic control devices, 
and concluded that a municipality is 
not responsible for failure to maintain a 
traffic control device, including a traffic 
signal. Thus, the Court determined that 
the defendant city is governmentally 
immune from liability for the plaintiff ’s 
injury caused by an inoperative traf-
fic signal. Since the plaintiff ’s claim in 
Johnson-McIntosh II did not fall within 
an exception to governmental immu-
nity, the Court concluded that the de-
fendant city was entitled to summary 
disposition. 

Township May Disburse Funds to 
Neighboring Township to Assist in 

Legal Defense

Hess v Cannon Township and Gratton 
Township ___ Mich App ___; ___ 

NW2d ___ (2005) 
(Docket No. 248974, dec’d 03/31/05)

The Court of Appeals recently 
decided in a published opinion that a 
township may legally expend monies 
from the township’s general fund to as-
sist a neighboring township in its legal 
defense against a developer seeking to 
develop a parcel of property within the 
neighboring township’s borders and ad-
jacent to the township. 

The dispute arose after Cannon 
Township adopted a resolution autho-
rizing the disbursement of general funds 
for the purpose of defending regional 
land use planning. The neighboring 
township of Grattan was then involved 
in a civil action with a developer who 
was seeking to develop a parcel of prop-
erty located in Grattan Township as a 
manufactured housing development. 
The parcel of property at issue in the 
dispute is adjacent to Cannon Town-
ship, located on its eastern border. Both 
townships opposed the proposed devel-
opment, and Cannon Township sought 
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to legally intervene in the pending civil 
action, which was denied. 

After being denied its petition to in-
tervene, Cannon Township passed two 
resolutions. The first listed the Town-
ship’s findings regarding the adverse 
impact the development would have on 
Cannon Township including increased 
traffic patterns, the inconsistent char-
acter of the proposed development with 
the adjacent zoning districts located in 
Cannon Township, the incompatibility 
of the development with future land use 
plans in both townships, overcrowding 
of the school district, the inadequate 
capacity of public facilities servicing the 
proposed development and the proxim-
ity of a vulnerable watershed area to the 
proposed development. This resolution 
went on to authorize the expenditure of 
Township funds to assist Gratton Town-
ship in defraying the costs of defending 
the developer’s requests to develop the 
property. The second resolution autho-
rized the expenditure of Township Gen-
eral Funds in the amount of $90,660.00 
to Grattan Township to specifically as-
sist in reimbursing and defraying the 
costs of legal proceedings incurred by 
Gratton Township in defense of the civil 
litigation against the developer. Subse-
quently, Cannon Township executed 
a contractual agreement with Gratton 
Township to formalize the expenditure. 

Subsequently, taxpayers who reside 
in Cannon Township brought suit al-
leging that they suffered damages as of 
a result of this expenditure in that the 
expenditure was unlawful. The plain-
tiffs sought a declaration from the court 
that the expenditure was unlawful, that 
Gratton Township repay the funds to 
Cannon Township, and that Cannon 
Township be permanently enjoined 
from making future disbursements to 
Gratton Township for this purpose. The 
trial court denied the plaintiffs request, 
holding that the expenditures were law-
ful under the Michigan Constitution 
and MCL 41.2.

The Court of Appeals affirmed 
the trial court, holding that the expen-

diture was lawful under the Michigan 
Constitution, and MCL 41.2(1)(b) as 
a contract necessary and convenient 
for the exercise of Cannon Township’s 
corporate powers. The Court reasoned 
that the Township has the power to pass 
ordinances regarding the health, safety, 
and general welfare of its persons and 
property under MCL 41.181. Consis-
tent with the ability to pass these or-
dinances is the ability to protect these 
concerns by funding expenditures nec-
essary to further the stated public pur-
pose. The Court further reasoned that 
the Township had stated such a public 
purpose in its two detailed resolutions 
regarding the adverse impacts the devel-
opment would have on the Township. 
Thus, the expenditure served a valid 
public purpose. 

The Court went on to state that the 
expenditure was valid even though it 
was not approved by the electors of the 
township under MCL 41.3, which pro-
vides in part that orders for payments 
of money must be authorized by the 
registered electors of the township. The 
Court held that this provision is not 
applicable to townships that have abol-
ished the practice of holding an annual 
meeting in that MCL 41.8 authorizes 
township boards to assume all powers 
exercised by registered electors at an an-
nual meeting. Thus, the expenditure of 
Township funds to assist in the legal de-
fense of a neighboring township’s efforts 
to oppose development located on the 
assisting Township’s borders, is a per-
missible expenditure, both under the 
State Constitution, and the Township’s 
powers to enter into contracts necessary 
and convenient for the exercise of the 
Township’s corporate powers. 

In a dissenting opinion filed by Jus-
tice Smolenski, the Justice indicated his 
opposition based upon MCL 41.181. 
The Justice’s reasoning behind the dis-
sent is based upon the belief that MCL 
41.181’s grant of power to townships is 
limited to adopting ordinances and reso-
lutions to regulate the health, safety and 
welfare of township residents, and that 

it does not authorize the expenditure 
of funds in general. Instead, the Justice 
reasoned, the expenditure of funds is 
otherwise governed by MCL 41.110c, 
which does not permit an expenditure 
of this type. 

A Township Ordinance Mandating 
the Use of a Single Waste Hauler 

and Imposing a Fee for Delinquent 
Payment is Not Invalid as an Imper-
missible Tax or Under the Dormant 

Commerce Clause

Wheeler v Charter Township of Shelby 
and Board of Trustees of Shelby Township 
___ Mich App ___; ___ NW2d ____ 

(2005) (Docket No. 249116, dec’d 
April 12, 2005)

Plaintiff, a resident of Shelby Town-
ship, commenced this action challenging 
the constitutionality of the Township’s 
Ordinance mandating the use of a single 
waste hauler chosen by the Township, 
by all single family residences on the 
grounds that the Ordinance amounted 
to an impermissible tax under the Head-
lee Amendment, and otherwise violated 
the Dormant Commerce Clause. 

The Ordinance in question, Or-
dinance No. 211, requires single fam-
ily residences within the Township to 
use a single waste hauler approved by 
the Township, and to pay a fee to the 
hauler for the services. In addition, the 
Ordinance imposes a fee assessed by the 
Township, and enforceable as a tax lien 
on the associated property, for the delin-
quent payment of the associated hauling 
fee to the waste hauler. 

Plaintiff alleged that the various 
fees authorized by the Ordinance con-
stitute a tax because those fees served a 
revenue generating purpose and because 
participation in the trash collection and 
disposal program and payment of fees 
billed were enforceable through an ex-
ercise of the Township’s police powers. 
Since the alleged tax imposed by the Or-
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dinance was not passed by a majority of 
the Township electors as mandated by 
Article 9, Section 31 of the Michigan 
Constitution, otherwise known as the 
Headlee Amendment, it was allegedly 
enacted in violation of the Constitution 
and thus invalid. Plaintiff also alleged 
that the Township’s action of renew-
ing the contract with the single waste 
hauler without securing new competi-
tive bids violated the Commerce Clause 
of the United States Constitution. The 
trial court found that the fee imposed 
by the waste hauler as required by the 
Ordinance did not violate the Headlee 
Amendment, but that the delinquency 
charges authorized by the Ordinance 
constituted a tax for the purposes of the 
Headlee Amendment. 

The Court of Appeals agreed with 
the trial court’s holding that the fees im-
posed by the waste hauler and mandated 
by the Ordinance did not violate the 
Headlee Amendment. It disagreed, how-
ever, with the trial court’s holding that the 
delinquency charges violated the Headlee 
Amendment. The Court of Appeals thus 
held neither section of the Ordinance vio-
lates the Headlee Amendment. 

The Court relied on Bolt v City of 
Lansing, 459 Mich 152 (1998) in its 
distinction between a fee and a tax to 
determine the mandatory participation 

and payment to the waste hauler was a 
fee and not a tax. The fee imposed sat-
isfied two of the three elements identi-
fied in Bolt. The fee imposed served a 
regulatory purpose in that it ensured the 
efficient removal of waste products and 
to protect the public health. It also, the 
Court held, had the characteristics of a 
user fee, in that the waste hauler received 
all revenues generated by the fee as op-
posed to the Township. While the Or-
dinance mandated participation, given 
that the fee otherwise had the character-
istics of a user fee, it did not constitute 
a tax. Since the Ordinance satisfied two 
of the three criteria set forth in Bolt, it 
did not render the fee a tax simply be-
cause the Township placed its policing 
authority behind the enforcement of the 
Ordinance.

In addition the Court held that the 
penalty provisions imposed for the delin-
quent payment of the fees to the waste 
hauler did not constitute a tax for the 
purposes of the Headlee Amendment, 
since the provisions served a permissible 
regulatory function in encouraging com-
pliance with the Township’s waste dis-
posal plan. Although the monetary pen-
alty authorized to enforce the Ordinance 
against delinquencies in payment to the 
waste hauler may generate de minimus 
revenue for the Township, the documen-

tation offered by the Plaintiff failed to 
demonstrate any tax-like benefit on the 
general public. Thus, the Ordinance was 
found not to impose a tax in violation of 
the Headlee Amendment. 

Also, the Court of Appeals held 
that the failure of the Township to re-
bid the single waste hauler contract after 
an initial three-year contract period did 
not violate the Commerce Clause of the 
United States Constitution. The Court 
reasoned that since the Ordinance con-
tained no prohibition against accepting 
bids from, or contracting with, out of 
state waste haulers, it did not unlawful-
ly discriminate against interstate com-
merce. It also held that since all poten-
tial bidders were aware of the extension 
of the contract option after the initial 
three-year period, and thus had knowl-
edge of this fact when bidding, the Or-
dinance did not impermissibly burden 
interstate commerce. 

Thus, the Ordinance did not violate 
the Headlee Amendment to the Michi-
gan Constitution, nor did it violate the 
Commerce Clause of the United States 
Constitution. Accordingly, the Ordi-
nance was valid and enforceable. 

Ronald D. Richards Jr., and Sarah J. 
Gabis are Associate Attorneys, with Foster 
Swift, Collins & Smith, P.C.

Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629

June 2-5  ABA State and Local Law Section Meeting,
                   Anchorage, Alaska

June 24-25 PCLS / MAMA 7
th
 Annual Joint Summer Educational 

Conference, Grand Hotel, Mackinac Island

August 4-9 ABA Annual Meeting, Chicago, IL

Sept. 21 - 23 MAMA/MML Annual Meeting, Amway Grand 
Hotel, Grand Rapids

Sept. 27-30 MAMA/MML Annual Meeting, Amway Grand 
Hotel, Grand Rapids 

Sept. 26-29 IMLA Savannah, GA, Hyatt & Marriott

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area

2005
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Legislative Update
By: Kester K. So and David P. Massaron, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have consid-
ered numerous bills of municipal interest. The following are summaries of some of those bills.

Laws Enacted: 
• Highway Displays. SB 234, PA 1 re-

vises the prohibition against sales and 
displays in the right-of-way of a state 
trunk line highway within cities or 
villages.

• Local Road Preservation. HB 4197, 
PA 5 eliminates the county popula-
tion and revises the township popu-
lation figure in contracts for preser-
vation of county local road systems 
within townships.

• Millage Elections. HB 4570, PA 12 
revises effective date of millages after 
voter approval. 

• Downtown Development. HB 4318, 
PA 13 provides for notification to 
certain county entities prior to ex-
pansion of downtown development 
authorities. 

• Economic Development Notice. 
 HB 4013. PA 14 provides for notifi-

cation to county entities when plan-
ning for expansion under the tax in-
crement finance authority act. 

• Economic Development Notice. HB 
4012, PA 15 provides for notification 
to county entities when planning for 
expansion under the local develop-
ment financing act. 

Bills Passed in the Senate and 
the House of Representatives 
• County Commission Vacancy. 
 HB 4227 clarifies the procedure for 

filling a county commissioner vacancy. 
Amends Section 15 of 1966 PA 261. 

Bills Passed in the Senate: 
• Waste Reduction Voted Approval. SB 

79 requires voted approval for county 
waste reduction programs and fund-

ing amounts. Amends Section 8a of 
1967. 

Bills Passed in the House of 
Representatives: 
• Court Magistrates' Bond. HB 4025 re-

quires bonds for district court magis-
trates to be filed with local funding 
unit. Amends Section 8507 of 1961 
PA 236. 

• Property Tax Cap Correction. HB 4065 
allows the correction of an incor-
rect uncapping of property taxes. 
Amends Section 27d of 1893 PA 206 
(MCL211.27a). 

• Income Threshold. HB 4188 increases 
the income threshold to defer summer 
property taxes. Amends Section 51 of 
1893 PA 206. 

• Canvasser Procedures. HB 4275 clar-
ifies state board of canvassers proce-
dures. Amends Section 477 of 1954 
PA 116 (MCL 168.477). 

• Ten Commandments Display. 
 HB 4433 authorizes and regulates 

certain displays of the Ten Com-
mandments on public property.

• Absentee Ballot Restrictions. 
 HB 4481 revises certain restrictions 

on requests for registration or absen-
tee ballots. Amends Section 759a of 
1954A PA 116 (MCL 168.759a). 

• Tax Increment Financing. HB 4482 
expands the definition of an eligible 
obligation under tax increment fi-
nancing to include certain manage-
ment contracts or contracts for pro-
fessional services. Amends Section 1 
of 1980 PA 450. 

• Motorsports Stadium B.Y.O.B. 
 HB 4541 allows patrons of motors-

ports entertainment complexes with 
1,500 or more seats to bring in their 

own alcoholic beverages under certain 
circumstances. Amends Section 518 
of 1978a PA 58 (MCL 436.1518). 

Bills Introduced in the Senate: 
• Property Assessments. SB 295 revises 

the calculation of additions and losses 
for property tax assessment purposes. 
Amends Section 34d of 1893 PA 
206. 

• Parking Violations Bureau. SB 341 al-
lows a parking violations bureau to 
be operated by a downtown devel-
opment authority. Amends Section 
8395 of 1961 PA 236. 

• Rural Area Block Grants. SB 352 ear-
marks community development 
block grant funds to rural areas. 
Amends Sections 17708, 17751, 
17752 and 17763 of 1978 PA 368. 

• County Road Commission. SB 367 al-
lows a county road commission to buy 
and sell real property. Amends Sec-
tion 10, PA 283, 1909 (CL 224.10) 
as amended by PA 516, 2004.

• Detroit Regional Water. SB 372 pro-
vides for regionalization of the De-
troit water and sewer system.

• Downtown Development Authori-
ties. SB 413 provides for general 
amendments to downtown develop-
ment authorities. Amends Sections 
1, 3, PA 197, 1975 (CL 125.1651, 
125.1653) as amended by PA 196, 
2004, 521, 2004; adds section 3e.

• Tax Increment Financing. SB 414 
provides for general amendments to 
tax increment financing. Amends 
Sections 1, 3, PA 450, 1980 (CL 
125.1801, 125.1803) as amended 

Continued on the next page
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by PA 499, 1998 and PA 148, 1983; 
adds section 3a.

Bills Introduced in the House of 
Representatives: 
• Sunday, Election Day Service Process. 

HB 4133 repeals the prohibition of 
process service on Sunday and elec-
tion day. 

• Property Assessments. HB 4477 re-
vises calculation for additions and 
losses for purposes of property tax 
assessments. Amends Section 34d of 
1893 PA 206 (MCL 211.34d). 

• Charter School Location. HB 4506 
restricts the location of new charter 
schools authorized by a commu-
nity college. Amends Sections 502, 
1311d, PA 451, 1976 (CL 380.502 
and 380.1311d) as amended by PA 
289, 1995, and as added by PA 23, 
1999.

• Property Assessment Notification. 
 HB 4521 requires a property assessor 

to notify each owner of contiguous 
real property at the time property is 

Legislative Update
Continued from page 19

assessed as unknown. Amends Sec-
tion 3, 24, PA 206, 1893 (CL 211.3, 
211.24) as amended by PA 620, 
2002.

• Water Management Districts. HB 4546 
eliminates regional water and sewer 
districts.

• Senior Citizen Tax Delinquency. 
 HB 4547 prohibits foreclosure on 

a senior citizen’s or a handicapped 
person’s home for delinquent taxes. 
Amends PA 206, 1893 (CL 211.1 to 
211.157).

• Road Closing. HB 4564 allows for a 
hearing on closing a road that ser-
vices another community. Amends 
Sections 1, 5, PA 296, 1969 (CL 
247.851, 247.855) as amended by 
PA 12, 1980; adds section 3a.

• Sewage Grants. HB 4572 provides 
for use of Great Lakes Water Quality 
Bonds for sewage treatment project 
grants. Amends PA 227, 1985 (CL 
141.1051-141.1076) by adding Sec. 
16a.

• Sewage Grants. HB 4573 transfers 
certain Great Lakes Water Quality 
Bonds revenue to the Wastewater 
Application Grant Fund. Amends 
Section 19708, PA 451, 1994 (CL 
324.19708) as added by PA 397, 
2002.

• Sinking Funds. HB 4575 allows sink-
ing funds to be used for any pur-
pose for which bonds may be issued. 
Amends Section 1212, PA 451, 1976 
(CL 380.1212) as amended by PA 
299, 2003.

• Access Sites. HB 4576 provides al-
lowable uses of public access sites on 
inland lakes. Amends PA 451, 1994 
(CL 324.1010324.90106) by adding 
Sec. 30111a.

• Cost of Prosecution. HB 4629 requires 
payment for cost of prosecution in 
certain circumstances. Amends Sec-
tions 1f, 3, Chapt. IX, Sec. 3, Chapt. 
XI, Sec. 8, Chapt. XII, Sec. 22, 
Chapt. XIV, PA 71, 1994, and PA 
506, 1980.

• Township Wind Energy. HB 4648 pro-
vides for definition and regulation 
of wind energy systems in township 
ordinances. Amends PA 184, 1943 
(CL 125.271 to 125.310); adds sec-
tion 16j.

• County Wind Energy. HB 4649 provides 
for definition and regulation of wind 
energy systems in county ordinances. 
Amends PA 183, 1943 (CL 125.201 
to 125.240); adds section 16j.

• Downtown Development Authorities. 
 HB 4666 provides for general 

amendments for downtown develop-
ment authorities. Amends Sections 
1, 3, PA 197, 1975 (CL 125, 1651, 
1653) as amended by PA 196, 2004, 
PA 521, 2004; adds section 3e.

• Tax Increment Financing. HB 4667 
provides for general amendments 
for tax increment financing. Amends 
Sections 1, 3, PA 450, 1980 (CL 125, 
1801, 125.1803) as amended by PA 
499, 1998, PA 148, 1983; adds sec-
tion 3a.
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Thursday, June 2, 2005
8:00 a.m. - 11:00 a.m.  
Executive Committee Breakfast Meeting

11:00 a.m. - Noon 
Urban Lawyer Advisory Board Meeting

Noon - 1:30 p.m. 
Hot Topics—Land Use and Planning Law Box Luncheon

1:45 p.m. - 2:45 p.m.  
Hot Topics—Government Operations and Liability

1:45 p.m. - 2:45 p.m.   
Hot Topics—Homeland Security
 
3:00 p.m. - 4:00 p.m.  
Hot Topics—Condemnation Law

3:00 p.m. - 4:00 p.m.  
Hot Topics—Environmental Law
 
3:30 p.m. - 5:00 p.m.  
Publications Oversight Board Meeting

6:00 p.m.   
Casual Dinner for those who are in town

Friday, June 3, 2005
8:00 a.m. – 5:00 p.m.  
Section Office Open

7:30 a.m. - 8:45 a.m.  
Land Use and Planning Committee Meeting

9:00 a.m. - 10:15 a.m.  
Mutual Aid and Intergovernmental Agreements for Homeland Se-
curity. Join this panel for a discussion of agreements that provide 
the means for state and local governments to provide resources 
to one another for law enforcement, emergency response, and 
other homeland security-related issues, and which are essential to 
implementing the new National Incident Management System 
(“NIMS”).  Sponsored by the Homeland Security Committee.

9:00 a.m. – 10:15 a.m.  
The Alaska Experience in Government Law. Hear Alaska attorneys 
share their insights on various constitutional, employment and envi-
ronmental law issues affecting all local governments.  Sponsored by 
the Government Operations and Liability Committee.

10:15 a.m.-10:30 a.m. Break

ABA Section of State and Local Government Law 
Spring Meeting Schedule

Captain Cook Hotel, Anchorage, Alaska, June 2-5, 2005

10:30 a.m. -11:45 a.m. 
The No Child Left Behind Act.  Understanding the controversy 
surrounding this law.  A practical and inquisitive look at the 
most significant obligations placed upon school districts, and 
the ramifications of those obligations.  Sponsored by the Public 
Education Committee.

10:30 a.m. -11:45 a.m. The Alaska Permanent Fund – Negative 
Tax or Fiscal Resource?  This program will provide insights from 
the Alaska  Permanent Fund Corporation and the Sitka Corpo-
ration Counsel.  Then, hear presentations from Alaskan corpo-
rate counsel and national bond counsel firms to consider: A New 
Alaska Pipeline – Revenue Bond or Investment Vehicle?  Sponsored 
by the Public Finance Committee.

12:00 Noon -1:30 p.m. 
Luncheon, with Speaker Brooks Chandler
   
1:45 p.m. - 3:15 p.m. 
Alaska v. The United States.  This case was filed by the State of 
Alaska against the United States, and was recently argued in the 
United States Supreme Court.  Join this panel discussion about 
this case that concerns ownership of lands underlying Glacier Bay, 
including associated environmental consequences.  This program 
is of timely interest (the Supreme Court’s decision is anticipated by 
the time of presentation).  Sponsored jointly by the Land Use and 
Planning Committee and the Environmental Law Committee.

3:15 p.m. - 3:30 p.m. Break

3:30 p.m. - 4:30 p.m. 
The Good, the Bad, and the Ugly, Part II.  Ethical Issues in Govern-
ment Representation.  In this program, role playing by a cast of 
characters will be used to highlight ethical issues encountered by 
government lawyers and lawyers who practice before state and 
local governments.  Various scenarios will be presented and then 
discussed by the seminar panelists and participants.  Moderated 
by the Ethics Committee.

4:30 p.m. - 6:00 p.m.  
Welcome Reception

Saturday, June 4, 2005
7:30 a.m. - 9:30 a.m.  
Council Breakfast Meeting

9:45 a.m.                            
Board buses to Whittier for glacier cruise
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This conference presents current highlights of legal developments and practical issues fac-
ing public corporation and municipal attorneys in Michigan. Both experienced attorneys
and those new to the field will participate in sessions with experts on the session topics.

Ample time has been built into the conference to network and to discuss the challenges
attorneys are facing in communities and public corporations, large and small. There will
also be plenty of time for family activities at one of America’s premier summer destina-
tions: The Grand Hotel on Mackinac Island!

MAMA and PCLS are pleased to offer a slate of programs with practical, applicable 
content certain to be of use in municipal and public corporation law practices.

2005 Programs presented by experts in respective fields
• The Sunshine Acts in the Age of the Internet: I’ll Bet Bill Gates Never 

Thought of This
• Contracts: It’s the Form More than the Substance
• Who Can Use the City Council Chambers?
• Road End Issues: Conflicts Between Riparian Owners and Municipal Interests
• Local Ballot Issues – Millages, Advisory Questions
• What Has the United States Supreme Court Done this Term?
• Let’s Make a Deal: Contract Zoning, Development Agreements and 

Planned Unit Developments
• Preserving Your CATV Franchise Rights and Revenue
• Cracker Barrel

Additional program highlights and activities
Friday, June 24, 2005
• PCLS Annual Meeting
• Pre-Dinner Reception sponsored by Miller Canfield Paddock and Stone, PLC;

special guest Supreme Court Justice Maura D. Corrigan
• Dinner featuring Key Note Speaker Justice Maura D. Corrigan

Saturday, June 25, 2005
• Afternoon Bocci Ball Tournament; also golf, tennis, biking . . . or relaxing on the porch
• After Dinner Reception

Cost
Members of MAMA and PCLS may register at a cost of $95 per registrant until June 10,
2005. Registrations after June 10, 2005 are $130 per registrant.

Housing information
Housing forms for the Grand Hotel are available online at www.mml.org or by calling 
734-662-3246. Attendees are responsible for securing their own rooms. Guests of the
Grand Hotel have breakfast and dinner included in the room charge. If you choose to 
stay at another hotel, you must purchase a ticket to attend the Saturday night dinner at 
the Grand Hotel (see registration form).

How to register
Complete the attached form and fax it to 734-662-8083. Then, if paying by check mail the
form along with check payable to Michigan Municipal League to: Michigan Municipal
League, PO Box 7409, Ann Arbor, MI 48107-7409.
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7th Annual MAMA/PCLS Summer Educational Conference

Friday and Saturday, June 24-25, 2005 – Grand Hotel, Mackinac Island

To Register

Fax this form to 734-662-8083. Then, if paying by check, mail this form along with check to Michigan

Municipal League, PO Box 7409, Ann Arbor, MI 48107-7409.

Name _____________________________________ First name for badge __________________________

Municipality or Firm ______________________________________________________________________

Billing address __________________________________________________________________________

______________________________________________________________________________________

Ph _______________________ Fax _____________________ Email ______________________________

Guest name(s) __________________________________________________________________________

Children name(s) & age(s) ________________________________________________________________

Housing Reservation

Housing forms for the Grand Hotel are available at www.mml.org or by calling 734-662-3246. Please return

housing forms directly to the Grand Hotel. Guests of the Grand Hotel have breakfast and dinner included in

the room charge. If you choose to stay at another hotel, you must purchase a ticket to attend the Saturday

night dinner at the Grand Hotel.

Conference Registration

� $95 if received by June 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$ _______

� $130 if received after June 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$ _______

Friday night dinner if not staying at the Grand Hotel

# ___ Adult $75 per ticket  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$ _______

# ___ Children 12-17 yrs. old $40 per ticket  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$ _______

# ___ Children 5-11 yrs. old $25 per ticket . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$ _______

Total  _______

Bocci Ball Tournament

If you are interested in entering the Saturday afternoon Bocci Ball Tournament � the line below and fill in the

player names if you wish to choose your partner.

___ I/we wish to participate in the Bocci Ball Tournament

Team One: Player names (2) _______________________________  _______________________________

Team Two: Player names (2) _______________________________  _______________________________

Payment

_____ Check enclosed (payable to Michigan Municipal League) Check # ____________________________

_____ Pay by Credit Card

Mastercard/Visa/Discover/American Express # ________________________________________________

Expiration Date _________________ Signature for Credit Card Payment ____________________________

Name on card (please print) ________________________________________________________________

Cancellations

Refunds will be made only if the MML is notified in writing four business days before the program by fax or

mail. If you have registered and find you cannot attend, you may transfer the registration to another person.

Please notify MML of this occurrence.



Michigan Association of Municipal Attorneys
and Public Corporation Law Section

ARRIVE: Friday, June 24, 2005
DEPART: Monday, June 27, 2005

Return this form by: Wednesday, May 25, 2005
To: Reservations Department

Grand Hotel
Mackinac Island, Michigan 49757
Telephone: (906) 847-3331
Fax: (906) 847-0945

________________________________ ________________________________

MR.
MS.
MR. AND MRS. ____________________________________________________________________________________________________________
(circle one) (please print or type)

Address  _________________________________________________________________________________________________________________

City ________________________________________ State ______ Zip Code ________________ Home Telephone (______)________________

If sharing a room, name(s) of person(s) sharing with you: __________________________________ Business Telephone (______)_________________

________________________________________________________________________________________ E-mail ___________________________

Grand Hotel offers a variety of room types for conference attendees. Guests sometimes ask to arrive earlier or remain later than the
conference’s official dates. We welcome your request for a specific room, room type, or room dates either prior to or following the conference.
While your request will receive careful attention, please understand that it cannot be guaranteed.

ARRIVAL DATE: ___________________________________________ DEPARTURE DATE: _________________________________________

PLEASE RESERVE THE FOLLOWING ACCOMMODATIONS:

______ $180.00 daily, per person, based on double occupancy.

______ $285.00 daily, based on single occupancy.

Grand Hotel operates on the Modified American Plan. This means that your daily rate includes breakfast and dinner. In addition to our
Grand Luncheon Buffet, other facilities are available at Grand Hotel for lunch.

RESERVATIONS FOR ADDITIONAL PERSONS:

______ 4 years of age and under, no charge ______12 through 17 years of age, $49.00 daily, per person

______ 5 through 11 years of age, no charge ______18 years of age and over, $99.00 daily, per person

For an adult staying in a guest room with one or more children, the adult will pay the single convention rate, the children will be at the
appropriate children’s rates listed above. For two or more children staying in a guest room without an adult, the oldest child will be charged
the single convention rate based on the category of room they are in and the remaining children will be at the additional persons rates listed
above.

THE RATE UTILIZED FOR YOUR MEETING IS A FLAT, RUN-OF-THE-HOUSE PLAN, MEANING GUEST ROOMS WILL BE RESERVED IN
PRIORITY ORDER ACCORDING TO DATE RESERVATION FORM IS RECEIVED BY GRAND HOTEL.

NO TIPPING: Tipping to any employee anywhere in the Hotel is not required, expected or permitted. The Hotel makes an ADDED CHARGE of 19% of
the daily room and meal rates on each account.

NOTE: Michigan 6% Sales Tax applies to all charges, including the 19% added charge. There is also a one-time charge of $6.50 per person for transfer
of luggage from the dock to the Hotel and return. Taxi transportation to and from the boat docks and the Hotel is not included in the daily rate.

The block of rooms being held for this meeting is based on estimated attendance. Please make your reservation as promptly as possible. Requests
received after the block is filled will be contacted and given an option of being placed on a waitlist. The waitlist is not a guarantee of a room. All rooms in
the block which have not been reserved 30 days in advance of the meeting will be released for other guests. Individual group reservations are subject to
a 10-day cancellation policy. Reservation deposits will be refunded if cancelled 10 or more days prior to arrival, less a $25.00 processing fee.
Reservations cancelled less than 10 days prior will forfeit the room deposit.

Once a guest confirms a departure date upon check-in, should check-out occur earlier than agreed, there will be a $300.00 charge.

DEPOSIT POLICY: A $300.00 deposit must accompany this form in order to hold your room .

METHOD OF DEPOSIT:  __Visa   __ MasterCard   __ Discover   __ AMEX   __ Diners Club   __ Check    Amount to be charged to my credit card: $ ____________

CREDIT CARD NUMBER: _______________________________________________________    EXPIRATION DATE: ________________

SIGNATURE: _____________________________________________________________________________   (Not valid without signature)

Grand Hotel accepts VISA, MasterCard, Discover, American Express, Diners Club, traveler's checks, personal checks, and cash payments for bills.

CHECK-IN TIME: After 3:00 p.m. CHECK-OUT TIME: Noon

Visit our Web site at http://www.grandhotel.com
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