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Municipal Authority Over Pipelines
By:  Neil J. Lehto, Esq. 
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The Michigan Supreme Court upheld 
municipal authority over the construction 
of  an interstate petroleum pipeline in a 4-
3 ruling on June 9, 2004, construing MCL 
247.183 and reaffirming its important role 
in defining state and local authority over 
public rights of  way under article 7, section 
29 of  the State Constitution. 

The opinion, written by Justice Clif-
ford W. Taylor, was joined by Chief  Justice 
Maura D. Corrigan and Justices Robert P. 
Young, Jr., and Stephen J. Markham. Jus-
tice Elizabeth A. Weaver concurred only 
with the majority opinion’s interpretation 
of  MCL 247.183. She declined to concur 
with its long argument against the dissent-
ing opinion written by Justice Michael F. 
Cavanaugh joined by Justice Marilyn Kelly, 
which said MCL 247.183 statute was am-
biguous and the true legislative intent was 
to not require local consent when interstate 
petroleum companies wish to construct 
pipelines in freeway rights of  way. 

The entire state is criss-crossed by un-
derground natural gas pipelines. There are 
eleven petroleum pipelines across Lower 
Michigan serving several pipeline terminals, 
two marine terminals and the state’s only re-
fineries in southwest Detroit. There are also 
salt brine pipelines in southeastern Michi-
gan. In Mayor of  the City of  Lansing v. Michigan 
Public Service Commission,2 the Supreme Court 
reaffirmed the important municipal role in 

the construction of  these pipelines in 
public rights of  way by requiring local 
consent under MCL 247.183. How-
ever, the 5-2 majority limited municipal 
discretion over pipeline routes by also 
deciding that such consent need not 
be obtained before a construction ap-
plication is submitted to the Michigan 
Public Service Commission (MPSC). 
This article will review the municipal 
regulation of  pipelines using or cross-
ing the public rights of  way in Michigan 
in light of  this latest ruling and a curso-
ry review of  consent permits issued by 
communities in southeastern Michigan 
over the last 30 years, encouraging mu-
nicipal attorneys to undertake a similar 
review themselves.

The Wolverine Pipe Line Company 
filed an application with the MPSC in 
December 2001 to construct a 26-mile 
petroleum pipeline in the interstate 
highway right of  way of  Interstate 96, 
several miles of  which are in the city of  
Lansing. The City intervened, arguing 
the MPSC was without jurisdiction be-
cause Wolverine had not first obtained 
the consent required by MCL 247.183. 
The MPSC denied the City’s motion 
to dismiss and authorized the pipeline 
despite an MPSC rule that applications 
for new construction “set forth . . . the 
municipality from which the appropri-
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Chairperson's Corner
By: Clyde J. Robinson, City Attorney Battle Creek

When I was a law student in Ann Arbor there appeared on the 
spring student election ballot a proposal to assess university students 
a fee for the purpose of  providing them legal aid services. A broad-
side advocating the adoption of  the proposal depicted a pipe-smok-
ing attorney donning a chef ’s hat and holding his briefcase like a 
pizza box while standing at the door of  a student. The broadside was 
captioned For the Price of  a Pizza, You've Got Yourself  a Lawyer. 

After the student election, I obtained a copy of  the broadside, 
which now hangs in my office as a reminder of  my law school days 
and reflects the fact that my salary is paid by the tax-paying public. 
(I’m always amused at citizens who seem to take some pleasure in 
reminding me and other public employees of  that fact.)

As a public sector lawyer, my experiences reveal that staff  or 
retained attorneys who work on behalf  of  a governmental body or 
agency do not do so because of  the remuneration that they receive, 
but because of  the nature of  the work. Many municipal attorneys 
are interested in “giving back to their community,” are challenged by 
the type of  legal issues that confront governmental bodies, and fully 
recognize that such a practice is not going to be financially lucrative. 
This is why the observations quoted by the Court of  Appeals panel in 
the recently published case of  46

th
 Circuit Trial Court v Crawford County 

are so troubling. 
At issue in the case was a funding dispute involving the 46

th
 

Circuit Trial Court in the counties served by that court (Otsego, 
Kalkaska, and Crawford). The opinion addresses the responsibility 
for Defendant counties to pay the Plaintiff  Trial Court’s attorney’s 
fees and other expenses of  the litigation. Much of  the opinion 
addresses the reasonableness of  the hourly rates charged by legal 
counsel to represent the Trial Court. The Court of  Appeals opinion 
repeats the reasoning of  the trial judge who observed:

[L]awyers who regularly represent municipalities tend 
to be willing to accept much less hourly rates because there 
are offsetting accommodations. Because county commis-
sioners perceive that the public focus is on hourly rates, not 
on total billings, it is understood that, so long as the rates 
are kept low, billings will not be scrutinized. As a result, 
government counsel tend to bill more time. Because their 
clients review and question time entries, other lawyers re-
cord time more selectively. That difference is the incentive 
for accepting lesser rates.

For the Price of a Pizza, You’ve Got Yourself a Lawyer: 
Reflections On 46

th
 Circuit Trial Court v Crawford County, et al.

Continued on page 4
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The Michigan Court of  Appeals 
is now considering a case of  critical 
importance to Michigan’s Downtown 
Development Authorities. At issue 
in Village of  Holly v. Holly Township, 
is the proper interpretation of  MCL 
125.1653, which governs when a taxing 
unit may opt out of  a tax scheme for 
a Downtown Development Authority 
(DDA). MCL 125.1653(3) states that 
a taxing unit may opt out of  a DDA 
Tax Increment Financing plan (TIF) 
not more than 60 days after “a public 
hearing.” The Michigan State Tax Com-
mission has interpreted this provision 
to mean what is says – opt outs may 
only occur after the initial boundaries 
public meeting, or a meeting to change a 
DDAs boundaries. The Oakland Circuit 
Court, however, has interpreted MCL 
125.1653(3) to mean that a taxing unit 
may opt out after any public meeting. In 
other words, a taxing unit may opt out 
any time it wants. The case is important 
to the DDA's throughout the State of  
Michigan because it is possible that the 
Circuit Court’s holding will severally 
limit the ability of  the Village of  Holly’s 
DDA to garner a stable flow of  revenue 
since taxing units may opt out of  the 
DDA at any time. 

The Holly case arose when The 
Village of  Holly and the Township 
of  Holly created a Downtown Devel-
opment Authority pursuant to MCL 
125.1651, et seq. A public hearing re-
garding the creation and establishment 
of  the boundaries of  the DDA was 
held on October 24, 2000, which was 
consistent with and pursuant to MCL 
125.1653. A public hearing regarding 
financing the DDA through a tax incre-
ment financing (“TIF”) plan was held 

some months later. Within 60 days after 
the public hearing on the TIF plan, 
more than 160 days after the boundar-
ies meeting, Holly Township adopted a 
resolution exempting its taxes from cap-
ture by the DDA. The Village of  Holly 
and the DDA filed suit against Holly 
Township claiming that the resolution 
was untimely pursuant to the DDA Act 
because Holly Township should only 
have been able to opt-out 60 days after 
the initial boundaries meeting. Holly 
Township argued in response that its 
action was indeed timely under MCL 
125.1653(3). 

The issue before the Circuit Court 
was, therefore, what time limit applies 
to Section 1653(3)’s provision for al-
lowing a taxing unit to opt-out of  the 
capture of  its taxes for a DDA. In other 
words, whether a taxing unit may opt 
out within 60 days of  a public hearing 
creating a DDA and its boundaries or 
of  a public hearing creating a TIF plan 
for a DDA. The Circuit Court found 
the relevant time period to be within 
sixty days of  any public hearing pursu-
ant to the Act.

In its opinion, the Circuit Court 
began by stating that, “MCL 125.1653 
states, in part, that while the DDA Act 
does provide an opportunity for a tax-
ing jurisdiction to unilaterally exempt 
its taxes from capture that action must 
be taken ‘not more than 60 days after a 
public hearing.’” The Court first found 
that the statute did not specify which 
required public hearing triggers the 
opt-out event, but only referenced a 
public hearing. It then went on to find 
that “absent a specific determination by 

Opting out of a Downtown Development Authority
By: Daniel P. Dalton, Tomkiw Dalton, plc. 

1

“The case is impor-
tant to the DDAs 
throughout the State 
of  Michigan because 
it is possible that 
the Circuit Court’s 
holding will severally 
limit the ability of  
the Village of  Holly’s 
DDA to garner a 
stable flow of  revenue 
since taxing units 
may opt out of  the 
DDA at any time.” 

Continued on next page 
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the legislature requiring exemption to be after the first hearing 
required, that the only fair interpretation is that the exemption 
may be done after any required public hearing, incident to the 
Act.” It is true that the legislature did not act to require such 
an exemption. The State Tax Commission (“STC”), however, 
did interpret the rule stating that the “provisions [of  MCL 
125.1653] only apply to public hearings for the formation of  
new authorities and for the amending of  authority district 
boundaries.” The STC’s interpretation conflicts with the Cir-
cuit Court’s reasoning that “the only fair interpretation is that 
the exemption may be done after any required public hearing, 
incident to the Act.” 

MCL 125.1653(2) states that, “the governing body shall set 
a date for the holding of  a public hearing on the adoption of  a 
proposed ordinance creating the authority and designating the 
boundaries of  the downtown district.” What is more, subsec-
tion (4) states that “if  the governing body of  the municipality 
intends to proceed with the establishment of  the authority, it 
shall adopt … an ordinance establishing the authority and des-
ignating the boundaries of  the downtown district within which 
the authority shall exercise its powers . . . .” Both subsection (2) 
and (3) deal with boundaries meetings. In addition, subsection 
(5) also deals with boundaries meetings. Because the section 
at issue is placed in the middle of  a statute that relates only 
to boundaries meetings, the Village of  Holly argues that the 
MCL 125.1653(3) should be read to only refer to boundaries 
public hearings.

While this may sound like a simple matter of  statutory 
construction, its consequences are far reaching. In fact, the 
Michigan Downtown Finance Association (MDFA) has filed 
an Amicus Brief  in this matter due to a concern for the ef-

ficacy of  Michigan’s DDAs. The MDFA and other DDA 
supporters are concerned that if  the Circuit Court decision 
is allowed to stand it will adversely affect the ability of  DDAs 
to adopt and implement TIF plans. This, in turn would retard 
a DDA’s ability to borrow money for its projects. The MDFA 
argues that just as the legislature would be aware of  the dif-
ferences between “a public hearing” and “any public hearing” 
(as the Circuit Court decided), so too it would be charged with 
the knowledge that allowing a jurisdiction to opt out of  the tax 
capture after the formal creation of  a DDA would engender 
substantial hardships for that DDA in terms of  its ability to 
garner a stable flow of  revenue. 

Under the Circuit Court decision, it is unclear how DDAs 
will adopt and implement TIF plans. DDA supporters fear that 
a taxing unit could simply exempt itself  at any time. The DDA 
would then have to begin the process anew; and, once the 
DDA adopted a TIF plan, a taxing unit could simply exempt 
itself  again. The Village of  Holly and the MDFA, in short, are 
concerned that the Circuit Court’s ruling will hamstring state 
DDAs by denying them access to stable revenue. 

The Court of  Appeals will have to consider these policy 
concerns as well as the plain language of  the statute in reach-
ing its decision in the Holly case. It remains to be seen which 
way the court will go; however, it is clear that whatever its 
decision, the court’s holding will have a profound affect on 
Michigan’s Downtown Development Authorities. 

 
1
The author represents the Michigan Downtown and Financing 

Authority, a statewide consortium of  DDA’s, and has filed an amicus 
brief  in support of  the position stated herein. The author wishes to 
thank Brett Miller, University of  Detroit Mercy, who assisted with this 

These observations of  the trial judge were repeated by the 
Court of  Appeals though they were not germane to the deci-
sion on appeal. Further, these general and less than flattering 
comments are not reflective of  or common to my experience 
as an in-house attorney who on occasion hires the assistance 
of  outside counsel.

Competent, ethical attorneys working for governmental 
bodies do not “pad” their billings to compensate for a low 
hourly rate. Nor do governmental officials, whether elected or 
appointed, overlook the total billings. In my experience, the 
bottom line is not the hourly rate, but the total cost of  legal 
services, however arrived at. 

To the degree that these unfortunate remarks are now part 
of  the literature of  Michigan jurisprudence is regrettable. In 
response, it falls upon attorneys in general, and in particular 
upon those who are members of  our section, to remind our 
clients and the public that the legal work done for them comes 
at a reasonable price. One way to demonstrate this is to equate 
the costs of  attorney services to that of  a commodity under-
stood by most people, such as the price of  a pizza. In doing my 
own calculations, I was surprised to find that the yearly cost of  
the in-house City Attorney and staff  to a citizen of  Battle Creek 
is about the price of  a small-sized pizza. Apparently, the cost of  
an attorney is still as affordable as it was 25 years ago. 

Chairperson’s Corner
Continued from page 2

Opting Out . . .
Continued
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ate franchise or consent has been obtained, if  required, to-
gether with a true copy of  the franchise or consent.”3 The City 
appealed. The Michigan Court of  Appeals affirmed, deciding 
that MCL 247.183 required local consent but not before Wol-
verine sought approval by the MPSC.4 Both sides sought leave 
to appeal. The City argued that local consent is required before 
the application process may be undertaken. Wolverine and the 
MPSC asserted that no local consent whatsoever was required 
for an interstate pipeline located in an interstate highway un-
der jurisdiction of  the Michigan Department of  Transporta-
tion under a narrow reading of  MCL 247.183(2). 

Act No. 368 of  the Public Acts of  1925, MCL 247.171 et 
seq., allows public utilities and cable television companies and 
municipalities to install telegraph, telephone and power lines, 
pipelines, wires, cables, poles, conduits, sewers and other like 
structures upon, over, across or under public rights of  way and 
under waterways only with the consent of  the city, village or 
township through or along which they are to be installed. Act 
No. 368 has been liberally construed as requiring the consent 
of  the appropriate city, village or township before any public 
utility, cable television company, or municipality installs any 
pipes or lines in any public right of  way, includ-
ing state, county, and federal roads.5 Act No. 
368 recognized the delegation of  sovereign 
power over public utilities and users of  
the public highways, streets, alleys and 
other public places for wires, poles, pipes, 
tracks conduits and other public utility 
facilities made by article 8, section 28 of  
the State Constitution of  1908, carried 
forward by article 7, section 29 of  the State 
Constitution of  1963. In City of  Kalamazoo 
v. Kalamazoo Circuit Judge, the Michigan Su-
preme Court held that under the language of  
article 8, section 28 of  the 1908 Constitution, mu-
nicipalities, “having reasonable control of  their streets,” may 
affix reasonable conditions for their use by public utilities . . . but 
“may not act arbitrarily or captiously . . . .”6  

The 1908 Constitution imposed and the 1963 Constitu-
tion carried forward two limitations on the exercise of  munici-
pal authority in granting public utility franchise or right-of-way 
consent: franchises must be revocable at will unless approved 
in a referendum by a vote of  the electors and the duration 
of  franchises or consents must be limited to 30 years.

7
 Many 

municipal charters expressly require that consents to the use 
of  the public right of  way always be revocable at will because 
the right of  the public is always paramount under common 
law and as specifically required by the State Legislature under 

Act No. 368.
8
 The majority in Lansing made passing reference 

to the constitutional underpinning of  Act No. 368 in a footnote, 
observing “[a]lthough not directly applicable to this case be-
cause I-96 is a federal highway and, thus, not a highway ‘of ’ the 
city, perhaps the Legislature intended to require local approval 
because such approval has been a longstanding part of  Const 
1963, art 7, § 29. . . .” 

9

What discretion over the route proposed by petroleum 
and natural gas companies may now be exercised by Michi-
gan municipalities as a practical and legal matter was certainly 
narrowed by the Supreme Court’s refusal to construe MCL 
247.183 and the MPSC’s rule as requiring consent before ap-
plication is made for construction approval under applicable 
state law.

10
 Separate but similar state laws require MPSC ap-

proval for the construction of  petroleum, natural gas and 
salt brine pipelines.

11
 The petroleum and natural gas pipeline 

statutes adopted by the State Legislature in 1929 specifically 
granted to them “the use of  the highways in this state”

12
 and 

subjects them to control by the MPSC.
13

 It is noteworthy that 
neither the petroleum nor the natural gas pipeline statutes 

specifically recognize the local consent re-
quirement for the use of  public rights 

of  way set forth by the State Con-
stitution and MCL 247.183 as 

specifically required by the salt 
brine pipeline statute adopted 
in 1881

14
 and by Act No.69 

of  the Public Acts of  1929 
for natural gas and electric 
utilities providing retail ser-
vice.

15
 It was this loophole 

that prompted Wolverine to 
file its application for construc-

tion approval without prior consent 
from the City of  Lansing and under 

which the MPSC approved. Justice Taylor’s 
very constrained majority opinion observed only that neither 
the MPSC rule “requires utilities to provide proof  of  local 
consent if  such is required at the time the application is made” 
and MCL 247.183 does not do so, finding it unnecessary even 
to mention the 1929 petroleum pipeline statute, which was 
raised and argued by the MPSC.

The Lansing decision reaffirms the local consent require-
ment of  MCL 247.183 for pipelines using or crossing public 
rights of  way and ought to prompt municipal attorneys into 
doing a little historical research. Some municipalities have 
added pipelines into their GIS systems without investigating 

Municipal Autthority Over Pipelines
Continued from page 1

“The Lansing decision reaffirms 
the local consent requirement 
of  MCL 247.183 for pipelines 
using or crossing public rights 
of  way and ought to prompt 

municipal attorneys into doing 
a little historical research.”
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whether the pipeline company has local consent. General 
maps of  statewide pipeline routes were available online at the 
MPSC website.

16
 Lists of  pipeline companies with local facili-

ties are required to be kept by the county clerk under the Miss 
Dig statute and updated annually.

17
 Getting 

a copy from the county clerk may be 
a useful starting point if  no other 
information is available. Locally 
unmapped pipelines can easily be 
located because they are marked 
for aerial surveillance by black on or-
ange posts every mile. Their route can be 
followed easily once located using or crossing a public 
right of  way. 

In many cities, villages, and townships in southeastern 
Michigan consent resolutions and permits are either expired 
or revocable at will. For example, in Sterling Heights, the 
Township of  Sterling approved a right-of-way consent reso-
lution in 1913 for the installation of  an eight-inch petroleum 
pipeline by the Imperial Oil Company. That permit expressly 
expired in 1943 and was never renewed by either the Town-
ship or the City. The Sun Pipe Line Company is still operating 
the pipeline today. Negotiations over conditions of  the City’s 
consent stalled pending outcome of  the Lansing case. This 
pipeline runs from Sarnia to the southwest Detroit refineries, 
passing through, perhaps, hundreds of  communities since 
1913 and, assuming, reasonably, that construction of  the en-
tire route was made in 1913, all necessary municipal consent 
resolutions or permits expired in 2003. 

Panhandle Eastern Pipe Line Company obtained a 
permit from the City of  Lincoln Park for a 16-inch natural 
gas pipeline on November 25, 1946. The permit expressly 
provides that it is revocable at will by the City Council as 
required by the City Charter. On December 8, 2003, the City 
Council conducted and adjourned without formal action a 
public hearing on revoking its 1946 resolution approving the 
permit. Again, the Lansing case put a damper on negotiations 
over bringing permit terms and conditions up to date. In ad-
dition, counsel for Panhandle has made federal preemption 
arguments against the local consent requirement as applied 
to an already installed natural gas pipeline, saying federal law 
entirely preempts all local regulation of  its maintenance and 
operation. Once local consent is obtained, the argument goes, 
all further municipal authority is preempted. 

The subject of  the pervasive federal regulation of  in-

terstate natural gas pipelines under the Natural Gas Act of  
1938

18
 and the Natural Gas Pipeline Safety Act of  1968 

19
 

by the Federal Energy Regulatory Commission (“FERC”) 
is well beyond the scope of  this article. The federal act 

regulates the design, construction and 
operation of  interstate natural gas 

pipelines. The general rule from 
federal regulations and case law 
is that state and local governments 
are preempted from imposing any 

safety regulations on interstate natu-
ral gas pipelines. Other requirements 

can be imposed, such as franchise and permit 
requirements, including right-of-way fees, but federal cases 
in this area are scant and generally fail to arise in the con-
text of  state and local government regulation of  a pipeline 
company’s use of  public right of  way under state laws such 
as MCL 247.183, as opposed to a route obtained entirely by 
the exercise of  eminent domain.

20
 Of  course, under state 

law, the MPSC regulates safety standards and operation of  
intrastate pipelines, leaving very little role for municipal 
officials except as it may apply conditions to the granting 
or renewing of  local consent under MCL 247.183. 

So, what terms and conditions can a local government 
require in granting or renewing local consent? Obviously, 
municipal officials have some measure of  control over 
the routing and location of  pipelines using or crossing 
the public rights of  way, subject to the significant con-
straint imposed on them by the ruling in Lansing, giving 
initial route decisions to the MPSC, to which expertise state 
courts are bound to follow. Obviously, local governments 
are firmly bound to the routes taken by existing pipelines 
in the absence of  some extraordinary circumstance, such 
as a planned, compelling public improvement project. In 
Lansing, the Court of  Appeals addressed and expressly held 
“that the MPSC’s determination that the proposed pipeline 
is reasonably designed and routed is supported by competent, 
material and substantial evidence.” (Emphasis added.) Had 
Wolverine directly appealed Lansing’s denial, a lower court 
might have readily decided that the City is bound from argu-
ing otherwise by the doctrine of  collateral estoppel. Under 
collateral estoppel, once a court has decided an issue of  fact 
or law necessary to its judgment, that decision precludes re-
litigation of  the issue in a suit in a different cause of  action 
involving a party to the first case. Collateral estoppel bar 

“In many cities, villages, and 
townships in southeastern 

Michigan consent resolutions 
and permits are either expired 

or revocable at will. ”

Municipal Autthority Over Pipelines
Continued from page 1
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is inapplicable only when the claimant did not 
have a full and fair opportunity to litigate the is-
sue decided by the other court, which obviously 
occurred in the contested MPSC hearing. 

All consent resolutions or permits for 
pipeline companies should also specifically ad-
dress its term or duration, revocability, require 
compliance with law and standards in pipeline 
construction, maintenance and operation, deal 
with relocation in connection with public proj-
ects, abandonment and removal, require indem-
nification, insurance and the recovery of  out-
of-pocket expenses. MCL 247.183(2) imposes a 
one-time installation fee of  $1,000 per mile for 
the use of  limited access highway by pipeline companies 
and, so, may serve as the starting point for imposing local 
right-of-way fees. Municipal attorneys know that local right-
of-way fees have been the source of  extensive litigation this past 
decade with the market entry of  competitive telecommunica-
tions companies. 

In conclusion, the Michigan Supreme Court’s decision in 
Lansing reaffirms the local government role over pipeline compa-
nies needing consent for the use of  public rights of  way to install 
new pipelines. The decision should prompt municipal attorneys 
to remind local government officials of  the need to verify the 
status of  consent resolutions or permits granted in years long 
past for the hundreds of  miles of  existing crude oil, petroleum, 
natural gas and brine pipelines and to require their renewal in ac-
cordance with modern right-of-way management practice. 
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(1908) [hereinafter Proceedings and Debates]. 

9 . Mayor of  the City of  Lansing, supra, p. 23, n. 10. 

10 . In Lansing, Wolverine sought and was denied consent by the City 
based on its (1) disparate impact on minority populations above 
the urban average as it passes through, (2) unreasonable risk to 
the groundwater and surface water, (3) unreasonable risk to future 
drinking water, (4) unreasonable risk to persons and property in 
close proximity and (5) the City’s lack of  resources to mitigate a 
catastrophic pipeline fracture. Wolverine never challenged the denial 
in court and issue was not before the Supreme Court. Consequently, 
Wolverines will have to again seek City consent or get MPSC ap-
proval for a new route. 

Continued on next page 
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11. Act No. 9 of  the Public Acts of  1929, as amended, MCL 4893. 101 et 
seq. (natural gas pipelines); Act No. 16 of  the Public Acts of  1929, MCL 
483.1 et seq. (crude oil or petroleum pipelines); Act 182 of  1881, 483.201- 
483.228 (Repealed by Act 428, Imd. Eff. June 5, 2002 (brine pipelines). 

12 . MCL 483.2 (petroleum pipelines) and MCL 483.102 (natural gas pipe-
lines).

13 . MCL 483.3 (petroleum pipelines) and MCL 483.103 (natural gas pipe-
lines). 

14 . Act No. 182 of  the Public Acts of  1881, MCL 483.214 - .215 (Repealed). 

15 . MCL 460.503 specifically requires municipal consent before the MPSC 
may issue a certificate of  convenience and necessity to a natural gas or 
electric utility providing retail service. 

16 . The MPSC website is located at http://www.mich.gov/mpsc. Since 
the 9/1l terrorist incident, more detailed maps of  petroleum and 
natural gas pipeline routes have been removed from state and federal 
government websites. 

Municipal Autthority Over Pipelines
Continued from page 7

17. MCL 460.704. 

18 . 15 U.S.C. 717 et seq. 

19. 49 U.S.C. 1671 et seq. 

20. Schneidewind v. ANR Pipeline Company, 485 U.S. 293 (1988); Southern Cali-
fornia Gas Company v. City of  Santa Ana, 336 F.3d 885 (9th Circuit 2003); 
Panhandle Eastern Pipe Line Company v. Madison County Drainage Board, 898 
F. Supp 1302 (S.D. Indiana 1995); Kern River Gas Transmission Company v. 
Clark County, Nevada, 757 F. Supp. 1110 (D. Nevada 1990). There is also 
pervasive regulation of  interstate hazardous liquid pipeline under the 
49 U.S. C. 60104, by the Department of  Transportation. Cases decided 
under the Hazardous Liquid Pipeline Safety Act, precursor to the federal 
safety provision, courts concluded that safety regulations applicable to 
interstate pipelines by state or local government is preempted. See, e.g., 
Shell Oil Company v. City of  Santa Monica, 830 F.2d 1052, 1065, cert. denied 
487 U.S. 1235 (1988). 

The State Bar of  Michigan’s 69
th
 Annual Meeting has been 

scheduled for September 30 to October 1 2004, at the down-
town Lansing Center and Radisson Hotel. This year’s program 
is being held in conjunction with the Governor’s Task Force on 
Children’s Justice, chaired by Michigan Supreme Court Justice 
Elizabeth Weaver. The task force is celebrating its 10

th
 anniver-

sary this year. 
The president of  the American Bar Association (ABA), 

Dennis W. Archer, will be the keynote speaker at the noon 
luncheon on Thursday, September 30. Mr. Archer, who is the 
chairman of  Dickinson Wright PLLC, a Detroit-based law 
firm, is the first African American and the first person of  color 
to head the ABA. 

A special dinner will be held that evening from 6 p.m. to 
7:30 p.m. to honor State Bar of  Michigan 2004 awards recipi-
ents. Afterwards, a Capitol Celebration to commemorate the 
125th anniversary of  the State Capitol will be held, with tours 
of  the building and opportunities to meet Bar members who 
are leaders in the Senate and House of  Representatives. 

Other featured speakers at the Annual Meeting are: Dr. 
R. Dale Lefever from the University of  Michigan Medical 

School, who has conducted more than a thousand leadership 
and management development programs for judges, court ad-
ministrators, prosecuting and defense attorneys and others in 
the justice system; Dr. Kyle Pruett, an internationally respected 
child psychiatrist and parenting expert; and Dr. James Garba-
rino, coordinator of  the Family Life Development Center and 
Professor of  Human Development at Cornell University, who 
has authored or co-authored 18 books. 

On Friday, October 1, Michigan Supreme Court Chief  
Justice Maura Corrigan will swear in the 70

th
 president of  the 

State Bar, Nancy J. Diehl. During the course of  the two-day 
event, Board of  Commissioners and Representative Assembly 
meetings, as well as Section and group programs and university 
receptions will take place. An added attraction is the return of  
exhibitors this year after a one-year hiatus. As in previous years, 
a 5K walk and run, the Race for Justice, will be held in conjunc-
tion with the Annual Meeting. For more information about the 
Annual Meeting, please contact State Bar Events Coordinator, 
Caryl Markzon at (517) 346-6371. 

State Bar Annual Meeting Slated for 
Sept. 30 - Oct. 1, 2004 
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STOP!
Do you have an idea 
for a feature story 
or column? 
If so we want to 
hear from you. 

Please contact our 
editor, Daniel Dalton, 
Tomkiw Dalton, plc 
at 248.591.7000; 
810.794.0355 or 
submit your article 
to him at 
ddalton@tomkiwdalton.com 
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Legislative Update
By: Kester K. So and Scott A. Dienes, Dickinson Wright PLLC

Laws Enacted
• Urban Township Definition. Public Act 17 of 2004 (former-

ly SB 780) modifies the definition of  “urban township” 
as located in a County with a population of  450,000 or 
more in local development financing. 

• Private Waste Treatment. Public Act 72 of 2004 (formerly 
HB 4929) requires disclosure procedures for discharges 
of  untreated or partially treated sewage for privately 
owned wastewater treatment facilities. 

• Water Pollution Fee. Public Act 91 of 2004 (formerly SB 
252) establishes an annual environmental fee for wastewa-
ter discharge permits. 

• County Seat Relocation. Public Act 85 of 2004 (formerly 
HB 5641) revises the procedure for the relocation of  a 
county seat to require a 2/3 vote of  the county board 
of  commissioners and the majority of  qualified electors 
within the county.

Bills introduced in the Senate:
• Water Withdrawal Permits. SB 1087 requires permits for 

certain water withdrawal facilities. Amends Public Act 
451 of 1994.

• Principal Residence Tax Exemption. SB 1090 clarifies eligi-
bility for principal residence property tax exemption for 
an owner who is absent from his or her principal resi-
dence while under the care of  another person. Amends 
Public 206 of 1893, as amended.

• Wetland Filling Sanctions. SB 1092 expands possible 
sanctions for individuals convicted of  illegally filling 
wetlands to include temporary injunctive relief  to halt 
construction activity. Amends Public Act 451 of 1994.

• County Seat Relocation. SB 1122 revised procedure for 
the relocation of  county seats. Amends Public Act 156 
of 1851.

• False Absentee Statement. SB 1166 changes sentencing 
guidelines for the penalty for assisting an absentee voter in 
making a false statement. Amends Public Act 175 of 1927.

• Township Park Commission. SB 1173 requires candidates 
for membership of  township parks commissions to be 
nominated and elected on nonpartisan ballots. 

• City Ordinance Violations. SB 1184 increases penalties and 
fines for violations of  city ordinances to up to $5,000 
from $500. Amends Public Act 279 of 1909.

• Denied Permit Appeal. SB 1200 provides for direct appeal 
to a construction board of  appeals for a denied construc-
tion permit. Amends Public Act 230 of 1972.

• Joint Downtown Development. SB 1201 provides a proce-
dure to form a joint downtown development authority 
between a municipality that has created an authority and 
an adjoining municipality that has also created an author-
ity. Amends Public Act 197 of 1975.

• Downtown Parking Violations. SB 1203 allows a parking 
violations bureau to be operated by the municipality’s 
downtown development authority. Amends Public Act 
236 of 1961.

• Amateur Radio Antennae Zoning. SB 1238 restricts zoning 
of  amateur radio antennae to regulations of  the Federal 
Communications Commission in a county. Amends Pub-
lic Act 183 of 1943.

• Neighborhood Improvement Authority. SB 1241 provides 
economic development tax increment financing for 
neighborhood improvement authorities. 

• School Defibrillators. SB 1245 requires automatic exter-
nal defibrillators in public schools.

Bills Introduced in the House of Representatives
• School Tax Exemption. HB 5625 exempts property owned 

by persons 65 years of  age or older who has resided in 
the district for 25 years or more from school property 
taxes on new or increased millages. Amends Public 206 
of 1893. HB 5626 exempts property owned by a person 
of  70 years or older who has resided in the district for 
25 years or more from school property taxes on new or 
increased millages. Amends Public Act 206 of 1983. 

• Open Meetings Act Notice. HB 5636 extends the special 
meeting notification time frame in the Open Meetings 
Act to 24 hours from 18 hours. Amends Public Act 267 
of 1976. 

• Municipality Financial Statement. HB 5654 requires munic-
ipalities to submit under certain circumstances a financial 

Over the course of  the last several months, the Michigan Senate and House of  Representatives have considered numer-
ous bills of  municipal interest. The following are summaries of  some of  those bills.
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statement to the State Treasurer who then will investigate 
the financial condition of  that municipality. 

• School Site Plans. HB 5660 provides for replacement 
of  exclusive jurisdiction of  superintendent of  public 
instruction over school site plans with local input into 
school site plans for a three-year period. Amends Public 
Act 451 of 1976.

• Open Space Condo Agreement. HB 5703 amends the 
Township Zoning Act to allow for bonus parcels for 
condominium units under the open space preservation 
provision agreements to pay a fee or make a capital im-
provement. Amends Public Act 184 of 1943.

• Hunting Preserve Classification. HB 5706 classifies hunt-
ing preserves licensed by the Department of  Natural 
Resources as agricultural property. Amends Public Act 
206 of 1893.

• Fire Authority Power. HB 5728 allows fire authorities the 
power to pass township emergency ordinances. Amends 
Public Act 57 of 1988.

• Local Speed Limit Input. HB 5777 allows input by city 
councils in setting speed limits if  a state trunk line high-
way is within the limits of  the City. Amends Public Act 
300 of 1949. 

• Summer Levy of Millages. HB 5786 provides for summer 
levy of  county allocated property tax millages. Amends 
Public Act 206 of 1893.

• County Tax Payments. HB 5787 revised calculation of  tax 
payments to counties. Amends Public Act 140 of 1971. 

• County Commissioner Job Application. HB 5806 prohibits a 
county commissioner from receiving an appointment or 
applying for a job that the county commission is respon-
sible for hiring for a minimum of  one year after holding 
the elected office. Amends Public Act 139 of 1973.

• County DEQ. HB 5813 amends the Natural Resources and 
Environmental Protection Act to create county depart-
ments of  environmental quality. Amends Public Act 451 
of 1994.

• Extension Planning Commission. HBs 5814, 5815, 5816 re-
quire a business to notify the treasurer, clerk and county board 
of  commissioners when planning for expansion (i) using lo-
cal development financing, (ii) through downtown economic 
development authorities, and (iii) using tax increment financ-
ing, respectively. Amends Public Act 281 of 1986, Public Act 
323 of 1993 and Public Act 450 of 1980, respectively.

• Square Footage Leasing. HB 5818 amends the Home Rule 
City Act to provide for rent or lease of  property by square 
footage and earmarks funds for the Michigan Linkage 
Free Program fund consisting of  a housing trust, job 
training trust and child care and youth recreation center 
trust accounts. Amends Public Act 279 of 1909.

• Building Permit Deadline. HB 5892 requires issuance of  
certain building permits and licenses within 6 months; 
expands the process to include discount and refund lan-
guage. Amends Public Act of 230 of 1972.

• Police and Fire Fighter Retirement. HB 5909 revised retire-
ment age for police officers and fire fighters. Amends 
Public Act 345 of 1937. 

Bills Passed in the Senate:
• Property Improvement Deposit. SB 804 requires a deposit 

by the proprietor of  a development in an amount suf-
ficient to insure completion of  improvements on real 
estate within the time specified. 

• Living Wage Ordinances. HB 4160 prohibits future living 
wage ordinances. 

Bills Passed in the House of Representatives:
• Sunday Alcohol Sales. HB 5500 extends ban on selling 

alcohol on Sunday before noon, eastern standard time to 
licensees in the central time zone.

• Building Renovation Credit. HB 5483 allows renovations 
and additions of  abandoned buildings to qualify for eco-
nomic development tax credits.

• Enterprise Tax Break. HB 5484 allows an economic de-
velopment tax break of  up to 12 years for neighborhood 
enterprise zones. 

• Voting Equipment Instruction. SB 350 requires printed in-
structions on ballots, voting devices and placards clarify-
ing assistance available from officers.

• Election Official Training. SB 432 revised provisions gov-
erning the training of  election officials, names on ballots, 
challenging certain electors, rejected ballots, stray marks on 
ballots and canvassing county, city and township elections. 

• Homestead Construction. HB 4649 exempts new con-
struction on homestead property from property taxes for 
not more than 5 years.

Continued on next page 
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• ISD Board Election. HB 4338 requires election of  board 
members for intermediate school districts. 

• Payment on Time of Postmark. HB 5431 allows a postmark 
to serve as payment on time for township property tax 
payments. 

• School Crosswalks. HB 5094 requires crosswalks within 
200 yards of  a school where speed limit is 25 miles per 
hour or higher.

• Property Annexation Notification. HB 5671 requires noti-
fication to property owners within 300 feet of  an area 
proposed for annexation of  scheduled public hearings 
for the proceedings.

Legislative Update
Continued from page 11

• Minutes Disclosure. HB 5198 prohibits disclosure of  
information in the minutes of  a public body that would 
violate the Family Educational Rights and Privacy Act.

• Property Tax Exemption. HB 4234 exempts personal prop-
erty with a taxable value of  less than $10,000 from prop-
erty taxation.

• Homestead Tax Exemption. HB 5538 clarifies transfer of  
ownership of  a homestead property tax exemption for 
residential development property.

• Plant Rehabilitation Exemption. HB 5737 revises industrial fa-
cilities plant rehabilitation exemption certificate provisions.

 

I know you know that Public Act 359 of  1941 [MCL247.61, 
et seq] authorizes a city, village or township to cut or destroy 
noxious weeds on private property, utilizing the procedures in 
the act, and assess the cost of  same against the property. But, 
I’ll bet you didn’t know (or maybe you’ve forgotten) that, in order to 
invoke the authority of  the statute, the city, village, or town-
ship must appoint a “commissioner of  noxious weeds.” MCL 
247.61 specifically provides, “The governing body of  any city, village 
or township may appoint a competent person to be the commissioner of  
noxious weeds who shall take the oath required of  township, city or village 
officers, and shall hold office for the term of  2 years and until a successor 
is appointed and qualified, and he shall receive for his compensation such 
sum as may be fixed by the appointing body.”

So, before your community goes out and starts cutting 
down those noxious buggers, if  it’s proceeding under this act, 
make sure it has duly appointed a commissioner of  noxious 
weeds, that such commissioner has taken the oath of  office. 
If  you already have a commissioner, make sure his or her two-
year term has not expired. Otherwise the municipality’s entire 
weed cutting program may be jeopardized!

Additionally, be careful of  the costs you assess against a par-
ticular property. MCL 247.65 provides that the commissioner 

“shall not have the power to expend in work or materials more 
than $25.00 on any one [1] infested tract, without the advice and 
consent, in writing, of  the supervisor of  the township.” Does 
this mean that a city or village needs the township supervisor’s 
consent? The statute doesn’t make any exception. So, hopefully, 
if  your client is a city or a village, it will have a good working 
relationship with the township supervisor who could withhold 
that “advice and consent” if  he or she wants to.

Also, make sure your commissioner doesn’t just go out 
each year and cut down weeds, assuming that’s the best way 
to deal with those pesky plants. MCL 247.65 requires that he 
or she “shall apply the best known means, and use the utmost 
diligence, in eradicating noxious weeds.” Thus, your commis-
sioner has a duty to stay abreast of  the latest technology of  
weed eradication to make sure that the “best known means” 
are being used.

Finally, although it is not specifi cally mentioned in the act, 
I suppose it would be okay for the local commissioner of  nox-
ious weeds (usually the city manager) to use the designation 
“CNW” after his or her name. After all, such a high level of  
skill and responsibility should be properly recognized.

I’ll Bet You Didn’t Know (or maybe you forgot): 
The Commish 

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan
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Recent Public Law Decisions of Interest
By Ron Richards, Foster Swift Collins & Smith, P.C.

Private Lakefront Property Owner May Obstruct Public 
Walking Along Water’s Edge

Glass v Goeckel, ___ Mich App ___; ___ NW2d ___ (Docket 
No. 242641, dec’d 5/19/04).

The defendants own property east of  US-23 in Alcona 
County and which abuts Lake Huron. The plaintiff  owns 
property west of  US-23, on the other side of  that road from 
the defendants’ property. After the defendants interfered 
with the plaintiff ’s usage of  the shoreline, the plaintiff  filed a 
multi-count complaint to enjoin the defendants from interfer-
ing with her claimed right “to navigate and walk across those 
portions of  the shore and waters of  Lake Huron lying below 
and lakeward of  the natural ordinary high-water mark.” The 
defendants claimed their property rights extended to the 
water’s edge, and that it could stop the plaintiff  from walk-
ing beyond the water’s edge and onto their property. The trial 
court granted the plaintiff  summary disposition, ruling that 
the plaintiff  could walk along the “shore of  Lake Huron lying 
below and lakewards of  the natural ordinary high water mark 
as specifically defined in MCL 324.32502.”

The Court of  Appeals reversed, and held that, as ripar-
ian owners, the defendants have the exclusive right to the use 
and enjoyment of  the land that, once submerged, has now 
become exposed by receding waters. Citing Hilt v Weber, 252 
Mich 198; 233 NW 159 (1930), the Court stated that Michi-
gan riparian law, relative to navigable waters, grants a riparian 
owner exclusive use of  the dry land to the water’s edge, while 
that owner loses that right to use that same dry land when it 
becomes submerged by the rising waters. This is consistent 
with the public trust doctrine, which places lands submerged 
beneath the Great Lakes and those waters themselves in trust 
with the State. The Court then rejected the plaintiff ’s claim 
of  a statutory right under MCL 324.32502, to traverse the 
defendants’ property anywhere between the high water mark 
and the lake. That statute merely states rules to construct the 
different statutory provisions within part 325; it provides no 
substantive rights and guarantees no member of  the public 
the right to walk on a beach fronting private property along a 
Great Lake. Finally, the Court rejected the notion that a ruling 
against the plaintiff  would hinder residents or visitors of  the 
Great Lakes from enjoying those lakes’ beaches. The Court 
explained that the State has the option to provide for such ad-
ditional “enjoyment” by many means, including acquiring land 

by gift, negotiation, or condemnation. For those reasons, the 
Court reversed the trial court’s ruling insofar as it allowed the 
plaintiff  to traverse between the statutory ordinary high-water 
mark and the water’s edge.

MHSAA May Bar Home-Schoolers From 
Interscholastic Athletics

Reid v Kenowa Hills Public Schools et al, ____ Mich App ____; 
____ NW2d ____ (2004) (Docket No. 239473, dec’d 3/2/04).

The plaintiff  parents, who homeschool their children, 
sought to enter their children into extracurricular interscho-
lastic athletic programs in the defendant school districts. 
The school districts refused that request, citing a rule of  
the defendant Michigan High School Athletic Association 
(MHSAA) that children must be enrolled in a public school 
within a district for at least twenty hours a week in order to 
so participate. The plaintiffs sued the school districts and the 
MHSAA, arguing that the refusal violated their statutory and 
constitutional rights in that the denial of  the right to partici-
pate in extracurricular sports activities denies the children of  
an equal opportunity to receive college scholarships. The trial 
court dismissed the plaintiffs’ complaint.

The Court of  Appeals affirmed, and held that there was 
no statutory or constitutional violation in the school districts’ 
or MHSAA’s refusal. The Court first rejected the plaintiffs’ 
claim that the defendants’ refusal violated MCL 380.10, MCL 
380.1147. The plaintiff  claimed these statutory violations ex-
isted on the following theory: (a) that athletic programs are 
“non-core” classes of  the school districts because they are 
offered as an extension of  the classroom and are a part of  the 
defendant’s educational mission, and (b) as “non-core” class-
es, the plaintiffs’ children had a statutory right to participate. 
The Court disagreed, explaining that interscholastic athletics 
are not “non-core” courses because (a) extracurricular activi-
ties are not required, and (b) participation in interscholastic 
sports is a privilege, not a right. As such, no Michigan statute 
requires public schools to admit homeschooled students to 
their athletic programs, and the plaintiffs have no statutory 
right to participate in those programs.

The Court next found no violation of  the plaintiffs’ right 
to freely practice their religions by the defendants’ condition-

Continued on next page 
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ing the children’s participation in the athletic programs on 
attending public schools. The Court relied on the following: 
(a) the MHSAA enrollment requirements do not infringe 
on the plaintiffs’ right to homeschool their children; (b) by 
homeschooling their children, the plaintiffs made a choice 
between homeschooling the children and having them par-
ticipate in extracurricular interscholastic athletic competition; 
and (c) the plaintiffs’ desire to have their children engage in 
extracurricular athletic activities is contrary to their stated re-
ligious purposes to ensure their children receive an education 
that integrates religious beliefs and minimizes other world-
views or other persons that threaten those beliefs. Since the 
plaintiffs showed no nexus between their right of  freedom 
of  religion and the MHSAA’s enrollment requirement, and 
since the plaintiffs failed to show how any government action 
“coerced” them into violating their religious beliefs, the Court 
held that the MHSAA regulation does not violate the plain-
tiffs’ freedom of  religion.

Finally, the Court rejected the plaintiffs’ equal protection 
claim, predicated upon the plaintiffs’ contention that their 
children should have access to the opportunity to receive 
athletic scholarships to attend higher education. Plaintiffs 
proffered no evidence of  a legally cognizable cause of  ac-
tion under either the Michigan or United States Constitution’s 
equal protection clause to a right to an athletic scholarship 
based solely on the denial of  participation in homeschooling. 
Based on the above, the Court concluded that the trial court 
properly dismissed the plaintiffs’ complaint.

Formula to Calculate Water Rates Is Subject to 
Disclosure Under the FOIA

City of  Warren v City of  Detroit, ___ Mich App ___; ___ NW2d 
___ (Docket No. 244176, dec’d 3/9/04).

The plaintiff  City of  Warren, through the FOIA, MCL 
15.231 et seq., requested the formula for the rate the defen-
dant City of  Detroit used to calculate water and sewer fees. 
The City of  Detroit claimed the formula was “software,” and 
thus exempt from disclosure under MCL 15.232(f). The City 
of  Warren filed suit against the City of  Detroit, after which 
both parties filed cross-motions for summary disposition. The 
trial court granted the City of  Warren’s motion for summary 
disposition and denied the City of  Detroit’s summary disposi-
tion motion, and ruled that the formula was not “software” 
and was thus discoverable through the FOIA. 

The Court of  Appeals affirmed, and held that the formula 
is not “software” under the FOIA and is therefore discov-
erable. The Court explained that, under the FOIA, “public 

records” are subject to disclosure absent an express exemp-
tion. The FOIA defines “public records” as not including 
“computer software,” and defines “software” as “a set of  
statements or instructions that when incorporated in machine 
usable medium is capable of  causing a machine or device hav-
ing information processing capabilities to indicate, perform, 
or achieve a particular function, task, or result. Software does 
not include computer-stored information or data, or a field 
name if  disclosure of  that field name does not violate a soft-
ware license.” MCL 15.232(e), (f). Using those definitions, the 
Court concluded that the formula at issue, while contained in 
a software program, is not itself  “software” since the formula 
itself, if  inputted into a computer, would not be “capable of  
causing a machine or device having information processing ca-
pabilities to indicate, perform, or achieve a particular function, 
task, or result. “MCL 15.232(f). Rather, the formula falls under 
the exception in the definition of  “software” for “computer-
stored information or data,” and is therefore not “software.” 
Moreover, because the City of  Warren could have separated 
the exempt (“software”) from the non-exempt (formula) ma-
terial, the City should have disclosed the formula. Accordingly, 
the Court concluded that the formula used to determine the 
City of  Warren’s water and sewer rates was discoverable under 
the FOIA, and the City of  Detroit erred in refusing to disclose 
it upon request. 

County Erred in Refusing to Certify Township’s Fire 
Protection Special Assessment

Niles Twp v Berrien County Bd of  Comm’rs, ___ Mich App ___; 
___ NW2d ___ (Docket No. 244138, dec’d 3/23/04). 

In 1967, voters of  the plaintiff  Niles Township, located 
in the defendant Berrien County, approved a fire protection 
special assessment. Thereafter, the township annually assessed 
the assessment, held hearings, submitted the request to the 
county for certification under MCL 211.37, and received that 
certification. However, in 2001, the county refused to certify 
the township’s special assessment, asserting that it was inap-
propriate to use special assessments to fund fire department 
operations since assessments may be used to only recoup ex-
penses of  public improvements. The township later sued, re-
questing a declaratory judgment that its fire protection special 
assessments were lawful. The trial court granted the township’s 
request, and ruled that the township’s fire protection special 
assessment was authorized by statute, and proper.

The Court of  Appeals affirmed, and held that the town-
ship’s fire protection special assessment was authorized by 

Recent Decisions of Interest
Continued from page 13
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1.  Although there may be other provisions of  the law 
authorizing warrants for inspections, please see section 
127 of  the Housing Law, reproduced below: 
125.527 Inspection; warrants for nonemergency 
situation; no warrant required in emergency. 
(1) In a nonemergency situation where the owner or 
occupant demands a warrant for inspection of  the 
premises, the enforcing agency shall obtain a war-
rant from a court of  competent jurisdiction. The 
enforcing agency shall prepare the warrant, stating 
the address of  the building to be inspected, the 
nature of  the inspection, as defined in this or other 
applicable acts, and the reasons for the inspection. 
It shall be appropriate and sufficient to set forth the 
basis for inspection (e.g. complaint, area or recur-
rent violation basis) established in this section, in 
other applicable acts or in rules or regulations. The 
warrant shall also state that it is issued pursuant to 
this section, and that it is for the purposes set forth 
in this and other acts which require that inspections 
be conducted. 
(2) If  the court finds that the warrant is in proper 
form and in accord with this section, it shall be is-
sued forthwith. 

(3) In the event of  an emergency no warrant shall 
be required. 

2.  Check the Housing Law, Public Health Code and the 
local ordinance. I’ve used these for administrative searches. 
The affidavit and warrant are in the Michigan Form Book. 
The inspector has to be the affiant and go into district court 
to persuade the judge to execute it. You need to strong rea-
sons (i.e., the health of  the community, especially children) 
to get in. Just to check on whether the guy is giving you the 
truth probably will not be good enough.

  Why not just abate the nuisance? State law permits the 
local agency to declare a fire damaged property a public 
nuisance, especially if  there is a total loss to the structure. 
See Housing Law regarding nuisance. At this hearing, he 
can tell the hearing officer why the foundation is still good 
(i.e., because the property is admittedly destroyed, it would 
put on him the burden to show that there is something 
salvageable). The hearing officer can then decide whether 
an inspection is necessary, whether the foundation is sal-
vageable, or if  it is a public nuisance. He could declare it 
an immediate emergency and send it to council, or wait 60 
days for him to clean it up. At the time of  council meeting, 
he can then explain why he thinks something is salvageable 
and that the hearing officer erred. 

List Serv Question of the Quarter: 
I am hoping that some of  you might have had experience in requesting an administrative search warrant. Briefly stated, the case involves viola-
tion of  the nuisance ordinance. The property owner was issued a ticket for a structure that was destroyed by fire and is considered inhabitable. 
One of  the standards under the nuisance ordinance provides that if  the structure is not usable for the purpose for which it was intended, then 
it is a nuisance. The owner contends that the basement portion of  this structure can still be used for storage purpose. The zoning administrator 
wants to inspect the premises to determine the veracity of  the owner’s claim. However, the owner has refused entry onto the premises. We are 
considering an administrative search warrant that would allow the zoning administrator along with a building inspector to enter the premises 
and ascertain its condition. Can anyone tell me if  there is authority for requesting such a search warrant — specifically, whether the municipal-
ity has the authority to obtain a search warrant to determine whether an ordinance is being violated and if  so the source of  that authority.

statute. The Court first determined that, when MCL 41.801 
is read as a whole, it is clear the Legislature intended to allow 
broad use of  special assessments to finance township fire de-
partments. This necessarily includes the right of  a township 
to fund by special assessment not only the purchase of  fire 
equipment, but to also fund the general operation of  the fire 
department. Thus, the township’s fire protection special as-
sessment was statutorily authorized. The Court then rejected 
the County’s challenge to the township’s method of  assessing 
the special assessment, by assessing property according to its 

taxable value. The Court stated that the township’s assessment 
method was valid under the “binding precedent” of  St. Joseph 
Twp v Municipal Finance Comm, 351 Mich 524; 88 NW2d (1958), 
which had neither its relevance nor authority diminished by 
the fact that that case predates this State’s current Constitu-
tion or the Headlee Amendment to that Constitution. Thus, 
the Court concluded, the township’s special assessment was 
proper, and the Court affirmed trial court’s entry of  declara-
tory relief  in the township’s favor. 

Recent Decisions of Interest
Continued
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State Bar of Michigan

Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629.

2004
August 5- 10 ABA Annual Meeting, Atlanta, GA
Sept. 29-Oct. 2 MAMA / MML Annual Convention, Grand Hotel, 

Mackinac Island
Sept. 30-Oct. 1  SBM Annual Meeting, Lansing Center, Lansing
Oct. 3-6 IMLA Annual Conference, San Antonio, Texas 

2005
Jan. 25-28 MTA Attorneys, Detroit Marriott Renaissance 

Center
Feb. 9-15 ABA Midyear Meeting, Salt Lake City, UT
March 22  MAMA Winter Educational Conference, Lansing Cen-

ter, Lansing. Day prior to MML Legislative Conference
June 25- 26         PCLS / MAMA 7

th
 Annual Joint Summer Educational 

Conference, Grand Hotel, Mackinac Island
August 4-9         ABA Annual Meeting, Chicago, IL
Sept. 27-30         MAMA / MML Annual Meeting, 
                          Amway Grand Hotel, Grand Rapids 
Sept. 26-29         IMLA Savannah GA, Hyatt & Marriott

2006
Feb. 1-7             ABA Midyear Meeting, New Orleans, LA
Aug. 3-8             ABA Annual Meeting, Honolulu, HI
Sept.17-20         IMLA Portland, OR

2007
Feb. 7-13             ABA Midyear Meeting, Miami, FL
Aug. 9-14            ABA Annual Meeting, San Francisco, CA

2008
Feb. 6-12            ABA Midyear Meeting, Los Angeles, CA
Fall 2008             MAMA / MML Annual Convention,    

           Grand Hotel, Mackinac Island
Aug. 7-12            ABA Annual Meeting, New York, NY

2012
Fall 2012            MAMA / MML Annual Convention, 
                           Grand Hotel, Mackinac Island
  

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area


