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This year’s conference was held at Shanty Creek’s Cedar River
Village June 28, 29 and 30, 2002. Cedar River Village is the newest of
the Shanty Creek facilities, only a couple of years old. It has all the

amenities for an up north Michigan get-away. Nearly forty members
of the Public Corporation Law Section of the State Bar of Michigan
and the Michigan Association of Municipal Attorneys and their
friends and families were in attendance. The weather could not have
been better. And, the scenery was picture perfect.

The MAMA Board of Directors took the opportunity to con-
duct a meeting on Friday morning. The various committees made
their reports, including an update of the MAMA List Serve. This is
an Internet service for MAMA members permitting them to post
questions and notes. The members on the “List” then can offer
answers and suggestions. MAMA members can contact John
Moje at Jmoje@MML.ORG to join the list. Also discussed was the
William L. Steude Ethics and Civility Award. Contact Bill
Mathewson at the MML for more information.

Because of a “freak” summer storm in Washington DC and the
subsequent delay in arrival of the speakers some last minute pro-
gram adjustments were made.

Mary E. Fales, President of the PCLS and Assistant City Attor-
ney, Ann Arbor, presented “Email Traps for the 21

st
 Century.” She

reminded us that emails outlast death and taxes. To avoid unneces-
sary problems each public body should develop and adopt an elec-
tronic communications policy. Several communities have such poli-
cies. Prime in the policy is the directive that the computer is not for
personal communications and activities.

4th Annual Public Corporation Law
Section and Michigan Association of

Municipal Attorneys Educational
Conference a Success
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A regular feature submitted by Richard J. Figura
Simen, Figura & Parker, P.L.C., Flint, Michigan

I’ll bet you didn’t know
(or maybe you forgot)

“Birds of a Feather...
live or die together”

Public Act 203 of 1931
[MCL 123.401, et seq; MSA
5.3431, et seq] makes a mu-
nicipality liable for injuries
sustained by persons
“drafted into service” for
such municipalities.

The act makes a municipality “liable for the injuries sustained
by any person drafted to assist any official or employee of such
municipality authorized to command the assistance of such drafted
person in the performance of his duties as such municipal official
or employee: Provided, however, That the compensation allowed
such injured drafted person shall be on the same basis and equal to
the compensation the drafting municipal official or employee would
receive under the workmen’s compensation act in case of a similar
injury.” (emphasis supplied)  I haven’t checked, but I would guess
the injured person would not be covered under the municipality’s
workmen’s compensation coverage.

The act defines “municipality” to include townships, villages or
counties, and it defines “drafted person”  to include “any person
commanded to assist any municipal official or employee authorized
to command the assistance of bystanders in the performance of his
duties as such municipal official or employee.” (emphasis supplied).

It further provides that when commanding assistance in putting
out fires, the term “drafted person” shall be construed to include any
municipal fire department employee called to aid in putting out of a
fire in any other municipality, which is not under a fire protection
contract with the municipality operating such fire department.

You might want to check with your insurance carrier to determine
if your municipality has coverage for such liability.  You might also
want to research when a municipal official or employee is authorized
to command the assistance of such drafted person in the perfor-
mance of his duties as such municipal official or employee.  Presum-
ably, there is no liability under the act if the drafting official or em-
ployee does not have that authority.  Frankly, I don’t recall any state
laws that specifically grant such drafting authority to any official, but
then I haven’t looked.  But you can.  Examples for such authority can
be sent to the writer at the above address.  Consider that your home-

work assign-
ment for the
next issue.
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4th Annual Public Corporation Law Section and Michigan Association of Municipal
Attorneys Educational Conference a Success
Continued from page 1

John S. Gilbreath, Barr, Anhut & Associates, Ypsilanti, pro-
vided some insights in dealing with the media in his presentation,
“Saving Face by Preparing for the Media.” John shared the quote
from the famous Greek, Anonymous, “It is better to be informed
than misinformed.” He advised to be proactive when dealing with
the media. If it is bad news or good news, give it to the media, with
your “spin.” He also provided a handout containing twenty-seven
commandments when
dealing with the media.
The commandments in-
cluded, never say “No
comment.” It translates
to I refuse to answer on
the ground that it may in-
criminate me. And, don’t
screw up on a slow news
day—you will make the
front page.

Curt A. Levey, Di-
rector of the Legal and
Public Affairs for the
Center For Individual
Rights, Washington DC,
concluded Friday’s pre-
sentations. The Center is
the attorney for the
plaintiffs in the two affir-
mative action cases
pending against the Uni-
versity of Michigan. Curt
brought us up to date on
the two cases. Ed. note,
since Curt’s presentation, the Center has applied for Certiorari re-
garding the en banc decision of the Court of Appeals for the Sixth
Circuit in Grutter v. Bollinger. Curt drew a lively response from the
audience in his presentation of the rational for the opposition to
affirmative action, advise how to avoid such lawsuits and the more
acceptable alternatives to affirmative action. Additional information
is available on the Center’s web cite, http://www.cir-usa.org/.

That evening the PCLS sponsored the pre-dinner refreshments
and the barbeque dinner and networking event. More than forty
family members, friends, attorneys and presenters enjoyed the sum-
mer evening, good company and good food and drink.

Richard Ruda, Chief Counsel of the State and Local Legal Cen-
ter, Washington, DC, began the Saturday program with “Cases of
Importance to Municipalities in the U. S. Supreme Court, 2001-2002
Term.” Richard presented his eighteen-page handout, with humor
and insight. Also Richard said the Center will assist local attorneys
representing states and local units government in writing for or in
opposition for certiorari, and if certiorari is granted, the Center may
file an amicus brief, provide for a “moot court,” and other advise.
Richard has agreed to a return presentation in 2003.

Eric Williams, the Big Rapids City Attorney, “with a little help
from his friends” orchestrated the “Attorney’s Critical Role at Pub-

lic Meetings.” A half a dozen, or so, scenarios fraught with conflicts
of interests, open meetings, confidentiality, parliamentary proce-
dure and other issues were presented. Various attorneys played the
roles with enthusiastic drama.

The mornings presentation concluded with an assortment of
cases and statutes, including: Ramifications of Toyota case—
Stephen O. Schultz, Foster Swift, Collins & Smith, Lansing; Latest

Sewer Ruling Overturn-
ing Hadfield—Edward
D. Plato, Secrest,
Wardle, Lynch, Hamp-
ton, Truex & Morely,
Farmington Hills; New
Anticipation Notes un-
der Act 34—Patrick F.
McGow, Miller, Canfield,
Paddock & Stone, De-
troit; Novi Poisoned and
Pontiac v Bloomfield
Hills Annexation status
– Gerald Fisher, Secrest,
Wardle, Lynch, Hamp-
ton, Truex & Morely,
Farmington Hills; and
the final forms provided
in the Metropolitan Ex-
tension Telecommunica-
tions Right of Way
Oversight Act [2002 PA
40] were discussed.

Daniel C. Matson,
DeWitt City Attorney, DeWitt, at the Saturday evening reception
and dinner, presented the golf awards. In the absence of Chuck
McKone, who for many years has been the golf coordinator and
general enthusiast, Dan awarded the various trophies to Jack Beras,
Pat McGow and Dan Matson. And, Jack Beras for is carnage re-
ceived the annual Woodsman’s Award.

Milt Firestone, the retired Assistant Attorney General who as-
sisted so many of us with our state legal issues, and his wife, Renee,
were present. They contributed to the conviviality and camaraderie
of the evening. Renee and Milt provided a twenty-five year collec-
tion of photographs depicting the activities of the PCLS’s summer
conferences. Many old familiar faces brought fond memories to the
attendees that evening. Dan Matson is now the custodian of the
photographs and has undertaken the identification of the individu-
als and the dating of the events.

Finally, Carl D. Schneider spoke regarding the “Power of Apol-
ogy—Saying ‘I’m Sorry’ in resolving conflict. Carl told us, quoting
Aaron Lazare, M.D. that a genuine apology offered and accepted is
one of the most profound interactions of civilized people. It has the
power to restore damaged relationships, be they on a small scale,
between two people, such as intimates, or on a grand scale, between

Continued on page 13

PCLS Shanty Creek
Early 80s
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Opinions of the Attorney General
Jennifer Mulhern Granholm

Incompatible Offices
Under the Incompatible Public Offices Act, the office of Monroe city councilperson

is incompatible with the office of historic district commissioner in that city.

Notwithstanding this incompatibility, the Incompatible Public Offices Act contains
an exception that permits the governing body of a municipality having a population less
than 25,000 to authorize a public officer or public employee to hold such dual public
positions.

Opinion No. 7105, April 17, 2002

The Incompatible Public Offices Act prohibits a person from simultaneously serv-
ing as township treasurer and board of education member where the township is located
within the school district.

Opinion No. 7106, May 2, 2002

Law Enforcement
A Michigan law enforcement agency having custody of a person who signed a

prior waiver of extradition in another state may deliver the person to the other state
without first taking the person before a judge, provided that all conditions set forth in
section 25a of the Uniform Criminal Extradition Act are established.

Opinion No. 7112, June 28, 2002

A uniformed reserve police officer acting as an unpaid volunteer for a local police
agency may carry an exposed, holstered pistol within the gun-free zones established by
the Concealed Pistol Licensing Act; and if the officer is either a fully authorized “peace
officer” or, alternatively, possesses a valid concealed pistol license issued under the
Concealed Pistol Licensing Act, he or she may also carry an exposed, holstered pistol
within the gun-free zones established by the Michigan Penal Code.

Opinion No. 7113, June 28, 2002

Words alone, whether or not accompanied by physical conduct, may constitute
“domestic violence” as that term is defined in the Domestic Violence Prevention and
Treatment Act.

Opinion No. 7114, July 26, 2002

Libraries
A township is not authorized to donate township funds to a combined school

district/public library, but may enter into a contract to provide township funds to the
library in return for library services to township residents.

Opinion No. 7111, June 17, 2002

Editor’s note: Assistant Attorney General George M. Elworth of the Freedom of
Information and Municipal Affairs Division and a member of the Publications
Committee furnished the text of the headnotes of these opinions. The full text
can be accessed at www.ag.state.mi.us.

Continued on page 5

By George Elworth
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Section Sponsors ABA—State & Local Government
Attorneys in Detroit, October 25-27

The Public Corporation Section is pleased to sponsor and contribute to the coming American Bar Associa-
tion—local government attorneys meeting in Detroit. On Friday, October 25, the meeting will include all day
continuing education classes by specialists from across the country.

Three interrelated sessions will address the issues facing downtown redevelopers and will be of interest to
attorneys and all municipal officials. Speakers will cover topics with the latest experience in financing, brownfields,
zoning and will focus on a lay out for success of redevelopment.

Many of our own local attorneys will join the discussions. Included will be a session relating to ethics for
government officials when dealing with contractors and bidding projects. The discussion will be led by four
outstanding speakers who will share their special expertise in dealing with ethical issues: John Van Bolt is the
Executive Director and General Counsel, Michigan Attorney Discipline Board. Dennis A. Mazurek, is Chief
Assistant Corporation Counsel with the City of Detroit Law Department Governmental Affairs Division. John W.
Allen is a partner with the law firm of Varnum, Riddering Schmidt & Howlett LLP, Patricia E. Salkin is Asso-
ciate Dean, Professor of Government Law and Director of the Government Law Center of Albany Law School.
and

We encourage any attorney who represents public corporations and government officials to attend. Further
information and registration form is included in this Quarterly.

Schools
The Michigan Merit Award Scholarship Act requires the Michi-

gan Merit Award Board to provide test sites for nonpublic school
students wishing to take assessment tests.

Opinion No. 7107, May 14, 2002

Special Assesments
Liens for future installments of special assessments levied by

townships are not extinguished by tax foreclosure proceedings un-
der the General Property Tax Act.

Opinion No. 7110, June 17, 2002

Townships
A township bicycle path is not a recreational trailway that can

only be regulated by an ordinance that is posted and maintained
near each gate or principal entrance to the bicycle path.

Opinion No. 7108, May 14, 2002

Attorney General Opinions
Continued from page 4
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Friday, October 25, 2002
8:30 a.m.

Welcome & Introductions

Mary Massaron Ross, Chair
State and Local Government Law

Michigan Association of Municipal Attorneys
Michigan Municipal League

American Bar Association
Section of State and Local Government Law

in Cooperation with the State Bar of Michigan
Public Corporation Section

“Redevelopment in 2002-New Challenges, Issues & Opportunities”

October 24-27, 2002
Marriott Detroit

Renaissance Center

Redevelopment in 2002 Conference New rulings, legislation, and economic trends are reshaping frameworks
and standards for redevelopment projects. These new influences include the U.S. Supreme Court’s Lake Tahoe
decision, new financing options and issues, and The Small Business Liability Relief & Brownfields Revitalization Act
amendment to Superfund. Expert panelists will draw upon real-world examples to highlight how new and emerging
trends affect legal practice related to development, and decision-making by local governmental authorities, financial
institutions, and other clients. Hear about downtown redevelopment with a special focus on legal issues involving
stadiums, casinos, and sport & entertainment districts.

Don’t Miss These Power-Packed Presentations:
Land Use Trends
Financing Issues

Environmental Law Issues
Ethics in Bidding & Procurement
Sports & Entertainment Districts

Guided Bus Tour—this program qualifies for CLE credit

Meeting and Conference Schedule  in cooperation with State Bar of Michigan Public Corporation Law Section
Michigan Municipal League Michigan Association of Municipal Attorneys

Section Meeting and Important New Conference in Detroit....Few realize that
Detroit is one of the Midwest’s oldest cities. Founded in 1701 as “la Ville Detroit”—the city
at the straits—it was once a strategic Native American and French trading post. In the
mid-19th century the city was compared to Paris because of its scenic parks and beautiful
architecture, but it soon evolved into the modern Motor City, the city that put the world on
wheels. Detroit offers world-class museums, theaters, and galleries, a well-run park
system, extensive recreational and sports opportunities, and lively ethnic neighborhoods
full of friendly people and good restaurants.
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9:00 a.m.-Noon
Land Use, Financing, Environmental Law Issue

and Trends in Redevelopment

Three interrelated sessions will address the manifold
issues facing downtown redevelopers seeking to create
central city attractions, such as football stadiums,
baseball parks and arenas. Speakers who have guided
projects to completion will pull together the latest
experience in financing, brownfields and permitting to lay
out a schematic for success.

12 Noon – 1:30 p.m.
Luncheon featuring

 Kwame M.  Kilpatrick
Mayor, City of Detroit

1:30 p.m.-2:30 p.m.
Ethics in Bidding and Public Procurement

A roundtable discussion of ethical issues that may
arise in bidding and public procurement. The discussion
will suggest ways that participants may prevent
procurement pitfalls in redevelopment projects by
learning from the experiences that have occurred in a
variety of recent projects around the country.

2:30 p.m.-3:30 p.m.
Sports and Entertainment Districts:

Regulation and Liability

Sessions will provide information about regulations
and ordinances that municipalities can enact to manage
a sports and entertainment district. Topics that will be
discussed include; dealing with problems from increased
crowds, noise, and potential crimes; potential liability of
police with focus on search/seizure issues; and the
perspective of those in the private sector on legal issues
and approaches they have employed when dealing with
a facility in a sports and entertainment district.

Break

4:00 p.m.-5:30 p.m.
Bus Tour of Downtown Detroit by the Detroit

Economic Growth Corporation
Ending at Comerica Park

6:00 p. m.
Evening at Tiger Club

Comerica Park
TICKETED $60

Saturday, October 26, 2002

7:30 a.m.-9:00 a.m.
Urban Lawyer Advisory Board Meeting

9:00 a.m.-11:00 a.m.
Committee Training (for Chairs, Vice-Chairs, and

Subcommittee Chairs)

11:00 a.m.-12 Noon
Public Education Committee Meeting
Public Finance Committee Meeting
Environment Committee Meeting

Government Operations Committee Meeting
Ethics Committee Meeting
Jefferson Fordham Society

Emergency Mgmt. & Homeland Security Task Force

12 Noon-1:30 p.m.
Land Use Committee Meeting

Sunday, October 27, 2002

7:30 a.m.-9:00 a.m.
Media Board Breakfast Meeting

9 a.m.-12Noon
Council Breakfast Meeting

HOTEL REGISTRATION
A limited number of rooms have been set aside for

conference registrants at the Marriott Detroit
Renaissance Center. We have negotiated a special rate
of $129 per night, single or double occupancy, for our
meeting. You should call the hotel directly at 1-800-228/
9290, and refer to the ABA Section of State and Local
Government Law. The cut-off date for making your hotel
reservations is September 20, 2001.

CANCELLATION POLICY
Written cancellation notice is received by 10/15/

2002. Cancellations may be faxed to 312/988-5121 to
the attention of Lisa Allen. NO REFUNDS WILL BE
GRANTED AFTER THAT DATE. Substitutions are
Registrants who are unable to attend the conference will
receive a refund less a $50 administrative fee if a
acceptable or conference materials will be sent in lieu of
a refund after the conference.
AMERICANS WITH DISABILITIES ACT

For those individuals with disabilities who need
special arrangements while attending the program,
please contact Lisa Allen, at the American Bar
Association, 312-988-5649.

Continued on page 8
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Registration Form

We request that all registrations be made in advance by completing the registration form and mailing it with your
check, payable to the American Bar Association to: Lisa Allen, Section of State and Local Government Law, 750
North Lake Shore Drive, Chicago, Illinois 60611. You may also FAX your completed form with a credit card
payment to 312/988-5121. The meeting registration fee allows registrants to attend all meetings, CLE programs,
coffee breaks, luncheon, reception, and receive conference materials. You will receive a written confirmation
within two weeks of sending your registration form.

Name Telephone

Guest

Firm

Address Zip Code

Registration Fees:

$ 160 Section Members, includes Meeting, CLE, Luncheon, Bus Tour & evening at Tiger Club.

$ 135 Non Section Member, if an ABA member will include a Section membership, Meeting, CLE,
Luncheon & Bus Tour.

$ 100 Section Members, includes Meeting, Lunch, CLE & Bus Tour.

$ 30 Law Students, if an ABA member will include Section membership, meeting, CLE, & Bus Tour.

$ 40 Lunch Only

$ 50 Program/Course Materials Only

$ 60 Tiger Club Only

$ TOTAL

Method of Payment:
Either pay by check (made payable to the American Bar Association) or Visa/MasterCard/Discover/Amex

Credit Card Number Expiration Date

Signature

Payments can be mailed to the ABA, 750 N. Lake Shore Dr., Chicago, IL 60611 or Faxed to 312/988-5652

American Bar Association
Section of State and Local Government Law

“Redevelopment in 2002-New Challenges, Issues & Opportunities”
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After two hundred years of litigating constitutional rights, law-
yers continue to raise new and creative claims against public employ-
ers and entities. One such claim arises out of the First Amendment
“redress of grievances” clause typically asserted in employment ac-
tions. The traditional employment claim involving the first amend-
ment is retaliation. However, if a claimant cannot establish the basis of
the claim, he or she may attempt to assert the alternative claim. This
article is a brief survey of the law with respect to the issue.

The United States Supreme Court has not ruled on whether a §
1983 claim based on a violation of the petitions clause must be
analyzed in the same fash-
ion as a retaliation claim—
that is, whether the speech
at issue meets the “public
concern” test.

1
 The major-

ity of appellate Courts that
have addressed the issue
conclude that the right to
free speech and the right to
petition should not be
treated differently. These
courts hold that for a pub-
lic employee to have a vi-
able § 1983 claim, the peti-
tion for redress must in-
volve a matter of public
concern.

2
 The primary ra-

tionale these courts follow
is that there is no hierarchy
among the rights protected by the First Amendment.

3
 The Sixth

Circuit, however, has determined that the “public concern” test
should not be applied to a First Amendment petition of grievances
claim, reasoning that “the Supreme Court had included within the
scope of the petition clause complaints ‘respecting resolution of [a
party’s] business and economic interests….’”

4

The First Circuit addressed the First Amendment right to peti-
tion in Tang v. State of R.I., Dept. of Elderly Affairs.

5
 In Tang, a state

employee sued her employer alleging retaliation for exercising her
free speech rights, race and gender discrimination, and harassment.
The court held that the employee’s grievances were not on matters
of public concern, and thus could not be the basis for a First
Amendment retaliation claim.

The Second Circuit, in White Plains Towing Corp. v.
Patterson,

6
 held that the First Amendment right to petition is sub-

ject to the same analysis as free speech. Therefore, “a public em-
ployee who seeks to recover on the ground that he has been dis-

charged because of the exercise of his First Amendment speech
rights must establish, as an initial matter, that his speech may be
‘fairly characterized as constituting speech on a matter of public
concern.’”

7

Several years later, in Friedl v. City of New York ,
8
 the Second

Circuit addressed this issue in the prisoner context. In Friedl, the
plaintiff alleged that state defendants had violated his rights by
improperly revoking his Work Release and reincarcerating him for
welfare fraud when they knew from the administrative law judge’s
decision that he had not committed welfare fraud and was merely

exercising his federal rights
to apply for benefits. The
Friedl court upheld its de-
cision in Colon v.
Coughlin,

9
 where it held

that prisoners have a right
to petition for redress of
grievances and that prison
officials may not retaliate
against prisoners who exer-
cise this right. The court
also cited Franco v. Kelly,

10

where it stated that “in-
mates must be permitted
free and uninhibited access
to both administrative and
judicial forums for the pur-
pose of seeking redress of
grievances against state

officers,” and “intentional obstruction of a prisoner’s right to seek
redress of grievances is precisely the sort of oppression that § 1983
is intended to remedy.

11

In the Fourth Circuit case of Stroman v. Colleton County Sch.
Dist.,

12
 a public school teacher was discharged after circulating a

letter to fellow teachers complaining about a delay in receiving sum-
mer pay and criticizing the school district’s budget management.
The court held that, although the allegations of budget mismanage-
ment arguably related to a matter of public concern, any First
Amendment interest inherent in the letter was outweighed by the
interests of the public and the school district as the employer. Rely-
ing on Connick v. Myers, the court stated that “[p]ersonal griev-
ances, complaints about conditions of employment, or expressions
about other matters of personal interest do not constitute speech
about matters of public concern that are protected by the First
Amendment, but are matters more immediately concerned with the
self-interest of the speaker as employee.”

13

Litigating the First Amendment—claims
arising out of the “Redress of

Grievances” clause.

“Congress shall make no law respecting
an establishment of religion, or

prohibiting the free exercise thereof; or
abridging the freedom of speech, or of

the press; or the right of the people
peaceably to assemble, and to petition

the Government for a redress of
grievances.”

Continued on page 10

By Dan Dalton
Tomkiw Dalton, PLC
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The Fifth Circuit case of Day v. South Park Indep. Sch. Dist.
14

examined whether a public employee’s complaint to her superior
about her teaching evaluation was protected by the petition clause
of the First Amendment. In Day, an untenured high school teacher
brought suit against the school district, claiming that her First
Amendment rights were violated when her contract was not re-
newed after she protested her principal’s unfavorable evaluation of
her performance. The court concluded that Day’s complaint was
purely a matter of a disagreement with the merits of the rating. In
addition, it found that a substantial reason for the nonrenewal of her
contract was that she complained to the principal and filed a griev-
ance, and her contract would have been renewed but for her com-
plaint on “a purely private matter.” According to the court, Day’s
complaint was not protected by the petition clause because she
used a formal grievance for her complaint. The protection afforded
by the Petition Clause overlaps with that afforded by other First
Amendment provisions.

The Seventh Circuit has comprehensively addressed the First
Amendment protection of public employees’ litigation and other griev-
ances, holding that, like speech, they must involve a matter of public
concern to be constitutionally protected. In Altman v. Hurst,

15
 the Sev-

enth Circuit noted that the Supreme Court, in indicating that the First
Amendment protects a person’s right to seek judicial redress of griev-
ances, was concerned about political expression and not about the
general right to bring suit. “This formulation dovetails with the
Connick  rule that limits the first amendment protection given public
employees to pronouncement on public issues. Thus, a private office
dispute cannot be constitutionalized merely by filing a legal action.”

16

In Yatvin v. Madison Metropolitan School District,
17

 the Sev-
enth Circuit addressed a plaintiff’s claim that she was not offered a
job because she had filed sex discrimination charges against the
employer. The court in Yatvin noted that “not every legal gesture—
not every legal pleading—is protected by the First Amendment.
Remedies against baseless litigation do not violate the First
Amendment’s right to petition; nor do laws aimed at deterring ‘far
out’ suits by requiring the loser to pay the winner’s legal fees.”

18

In Belk v. Town of Minocqua,
19

 the Seventh Circuit addressed
the scope of the Petition Clause’s protection of a public employee’s
right to file an employment grievance. Relying on the Supreme
Court’s direction in McDonald v. Smith

20
 that “there is no sound

basis for granting greater constitutional protections to statements
made in a petition . . . than other first amendment expressions,” the
Seventh Circuit explained: “Were we to adopt Belk’s position that the
right to petition is absolute, we would be guilty of implementing pre-
cisely the sort of hierarchy of first amendment rights forbidden by
McDonald.”

21
 The court concluded that “such special treatment of

the right to petition would unjustly favor those who through fore-
sight or mere fortuity present their speech as a grievance rather than
in some other form,” and held that the substance of the plaintiff’s
threatened grievance was constitutionally protected only if, as a
threshold matter, it touched upon a matter of public concern.

22

In Zorzi v. County of Putnam,
23

 the Seventh Circuit addressed a
former dispatcher’s claims that she was terminated in retaliation for
filing a lawsuit against the county. The court noted that
“[r]etaliation for filing a lawsuit is prohibited by the First
Amendment’s protection of free speech, not some concept of an
independent right of access to courts.”

24
 However, if a public em-

ployee is retaliated against for filing a lawsuit, the public employee
has no First Amendment claim unless the lawsuit involves a matter
of public concern.

25

The Eighth Circuit has held that otherwise proper acts are ac-
tionable under § 1983 if done in retaliation for filing a grievance
pursuant to established prison procedures.

26

The Ninth Circuit addressed the issue of retaliation for petition
of grievances in Rendish v. City of Tacoma .

27
 In Rendish , a city

attorney was suspended after filing a lawsuit against city officials.
The court referred to its earlier decision in Gearhart v. Thorne,

28

where it considered a public employee’s § 1983 claim alleging that
his employer retaliated against him for using internal grievance pro-
cedures. Analyzing the claim primarily as one involving speech, the
Gearhart court followed Connick v. Myers

29
 and held that the First

Amendment did not protect “a public employee’s right to speak
internally about matters of purely personal interest.” The Ninth Cir-
cuit later held that “[t]he right of access to the courts is subsumed
under the first amendment right to petition the government for re-
dress of grievances.”

30
 Ultimately, the Rendish  court agreed with

the Seventh Circuit that, in order to be constitutionally protected
under either the Speech Clause or the Petition Clause, a public
employee’s actions must involve a matter of public concern.

31

The Tenth Circuit, in Grabow v. Indep. Sch. Dist. No. I-008,
32

concluded that a public employee’s EEOC claim must involve a mat-
ter of public concern to be entitled to First Amendment protection.
Three years later, in Martin v. City of Del City,

33
 the court held that

a public employee alleging that he was terminated for petitioning for
redress of grievances was required to show that his petitioning
touched on matter of public concern.

The Eleventh Circuit addressed the right to petition in Renfroe
v. Kirkpatrick .

34
 In Renfroe, a nontenured teacher brought an ac-

tion against the school board alleging that she was not rehired
because she filed a grievance, in violation of her First Amendment
rights. The court held that the teacher’s grievance, which was based
on her unwillingness to share a job with another teacher, did not
relate to a matter of public concern and therefore was not protected
under the First Amendment.

Currently, it appears that only the Third and Sixth Circuits do
not apply the “public concern test.”

The Third Circuit has diverged from the other circuits in holding
that a public employee is protected under the Petition Clause against
retaliation for having filed a lawsuit even if that lawsuit addresses
matters of purely private concern.

35
 In San Filippo v. Bongiovanni,

the Third Circuit noted that where alleged retaliation is based on

Litigating the First Amendment—claims arising out of the
“Redress of Grievances” clause.
Continued from page 9
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expressive conduct constituting speech, “a court must first determine
whether or not the speech can be fairly characterized as addressing a
‘matter of public concern’”

36
 Examining whether there are contexts in

which the petition clause protects values additional to those pro-
tected by the speech clause, the Third Circuit concluded that “there is
an independent reason . . . to protect an employee lawsuit or griev-
ance if it . . . constitutes a ‘petition’ within the meaning of the first
amendment.”

37
 Noting that “[t]he petition clause of the first amend-

ment was not intended to be a dead letter-or a graceful but redundant
appendage to the clauses guaranteeing freedom of speech and
press,” the Third Circuit held that a grievance or a lawsuit, brought by
a public employee, that constituted a “petition” and that was “non-
sham,” was constitutionally protected, regardless of whether it in-
volved a matter of public concern.

38

The Sixth Circuit has also determined that the “public concern”
test should not be applied to a First Amendment petition of griev-
ances claim. In its decision of Gable v. Lewis,

39
 the court reasoned

that “the Supreme Court had included within the scope of the peti-
tion clause complaints ‘respecting resolution of [a party’s] busi-
ness and economic interests . . . .’”

40
 Given the scope the Supreme

Court defined, the Sixth Circuit held that the petition clause itself is
not generally limited to matters of “public concern” but includes a
party’s private business interests.

41
 Therefore, pursuant to Gable,

in order for a plaintiff to establish a claim of retaliation under the
First Amendment petition of grievances clause, he must establish
that (1) an adverse action was taken against him that would deter a
person of ordinary firmness from continuing to engage in that con-
duct; and (2) the adverse action was motivated in substantial part
by his “protected conduct.”

42

Whether the Sixth Circuit will continue to apply the “public
concern” test remains to be seen. The Court is presently consider-
ing whether the clause applies to a private citizen who alleged that
he lost his employment, with a private employer, arising out of his
“redress of grievances”. What is certain is that this area of the law
will continue to evolve.
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If Counsel Was Not Appointed, A Suspended Jail Sentence
Cannot Be Activated

The United States Supreme Court ruled that an indigent defen-
dant cannot be validly imprisoned based on a suspended or condi-
tional sentence if court-appointed counsel was not made available
for the guilt phase of the underlying offense. Appointment of coun-
sel is therefore required if a court wishes to impose a valid condi-
tional or suspended sentence.

Defendant represented himself in court on charges of assault.
He was not offered court-appointed counsel. Inevitably he was
convicted. The judge imposed a suspended sentence of 30 days in
jail. Under the terms of the suspended sentence, defendant was
placed on two years’ probation. Defendant appealed the entire sen-
tence on Sixth Amendment grounds. The Alabama Supreme Court
agreed and declared the 30-day sentence a nullity– defendant could
not be sentenced to jail without counsel.

In a 5-4 decision, the United States Supreme Court affirmed,
and ruled that the Sixth Amendment would be violated if the sus-
pended 30-day sentence were ever activated. However, the court
declined to answer whether defendant could hypothetically be im-
prisoned for violation of the probationary sentence. Alabama v
Shelton, __ US __ (2002).

Localities Must Reject Cellphone Antennae Variance Requests
“In Writing”

The Telecommunications Act of 1996 makes it harder for state
and local governments to deny siting requests for cell phone an-
tennas.

2
 In particular, the denial of a request to “place, construct,

or modify” cell phone facilities “shall be in writing” and must be
supported by “substantial evidence contained in a written
record.” 47 USC §332(c)(7). The Sixth Circuit ruled that the “In
Writing” requirement is only satisfied by a writing separate from
the record. The writing must describe the reasons for the denial
sufficiently enough to allow court review of the decision. (By con-
trast, in another circuit the writing can consist of merely stamping
“denied” on the application.).

City denied an application by plaintiff, a wireless services com-
pany, to site a 150-foot antenna on a site zoned for light industrial
(M-1) use. The parcel did not meet the requirements for light indus-
trial (M-1) uses. The code required a minimum of 20,000 square feet
per parcel for M-1, while the parcel in question was only 3,400
square feet. After city denied the permit, plaintiff applied for a vari-
ance. The city’s zoning board of appeals denied the request. The
board issued a writing—It summarized the request, its decision, and

the resulting vote on its order. However, it did not issue reasons.
The Sixth Circuit therefore ruled that this was not enough to consti-
tute a “writing.”

The court also found the denial without “substantial evidence
contained in a written record.” The city’s zoning code authorizes
variances where called for by the irregularity of the parcel itself.
There was substantial evidence that owing to the dimensions of the
parcel, it could never meet light industrial uses under city’s code.
Despite this fact, the variance request only elicited three concerns
from the city’s zoning board. They were aesthetics, health and the
possibility of another site. Summary disposition against city was
deemed appropriate because these first two considerations were in
conflict with the Telecommunications Act, while the possibility of
another site had nothing to do with the variance request. New Par v
City of Saginaw, __ F3d __ (E.D. Mich, August 14, 2002).

City Is Insured Against Suits For Unconstitutional Police
Officer Promotions

The Sixth Circuit ruled that for insurance purposes, the adop-
tion and execution of an unconstitutional ‘affirmative action’ plan
by a city’s police department is not considered a “law enforce-
ment” activity. City entered into a collective bargaining agreement
with its police department. The CBA specified an invalid promo-
tion ratio, whereby for each minority candidate promoted; one
non-minority candidate would be promoted. This plan was ulti-
mately found unconstitutional, and city faced a liability after sev-
eral police officers sued.

City sought a defense and indemnification from one of its in-
surers. Insurer had a policy with City covering any losses “because
of a Wrongful Act,” but the policy excluded any claim that “arose
out of the activities of a law enforcement agency . . ..” Insurer re-
fused to defend based on the provision. The term “law enforce-
ment” was not defined in the contract.

City filed a declaratory action. The Eastern District ruled that
the city was covered, and the Sixth Circuit affirmed. The Circuit
Court held that the language of the contract must be strictly en-
forced against the drafter, and that “law enforcement” should be
given an ordinary meaning. Moreover, the affirmative action plan
could not be considered an act of “law enforcement” as that term is
commonly used. In particular, the action did not involve any discre-
tionary action by the police department. The police department
obeyed the affirmative action mandate by the City; it did not have
discretion to alter the plan. Therefore, the civil rights suit by former
officers did not fit within that policy exclusion. City of Flint v Lex-
ington Ins Co, ___ F3d ___ (6

th
 Cir. June 17, 2002).
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Train-Crossing Statute Preempted; Cannot Limit
Time At Grade Crossings

The State of Michigan has a statute, MCL 462.391, which pro-
hibits trains from blocking grade crossings for more than five to
seven minutes at a time. The statute carried a $500 fine for each
violation, and the plaintiff, CSX Transportation, Inc., had racked up
over 800 citations for over $440,000 in fines statewide. It filed a
commerce clause challenge against City, which had written many of
the citations. The Attorney General intervened.

The District Court found that the statute was preempted by the
Federal Railway Safety Act, 49 USC §20101 et seq. (FRSA). It also
found a violation of the Commerce Clause. The Sixth Circuit af-
firmed. First, the Act was preempted by the FRSA. That Act only
allows the state to regulate in either of two situations. First, state
control is permitted in areas where the U.S. Secretary of Transporta-
tion had not already promulgated regulations. Second, the state
could make regulations to eliminate “essentially local hazards”, if
they did not conflict with federal law or unduly burden interstate

commerce. The Attorney General argued that grade crossings were
a subject of state law, and that the statute addressed only the traffic
disruptions caused by the trains, which would have been outside
the concerns addressed by the FRSA. However, the court found
that neither of the savings clauses applied. Following the state law
required plaintiff to monitor either the length of its trains or the
speed. If the regulation concerned the length of the train, the com-
merce clause already banned it. If the regulation concerned the
speed of the train, the state statute strayed into a field already sub-
sumed by a litany of federal regulations on trains’ top speed and
acceptable braking systems.

The Sixth Circuit also held that the District Court erred in ruling
that the statute violated the Commerce Clause, because that court
had not considered the burden on interstate commerce. However, a
remand was not necessary on this issue because the statute was
preempted. CSX Transportation, Inc v City of Plymouth, 283 F3d
812 (6th Circuit March 21, 2002).

groups of people, even nations. If done correctly, an apology can
heal humiliation and generate forgiveness.

The anatomy of the apology included, first acknowledge the
violation or offense and express an understanding of the impact
on the person. Second is an explanation for why you committed
the offense, and that it will not happen again. It was a horrible act
but I’m not a horrible person. Finally, a good apology has to be
communicated in a manner that is not an affront, that is a genuine
regret and remorse.

The Conference concluded with a meeting of the Public Corpo-
ration Law Section Council, on Sunday morning.

The attendees are looking forward to the 5
th
 Annual Public Cor-

poration Law Section and Michigan Association of Municipal At-
torneys Educational Conference to be held on June 27 and 28, 2003
at the Grand Hotel on Mackinac Island. The program includes:
Chuck Abernathy, Georgetown Law Center; Richard Ruda, State
and Local Government Legal Center; Evan H. Caminker, Professor,
University of Michigan Law School and Kathleen Q. Abernathy,
FCC Commissioner.

[See http://www.shantycreek.com/  for photo clips of Shanty
Creek Cedar River Village]

4th Annual Public Corporation Law Section and Michigan Association of Municipal
Attorneys Educational Conference a Success
Continued from page 3
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STATE COURT DECISIONS OF INTEREST

By Anne M. Seurynck
Foster, Swift, Collins & Smith, P.C.

ZONING—USE VARIANCE—TOWNSHIP’S
AUTHORITY

Janssen v Holland Charter Township Zoning Board of Ap-
peals, ___ Mich App ____; ____ NW2d ____ (2002).

Property owners filed an application with the Holland Charter
Township Board requesting the rezoning of approximately 115 acres
of property. The Township’s Planning Commission voted to recom-
mend that the Board deny the application. As a result, the property
owners amended their application by removing some of the prop-
erty. However, the Planning Commission still voted to recommend
denial of the amended petition. Thereafter, the property owners filed
for a use variance. This variance was eventually granted by the
Township Zoning Board of Appeals (“ZBA”).

The plaintiffs filed a lawsuit challenging the ZBA’s authority to
grant a use variance. However, the circuit court found the ZBA had
authority to grant the variance and upheld the ZBA’s decision.

On appeal, plaintiffs argued that the circuit court erred when it
concluded that the ZBA’s decision to grant a variance did not con-
stitute an impermissible rezoning. The plaintiffs argued that the 100
acre parcel was too large to be the subject of a use variance. The
Court of Appeals disagreed. The Court of Appeals reasoned that
the rules that determine when a ZBA may grant a use variance make
no mention of the size of the parcel. Both the plain language of the
Township Zoning Act and the Holland Charter Township Zoning
Ordinance do not set forth any limitations based on size of a prop-
erty owner’s parcel.

Plaintiffs argued that granting the use variance constituted a
de facto rezoning. However, to conclude that granting a use vari-
ance to a large parcel was de facto rezoning, the courts would have
to add an exclusion for such large parcels in the statutes and ordi-
nances. The Court noted that this was beyond their authority to
legislate. Because the Court concluded that the ZBA had the au-
thority to grant the variance and the property owners presented
sufficient evidence to justify a variance, the variance was upheld.

OPEN MEETINGS ACT—
DEFINITION OF “MEETING”

Charles J. Ryant, Jr. v Leelanau County, Court of Appeals,
Case No. 227895, June 21, 2002 (unpublished).

To study the issue of relocating Leelanau County’s jail in court-
house facilities, the County formed a task force. Two of the County
Commissioners served on the task force. A third Commissioner
(“audience member/commissioner”) attended and spoke at several
public hearings of the task force. On one occasion, a task force
member/commissioner responded to the audience member/
commissioner’s comment.

At trial, the plaintiff requested declaratory and injunctive relief,
alleging that the appearance of three of the five commissioners at
the task force meeting constituted a quorum of the Board and vio-
lated the Open Meetings Act. Plaintiff argued that the commission-
ers deliberated toward a decision on a facilities question without
posting the notice of the meeting as a meeting of the County Board
of Commissioners. The County argued that the audience member/
commissioner’s appearance before the task force as a private citizen
did not result in deliberations of the Board of Commissioners and
did not result in an open meeting.

The trial court granted the motion for summary disposition in
favor of the County because the interactions that occurred among
the Commissioners who attended the task force meetings as mem-
bers of the task force and private citizens did not constitute the type
of deliberations that triggered the OMA.

The Court of Appeals affirmed the circuit court’s holding. The
Court reasoned that the task force members/commissioners were
duly appointed members of the task force and had a right to make
comments and to deliberate and vote as members of the task force.
The audience member/ commissioner, who was not a member of the
task force, attended the meetings as a private citizen and in that
capacity had the right to comment on matters before the task force.
The record demonstrated that one of the task force members/com-
missioners responded to remarks made by the audience member/
commissioner principally for the purpose of clarifying those re-
marks. The record did not show that the other task force member/
commissioner made remarks that could be construed as responsive
or that the task force members/commissioners engaged in an active
debate with the audience member/commissioner. Thus, the Court
affirmed the trial court’s decision.

ORDINANCES—AUTHORITY TO ENACT—
COURT’S REVIEW

C&T Transport, Inc. v York Township, Court of Appeals Case No.
227898, June 21, 2002 (unpublished).

Plaintiffs challenged the constitutionality of an ordinance re-
quiring that certain commercial vehicles passing through the Town-
ship use designated truck routes. With respect to highways under
their jurisdiction (except state trunk highways), the Michigan Legis-
lature provided in MCL 257.726, in relevant part, that local authori-
ties may by ordinance or resolution (1) prohibit the operation of
trucks or other commercial vehicles on designated highways or
streets, (2) impose a limitation to the weight of trucks and other
commercial vehicles on designated highways or streets, and (3)
provide that only certain highways and streets may be used by
trucks or other commercial vehicles. Based on this provision, the
Township enacted an ordinance which, in pertinent part, required
commercial vehicles in excess of 10,001 pounds to use designated
truck routes when passing through the Township.
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The Plaintiffs, who were non-resident owners of commercial
vehicles objected to the ordinance. As a basis for their complaint,
the owners alleged that the ordinance created an unreasonable pro-
hibition against the operation of commercial vehicles. The trial court
dismissed the owners’ complaint by granting the motion for sum-
mary disposition.

On appeal, the owners contended that the trial court did not
consider the reasonableness of the ordinance. Based on a Supreme
Court ruling in People v Armstrong, 73 Mich 288, 292-293; 41 NW2d
75 (1889), the Court found that what “the legislature distinctly says
may be done and will not be set aside by the courts, unless it con-
flicts with the constitution, because they deemed it reasonable.”
Here, the statute distinctly stated that a township may prohibit the
operation of commercial vehicles on designated highways and pro-
vide that only certain highways may be used by trucks and commer-
cial vehicles. The owners did not contend that the statute conflicts
with any other constitutional provision. In a footnote, the Court
noted that if the Legislature had not been so clear with regard to the
regulation, the trial court would have been required to consider the
reasonableness of the order. Because the Legislature provided such
clear authority to the Township for truck route regulations, the
Court of Appeals affirmed the trial court was not required to con-
sider the reasonableness of this ordinance.

FREEDOM OF INFORMATION ACT—
PRETRIAL EXEMPTION

Meachum v Martin and City of Marquette, Court of Appeals Case
No. 233384, June 7, 2002 (unpublished).

A former police officer of the Marquette Police Department
sued the attorney for the City of Marquette and the City itself for
release of the former officer’s personnel file and other documents
relating to allegations of misconduct while the officer was employed
with the City. The Plaintiff argued that disclosure of the documents
would deprive him of a fair trial in another action in federal court in
Illinois. The trial court dismissed the complaint and denied the
Plaintiffs’ motion for reconsideration.

On appeal, the former officer argued that an exemption to the
Freedom of Information Act applied in this case. The former officer
claimed that the documents were exempt from disclosure since they
were investigating records compiled for law enforcement purposes
and the disclosure as a public record would deprive a person of a
right to fair trial or impartial administrative adjudication. MCL
15.243(1)(b)(ii). In discussing the exemptions, the Court noted that
the law enforcement exemptions contained in Section 13(1)(b) are
not limited to applications of police investigations in criminal mat-
ters. For instance, in Yarbrough v Dept. of Corrections, 199 Mich
180, 185; 501 NW2d 207 (1993), the court found that a sexual harass-
ment complaint filed with the EEOC was exempt from disclosure
while the investigation was ongoing. The EEOC investigation was
done for the purpose of enforcing the laws that prohibit sexual
harassment in the state. Here, the records were compiled as part of
an internal police department investigation of the Plaintiff. There
was no record of a complaint or changes ever being filed against a
former officer. Thus, there was no clear support for the position that
the records were compiled for law enforcement purposes. Further,
the Court noted that the statutes and case law say nothing about
applying the exemption when the investigation is complete. Here,
the investigation had been over for nearly two (2) years.

Even assuming that they would qualify under Section 13, the
Court found that disclosure would not deny the former officer the
right to a fair trial in Illinois. The Court noted that the evidentiary
rules of the federal court would prevent the jury from being tainted
and protect the former officer’s rights. The Court even went further
to say that even if there had been plain error in releasing the docu-
ments, it would not have affected the former officer’s rights. The
disclosure of the record did not per se deprive the former officer of
his right to a fair trial, only the disclosure would have been if
coupled with a failure of the federal court to protect the rights.
Because the federal court had already issued a protective order
restricting the release of documents, the substantial rights were not
affected. As a result, the Court of Appeals upheld the disclosure.
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