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The Year 2000 Crisis:

The Millenium Bug and the Public Sector

Hurticene Hardaway, Principal Attorney
Wayne County Department of Corporation Counsel, Detroit

What activities does your client have under way to finding and implementing the solution in time, unlike
assess its Year 2000 readiness? If your client is not some other goal your government has set to achieve,
currently engaged in a Year 2000 compliance project, What A is not optional or merely strongly advisable. Your
you need to recommend it begin one. client’s survival depends on it.

First, for those of you who do not know what the I_awyer The primary role of the attorney in the Y2K com-
Year 2000 crisis (aka the Millennium Bug or Y2K) is all pliance process is risk assessment and reduction.
about, here it is in a nutshell: Most business applicaNeedS tO Some of the key legal issues associated with a com-
tions written over the last twenty years for main- pliance project are discussed here.
frames, client/server and personal computers use only KnOW

two digits, rather than four, to specify the year. Ac-

cordingly, on January 1, 2000, unless the software is
corrected, many computers with time-sensitive soft-
ware programs will recognize the year as “00” and may

assume the year is 1900 instead of 2000. The result of

this mistake could either force the computer to shut
down, delete data or cause incorrect calculations. In

and Do

Due Diligence

To protect itself against Y2K litigation, your client
will need to be able to show that it exercised due
diligence in addressing the Y2K issue. To establish
due diligence your client must show that it acted with
the care an ordinarily prudent person in a like posi-
tion would exercise under similar circumstances.

the past, two digits were used by programmers to designate the yeafnis standard is borrowed from the private sector which has to

to save, what was then, expensive memory during processing. J0&, que diligence in order to protect its directors and officers from
problem is not restricted to what is typically regarded as computingyjiry for their actions in regard to most business matters. It seems
devices but may affect all types of equipment having imbedded , \oooriate standard in the Y2K context for public bodies. By
chips technology that are dependent on dates. These may Inclydlginq that it “acted with the care an ordinarily prudent person in
elevators, heating and cooling systems, financial systems, secyfify s yosition would exercise under similar circumstances”, your
systems, manufacturing systems, traffic lights, medical equipmelih s should be able to face most litigation evolving from the Y2K

card key entry systems, communications systems, fax machifgs,e in a good posture to minimize its exposure to liability. This is
and even automobiles. a kissing cousin to the “reasonable man” standard with which we

Many people perceive the Y2K issue as| are all familiar in the negligence context.
technical problem. However, itis more th Continued on page 21

that; it is a business issue due to the pot
tial it has to disrupt business operations a C
to reduce the integrity of financial transa Ontents

tions. It is necessary to gain sufficient understanding and acdep- Federallmmunity for Governmental Volunteers ..... 2
tance of this fact at all levels of your government. Executive man- How to Surf the Internet 5
agement participation and sponsorship of the effort is essentigl to Michigan’s Public Funds Investment Law ................. 8
empower the Y2K team so it can accomplish its goals, to asqure State Court Decisions 8
adequate funding and to provide high level risk management expe- Attorney General Decisions 12
rience. If the Y2K bug affects key systems in your governmept, Federal Decisions 13
] , Legislative Update 15
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Governmental Volunteers
By Clyde J. Robinson, Battle Creek Deputy City Attorney

The Public Corporation Law Quarterlys published by

the Public Corporation Law Section of the State Bar of
Michigan, Michael Franck Building, 306 Townsend Street,
Lansing, Michigan 48933-2083. Correspondence and sub-
missions should be sent to Clyde Robinson, City of Battle

In remarks made by Michigan’s U. S. Senator Spencer Abraham
Creek, P.O.Box 1717, Battle Creek, M 49016-1717.

in support of the Volunteer Protection Act of 1997, the following

examples were cited:

Section Officers .
In New Jersey an umpire was forced by a court to pay a

John J. Martin Ill, Chairperson catcher $24,000 because the catcher was hit in the eye by a
Troy softball while playing without a mask. The catcher asserted

- - the umpire should have lent him his mask.
Debra A. Walling, Vice-Chairperson

Dearborn That according to Dr. Creighton Hale, CEO of Little League
Baseball, a coach was sued after two youngsters collided in

Charles R. McKone,Secretary-Treasurer the outfield chasing a fly ball and that in another instance a
Flint woman won a cash settlement when struck by a ball, a

1 : : layer, her own daughter, failed to catch.
Publications Committee e g

On June 18, 1997, the legislation became federal law. Under its

Clyde J. Robinson,Chairperson terms the Act became effective on the conduct of volunteers 90
Battle Creek days later. The Act is intended to provide a national liability stan-

dard for volunteers of both nonprofit organizations and govern-

Szl Jpi mental entities. However, in regard to the latter, Congress may have

L overstepped its authority.
Richard J. Figura Congress, in enacting a federal standard of tort liability for vol-
Flint unteers, explicitly did so pursuant to its Commerce Clause powers

under Article I, Section 6, of the U.S. Constitution. Though exercise
of this power has been broadly interpreted in the past, more recent
cases decided by the Supreme Court suggests a narrowing of Con-
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gress’ Commerce clause prerogative. In particular is the Court’s
decision in United States v Lopez, 514 US 549 (1995), the Gun-Free
School Zone Act case. In Lopez the Supreme Court held that the
federal criminal statute forbidding the knowing possession of a fire-
arm in a school zone was an unconstitutional exercise of Congress’
Commerce Clause authority. The Court noted that the legislation did
not regulate an economic activity that had a substantial effect on
interstate commerce, but instead was a usurpation of general police
authority held by the individual States.

Although many nonprofit organizations operate nationally,
governmental services are usually inherently local. As the Volun-
teer Protection Act attempts to legislate tort liability standards for
state and local governmental volunteers, such could likely be
viewed as an unconstitutional attempt to exercise of power in an
area traditionally left to the individual States. Thus, it remains to be
seen whether the Volunteer Protection Act, which preempts State
law in the area of tort liability, at least as to governmental volun-
teers, will withstand constitutional scrutiny.

The views expressed in this publication do not necessar-  |n relevant part the Act explicitly “ . . . preempts the law of any
ily reflect those of the Public Corporation Law Section  State to the extent that such laws are inconsistent with this Act,
or the State Bar of Michigan. Their publication does not  except that this Act shall not preempt any State law that provides
constitute an endorsement of the views. additional protection from liability relating to volunteers . . . in the
performance of services for a .gavernmental entity 42 USC

* B o B
Editor of this issue 14502. States may, by legislative enactment, opt out of the reach of
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the federal statute those cases brought within that State’s Coupisn a different test. Under this section, a volunteer is not liable for
where all parties are citizens of that particular State. To date, itlagrm caused by their acts or omissions made on behalf of the orga-
pears that Michigan has not elected to exercise this option. Hoization or entity if:

ever, as under the Act State law may provide greater liability protecyg The volunteer was acting within the scope of his or her

tion, an examination of the relevant law of Michigan governmental

immunity must be undertaken to determine the scope of protection

available to governmental volunteers in this state.

The Michigan Governmental Tort Liability Act, MCL 691.1401,
et. seq MSA 3.996 (101)et. segspecifically addresses the issue of
volunteer liability. Under Michigan law, “volunteer means an indi-
vidual who is specifically designated as such and who is acting
solely on behalf of a governmental agency.” MCL 691.1401(g). This

definition is broader than that found under the Federal Act. 42 USC

responsibilities in the governmental entity at the time of the
act or omission;

M If appropriate or required the volunteer was properly li-

censed, certified or authorized by the appropriate authori-
ties for the activities or practice in the State in which the
harm occurred, or the activities were or practice was under-
taken within the volunteer’s responsibilities in the govern-
mental entity;

14505(6) defines a “volunteer” as an individual performing serviced The harm was not caused by willful or criminal misconduct,

for a nonprofit organization or a govs
ernmental entity who does not recei
(a) compensation, other than reasg
able reimbursement or allowance ft
actually incurred expenses, or (b) an
thing of value in lieu of compensatio
in excess of $500 a year. Although n
required, it may be advisable for go
ernmental agencies to adopt policic
defining their governmental volungs
teers using the language of the Fede
law. In so doing, the open questiof
under Michigan law of how and byg
whom a volunteer is “specifically desg
ignated” is in large part answered. §
Although the Michigan Legisla- g
ture has extended specific immunity tg
unarmed State park volunteers pursg#s
ant to MCL 324.74105, the scope of §
volunteer’s liability under Michigan
law is generally defined at MCL
691.1407(2). This latter section states
that a volunteer acting on behalf of &
governmental agency is immune frong ‘
tort liability, personal injury or prop- s
erty damages while the volunteer i
acting on behalf of the governmenta
agency if the following three tests are
met: (a) the volunteer is acting, or reai
sonably believes he or she is acting
within the scope of his or her author-

gross negligence, reckless mis-
conduct, or a conscious, flagrant
indifference to the rights or

safety of the individual harmed

by the volunteer; and

B The harm was not caused
by the volunteer operating a mo-

tor vehicle, vessel, aircraft or

other vehicle for which the State

requires the operator of same to
possess an operator’s license or
maintain insurance.

In contrasting the requirements
of the Federal Act with Michigan
law, four points can be made. First,
unlike the Michigan law, Federal law
requires a volunteer to be properly
licensed or certified if the activities
they are engaged in requires same.
However, while this requirement
does not appear under State law, ar-
guably any person who, without ap-
propriate certification or licensure,
engages in practices which require
same are acting outside the scope of
his or her authority.

Second, under the Federal stat-
ute, harm caused by criminal mis-
conduct or conduct beyond simple
negligence subjects the volunteer
to liability. It can be argued that

ity; (b) the governmental agency is Michigan’s standard provides more protection from liability be-
engaged in the exercise or discharge of a governmental functifyse it defines the elements of what constitutes “gross negli-
and (c) the volunteer’s conduct does not amount to gross negéince” and requires the harm complained of to have been proxi-
gence that is the proximate cause of the injury or damage. “Grgggely caused by that gross negligence. In practical terms, conduct
negligence” is defined under the Statute as “conduct so recklesgais criminal in nature or which exhibits a degree of negligence
to demonstrate a substantial lack of concern for whether an injiyt approaches wantonness or an intentional disregard for the
results.” Upon meeting all three parts of this test a volunteefsigety of another will meet the Michigan gross negligence standard
immune from tort liability. However, whether an individual meetgnq is likely to be beyond the scope of the volunteer’s authority .
these tests will usually be a factual issue for a jury to determine. However, as noted above, the issue as to whether particular
Under the Federal Act, 42 USC 14503(a), immunity is premisegdnduct amounts to gross negligence under the Michigan statue is
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usually a question for the trier of fact. In this regard, the legal and when the volunteer engaged in a crime of violence or inter-
factual issues of determining intentional conduct versus that which national terrorism as those terms are defined under Federal
is grossly negligent, at least in the context of providing nonpropri- law and the individual has been convicted of same;

etary governmental services, can be difficult to draw under botlg
laws.

This problem was recently addressed in Sudal v City of_ . . _ .
Hamtramck, 221 Mich App 455; 562 NW2d 478 (1997), where ajury. if the conduct_glvmg rise to the acnop involves a sexual
instruction defining “assault and battery by gross negligence” was °ffense as defined by State law for which the volunteer has
found by the court to taint the verdict rendered by the jury. This P€en convicted;
result leads to the following queries: Is a police officer committingB when the volunteer engaged in misconduct for which the
an intentional tort or engaging in grossly negligent conduct when individual has been found to have violated Federal or
placing a person under arrest based on a mistake of fact or law? OrStates civil rights law; or

in the use of some degree of non-malicious force that the arrestqg,hare the individual was under the influence, as determined

asserts was “unreasonable |.n the case of a lawful arrest” by applicable State law, of intoxicating alcohol or any drug
In these examples the officers clearly intended to arrest or use 4 the time of misconduct.

force, but the decision and execution of same present more a qQUesiowever. even when liability does attach to a volunteer, the

tion concerning the exercise of judgmet, a negligent act, ratherar&ount of damages available is limited. Although economic dam-

than an intentional tort. Isn't it therefore possible that the assaUlt, (defined at 42 USC 14505(1) as pecuniary losses such as the
and battery which of necessity accompanies an unlawiul arrest 629 of earnings, medical expenses, and the cost of replacement
be the result of gross negligence? If so, how should those issues| \(/alces) are not limited, noneconomic and punitive damages are

framed for judges and juries? The courts have yet to adequa?lgl ' ' |

address these questions. legislation, unlike 42 USC 14503(a) which limits the protection of the

Third, the Federal Act does no.t provide 'mm“f."ty if the ha”/Dc to simple negligence provided the four-part test is met, those
was caused by a volunteer operating a motor vehicle or other Ualtions addressing punitive damages, 42 USC. 14503(e), and non-

requiring a license or insurance. Under the Michigan law, a 9OVEI S homic damages, 42 USC. 14504, are applicable when a volunteer
mental entity has vicarious liability for the negligent operation ofa.. s ’ ' o a L

. L acting within the scope of the volunteer’s responsibilities, which is
motor vehicle. See MCL 691.1405. For liability to attach to emplo g P P

lunt i all 4 mot hi éfnéy the first element of the four-part test. Presumably, a volunteer
(raees (')rre\s/?aupn?frzs ?hpaetrtiulan% g.OY(frglme;S% ye(r);\;_r:]e tr':;o ZL'VC(IEe '.(r{]/veno failed one of the remaining three parts for purposes of exposure

qui inding Individual was operating ven Itoaliability could still claim protection from damages.
grossly negligent manner. Thus, the Michigan Governmental Im-

munity Statute provides greater protection than the Federal law irnf*Side from the inconsistency described above, punitive dam-
regards to the operation of motor vehicles. ages are not available unless a plaintiff establishes by “clear and

Fourth, because the Federal Act, unlike the Michigan Statlﬁgpvincing evidence” that the harm proximately caused by the ac-

does not limit its protection to volunteers engaged in a governmg?lr-]s of the volunteer constituted willful or criminal misconduct,

tal function, volunteers engaged in proprietary of non-governm ‘was a conscious, flagrant indifference to the rights or safety of

tal activities on behalf of governmental agencies now have a mlog_lndlwdual injured. Additionally a volunteer for noneconomic

sure of protection ss is limited. A volunteer is liable only for the amount of noneco-

Another area where the Federal Act provides greater protec nomic loss allocated to that particular individual in direct proportion

than the Michigan Statute is for volunteers who are presuma the percentage of responsibility of that individual. Thus, there is

“agents” of public hospitals and county medical care facilitieg(.}/Jomt and several liability for defendant volunteers. They are

Under the terms of the Michigan Statute, MCL 691.1407(4), on(?nly responsible for damages in an amount V\.’h'f:h reflects their per
o nttage of the total harm suffered by the plaintiff.

agents and employees of department of mental health or departmen i , _
of corrections hospitals are protected by the State immunity law, N Summary, although it may ultimately be unconstitutional as

agents of other public medical care facilities do not have immunfg.9overnmental agency volunteers, for the time being the Volun-

Presumably this conscious policy decision of the Michigan Legisi§€" Protection Act broadens the categories of volunteers to whom
ture has now been abrogated by Congress if the agent is a vdMmunity is afforded as well as the degree of protection available.
teer. However the Act may not actually reduce the number of suits

Although broad in scope, the immunity granted under the Fgac_)ught against governmental volunteers because by exempting
eral Act is subject to several exceptions, see 42 USC 14503(c) ro its protection allegations of civil rights violations, volunteers

and (), some of which are not pertinent to Michigan. As to ol overnmental agencies on the volunteers’ behalf are still likely
States ,the Act permits a civil action: to incur significant costs in the defense of claims as most govern-

mental actions are taken under the color of State law and give rise

B brought by a governmental entity against a volunteer of theg 5 gyit brought pursuant to 42 USC. 1983.
agency;

if the volunteer engaged in conduct which constitutes a
hate crime under Federal law;

What may be an unintended consequence in the drafting of the
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WHAT IS THE INTERNET
& HOW DO | “SURF” IT?

By Hurticene Hardaway
Principal Attorney
Wayne County Corporation Counsel Department

During the course of the departmental Internet training | conduct, | respond to many questions. | will share some ditibese que

(Q) and answergA) with you to speed you along on your trek to the information superhighway.

Q: Whatis the Internet? A: If you come to the Public Corporation

running Windows 3.1 or Windows

A: Avast network of individual computers Law Section Spring Seminar, I'll demon- 95. The PC should have at least 8 MB

and computer networks that communicate Strate how it works for you.
with each other using the sameQ:Well, whatequipmentdolneedto get
communications language, TCP/IP. It i®nthe Internet?

of memory. The ideal machineisa233
MHZ or higher Pentium Il with a
minimum of 32 MB of memory. You

estimated there are 50 million or more A: First, you need to have a personal Should have at least a 33.6K modem

computers around the world using TCP/ computer (PC).
IP protocols.

Q: How did the Internet get started? Internet on my television?

although the ideal is a 56K modem.

Q: Why do I need aPC? Can'tl access the Q: Whatisamodem?
A: A modem is a device, which may

A: It evolved from a network of comput-  A: Yes, you can access the Internet P€ internal or external to your PC,

ers established by the Defense
Department and academig
institutions to keep track of
federally funded research projects
Q: Who owns and controls the
Internet?
A: The Internet isn't owned or
controlled by any private or public
body. It's open and continually
expanding.
Q: If no one controls it, how does it
work?
A: It works through the use of
uniform operating standards
developed and adopted by teal
of individuals, organizations,
businesses and governme
agencies throughout the world.
Q: I keep hearing about the
“World Wide Web.” What is it?
A: It's a part of the Internet that
uses hypertext markup languag
(HTML) to link together files
containing text, sound, graphicg
and/or video. It's the most popula
and fastest growing part of the
Internet.

Q:WhatisHTML?

without a PC via your television and
A It's language on a web page that you device designed to connect to your
can click on and go to another page or television and telephone line. But a PC is

web site. still the primary means of access so I'll tell
Q: Istilldon’t understand. How doesiit you about PC requirements.
work?

First, you need a 486 PC or higher mode

which is required for your PC to
communicate with other
computers and fax machines via
telephone lines.

Q: Are there other types of
modems which do notrequire
telephone lines?

A: Yes, some cable companies
provide Internet service and
provide cable modems to access
the service.

Q: I'muncomfortable about

how to select the right

hardware because | don'tknow
from megahertz or memory. Is
there any place | canlearn

more about what type of

hardware options | should
consider for my office?

A: Yes. Visit the ICLE web site
at http://www.icle.org on the
Internet. This is a good source
of information on technology
for the law office. Use someone
else’s Internet access to visit
this web site for help on
technology issues.

Q: Okay, once I've gotmy PC witha
9modem, what else do | need?
A: You'll need the software required
to browse the Internet. This software
is a web browser.
C?: How do | getone?
A: If you have a PC with Windows 95
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on it you have a web browser installed, manner that does not require modems. whenever you open your browser you are
Microsoft Internet Explorer. However, Q: But | thought you said | need amodem on the Internet. With other types of ISPs

there is another major player in the wekn order to communicate with other you must enter a password and dial in to
browser field you should know about,computers over the phonelinesandthata  access the service.

Netscape Communicator. Explorer and-1 line is a phone line. Did | miss Q: The cable access sounds good. Are
Communicator are the predominant, busomething? there any down sides to it?

not the only, players among web A: No, you didn't miss anything. What A: Since the PC is always connected to
browsers. In order to compete with yoy have said is true. However, if your the Internet, there are security concerns
Explorer, you can now get Communicator grganization has a local area network about data being transmitted to or from

free from the Netscape web site. (LAN) and establishes a proxy server for your hard drive without your knowledge.
Q: Isthere anything else I need before | all Internet access, it can be set up so thatYour cable ISP should be able to tell you
can “surf the web™? modems aren’t required. Exactly how this how to properly configure your PC for

A: Yes, you need an Internet service is done is far more than you want or need maximum security.

provider (ISP). to know now but it is an option for you toQ: How much does it cost for cable access
Q: WhydoIneedan ISP? consider since you can have manybthe Internet?

A: An ISP is necessary to actually Persons on the Internet simultaneously A: Again, I can't give you a figure that
provide you with the means of accessing Without a bunch of modems and telephone il apply to everyone. However, one

the Internet. You need to select an ISP lines. Michigan cable company is providing
and establish an account with it and paf: How does this allow many people to Internet access to home users for $39.95
its service fees. access the Internet simultaneously? per month for unlimited use.

Q: Ithought the Internet was free. Why A: If you are accessing the Internet via &: Can | watch cable TV while my son is

do | have to pay an ISP? modem connected to a telephone linexccessing the Internet via the cable

A: The ISP is your gateway to the YOu need a modem for each PC and gystem?

Internet. Once you are “surfing the net’, telephone line for each PC. If youre 210 A: yes,

the vast majority of the information on it attormey office, you'll need 10 modemsgy. it i;st want to get a single PC

is free. and 10 phone lines so everyone Caflnnected to the Internet via a modem,

accehss the Internet simultaneously. | ow much is it likely to cost a month for
you have a proxy server on your network, imited access?

which doesn’t require the use of modems, A You should be able to find an ISP to

ou don't have the expense of : -
)r:1aintaining the modems andpthe phone provide unlimited access for $12-25 per
month. Go to http://www.isp.comfor

people you will have accessmg.the lines. Did | mention that the telephone . )
Internet, whether you want unlimited . : : more information on ISPs.
lines you need must be single line phones ) )
: Okay, I've gota PC, I've got a browser,

access and whether you are using a . :
modem. a cable. an ISDN or T-1 (the same as required for fax machine S dth red '
) , since you can't use modems on youlrvegotanl P andthe required equipment

connection with your service provider. multi-line telephone systems? This mean® communicate with the Internet. Can
Q: Whoa. WhatisanISDNanda T-1 that you must install separate phone linau tell me how to “surf the net” now?
connection? I thought my connection solely for use by your modems. A: Before we go surfing you need to have
options were telephone or cable. Q: Isn't there away | can use modem virus and firewall protection for your PC.
A: An ISDN and a T-1 connection areéy, .« o |imit the number of modemsand ~ Q: Whatare those and why do I need
telephone connections. However, theYeIephoneIinesIneed? them?
are not your traditional telephone ... o can set up a system with any A' A computer Virus can cause serious
connection. They are faster and more '\ & 1o The only down side damage to your files or your hard drive if
expensive telephone connections. is that you have to share so you won't Your PC becomes infected. Some viruses
Q: Whatisthe advantage ofanISDNOr o cessarily be able to get to the Internet €@n delete files; some can cause hard

Q: How much will I have to pay an ISP?
A: That's difficult to say with any
certainty because it will depend on the
size of your organization, how many

T-1line over aregular telephone line? whenever you might need it. drives to crash and some are harmless.
A: In addition to speed, you don't haveQ. You mentioned cable modems earlier Since the potential for significant damage
to fight with the general public relativevw1at are they? to your programs, data files and hardware

to capacity on the telephone network
and they provide very reliable

is present, virus detection and removal

A: A cable modem may be required for software to protect your PC is advised.

you to have access to the Internet with a

.perforhmance. orth . cable company as your ISP. If you have As for firewall protection, itis designed to
Q: Are there any ot ert mg)slnee to cable access to the Internet, it is keep harmful ellements from the Internet
know about access options? significantly faster than a 56K modem. It from getting into your PC. These

A: Yes. If you use a T-1 line to access provides “dedicated access” to the eIemen_ts can attach themselves to your
the Internet, you can set up access in anternet because it is always on so hard drive, read the data and transmit it
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from your PC back to aweb site. They can pypjic Corporation Law Section’s Spring

a web site.

also be programmed to do other nasty seminar Friday, June 5, 1998, Illgiveyou B HTTP (Hypertext transfer protocol)

things to your PC. Needless to say, it's an online demonstration of how to “surf
important to protect your PC against the net”. pll show you the fascinating
them. Firewall protection prevents these \,ord of URLs. HTML. cookies. favorites
elements from entering your PC. If your gearch engines and directories. Il also
PC has Internet access via a LAN using a gpoyy you how to find information and
proxy server, the firewall protection is people and give you some web sites
built into the proxy server. If you are might find useful in your practice.

using a standalone PC, you need to instaIIJ ¢ K ith what will b
firewall software on the PC. For information ~USt SO YOU €an keep up wi W, atwill be
a fast paced demonstration, I'm giving

on the type of firewall and virus software ; .
available, visit http://cnet.tv.com This youa copy Of. some essential termmqlogy
web site provides a wealth of information foryou to review. ! suggest. you read 'F on
on a broad range of technology issues. Thursday evening or Fr'daY, morning
before the demonstration so it's fresh in

Q: Okay, I've gota PC, I've got a browser, your mind.

I've gotan ISP and the required equipment See you in June; we're going “surfing”

to communicate with the Internet and ' '

virus and firewall protection. Am | ready

to “surf the net"?
A: There’s one last thing you'll need if
you’re going “surfing” in your office and
that’s an Internet usage policy.

Q: Why do I need an Internet usage

policy?
A: In your office the Internet is a business
tool. Unfortunately, it can be abused. An B Button Bar - set of graphic buttons
Internet usage policy should state the at the top of the screen that pro-
Internet is for business use and limit  vides shortcuts to getting around
personal use. on the Internet.

Q: Isthere any way to prohibit access to M Cookie - bits of information that

sites which might be considered “inappro- are passed to your browser by a web

priate” for a business setting or server to be stored on your hard

children? drive and returned to the server
A: Yes. There is filtering software when requested.

availg_ble which can prohib_it_ access 10 @ pomain Name - a key component of
speC|f_|c web sites or specific types of the Internet address for sending e-
material on the Internet. mail and accessing a web site.
Q: Isthere any way to monitor Internet
usage in an office?
A: Monitoring software is available
which can provide detailed reports on
what web sites have been visited and @ FAQ (Frequently Asked Questions)
how long each visit lasted. Employees - alist of frequently asked questions
should be informed of the monitoring  and their answers.
software’s use in the Internet usage M Favorite or bookmark - a button or
policy. menu item to mark a site so it can
Q: Okay, I've gota PC, I've got a browser, be selected later from a list by
I've gotan ISP and the required equipment clicking on it.
to communicate with the Internetand I've
gotvirus and firewall protection and an
Internet usage policy. Am | ready to “surf
the net” NOW?
A: Yes, but it's easier to show you how
than to tell you. So, if you come to the

ESSENTIAL INTERNET
TERMINOLOGY

W Browser or web browser - software
program that provides access to the
Internet. The primary browsers are
Netscape = Communicator and
Microsoft Internet Explorer.

W Download - to copy a file from a web
site on the Internet onto the com-
puter.

M Find - Button or menu item that al-
lows you to search the web page on
your screen (as opposed to search-
ing a web site or the entire Internet).

B Home Page - the first or main page of

- the protocol used by web servers
to transfer hypertext documents (in-
cluding text, graphics, sound and
video) on request from a web
browser.

YOU B Hypertext Link - a system in which

documents contain links that allow
readers to move between areas of
the document, following subjects of
interest in a variety of different
paths. Use the mouse to click on a
text or image (usually in color and/
or underlined) to follow the link.
The WWW is a hypertext system.

M ISP (Internet Service Provider) - a
business which provides access to
the Internet, i.e., American Online,
Compuserve, Ameritech, AT&T,
MCL, etc.

M Print - Button or menu item to print
the file that appears on the screen.

B Search (Internet) - go to search by
selecting a menu or Button Bar on
the screen. Uses a search engine.

M Search (Web Site) - an option
within a web site to find information
on a topic at that web site.

B Search Engine - a program that in-
dexes information about web sites
throughout the world.

M Start Page - the web page which
comes up whenever the web
browser is opened.

B TCP/IP (transmission control proto-
col/internet protocol) - language
used by all computers on the
Internet to communicate with each
other; enables any type of computer
to communicate with any other
type of computer on the Internet.

B URL (Uniform Resource Locator) -
the address for a web file. Usually
begins with the characters “http://”
followed by the web address. E.g.
the State Bar of Michigan's URL is
http://mww.michbar.org.

B \Web Site - the location on the
Internet.
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Michigan’s Public Funds Investment Law

Improved by Bullard Initiative

R.Lance Boldrey
Foster, Swift, Collins & Smith, P.C.

As a way to expand the investment options of local units \@rsification, liquidity and return on investment); define who is au-
government, while simultaneously increasing the security of nmherized to make investments; list authorized investment instru-
nicipal investments, Senator Bill Bullard (R-15th District)ments; and contain a statement concerning safekeeping, custody
former Highland Township Supervisor, sponsored Senate Bifid prudence. This policy must be adopted no later than 180 days
664. The bill was signed into law by Governor Engler on Deceafter the end of the first fiscal year ending after June 28, 1998. The
ber 30, 1997, becoming Public Act 196 of 1997, and takes effAct does provide, however, that public corporations that have al-
on June 28, 1998. ready adopted investment policies substantially complying with

PA 196 requires municipal governments to adopt an “inve8ite requirements of the Act need not adopt a new policy so long as
ment policy” guiding investments of surplus funds. (“Surplughe old one remains in effect.
funds are not surplus in the budgetary sense, but are funds that ate addition to guiding investment decisions, a public
generally needed on a short term basis.) corporation’s investment policy will increase the accountability of

Prior to PA 196, the legislative or governing body of a Coun&andors, brokers and dealers. Under the Act, before a broker,
city, village, township or special assessment district could autfgaler or financial intermediary may execute an offer to purchase
rize its treasurer or other chief fiscal officer to invest surpl@ otherwise invest the funds of a public corporation, that person
funds. Under the legislation sponsored by Senator Bullard, fAESt be provided a copy of the public corporation’s investment
treasurers of public corporations will have the authority to invéllicy. After receiving a copy of that policy, the investor must ac-
surplus funds in a much broader range of investment instrumelg®wledge receipt of the policy and agree to abide by the terms of
For example, the Act will expand the variety of authorized inve$fe policy concerning the buying and selling of securities. These
ments to include, among other instruments, federal agency sedlifvisions impose a higher and more specific duty than that under
ties and investment grade state and local obligations. The Act &dgrent law on those who market products for investment of public
changes standards for commercial paper investments and elfiiids.
nates the current cap that limits such investments to fifty percent ofAll in all, PA 196 should benefit all public corporations by clari-

a public corporation’s investment portfolio. fying the law concerning public investments, allowing public cor-

Although PA 196 expands the investment options of public c@rations to invest in a broader range of instruments and improving
porations, the Act does require local governments to pass a resgkgountability of financial professionals dealing with public corpo-
tion adopting an investment policy. This policy must include rations.
statement of purpose, scope and objectives (including safety, di-

State Court Decisions of Interest

By R. Lance Boldrey
Foster, Swift, Collins & Smith, P.C.

GOVERNMENTAL IMMUNITY—PUBLIC BUILDING

EXCEPTION—AREAS ADJACENT TO ENTRANCES dition of the building itself and held that injuries arising from a

dangerous or defective condition existing in an area adjacent to an
Horacev City of PontiacandAdamsy State of Michigan entrance or exit, but nevertheless still not a part of a public building,
Mich (April 7,1998). do not come within the public building exception to governmental

In these consolidated cases, the Supreme Court addresselfAENY-
issue of whether the public building exception to governmental im- GOVERNMENTAL IMMUNITY—TRESPASS-NUISANCE
munity applies to injuries arising from a dangerous or defective con- EXCEPTION—SEWER BACKUP
dition existing in an area adjacent to an entrance or exit of a public . . :
building. The court explored a number of conflicting Court of Ap- CS&PR, Inc.vCity of Midiand ____ Mich App_____ (March
peals decisions that generally held that no public building clai 1998).
could be maintained when the area where a plaintiff was injured wa®laintiffs leased property in the lower level of a commercial
not “immediately” adjacent to a public building. In clearing up amilding located in the City of Midland. Broken risers in the City’s
disagreement among various Court of Appeals decisions, the sewer caused a blockage, diverting water and sewage into the build-
preme Court narrowly construed the public building exceptioniag. The City admitted that it owned the sewer system, was respon-
applying only to a dangerous or defective condition “of a pubdible for maintaining the sewer, and that the section of sewer that
building.” Thus, the Supreme Court limited the public building efailed had been cleaned and inspected. In ruling on motions for
ception to injuries caused by dangers presented by a physical sommary disposition, the trial court held that Plaintiffs had stated a
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cause of action under the trespass-nuisance exception to govenather the prohibition and regulation of opposite sex massages
mental immunity and that negligence was not an element plaintiffsates equal protection guarantees. While the Supreme Court did
would need to prove at trial. not disagree with the Court of Appeals’ statement of the height-
Gened scrutiny test (requiring that gender-based classifications
t?i rve an important governmental purpose and be substantially re-
d to achieving the government’s objection), the Supreme Court
isagreed that the test was not met in this case. The Court found
%t numerous occasions, the United States Supreme Court has
iIsmissed appeals from state court decisions on this issue, ruling

Following a jury verdict in Plaintiffs’ favor, the City appeale
arguing that Plaintiffs were required to prove negligence to es
lish their trespass-nuisance case. The Court of Appeals, after ex
ining prior decisions, affirmed the trial court, holding that neg
gence is not a necessary element of a trespass-nuisance ca

action. that no substantial federal question was involved. Thus, the United
LOCAL HISTORIC DISTRICTS ACT— States Supreme Court has repeatedly ruled that ordinances prohib-
INDIVIDUAL PROPERTIES iting opposite sex massage are not unconstitutional. Because the

equal protection provisions in the Michigan Constitution are iden-

tical in scope to the equal protection guarantee afforded by the

United States Constitution, the Michigan Supreme Court con-
The City of Ann Arbor adopted an historic preservation ordiluded that neither state nor federal equal protection clauses were

nance and, pursuant to the terms of that ordinance, designated,iwated.

apartment buildings owned by Plaintiff as historically significant . .

sites, incorporating them within the City’s register of historic pIaces.The Supreme Court next tumed its attention to whether the

Plaintiff filed suit against the City, alleging that the City’s actio ogdlnances authorization of warrantless searches was constitu-

constituted a taking of its properties and violated Plaintiff's d |%nally valid. Under both federal and state case law, an exemption

process and equal protection rights. The trial court granted the ﬂg:: Jgﬁssg?r;gsvg?rr?:tuﬁi?:é“?:&insttr?;gilm)Sdrr]n 'trr]]'gtrgg\l/ﬁt '2]:
summary disposition, ruling that the City’s ordinance and actiofis y €9 . 9

were constitutional and comported with the Local Historic Distri té)peals c_:oncluded _that the massage parlor 'ndUStry IS not SUbJ.eCt
Act. to pervasive regulation, the Supreme Court disagreed. In reaching

this decision, the Supreme Court relied upon the United States Su-

On appeal, the Court of Appeals examined the scope of the Lpgae Court’s dismissal of a similar Indiana case for want of a sub-
Historic Districts Act. The court found that the Act legitimatelstantial federal question. The Michigan Supreme Court concluded
permits municipalities to regulate acts that may be taken withtteat this ruling of the United States Supreme Court constituted an
spect to buildings located within historic districts. Under the Actimplicit holding that the massage parlor industry is subject to perva-
historic district is defined as “an area, or group of areas not negg& regulation. Although the Michigan Supreme Court did hold
sarily having contiguous boundaries, that contains one resoura@atrthe ordinance must be construed as permitting only periodic
a group of resources that are related by history, architecture, ardhgpections conducted in a reasonable fashion solely for the pur-
ology, engineering, or culture.” In construing the provisions of theses of determining compliance with the ordinance, the Court ulti-
Act, the Court of Appeals ruled that the Act only permits regulatiotately found the warrantless search provisions constitutionally
of properties or sites located within historic districts, and does viid, reversing the decision of the Court of Appeals.
authorize regulations aimed at individual historic buildings. Accord- OPEN MEETINGS ACT AND EREEDOM OF

ingly, the Court of Appeals remanded the case to the trial court for
further proceedings. INFORMATION ACT—EMPLOYEE INTERVIEWS

MASSAGE PARLORS REGULATIONS—

CONSTITUTIONALITY
. . . Bay City’s charter provides that the City Commission shall ap-
Gorav City of Ferndale Mich (April 1, 1998). point a fire chief “on the recommendation of the City Manager.” In
The City of Ferndale passed an ordinance regulating the opsgtecting a new fire chief, the City Manager established a committee
tion of massage parlors. Among other things, the ordinance protibset hiring criteria, solicit, screen and interview applicants. The
its massage of members of the opposite sex except under lingtgamittee screened 34 applicants and interviewed seven semi-final-
circumstances and upon a written order from a licensed health gareandidates. The committee then advised the City Manager that
practitioner and provides for periodic warrantless inspectionstigee candidates deserved second interviews. The City Manager
massage parlors. As reported in the September 1996 isBublaf interviewed these three finalists and subsequently presented his
Corporation Law Quarterly the Court of Appeals ruled that theecommendation to the City Commission. Throughout the interview
prohibition on opposite sex massage discriminates on the basisgr@tess, interviews were conducted in private and without public
gender and violates the state and federal equal protection clanggige.
The Court of Appeals also held that the warrantless inspection pro-. . - - .
visions violate constitutional protections against searches and Eeipurlng the course.of the h|r‘!ng pr?cess, Pla|nt|ff_ submitted a
Zures. reedom of Information Act (“FOIA”) request asking for the
“names, current job titles, cities of residence, and age of the seven
On appeal, the Supreme Court first addressed the issuginal candidates for the job of Bay City Fire Chief.” After the City

Draprop Corp.v City of Ann ArboyMichigan Court of Appeals
No. 198235 (Unpublished, March 13, 1998).

The Herald Company City of Bay City Mich App
(February 24, 1998).

9
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denied this FOIA request and hired a new fire chief, Plaintiff filedsésting of nine acres and containing no wetlands, is also zoned for
complaint alleging that the City had violated the Open Meetinguaultiple family residential housing. Parcel three is the only one of
Act (“OMA") and the FOIA. The trial court granted the City’s mothe four parcels that has already been developed. Finally, parcel
tion for summary disposition on the OMA claim, ruling that Deferieur, consisting of three acres and containing no wetlands, is also
dants were not a public body under the Act. The trial court almmned for multiple family residential housing.

denied Plaintiff's motion for summary disposition on the FOIA

claim Plaintiffs plan to develop parcels one, two and four by building

a restaurant and sports complex on most of parcel one and multiple
In reviewing the OMA claim, the Court of Appeals determinef@mily residential structures on parcels two and four. When Plain-
that it needed to resolve the following issues: (1) whether the Qiffs applied for a permit to fill part of parcel one, however, the DNR
Manager acted as a “public body,” (2) whether there was a “meadnied the permit based on its finding that a significant portion of
ing” of a public body, (3) whether a “decision” effectuating publiparcel one consisted of protected wetlands. Rather than filing an
policy was made by the City Manager, and (4) whether any stadministrative appeal, Plaintiffs filed a takings action in the Court of
tory exceptions are applicable. In addressing the first issue, @aims. A year and one-half after filing their Complaint, Plaintiffs
court held that the key factor in determining whether an entity isa@bmitted a second application for a permit that would have left
public body is whether the body exercises governmental or propmbst of the wetlands intact and mitigated any fill by converting
etary authority. The court held that, under the facts of this case,uptand acreage to wetland. The DNR denied this permit application
City Manager and Commission together constituted a public badywell.
when acting to appoint a fire chief. The court further held that,
because the OMA requires "’.1" mtgrwews to be open, even i r%;E))t[\sidered in a takings analysis and found that denial of the initial
conducted by a quorum, the interviews by the City Manager sa &rmit rendered the property commercially worthless. Once the
fied both the public body and meeting prongs of the OMA test. )

. . . : . R was faced with having to compensate Plaintiffs for the full
court also held that the actions of the City Manager in setting hwm{gue of their property. the DNR decided to allow development un-
criteria, reviewing applications, and narrowing the field of can s property, b

dates were decisions under the OMA even if the City Commission the terms of Plaintiffs’ second permlt_ application. The“tnal court,
o _ . evertheless, held that the DNR was liable for both a “temporary
could later revisit these decisions. Finally, the court noted that

) e - alging” and for the full value of wetlands that were not usable under
OMA has no statutory exception permitting a municipal body . - :
) ; e second plan. The trial court awarded Plaintiffs approximately $4
conduct closed interviews. The court, therefore, found that the Cj X : : .
T . ) million dollars, plus interest, a judgment that was affirmed by the
Commission and City Manager violated the OMA.
Court of Appeals.

With respect to Plaintiff's FOIA claim, the court addressed two On appeal, the Supreme Court first engaged in a review of fed-
issues. First, the court questioned the City's contention that Plaipal takings jurisprudence. The Court then turned its attention to
tiff failed to request any specific document and that the City is i@ issues. First, the Court noted that where a property owner owns
required to create a record containing the information demandegraitiple contiguous parcels, the trial court must engage in a factual
Plalntlff. The court held that Plaintiff SUfflClent'y deSCflbe'd the Iﬂnquiry to determine what constitutes the “denominator parce|" for
formation requested, and remanded the matter to the trial couthitakings analysis. Based on the facts of this case, the Court ruled
determine further details, such as whether the requested inforfRat parcels one, two and four, despite different zoning classifica-
tion appeared on documents in the City’s possession. Secondj§i, should be included in the denominator parcel. The Court re-
Court of Appeals reversed the trial court's determination that pyied on the fact that these parcels are contiguous, under common
licly identifying the “personal information sought about the sevefivnership, and are bound together by Plaintiffs’ proposed devel-
finalists would constitute an invasion of their right to privacy.” Thepment plan. (Although a plaintiff's proposed use for property is
Court of Appeals concluded that disclosure of the fact that a p@st the sole factor in determining the denominator parcel, the Court
t|CU|.ar person is being interviewed for a public position is not 'nf%led that this factor is entitled to significant weight.) The Court
mation of a “personal nature.” The court further held that, eventitn remanded the case to the Court of Claims to determine whether
requested documents contained personal information, that inforf@cel three shared a sufficient ownership interest and connection
tion could be redacted by the City before the documents Wgjigh the other parcels to be included in the denominator parcel. In

At trial, the Court of Claims ruled that only parcel one should be

turned over to Plaintiff. doing so, the Court set forth a list of non-exhaustive factors that
REGULATORY TAKINGS—NONSEGMENTATION should be considered, including whether the parcels were initially
AND BALANCING TEST purchased at the same time, the extent of development relative to

. the date of regulations that burden the property, and the zoning of
K & K Construction, Incv Department of Natural Resourgesthe parcels.

Mich (March 24, 1998). The Supreme Court next analyzed whether the DNR’s actions

This takings case involves four contiguous parcels owned dgnstituted a regulatory taking. The Court noted that a regulatory
Plaintiffs. Parcel one, consisting of fifty five acres and containifi@gking exists when (1) the regulation fails to advance a legitimate
significant wetlands, is zoned for commercial use. Parcel two, cstate interest, or (2) the regulation denies an owner economically
sisting of sixteen acres and containing a small portion of wetlandgple use of his land. The Court held that only the second type of
is zoned for multiple family residential housing. Parcel three, cdaking could apply in this case and explained that this second type
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of taking can occur either as a categorical taking or as a takide proper notice of the special use permit hearing violated Plain-
recognized on the basis of application of a traditional balancitiffs’ due process rights and rendered the permit abidhitio, thus

test. The Court ruled that the lower courts were mistaken in cemeusing Plaintiffs’ failure to timely appeal the decisions of the Plan-
cluding that the DNR's regulation of Plaintiffs’ property constituteding Commission and ZBA. Citing a long line of case law, the Court

a categorical taking. For a categorical taking to exist, plaintiffs madtAppeals disagreed. The Court noted that timely perfection of an
be completely deprived of all economically beneficial or productiag@peal from a ZBA's decision is a jurisdictional prerequisite to the
use of their land. In this case, however, Plaintiffs were actually @lrcuit Court hearing the action. While the Township Zoning Act
lowed to develop the majority of parcel one, and most of parcels thaes not set a timeframe for such appeals, courts must apply the 21
and four; thus, Plaintiffs’ land was not left economically idle.  day time limit contained within MCR 7.101. The Court of Appeals

After concluding that a categorical taking had not occurred Wﬁﬁﬁigtgguﬁzeh;?/\ggszEaie?jrgt]:rgfcnljs,tgaglla?:t?f?s!futzteirfeclk ;)f pégrfor
respect to Plaintiffs’ property, the Supreme Court examined Whetﬁg’ P y app

a taking had occurred on the basis of the balancing test. The Co&rFBA’ thq ""?Ck,"f notice could not S|m|IarIy excuse the untimeli-

noted that this analysis recognizes that regulations that do not Mee> of P laintiffs sec«_ar?d appeal. Accordmgly, the Court of Ap-

to the level of a categorical taking may still be so burdensome agqgls affirmed the decision of the trial court.

rise to the level of a taking. Proof of such a taking requires factual ZONING—PREEMPTION OF LOCAL ORDINANCES—

inquiry into three factors: (1) the character of the governmental PUBLIC ACCESS

action, (2) the economic effect of the re gulation on the_cl@ma}nt, andTownship of Burty Department of Natural Resources

(3) the extent to which the regulation interferes with distinct inve ich App (December 30, 1997)

ment-backed expectations. While there is no set formula for deter- I ' '

mining when a taking has occurred under this test, a court must aThe DNR obtained options on two lots on Burt Lake for the

least compare the value removed by virtue of the regulation with gigpose of constructing a boat launch facility for public access.

value that remains. Accordingly, the Supreme Court reversed Tie Township asked the DNR to submit an application for review

decision of the Court of Appeals and remanded the case toghesuant to the Township’s zoning ordinance. After the DNR in-

Court of Claims to compare the relevant values and then reevalfiateed the Township that it believed it did not need the Township’s

the case under the three-part balancing test. approval of the project, the DNR began construction on the boat

launch. The Township filed an action for declaratory judgment in

SPECIAL USE PERMIT—APPEALS—TIME FOR APPEAL Circuit Court, contending that the DNR was required to comply with
Moorev Three Oaks TownshiMichigan Court of Appeals No. the Township’s zoning ordinance. The trial court granted the Town-

188693 (Unpublished, February 27, 1998). ship the sought-after judgment, declining to accept the DNR’s argu-

Plaintiffs, residents of Three Oaks Township, are neighbors™@¢nt that, as a state agency, the DNR was not subject to local
the Deer Creek Hunt Club. When the owners of the Hunt Club &81N9-

plied for a special use permit to operate the Club, the Townshipo, appeal, the Court of Appeals noted that legislative intent is
failed to give proper notice of the hearing on the special use peiqitiest for determining whether a state agency is immune from local
to some of the Plaintiffs. Although most, if not all, of the Plamtlff§oning requirements. The court found that the Township Zoning
became aware of the hearing and the Township’s ultimate decisigf gjows a township to regulate land development to, among
to grant the special use permit within a short time after the hearifiger things, “meet the needs of the state’s citizens for . . . recre-
Plaintiffs waited approximately ten months to challenge thgion » and held that nothing in the Township Zoning Act appeared
Township's decision on the grounds that they were not givgflexempt the DNR from local zoning provisions. The court also
proper notice of the public hearing. The Township Zoning Oriyamined the Natural Resources and Environmental Protection Act,
nance, however, required appeals from special use permit decisjgigh, gives the DNR the power to acquire, construct and maintain
to be filed with the Township’s Zoning Board of Appeals within 6Q,creational boating facilities. The court held that, although the
days. Consequently, the ZBA dismissed Plaintiffs’ appeal. Plaintifig|r was granted power with respect to public access facilities,
then waited 62 days before filing an appeal of the ZBA's decisiggihing in that grant of power indicated a legislative intent to ex-
with the Circuit Court. The Circuit Court dismissed Plaintiffs’ aPsmpt the DNR from local zoning. The court also noted that, should
peal, fi_nding that the ZBA had correctly dismissed t_h(_a first app%aﬂownship, through its zoning, attempt to completely exclude pub-
as untimely and that the appeal of the ZBAs decision was &30, cess facilities, the DNR would have a cause of action against
untimely. the Township for engaging in exclusionary zoning. Consequently,
On appeal, Plaintiffs argued that the Township’s failure to pritre Court of Appeals affirmed the decision of the trial court.
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Opinions of Frank ). Kelley, Attorney General

AUDITS and AUDITING RECORDS pensating assistants to serve as deputies in reglsis person from protecting, advancing or pro-
1996 PA 341, section 502, to the extent that fering electors. moting the interests of either position.
requires the Auditor General to audit local unit®pinion No. 6972 The incompatible public offices act does not
of government, violates Const 1963, art 4, 8 Sepryary 20, 1998 prohibit a person from simultaneously serving as
and is therefore unconstitutional. a school district superintendent and a township

FREEDOM OF INFORMATION ACT

1996 PA 341, section 502, does not authorize the ) assessc:cr, unless a matterdarlse§ that pdrevents this
Auditor General to audit county road Commis_Collectlng fees under the Freedom of Infor- person from protecting, advancing and promot-

sions and other local units of government in orgdpation Act ing the interests of either position.

to conduct a performance audit of the Michigance copies of documents have been prepar€gpinion No. 6967

Departments of Transportation and Treasury. i -
p p Y-pursuant to the FOIA, a public body may reJanuary 271998

: : ; .quire that its fees be paid in full prior to actual
The Auditor General may, in the discharge of hi§!I"e t
duties to audit the state and its departments, di€!lvery of the copies. However, a public body SCHOOL DISTRICTS

cess public records of local units of governmer2Y Not refuse to process a subsequent FOBharter Schools—Conflict of Interest

; equest on the ground that the requestor failed to ) ) )
under the Freedom of Information Act, 1976 PA The public servant conflicts of interest act, 1968

442. pay fees charged for a prior FOIA request. PA 317, applies to officers and employees of
Opinion No. 6970 A public. body may refusg to process a FOI.Apub“C school academies.
request if the requestor fails to pay a good faith
January 28, 1998 deposit properly requested by the public bod{Pinion No. 6966
COUNTIES pursuant to section 4(2) of the FOIA. January 26, 1998
County Road Commission—Emergency As- It is within the sound discretion of the public SNOWMOBILES
sistance body to determine how long it should wait before

A county road commission is authorized to usteaking steps to collect fees charged for Complyl?egu'an?)r'll o ofiiaay operaion ¢
I g with a FOIA request. Although the FOlASTOWMODIES

its resources to provide emergency assistancel? . o . - - - _—_
. . oes not specify a limitations period withinThe speed limit provisions of the Michigan Ve-
township ambulance personnel on private roads. . o

which a public body must commence a lawsuit thicle Code, 1949 PA 300, do not apply to the
Opinion No. 6975 collect fees charged for complying with a recordsperation of snowmobiles on nonhighway por-
March 25. 1998 request, the 6-year limitations period applicabléons of public and private lands. The speed

to contract claims governs such a cause of actidimit provisions of the Natural Resources and

COUNTIES . Environmental Protection Act, Part 821, 1995

Opinion No. 6977 .
Sheriff's  Qualifications PA 58, govern the speed of snowmobiles oper-
April 1, 1998 ated on nonhighway portions of public and pri-

The Legislature lacks authority to prescribe vate lands
qualifications for the constitutional office of INCOMPATIBILITY
county sheriff. A constitutional amendment iSrownship supervisor and township assessor Oplnlon No. 6973

necessary in order to prescribe the qualificationg different townships March 20. 1998
for such office.

Township supervisor and school district su- VILLAGES
Opinion No. 6964 i
P perintendent Vacancies—Abandonment of Office
January 6, 1998 Township assessor and school district super- Where a general law village council trustee ac-
ELECTIONS intendent cepts an appointment as village council presi-

: ; ; - dent and occupies such office, an abandonment
Acsi iag i istaring The incompatible public offices act, 1978 PA '
ssistants to serve as deputies in registering of the office of trustee has occurred whereby that

electors 566, does not prohibit a person from simulta

_ _ _ neously serving as a township supervisor in orffice is vacated.
County, city and township clerks, following theyqnship and a township assessor in another A village council president, upon subsequent

repeal of the deputy registrar law, 1989 PA 1426 nship, unless a matter arises that preverfgsignation from that office, may resume his or
remain authorized by the Michigan Election Lawhis herson from protecting, advancing and prdier former office of village council trustee only
to appoint and to compensate assistants t0 Segyting the interests of either position. by election to that office or, assuming a vacancy

as deputies in registering electors. _ _ S in that office, by appointment of the village
The incompatible public offices act does nof, i

County, city and township clerks are not eligible,oninit a person from simultaneously serving aé)pinion No. 6974

_for re.imbursement under the Ngtignal \oter Regs township supervisor and school district super-
istration Act of 1993 for appointing and coM-jytandent. unless a matter arises that preverh@mh 23, 1998
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Federal Decisions of Interest

By Gregory K.Need
Adkison, Need, Green, Allen & Schneider PL.L.C., Bloomfield Hills, Michigan

ATTORNEY/CLIENT PRIVILEGE: MUNICIPAL ATTORNEYS to the police officer as a “forceful yet limited response to the

Two white fire fighters appealed the dismissal of their revergglcer’S unjustified initiation of physical contact.”

discrimination action brought against the city and the city’s fire Rogers v Carte 33 F.3d 1114 (8th Cir. 1998)

chief. Among other things, they claimed the lower court misapplied .

the law of attorney/client privilege in excluding statements made in CIVILRIGHTS: IMMUNITY - LOCAL OFFICIALS

a meeting attended by the city attorney, city manager, fire chief andRespondent filed suit under 42 U.S.C. 1983 against city, city
two city council members. Plaintiffs contended that the coungibyor, city council vice president and other officials contending
members participated in the meeting as third parties rather thathasthe elimination of the city department in which she was the sole
clients and, therefore, the discussion was not held in confideaoaployee was motivated by racial animus and a desire to retaliate
and not entitled to protection from disclosure under the attornagainst her for exercising First Amendment rights. The mayor and
client privilege. city council vice president introduced, voted for and signed an
. o o . ardinance eliminating the department. In an unanimous decision,
s s oot o Lt SUPTEe Cour reverse the Cot o Appeas and el T
' ' ocal legislators are entitled to the same absolute immunity from civil

the two council members played no role in the promotion of tigbility under 42 U.S.C. 1983 for legislative activities as long as has

African-American fire fighter that gave rise to the reverse discrinH-een accorded federal, state and regional legislators. The court

nation complaint. The city charter vested the authority for promo-Fed that the time and energy required to defend against this kind

. ; . : 0
tions with the city manager exclusively. The court also stated tE awsuit were of a particular concern at the local level where the

the councﬂ members initiated the meet|r!g. not to 'obtaln the "?‘dvf)c‘?t-time citizen legislator remained commonplace and that the
of the city attorney (who apparently participated in the meeting ﬁieat of liability might significantly deter service in local govern-
the request of the fire chief and city manager), but to inquire into

basis for the promotion of the fire fighter. The court then conclu e§

that the interests of the two council members were adverse to thosBogan v. Scott-Harris118 S.C. 966; 1998 U.S. LEXIS 1596 (dec.

of the city manager and fire chief and the two council members wistarch 3, 1998)

not cllgnts of the city. Thus,. as the' statements made in the mgetlng FREE SPEECH: ADULT ENTERTAINMENT

were in the presence of third parties, the attorney/client privilege

was waived. Tennessee enacted an adult oriented establishment act which

. . . . limited the hours and days during which adult entertainment estab-
The dissenting opinion noted that agents of the client ShOUIdIi fiments could remain open and required such establishments to

cqvered by the attorney/client privi[e ge to the same eXtef“ asé fhinate closed booths in which patrons could watch sexually ex-
c!lent and'referenced to Severgl rulings that held that a city a i?t videos or live entertainment. Plaintiff, an adult book store
city council were the same entity for the purposes of the attorngp{ llenged the constitutionality of the law on the grounds that it

client privilege. violated the First Amendment and the Equal Protection Clause. The
Reed v. Baxtedl43 F.3d 351 (6th Cir. 1998). regulation prohibited adult oriented establishments from being
) open before 8:00 a.m. or after midnight Monday through Saturday,
CMILRIGHTS: ARREST and from being open at all on Sundays or legal holidays.
derZ(I)a\l/Ig?f;f){iI::eedoa:‘f?czelrJ.séﬁééziiélr?rﬁgrin:nﬁggfycIirr?uangoélielrrf(t);g The Sixth Circuit, vacating and remanding to the District Coulrt,
officer in plain clothes identified himself as a police officer and be?Id that the regulation promoted a substantial governmental inter-

- e o est in reducing crime, open sex, the solicitation of sex and preserv-
n tioning one of the plaintiffs. Plaintiff all lyr t . ’ S X
gan guestioning one of the prainfifis. a allegedly reques Fnag the aesthetic and commercial character of the neighborhood and

0 see police identification, which the officer declined to prOVIdﬁmt the statute was a reasonable means of furthering that interest.

The officer then grabbed plaintiff by the shirt. Plaintiff then “bo .
slammed” the police officer to the ground, at which point the pol?j:the statute, although content based, was not reviewed under the

. L . Ne POlSKict scrutin standard, the court noting the decision of Justice
officer arrested the 'F’d""d“"%' fpr d|sorderly contact, resisting Powell in Y0>L/|ng v American Mini Theatgrs that sexually explicit
rest, _battery anql f_Ieelng. Plampff was c_orywcted of disorderly Cosng'eech is different from other kinds of speech and, although pro-
gzc;g;;g? municipal court, which conviction was later OVertum?ected to a certain degree, is offered less protection because other

important social interests were at stake.

The Court of Appeals, reversing the District Court, held that the Richland Bookmart, Inc. v Nichols37 F.3d 435 (6th Cir. 1998)
police officer lacked probable cause to arrest plaintiff for disorderly T ' '
conduct or any of the offenses. The court described the body slam Continued on next page
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FREE SPEECH: ADVERTISEMENTS PUBLICEMPLOYMENT

Plaintiff, a magazine publisher, brought a 42 U.S.C. 1983 claim Three undercover police officers filed a 42 U.S.C. 1983 action
against the City of New York and their Metropolitan Transportatiagainst city which had disseminated information from their person-
Authority (“MTA”"). The basis of the suit was the MTA's refusal tmel files, including names, addresses, telephone numbers of family
display on its buses an advertisement for New York Magazine. Tiembers, personal references, bank records and drivers license
advertisement, which displayed the magazine’s logo, read: “Posepies. The information was provided to a defense attorney de-
bly the only good thing in New York Rudy hasn’t taken credit fofénding a drug gang being investigated by the three officers. The
referring to New York Mayor Rudolph Giuliani. Giuliani’s officecity contended that Ohio’s Public Records Act required it to release
notified the MTA that New York civil rights law prohibited the us¢he officers’ file upon request of any member of the public.
of a person’s name, portrait or picture for advertising purposes
without having first obtained the written consent of the person. ﬁ‘eﬁ
a result, the MTA removed the advertisements.

The Sixth Circuit, reversing and remanding to the District Court

d that the plaintiffs had a constitutionally protected privacy in-

terest under the Fourteenth Amendment and concluded that the
The Second Circuit, affirming and vacating in part, held that tReurteenth Amendment prohibited the city from disclosing that in-

refusal to display the advertisement was an invalid prior restrafotmation absent a showing that such disclosure served a com-

The court determined that MTA intended to designate its advertisiing state interest.

ing space as a public forum” and held that the regulation was mo.n.el<allstrom v. City of Columbug36 F.3d 1055 (1998)

extensive then necessary even assuming that the New York civi

rights law was violated. The court noted that the New York civil ZONING AND PLANNING: TAKING ISSUES

rights act allowed for remedies for violation which may be asserted

Sl Plaintiffs, owners of property within a forest use zone area, filed
by a person who feels that his rights have been affected. property

suit against defendants based upon denial of their request to build

The dissenting opinion stated “my respected colleagues havetirement home. The case was extensively litigated based upon
circled the wagons on this appeal, seeing the government regtalging claims under Oregon law. While pending a ruling from the
tors as though they were a long line of raiders poised on a ne&hggon Supreme Court, plaintiffs filed suit under 42 U.S.C. 1983 in
hilltop threatening to swoop down and attack innocent advertisdng Federal District Court raising takings claim under the Fifth and
attempting to exercise their constitutional right of free speech. Seedrteenth Amendments.

ing no arrow aimed at the heart of the First Amendment, | mUStThe Third Circuit, affirming the District Court, first noted that

respectiully dissent. the regulation in question prohibiting dwellings in the forest use
New York Magazine v. City of New York and Metropolitaaone area advanced a legitimate interest. The court held that the
Transportation Authorityl36 F.3d 123 (2nd Cir. 1998) regulation was enacted to promote commercial timber practices by
FREE SPEECH: PROTECTION OF MINORS Iimiting dwelllings. that coulq adversely aﬁect. forfest use and prac-
tices, including fire protection and the application of chemicals.
A county law prohibited the sale to minors of any trading cartiee court then noted that the plaintiffs had no reasonable invest-
that depicted a heinous crime, an element of a heinous crime wreat backed expectations in building their retirement home. The
heinous criminal. Plaintiff was a publisher of various card sdtnd in question still had value for timber purposes, thus, any in-
including those dealing with theories pertaining to the assasswmstment backed expectations plaintiffs had were “minimal at best
tion of President Kennedy, U.S. support of authoritarian regimessl ephemeral at worst.” The court also noted that in 1996 the
and murderous dictators, crimes associated with prohibition aoedinty finally granted a permit to build a home, thus, at best, the
drug trafficking, serial killers and the like. only damages suffered were delay in building the home. While

The Second Circuit, affirming the District Court held that tiPelamt'ﬁS completed the purchase of the land in 1984, they waited

ordinance was a content-based prohibition on speech and tha ﬂ% 1990 to file applications with the county to build the home.

ordinance was neither necessary nor narrowly tailored to me%é%nhfggc;\glgg igechjnqgnscégc%?lgt? l(jlcstllg: to allow them to build,

compelling state interest.

The court agreed that the County had a legitimate interesE inThe cc?‘urt also nOt?,d that the Cqurt of Appeals were not created
. . . : .10 be the “Grand Mufti” of local zoning boards.

protecting the psychological well-being of minors and combating

juvenile crime. However, the court noted that the government mustDodd v Hood River Count¥36 F.3d 1219 (9th Cir. 1998)

present substantial supporting evidence in order for a regulation of

threatened speech to be upheld. Because the ordinance in question

was not based on any empirical support, it was invalid.
Eclipse Enterprises, Inc v. Gulotth34 F.3d 93 (2nd Cir. 1997)
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Legislative Update

By Kester K. So and Todd A. Svanda
Dickinson Wright PLLC

Over the course of the last several months, the state Senatesaiz@ illegally possessed alcoholic liqguor and to issue an appear-
House of Representatives have introduced numerous Bills of ranee ticket. 1998 PA 53 was approved by the Governor and filed with
nicipal interest. Some of those Bills have been enacted into law. TheeSecretary of State on March 31, 1998 and ordered to take imme-
following is a summary detailing select legislation. diate effect.

A. LEGISLATION ENACTED: m Public Act No. 57 of 1998 (formerly House Bill No. 5607)

m  Public Act No. 51 of 1998 (formerly Senate Bill No 6142ntroduced February 24, 1998 requires contractors to provide cer-

introduced June 24, 1997 adds § 128. § 129, § 130 and § 131 t a[iHenotices to governmental entities concerning improvements on
Community Collegé Act of 1966. PA 3’31 Th}s Act provides thatrgal property and provides for the modification of contracts for im-
. ’ ' . 1%rovement to real property. The Act defines contractor as anyone
community college board of trustees may grant to the public safet . . : .
. . : g tracting with a governmental entity to improve real property or
or police officers of that community college the powers and author- . 4 .
. . . form or manage construction services; provided, however, that
ity of a peace officer under the Code of Criminal Procedure, 1927 : : .
8rr1tract0r does not include a person licensed under Article 20 of

175. Officers granted the powers and authority of a peace offi . : . .
onde s Ac st meet e minimu siandards o e Winiglf O°CHDeI0T® Cote 190 P8 209 T At poves et
Law Enforcement Officers Training Council Act of 1965, 1965 PA™ . . . - 't PIYS
) . : hat is materially different from those indicated in the improvement
203. The Act also provides that the public safety or police depart: . . e
: . . . contract or finds that an unknown physical condition is of an un-
ment of each community college shall submit monthly uniform cri e ) L
L ; L e ual nature, differing materially from those ordinarily encountered
reports pertaining to crimes within the department’s jurisdiction ) . .
ifp the type of improvement, the contractor, before disturbing the

the Department of State Police. 1998 PA 51 was approved by sical condition, must promptly notify the government entity in

Governor and filed with the Secretary of State on March 31, 1 ; X . :
. . writing. The governmental entity must then promptly investigate
and ordered to take immediate effect. : " ) ; Lo
the physical condition and if they determine that it will cause an

m  Public Act No. 52 of 1998 (formerly Senate Bill No. 758)ncrease or decrease in costs or additional time needed to perform
introduced October 16, 1997 adds § 1606(b), § 1606(c), § 160@k&) contract an equitable adjustment shall be made to the contract in
and § 1606(e) to the Revised School Code, 1976 PA 451. Thiswvuiting. The Act provides that a contractor cannot make a claim for
provides that the board of a school district which operates a camelitional costs or time because of a physical condition unless the
munity college may establish a department of public safety and neaytractor has complied with the notice requirements. Under no
grant to the public safety officers the authority of peace or lavcumstances may a contractor make a claim for an adjustment un-
enforcement officers. The jurisdictions of such public safety or per the contract after receiving the final payment under the contract.
lice officers granted powers hereunder is limited to the protectioriicd contractor does not agree with a governmental entity’s determi-
persons and property on property owned or leased by the comnation the contractor may nevertheless with the governmental
nity college and extending to the public right of way traversing entity’s consent complete performance on the contract. At the op-
contiguous to that property. Their authority shall not extend k#n of the governmental entity the parties shall arbitrate the
yond these limits unless an emergency response is made off aamtractor’s entitement to recover the actual increase in contract
pus at the specific request of another law enforcement agency.tidfe and costs incurred because of the physical condition of the
ficers granted the powers and authority of a peace officer under ifmisrovement site. This Act does not limit the rights or remedies
Act must meet the minimum standards of the Michigan Law Emtherwise available to a contractor or the governmental entity under
forcement Officers Training Council Act of 1965, 1965 PA 203. 1988y other law or statute. The Act is repealed effective December 31,
PA 52 was approved by the Governor and filed with the Secretarp001. 1998 PA 57 was approved by the Governor and filed with the
State on March 31, 1998 and was ordered to take immediate effSeicretary of State on April 21, 1998 and ordered to take immediate

= Public Act No. 53 of 1998 (formerly Senate Bill No. 75953ffect. This Act takes effect 180 days after the date of enactment.

introduced October 16, 1997 amends § 1 and § 33(c) of the Michigan

L_|qu0r Control Act, 1933 (Ex Sess) PAS8. In add|t|'on to minor Imgu%-_ PENDING LEGISLATION:

tic changes this Act provides that a peace officer or law enforce-

ment officer of this state or a county, township, city, village, state m Senate Bill No. 494 introduced May 7, 1997 would amend
university or community college or an inspector of the commissi@r802 of the Elliott-Larsen Civil Rights Act, 1976 PA 453. This Bill

is authorized and has the duty to enforce the provisions of pinevides that § 302 of the Elliott-Larsen Civil Rights Act pertaining
Liguor Control Act within his or her respective jurisdiction. The Adb the denial of goods, services, facilities, privileges, advantages or
goes on to provide that a peace officer or law enforcement officeaasommodations in a place of public accommodation or public ser-
previously described under 8 1 of the Act who witnesses a violice does not prohibit an enclosed mall or shopping center from
tion of § 33(b) or a local ordinance corresponding to § 33(b) mayforcing a rule or policy that prohibits a minor less than 16 years of
stop and detain a person to obtain satisfactory identification,atge from being present after 6:00 p.m. on a Friday or Saturday unless
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that minor is a parent or is accompanied by a parent or anoftw@itical subdivision under a statute that refers to this section, and
individual 19 years of age or older. This section does not apply tw ¢he circulation and signing of the petition. Section 544c specifies
movie theater. Senate Bill No. 494 was introduced and referred toeth@wable size and print type, as well as required circulator certifica-
Committee on Local, Urban and State Affairs on May 7, 1997 atmhs. The Bill also provides that § 482(1), (4), and (5) applies to a
was subsequently reported by the Committee favorably wijhtition to place a question on the ballot before the electorate of a
amendments on June 11, 1997 and passed by the Senate on Jodjitical subdivision under a statute that refers to this section, and
1997. Senate Bill No. 494 was referred to the House Committed@tthe circulation and signing of the petition. Finally, the Bill pro-
Commerce on July 2, 1997 and subsequently was reported witlidas that a person who violates a provision of the Act applicable to
recommendation and referred to a second reading on March&petition pursuant to subsection 1 or 2 is subject to the penalties
1998. prescribed for that violation in the Act. House Bill No. 5138 was

m Senate Bill No. 752 introduced October 14, 1997 would ame%%ssed by the House and referred to the Senate Committee on gov-

§ 23 and add § 23A to the Michigan Uniform Municipal Court ACErnment operations on April 23, 1998.
1956 PA 5. This Bill makes certain minor linguistic changes. The Bill m House Bill Nos. 5139 through 5203 introduced September 30,
applies only in a city that maintains a municipal court and that 1997, would amend the title and add: § 9 to 1846 RS 16 regarding the
resolution of its legislative body agrees to assume local finan@alvers and duties of townships, the election and duties of town-
obligations arising out of this section, and applies only to acticstsp officers, and the division of townships, § 2a of the Charter
commenced on or after the date that resolution is submitted toTohenship Act, 1947 PA 359, § 14 to Chapter Il of the General Law
state court administrative officeThe Bill provides that the Act do¥lage Act, 1895 PA 3 § 10c to 1851 PA 156 regarding the powers
not take effect until House Bill No. 5271 is also enacted into lamnd duties of county boards of commissioners, their local adminis-
Senate Bill No. 752 was passed by the Senate and then referréctive and legislative powers, and the penalties for violation of the
the House Committee on Judiciary which Committee reported fivevisions of the Act, § 2a to 1966 PA 293 regarding the establish-
Bill with recommendation and referred to a second reading mnt of charter counties, the election of charter commissioners and
March 10, 1998. The Bill was amended, passed and returned tqotio@iding for the powers, duties and authority to be exercised, § 2a
Senate on March 26, 1998. of the Home Rule Village Act, 1909 PA 278, § 11 to Chapter VI of the
m Senate Bill No. 753 introduced October 14, 1997 would ameFaurth Class City Act, 1895 PA 215, § 25a (.Jf the Home Rule City
sections of the Code of Criminal Procedure, 1927 PA 175. The é t, 1909 PA 279, § 12a to the County Zoning Act, 1943 PA 183,

' ' 2ato the Township Zoning Act, 1943 PA 184, § 3ato 1959 PA 168

provides that for any misdemeanor or ordinance violation case ep_ardin the oraanization. bowers and duties of townshio blan-
pealable as of right from a municipal court in a city that adopt§ 9 9 9 ' P PP

resolution under 8§ 23 of the Michigan Municipal Court Act, 1958"9 T:or:rr]r:;sss(laon;, S ?i(?su gosilgitla5@;21;%%:2.'&9{3?%”;@5 ‘;\éatti:a

PA 5 (Senate Bill 752), a motion for a new trial shall be made within g 2%’ o Bondv,X\c?of 1'9:53 1933 PAI\ 94 § 510 19'2'1' PA 50 reqardin

days after entry of the judgment. The Bill provides that for a venue bono ' ' : garding
t [ authorization and empowerment of townships to own and ac-

misdemeanor or ordinance violation case tried in a municipal Couu re land for the establishment of memorials to soldiers and sailors
in a city that adopts a resolution an aggrieved party shall hav, %1 '

right of appeal from a final judgment to the circuit court in th a to 1965 PA 246, regarding the establishment of a civil service

county in which the misdemeanor or ordinance violation was coﬁ¥§tem in certain townships, .§.17b to_ 1935 PA. 72.;’ rega_rdmg_ the
stablishment of a board of civil service commissioners in cities,

mitted. The Bill provides that in a misdemeanor or ordinance Viovfil_ages and municipalities having full time, paid members in the fire
tion case tried in municipal court in a city that does not adopt su : ! o .
b y P oré)ohce departments, or both, § 11(a) to the Firefighters and Police

a resolution, there shall be a right of appeal to the circuit court fg .
trial de novo even if the sentence has been suspended or the fi I e {%ers Retirement Act, 1937 PA 345, § 3(a) of 1973 PA 139, § 4(a) to

cost, or both, have been paid. The Bill provides that if a defend 6%thy(;t:gl";:g?gm;ggemsfgﬁzsgtgéflgggrl]DA gii’ri gflc(:k:))r:?
who appeals a conviction in a municipal court in a city that does Lsioners. § 12 o '1091966 g):zglg reqardin th(laJ Btzard of Civil Ser-
adopt a resolution is found not guilty on appeal in circuit court, {{uss! ’ (@) garding Wi

A . . : . vice Commissioners for Sheriff's Departments in certain counties,
circuit court shall discharge the defendant. Finally, the Bill provid §12 10 1921 PA 378 regarding systems of abstracts of title of lands

that if a defendant takes an appeal from a municipal court in a t¥he counties, § 3(d) to chapter one of the City Income Tax Act

that does not adopt a resolution of approval and withdraws ) . .
appeal, or if the circuit court dismisses the appeal leaving the sjgtinljpf\ozriﬁfnéﬁ)nt:t'(l)izolf Pfﬁ‘altlorf?%z;g'%g 6thae E’CZIT;% El,i(z;gosn
nicipal court conviction in effect, the circuit court may enter a . ination ot viflag Icers, ( ). .

%%ardmg the county officers compensation commission, 8§ 3(c) to

order revoking a recognizance and may also direct that the sent : d : . .
of the municipal court be carried out. This Bill does not take effedt el‘ownsh|p and Village Public Improvement and Public Service

unless Senate Bill No. 752 is also enacted into law. Senate Bill IQSt 1923 PA 116, § 5(a) to 1905 PA 157 regarding township parks

753 was passed by the Senate and then referred to the House ?r?égn%g:;?g; rficrrs)at'r?;’].§:g?;clégg.ln Pr?ci? ﬁg?égln%apoggeaigd
mittee on Judiciary on February 26, 1998. Ire p ! wnship in incorp villag

cities under 15,000 population, § 1(a) to 1974 PA 160 regarding the
m House Bill No. 5138 introduced September 30, 1997, woudjustment of county boundaries, § 5(m) to the Property Tax Limita-

add § 488 to the Michigan Election Law, 1954 PA 116. The Bill prtien Act, 1933 PA 62, § 10 to 1923 PA 161 regarding county sinking

vides that § 544c applies to a nominating petition for an office ifiumd commissions, § 12(a) to the Industrial Development Revenue
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Bond Act, 1963 PA 62, § 3(a) to 1933 (Ex Sess) PA 18 regardigril 23, 1998. House Bill Nos. 5152-5162 were passed by the House,
certain housing projects, § 13(a) to the Metropolitan Council Amtit had not yet been referred to a Senate Committee as of April 23,
1989 PA 292, § 4(a) of 1988 PA 57 regarding the incorporation by th@08. House Bill Nos. 5163-5203 were ordered to a third reading on
or more municipalities of certain authorities for the purpose of pwpril 23, 1998 (except for HB 5166, HB 5175 and HB 5201 which
viding emergency services, 8 8(a) to the Public Transportation Aemain in the House Committee on Local Government).

thority Act, 1986 PA 196, § 2(a) to the 1925 PA 234 regarding port m House Bill No. 5437 introduced November 10, 1997 would
districts, § 5(b) to the Urban Cooperation Act, 1967, 1967 (Ex Seg end various sectibns of the General Law Village Act 1895 PA 3
PA 7, § 12 to the 1939 PA 1947 providing for the incorporation e “Act”). In addition to minor linguistic changes thé Bill pro-
certain metrppolitgn guthorities or metropolitan districts, § 9(b) es that én action to contest or enjoin the colleciion of a special
the MeFropolltar) D'S‘F'Ct Act 192.9 PA312,§ 2.(a) 0 tr_u_a.1991 PAL sessment shall be instituted under the Tax Tribunal Act, 1973 PA
regarding the financing of stadia or convention facilities, § 1(a) 86 The Bill provides that the village council may, by special as-

Chapter IV of 1909 PA 283 regarding public highways and priv g :
s A . ssment upon the lands benefited, defray the expense of con-
roads and providing for district highway officials, § 8(a) to 1957 é%ructing and maintaining streets, sidewalks, curbs, gutters, light-

206 authorizing two or more units of local government to combine - . .
9 9 Iﬁ , drains, water mains, sanitary and storm water sewer systems

incorporate an airport authority, § 2(a) to 1956 PA 197 regarding (I:lnd disposal plants and other local improvements authorized by

promotion of agricultural interests of various townships, § lO(a)tha?N_ The Bill provides that the fiscal year of a village shall commence

the District L|b.re}ry Estabhshment Act, 1989 PA 24, § 1.1(a) to_180n March 1 of each year but that the council may adopt another date
PA 164 authorizing local units of government to establish, maintain ' . !
g X . or the commencement of the fiscal year by adoption of an ordi-
or contract for the use of free public libraries and reading room . . ! .
X o . hce. The fiscal year of any village subject to the Act which com-
Section 18(b) to the Michigan Liquor Control Act, 1933 (Ex Sess) IQ X .
. o : ences on a date other than March 1 on the effective date of this Bill
8, Section 2 to 1967 PA 179 authorizing local units of governmen ho o : . e
. all be ratified and shall continue until changed or modified pursu-
expend funds for youth centers, Section 4 to 1891 PA 186 authoriz- . :
. : . L ) Nt to this section.
ing local units of government to provide for lighting of their stree?s
and other public places, Section 1(a) to 1929 PA 199 authorizingThe Bill would make the treasurer of a village rather than the
certain local units of government to levy a tax for a communi@gsessor the individual responsible for making an assessment roll
center, Section 1(a) to 1923 PA 230 authorizing certain local unitsofitaining the description of all the real and personal property li-
government to levy a tax for the maintenance and employment abte for taxation and the name of the owner, agent or other person
band for the benefit of the public, Section 8(a) to 1955 PA 233 liable to pay the taxes.
garding the incorporation of certain municipal authorities to operate
sewage disposal systems, water supply systems and solid w;
management systems, Section 16(a) to the Metropolitan Trans
tation Authorities Act of 1967, 1967 PA 345, Section 2(a) to 1927
165 authorizing the consolidation of township libraries in adjoini

townships, Section 4(a) to the Township Water System Act of 19

The Bill provides that subject to the Municipal Finance Act,
5% PA 202, the council may borrow money and give notes in an-
g ff)ation of the receipt of revenue sharing payments under the
state Revenue Sharing Act of 1971, 1971 PA 140, and/or the collec-
%n of taxes under the Municipal Finance Act, 1943 PA 202. The Bill
ovides that the council may adopt ordinances and regulations to

1956 (Ex Sess) PA 6, Section 10 to 1945 PA 47 authorizing tw Ptect against fires, employ and appoint firefighters, make and es-

more local units of government to incorporate a h.osp|tal author blish rules and regulations for the governance of the department,
Section 1102(a) to the Natural Resources and Environmental Pr?‘?&’employees firefighters and officers of the department, and for
tion Act, 1994 PA 451, Section 14(a) to the Hertel-Law- h ’ : . I

. - . e care and management of the vehicles, equipment and buildings
Stopczynski Port Authority Act, 1978 PA 639, Section 14(b) to t 9 auip g

: . f the department. The council may also provide by ordinance for
Charter Water Authority Act, 1957 PA 4, Section 8(c) to 1948 (1st storage and handling of combustible, explosive or other hazard-

Sess) PA 31 providing for the incorporation of building authoritieo';U : - :

. : s substances and for the prevention and suppression of fires,
Section 7(a) to 1968 PA 191 regarding the state boundary commisy i L : h ;
sion, Section 5(a) to 1984 PA 425 providing for the conditional trarB§Udlng provisions to prescribe the manner of construction of

g . ildings within the village.
fer of property by contract between certain local units of govern-
ment, Section 14 to the Revised School Code, 1976 PA 451, Sectioff he Bill provides that the council may establish a police force
2 to the Community College Act of 1966, 1966 PA 331 and Sectind may delegate authority to a police chief to employ police offic-
42(a) to the Michigan Energy Employment Act of 1976, 1976 PA 4485 and other personnel. The police force must comply with the
respectively. The Bills provide that the circulation and signing ofeinimum employment standards for law enforcement officers under
petition under the various statutes is subject to § 488 (See HdhseMichigan Law Enforcement Officers Training Council Act of
Bill 5138) of the Michigan Election Law, 1954 PA 116; a person vi#965, 1965 PA 203. The president may nominate and the council may
lating a provision of the Michigan Election Law applicable to @ppoint a chief of police of the village who shall serve at the plea-
petition is subject to the penalties prescribed for that violationstre of the council and shall see that all ordinances and regulations
the Michigan Election Law, 1954 PA 116. Finally, the Bills providef the council are promptly enforced. The council shall adopt rules
that they shall not take effect unless House Bill 5138 is enacted fiatothe governance of the police, prescribe the powers and duties of
law. House Bill Nos. 5139 through 5151 were passed by the Hops#ce officers, and vest them with authority necessary for the pres-
and referred to the Senate Committee on Government Operatiorgrgation of quiet and good order in the village. A peace officer
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within the village is vested with all powers conferred upon sheriigate and federal law. The Governor shall submit a statement of
for the preservation of quiet and good order and has the poweagproval or disapproval of the plan not more than 60 days after
serve and execute all process directed or delivered to the pakipt of the plan and a statement of disapproval shall include an
chief in all proceedings for violations of the ordinances of the vxplanation of the reasons therefore. If the plan is disapproved by
lage. A police officer of a village has the same authority within tkiee Governor the Disincorporation Commission may revise the plan
village as a deputy sheriff to execute a bench warrant for ar@fstisincorporation and submit the revised plan to the Governor not
issued by a court of record or a municipal court. more than 90 days after their receipt of the statement of disapproval.

The Bill provides that the council may also by ordinance creallééhe Governor approves the disincorporation plan then within 14

a department of public safety and delegate to it all power and du aws after repe|pt of th? sFatement of approval, the c_Ierk of the
. : . : Is|ncorporation Commission shall prepare and certify to the
which may be exercised by a fire department or a police departne . .
nty clerk of each county where the village is located ballot lan-

or both, said department to be headed by a director of public saft o _ ;
who shall be the commanding officer. If a department of pubﬁ gge describing the proposed disincorporation. The ballot pro-

safety is established any reference to the chief of police or to %Jgal shall appear on the ballot at the next general election, the state

chief of the fire department contained in a state statute or villagenary immediately preceding the general election, or a special

ordinance shall be considered to refer to the director of pub‘ ct!on not occurring within 45 days. of a state primary or ge”er?"
. : ection. The proposal shall be submitted to the qualified and regis-
safety. The council may structure the department of public safetfso e . o ;
. ' " : tered electors residing in the village and each township into which
that separate police and fire entities may be continued. : ) - - .
the village is proposed to be disincorporated. The disincorporation
The Bill would also eliminate the role of street commissioner antlist be approved by a majority of the votes cast by electors of the
provide that a council could replace that position with a street aillage and a majority of votes cast by the electors of each township
ministrator (as that role is described in 1951 PA 51). The Bill alswo which the village is proposed to be disincorporated. The Bill
provides that the council may by ordinance establish a departnmovides that if a Disincorporation Commission fails to adopt a plan
of public works to perform the duties of the street administrator.of disincorporation, or if the Disincorporation Commission fails to
btain the Governor’s approval for either a plan of disincorporation
‘arevised plan of disincorporation, or if the electors disapprove of
proposed disincorporation, a petition shall not be filed within

The Bill provides that for villages wishing to initiate the acquis?—
tion of private property the council shall adopt a resolution desc

ing the private property, declaring that the acquisition is necess . . . o
for a public improvement and designating said public improvement: ryears after the election approving the preparation of a disincor-
ration plan.

The resolution shall direct that procedures to acquire the prop@r?ya
be commenced under the Uniform Condemnation Procedures ActFinally, the Bill provides that if a person wants his or her prop-

1980 PA 87. The condemnation provisions of the Bill would netty placed outside the corporate limits of any village he or she may
prohibit a village from obtaining property for a public use by negapply for such a boundary change to the County Board of Commis-
tiation and purchase. sioners of the county in which the village is located. Not less than

The Bill also provides for the disincorporation of a village b21 dqys after the notice IS given tothe cou.nty clerk, the person shall
- . . L . le with the clerk an application to have his or her property placed
filing with the village clerk a petition signed by not less then 25% or”, . -y . . o

. . . . tside the corporate limits of the village which application must be
the registered electors of the village requesting a vote on disin Ir-ned by 100 registered electors of the village or 10% of the reqis
poration. The petition would designate the township or townsh g y 9 9 0 9

into which the village is proposed to be disincorporated. Not m red electors of the village whichever is greater. The County Board

than 14 days after the petition is filed the village clerk must VenﬁfCommlssmners shall consider the application at a meeting held

the signatures and determine the sufficiency of the petition. If Oet less then 21 days aﬁer the application is f|qu with the co'unty
. e . . i erk and may by resolution change the boundaries of such village
clerk determines the petition is sufficient the question of disincor- . . o .
: s described in the application. The Bill would also repeal the fol-
poration shall appear on the ballot at the next general or specia i i )
election to be held in the village. If at such election a majority of s "9 sections of the General Law Village Act, 1895 PA 3: Chapter
ge. jorty Section 22(a), Chapter X, Sections 7 and 8, Chapter XII, Section

electors voting on the question vote yes, a Disincorporation Coéni:hapterxnl, Sections 6 through 36, and Chapter XIV, Sections 9,

mission shall be appointed consisting of three members represﬂw 13, 15 and 18(a) through 21. House Bill No. 5437 was passed by

|n3raetaet;h;gévr;s::fr)r:gg \gfhrgzr;h; e\rnsllfger;g::ﬁlosﬁit\?iI?; (:Semﬁ e House on March 4, 1998 and referred to the Senate Committee
P P 9 geeq on Eocal, Urban and State affairs on March 5, 1998.

the number of members representing townships.
Not more than two years after the election approving the preg@-' House Bill No. 5438 introduced December 10, 1997 would

ration of a disincorporation plan the Disincorporation Commissi end the title and various sections of the General Law Village Act,

; : L . 95 PA 3. In addition to linguistic changes, this Bill would allow
hall id plan for the village. A disincorporation plan r@ . : L .
shall adopt said p g P P @ges to reduce the size of their council from seven to five. The

quires a two-thirds vote from the members representing the villa\’% i ) :
and a two-thirds vote of the members from each township involvé uncil by a vote of two-thirds of the members could provide by

ordinance for the reduction in the number of the trustees to four
Upon adoption of a disincorporation plan, a copy shall be swtho along with the president would constitute the council. The
mitted to the Governor who shall approve the plan if it complies witidinance may extend but shall not shorten the term of an incum-
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bent trustee and may extend a prospective term but shall imgdlied and not prohibited by law or constitution. Finally, this Bill
shorten or eliminate a prospective term unless the nomination deealild repeal the following sections of the General Law Village Act,
line for that term is not less than 30 days after the effective datd8®5 PA 3; Chapter I, Section 2 through 11 and 15, Chapter Ill,
the ordinance. Section 13, Chapter IV, Sections 13 through 20, Chapter VI, Section

The Bill also provides that the council by a vote of two-thirds ﬁ[ and Chapter VI, Sections 28, 32 and 44 through 46(a). House Bil

ne membersmay passancrdinance o n rominaion y RS2 1 PSSt e ouse o n . S0 e v
dent and the appointment by the council of the clerk or the treasurer '
or both for such a term as the ordinance may provide. Either type g{ch 5,1998.

ordinance would take effect 45 days after the date of adoption una House Bill No. 5465 introduced January 14, 1998 would
less a petition signed by not less than 10% of the registered ele@orend § 31 of the Charter Township Act, 1947 PA 359. In addition to
of the village is filed with the clerk within the 45 day period, in whickome minor linguistic changes this Bill would expand the types of
case the ordinance takes effect upon approval at an election heldcad public improvements which a charter township may undertake,
the question. If a petition bearing the required number of valid siginclude separating storm water drainage from sanitary sewers on
natures is filed the question of adoption of the ordinance shallgvizately owned property for a public purpose. House Bill No. 5465
submitted at the next general or special election with the ballot lams introduced and referred to the Committee on Tax Policy on
guage being prepared by the village clerk (unless the question damuary 14, 1998. House Bill No. 5465 was reported with recommen-
cerns the appointment of the clerk in which case the ballot langudggon and referred to a second reading on February 25, 1998.

shall be prepared by the village council). m  House Bill No. 5506 introduced January 28, 1998 would
The Bill provides that although a person shall generally notdmend § 8 of 1965 PA 166, regarding prevailing wages and fringe
elected or appointed to an office unless he or she is an elector dbémefits on state projects. The Bill provides that the Act does not
village, the council by resolution may waive residency of an apply to either of the following: (a) a contract entered into or a bid
pointed officer. The Bill also provides that a person in default to timade before March 31, 1966 or (b) a state project for construction of
village is not eligible for any office and election or appointment oaschool building if bonding for that construction was approved by
person who is in default to the village is void. a majority of voters voting on the issue at an election that occurred
. . . : fter November 21, 1994 and before June 27, 1997. House Bill No.
The Bill provides that the council by a vote of two-thirds of t%@G was introduced and referred to the Committee on Education on

members may provide by ordinance that village elections shal .
nonpartisan. The ordinance shall apply beginning with the first jpnuary 28, 1998. House Bill No. 5506 was subsequently reported

lage election for which the nomination deadline is not less theétsh recqmmendaﬂon for rgferral to the Committee on Labor and
days after the effective date of the ordinance. The Bill provides t gtcupatlonal Safety on April 1, 1998.

an individual who is a registered elector of the township in which m  House Bill No. 5566 introduced February 11, 1998 would
the village is located and who is a resident of the village may votemitend § 2 of the Local Development Financing Act, 1986 PA 281.
any election in the village. The Bill also provides that the coun@ihis Bill would expand the definition of urban township to include a
may enter into an employment contract with the village managewnship meeting all of the following requirements: has a popula-
extending beyond the terms of the members of the council. Stioh of less than 20,000; is located in a county with the population of
employment contract with a manager shall be in writing and sH8I0,000 or more but less than 400,000, and that county is located in
specify the compensation to be paid, any procedure for changingetropolitan statistical area; has within its boundaries a parcel of
compensation, any fringe benefits, and any of the conditionspodperty under common ownership that is 800 acres or larger and is
employment. The contract shall state that the manager serves atapable of being served by a railroad, and located within three miles
pleasure of the council. The contract may provide for severance pbg limited access highway. House Bill No. 5566 was passed on
or other benefits in the event the employment of the manageMarch 11, 1998, was referred to the Senate Committee on Economic
terminated at the pleasure of the council. Development, International Trade and Regulatory Affairs on March

The Bill provides that unless otherwise limited in its charter, t%g’ 1998 and was placed on order of third reading on April 14, 1998.

village shall be vested with all powers and immunities expressed om House Bill No. 5613 introduced February 25, 1998 would
implied which villages are permitted to exercise under the Consti&imend § 7 and § 16 of 1846 RS 83, entitled “Of Marriage and the
tion and the laws of the State of Michigan. The village may exerc&slemnization Thereof.” In addition to some minor linguistic
all municipal powers in the management and control of municigdlanges, the Bill provides that any county clerk or an employee of
property and in the administration of the municipal governmehte clerk’s office designated by the county clerk may solemnize a
whether such powers are expressly enumerated or not. The villageriage, if done in the county in which the clerk serves. This would
may do any act to advance the interest, good government and gresa change from the current Act which applies only to county
perity of the village and through its regularly constituted authoritjerks in a county having more than 2,000,000 inhabitants. The Bill
pass and enforce all laws, ordinances and resolutions relating te@sld provide that a marriage solemnized before a person profess-
municipal concerns subject to the Constitution and the laws of thg to be a person authorized to solemnize a marriage under 8 7 is
State. The Bill provides that the powers of the village shall be libapt void and the validity of the marriage is not affected for lack of
ally construed in favor of the village and shall include those faiijlyrisdiction or authority in that person, if the marriage was consum-
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mated with the full belief by one or both of the persons married th&putes be extended to the public schools. Public school is defined
they were lawfully joined in marriage. House Bill 5613 was referreshder the Bill as a school district, intermediate school district or
to the House Committee on Local Government, which Committegblic school academy or a joint endeavor or a consortium consist-
reported the Bill with recommendation for substitute H1 and ri&g of any combination of school districts, intermediate school dis-
ferred the Bill to a second reading on March 31, 1998. tricts or public school academies. The Bill provides a new definition

= House Bill No. 5620 introduced March 3. 1998 would add Pg{f public police and fire departments to include any department of a
' ' E county, village or township that has employees engaged as

795 to the Natural Resources and Environmental Protection ,&J:)Il.' p fire fight h | h biect t
1994 PA 451. The Bill would provide for the establishment of wat olice oflicers or fire ighters or has employees who are subject to

front redevelopment grants which local units of government cou{]c? hazards of fire fighting. Emergency medical service personn_el
nd emergency telephone operators employed by a police or fire

apply for in order to provide for: response activities on waterfropit artment are considered emplovees of police and fire depart-
property consistent with a waterfront redevelopment plan; tﬂ%p . - employ P ) aep
g}ents who are subject to this Act. Emergency medical service per-

demolition of buildings and other facilities along the waterfront th L el does not include a person emploved by a private emerdenc
are inconsistent with the waterfront redevelopment plan; the acqui- P ploy yap gency

sition of waterfront property or the assembly of waterfront prope n%erdtlj%?elss(iatr\i/rlfc:?uvc\ilgrgn%?sr;dne;vigovr\;gicst Y;'tgnagrﬂ;?rgr:fnf;:/?é
consistent with the waterfront development plan; or public infra; anization if their dupties are solely of an administrgtiveyor sup-
structure and public facility improvements to waterfront proper? ga . Y . . P

orting nature. This Bill would provide that if during the course of

consistent with the waterfront redevelopment plan. The Bill pro- diation of a disoute (other than a arievance dispute) between a
vides that any grant issued by the Department of Environmer} lic police or fire[:)de (artment or bet%veen a ublifscr?ool and its
Quality shall require the local unit of government to provide at leR4PIC P P P

25% of the project’s total cost from other public or private fundirﬁq?ployees’ th? (_j|spute has not been Tes_""’ed to ”“? agreement of
sources th parties within 30 days after submission of the dispute to me-

diation, the employees or employer may initiate binding arbitration
The Bill provides that it will not take effect unless House Bifiroceedings by making a written request to the other party and
Nos. 5621, 5622 and 5623 are all enacted into law. House Bill No. 5&fiding a copy to the Employment Relations Commission. As
was introduced and referred to the Committee on Conservatiaged in the Bill grievance dispute means a dispute concerning the
Environment and Recreation on March 3, 1998. House Bill No. 5GR€erpretation or application of an existing agreement. House Bill
was subsequently reported with recommendation for a substitNte 5710 was introduced and referred to the Committee on Labor
(H3) and referred to a second reading on April 1, 1998. and Occupational Safety on March 19, 1998.

m House Bill No. 5694 introduced March 17, 1998 would amend m House Bill No. 5719 introduced March 31, 1998 would add
§ 1300a and § 1312 and add § 1310 to the Revised School Cpde, 716 to the Natural Resources and Environmental Protection
1976 PA 451. This Bill provides that the board of each school distAait, 1994 PA 451. This Bill would provide that the Department of
and each public school academy shall adopt and implement a viN#tural Resources establish a local recreation grant program to lo-
ten sexual harassment policy. The Bill also provides that the Offieg units of government to provide for one or more of the following:
for Safe Schools shall develop and distribute to school districts gappublic recreation infrastructure improvements, meaning the res-
public school academies a model sexual harassment policy thatteesgion of the natural environment or the renovation, repair, re-
forth specific reporting, enforcement and due process procedyiegement, upgrading or structural improvement of an existing facil-
and that defines conduct that should be reported to law enfoiigenot less than 15 years old including but not limited to recreation
ment officials. The Bill also requires that not later than July 1, 1998enters, sports fields, beaches, trails, playgrounds and park sup-
school board shall develop, publish and distribute to each pupil o facilities; (b) the construction of community public recreation
to each pupil's parent or legal guardian a suspension/expuldiaxilities including but not limited to playgrounds, sports fields and
policy describing the types of disciplinary violations that may reeurts, community and senior centers, picnic facilities, nature cen-
sult in suspension or expulsion and shall develop, publish and ¢iss, non-motorized trails and walkways, amphitheaters and fishing
tribute a due process policy describing the due process that wilplegs and sites; (c) the development of public recreation improve-
provided to a pupil before a pupil is suspended or expelled froments to attract tourists and increase tourism where such develop-
school. To the extent practicable the school board shall obtain arehts are reasonably expected to have a substantial impact relative
keep on record a written acknowledgment from each pupil and parcosts on a local, regional or state economy, including but not
ent or legal guardian indicating receipt of a copy of these policidimited to campgrounds, beaches and fishing access sites. The Bill

The Bill will not take effect until Senate Bill Nos. 313 and 689 aerrovic_ies that grants will not be prqvided for land acquis_ition or for
House Bill Nos. 4075, 5424, 5428, 5478, 5482 and 5695 through 53 0ect that is located on land sited for use by a casino or a sta-
are all enacted into law. House Bill No. 5694 was introduced a‘HHm or arena for use by a professional sports team.
referred to the Committee on Education on March 17, 1998. The Bill provides the following limitations on the effectiveness

m House Bill No. 5710 introduced March 19, 1998 would ameﬁtagh; (Ig)gltilzt:r::e%;?clj ag?gg:tsor%?g ;:ﬁ?fsegfegiﬁﬁgemg:{jﬁ
the titteand § 1, 8 2, § 3and § 10 of 1969 PA 312 regarding compul- ! y unt questi

sory arbitration of labor disputes. In addition to minor Iinguistf%rov'ded for in the Clean Michigan Initiative Act is approved by a

changes, the Bill would provide that compulsory arbitration of Iab'g]ralorlty of the registered electors vating on the question at the
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November 1998 general election; and (c) this amendatory act doe€nhancing operating revenue if approved by school electors at
not take effect unless House Bill No. 5620, House Bill No. 5622, election held after 1993. This Bill eliminates the prior limitation on
Senate Bill No. 902 and Senate Bill No. 904 of the 89th Legislature application to the years 1994 through 1996. The Bill also provides
enacted into law. House Bill No. 5719 was introduced and referredtat a school district that is not a school district described in § 20(8)
the Committee on Conservation, Environment and Recreation, waf) of the State School Aid Act of 1979, shall not levy any millage
reported with recommendation with substitute (H2) and referred torader this section that was approved by the school electors after
second reading on April 22, 1998. September 30, 1994 unless the district levies for the same tax year,

m House Bill No. 5722 introduced March 31, 1998 would ametige maximum number of mills under § 1211 that does not exceed the
§ 1211(c) and repeal § 750 of the Revised School Code, 1976 PA Wiiltations imposed by § 1211(3). House Bill No. 5722 was intro-
This Bill provides that a school district may levy in addition to thduced and referred to the Committee on Appropriations on March
millage authorized under § 1211, not more than three additional n8ils$1998.

The Year 2000 Crisis:

Continued from page 1

To begin the due diligence process, a comprehensive audit ofallr client sought to have third parties share in the cost of remedia-
hardware, software, and embedded technology currently in tiea of the Y2K problem to save taxpayer dollars. It is clearly the
needs to be undertaken to identify all mission critical systems. prudent thing to do under the circumstances.

A plan should be developed to solve the mission critical prob-
lems. The plan should include specific deliverables, test plans and Relationships with Others
timetables as well as contingency plans to continue mission criticallnternal Y2K compliance does not ensure there will not be sys-
operations manually. The plan’s focus should be on fixing the prtdm problems after January 1, 2000, because of the linkages between
lem now and preserving litigation rights, if necessary. This plapstems. If a compliant system acquires data from a non-compliant
must encompass all of your client’s operation; not just the infornsystem, there is a potential for problems in the compliant system.

tion systems. Your role here is to assist the client in developing thiSnterfaces with others raises a host of legal issues related to
plan and with the documentation of the client’s efforts to implemgur client's potential liability for passing non-compliant data to
the plan throughout the project. others and potential damage to your client's own system as a result
This assessment of mission critical functions should includéreceiving non-compliant data from others.
department management to assist in risk identification for eachsystem linkages is not the only area in which your client may
individual department. They are closest to the operation asittounter problems due to relationships with others. Your client's
uniquely qualified to help assess which systems are mission Cstippliers’ Y2K problem may become your client's problem if it
cal to the department. relies on the suppliers for uninterrupted service. For example,
All of the legal issues that follow relate to establishing thassume your client is operating a water treatment facility and
your client exercised due diligence in addressing the Y2K issueplaces an order in October, 1999, for the chemicals necessary for
water purification, with a delivery date of January 15, 2000. If the

Determining Your Client’s Rights Under Existing Maintenance, ~supplier’s system is not Y2K compliant and does not recognize
Out Sourcing, Licensing & Other Contracts the delivery date of 1/15/00 as January 15, 2000, but instead as

One of the first questions your client will have is who is respof@ntary 15, 1900, your order may not arrive on time, if it arrives at
sible for the cost of fixing a non-compliant item. One of the fir{: Since the system may cancel your order because it believes the

areas to investigate in answering the question is that of exisﬁ?&very date has long since passed.

contracts with third parties. Your client needs to inventory all of its supply contracts. You

E)@d to analyze these contracts to determine how suppliers’ non-

ﬁ&formapce might be legally excusgd or IimiFed. If app.ropriate,

equipment with embedded technology. Once all of these dofif suppller should be placed on notice that failure to achieve Y2K

ments are located, your role is to review them, including scoff@mpliance will not excuse performance.

warranties, representations, limitations on liability and other key This inventory will assist in identification of the suppliers to

provisions and identify vendors who may have a legal responsiBifich inquiries about their plans for Y2K compliance should be

ity to participate in solving the problem and put them on leg@nt.

notice in writing as soon as possible. As it relates to due diligence, it is prudent to ensure that your
The purpose of this, as it relates to due diligence, is to show gi@nt's compliant systems are not contaminated by others and that

Licenses and other agreements need to be identified and”
cated for each hardware component, software program,
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it seeks to ensure availability of the goods and services it needsotmputer-related products and services and equipment with em-

perform governmental functions. bedded technology, Y2K compliance should be explicitly addressed
and included in the contracts.
Communications with Third Parties In the area of non-technology contracts, your client needs to

As legal counsel, you need to work with your client to develdpink about the full range of contracts it enters in the ordinary
inquiries about the Y2K status of hardware, software, or ottemurse of business and determine where the Y2K problem needs to
equipment. These inquiries should include letters and questiba-addressed. The example cited earlier of the failure to deliver
naires tailored to address the different issues presented by eaellled chemicals for water treatment is an illustration of a non-
type of supplier. The letters need to include your client’s definitide@chnology contract which has a Y2K implication. Your client
of compliance, which should be developed with input from yoneeds to ensure its ability to perform its governmental functions
client’s technical staff, and ask if the subject of the inquiry meets #rad its ability to rely on its suppliers. Its suppliers must be Y2K
standard. You need to ensure that appropriate definitions of cawmpliant to prevent disruption of services.

pliance are developed for particular types of equipment; a genericthe development of the language necessary to address future
definition will not address all types of equipment. As responsesi@curements requires legal and technical expertise. You need to
the inquiries are received, your client should refer to you for revigyrk closely with your client's technical staff in drafting appropri-
any that may need further communication to clarify the contentsg@é provisions to protect your client.

the response or to clarify your client’s position relative to the re- Ensuring the procurement of Y2K compliant goods in the fu-

Sponse. _ _ _ ture establishes due diligence in ensuring the continuation of pub-
You also need to work with your client to ensure consistencylig services and protecting public assets by risk reduction.
communications with third parties or the media so that such com-

munications do not create warranties or other contractual under- Insurance
takings to third parties as to your client's Y2K compliance status. ¢ yqyr client has insurance, it needs to be reviewed to ascertain

This relates to due diligence in regards to overall reductiony@fur client’s rights. All insurance policies, including first party
potential liability. property, casualty, business, third party liability, errors and omis-
sions, fiduciary, and officers’ liability, if applicable, need to be
Y2K Consultants inventoried and analyzed. The legal analysis is to determine
As you can imagine, there are now many companies in the busiether the policies provide coverage for the costs of fixing Y2K
ness of assisting companies in fixing Y2K problems. There gmblems, whether Y2K liability claims are covered and whether
companies who assist with the assessment of systems and etjiy-provide adequate protection from potential Y2K claims against
ment and others which perform the remediation work. If your cliegiected officials and officers. Putting carriers on appropriate notice
is considering retaining the services of a consultant, you need tadesoon as possible is also important. When renewing policies,
involved in the development of the solicitation and the negotiatipaur input may be required on whether your client is obligated to
of any contract. There are unique aspects to these contractdiselose Y2K problems.

cause the deadline is inflexible, qualified resources are scarce anfjany software and hardware vendors have insurance to protect
expensive, and no professional standards have been establigipgnst Y2K liability. Your client should seek confirmation of cover-
Special attention needs to be given to limitation of liability, confyge and copies of certificates of insurance from its vendors. This
dentiality, and indemnification prOViSionS in these contracts. AISﬂay be a means to recoup some of the costs of Y2K fixes.

to ensure the consultants do not raid your client’s staff, a provisionAgam, this activity shows due diligence is protecting the public

prohibiting the consultant from recruiting your client's employee@ spreading the risk and costs associated with remediation of Y2K
needs to be considered. You may find the consultant wants a reﬁBblems

rocal provision.
The relation of ensuring the protection of your client’s interests Human Resources
in contracts and retention of qualified personnel as it relates to dug,st yoK projects will be labor intensive and must be com-
diligence is in the potential cost savings to your client and its @ated in a finite period of time. If contract or leased personnel are
payers. used, special attention needs to be paid to the unique legal issues
) related to such personnel.
Regulatory Qompllance ISS_U?S . The personnel to do Y2K remediation are in great demand at this
You need to assist your client in determining the extent to whigh o - A5 we draw closer to January 1, 2000, it may be difficult, if not
it is subject to the regulations of other governmental units or regiy nqsiple, to find qualified personnel to take on this task. Consid-
latory agencies in the area of Y2K compliance and what mustdhe,q the critical nature of timely completion, it is important that key
done to comply with any applicable requirements. personnel involved in the project are motivated to stay until the
The relationship of this issue to due diligence is obvious. project is completed. You may be asked to assist in developing
incentives to retain these personnel.
Future Procurements This is important to due diligence to show that your client acted
In the negotiation of all future licenses and agreements ofjall prudent manner in obtaining and retaining qualified personnel
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to perform the work. This is due diligence in ensuring completionyafur client has governmental immunity from tort liability when en-

the task and saving public dollars. gaged in the exercise or discharge of a governmental function. Your
client, the public body, may have governmental immunity to tort
Proprietary Information and Intellectual Property claims related to the Y2K issue even if it does not exercise due

Protecting your client’s proprietary information is critical. As giligence in regards to the Y2K issue. But, what about your client's
pUb"C body, your client may not have rnuch7 if any, proprieta@fﬁcers and employees? These individuals will have immunity if
information. However, this includes items such as software devBpir actions do not constitute gross negligence. Gross negligence
oped for your client. Protection of this information is not a simpfaeans conduct so reckless as to demonstrate a substantial lack of
matter of drafting and signing non-disclosure agreements. Yetncern for whether an injury results. Based upon this standard, if
may need to establish a |ega| framework for innovative escriy@ur client takes no action relative to the Y2K issue, although it may
arrangements, monitored access and usage procedures and RgrHigimune from liability, its officers and employees may not have
new legal mechanisms to address this issue. that protection.

Simultaneous'y’ you must ensure that your client does not in- AISO, thereis pOtentia| I|ab|l|ty to your clientfora 42 USC §1983
fringe the intellectual property rights of others in achieving ig@nstitutional tort if it does not act with due diligence in addressing
Y2K fixes. If your client substantially modifies programs or hird§e Y2K issue. In order for your client's inaction in regard to the
consultants to do it, it may be liable for infringing the copyright2K issue to create §1983 liability, it must be shown that this inac-
owner's exclusive right to create derivative works under copyrigh@n is @ policy or custom and constituted deliberate indifference as
law. Some vendors treat software source code as a trade sdérdfle known or obvious consequences of it actions. In other
Your review of the client's licenses and other system-relat&@rds, the risk of a constitutional violation arising as a result of the
agreements should be done with these issues in mind. inadequacies of the municipal policy, in this instance failure to ad-

Due diligence in this area relates to safeguarding proprietdf§SS Y2K issues, must be “plainly obvious™. "It seems that your
information and risk reduction client may have a difficult time establishing it was unaware of the

possible consequences of failing to address the Y2K issue in light
Disclosure of Y2K Liability of all of the publicity the issue is now receiving. The consequences
of inaction could be found to be “plainly obvious” under the cir-

Your counsel may be needed regarding the circumstances under
y 9 9 cﬂ?nstances.

which your client may be required to publicly disclose information ) , ) ) ,
hat kinds of legal actions may your client and its officers and

about its Y2K project. This includes areas such as bond issues an X ) -
audits. employees find themselves faced with as a result of failure to exer-

Due diligence in this area relates to ensuring vour client cise due diligence relative to the Y2K problem? If its payroll sys-
9 9y @ malfunctions, it may have grievances from the unions. If its

continue to get the funding it needs to carry out governmené@couming system malfunctions and it cannot pay its vendors, it

functions. may be faced with litigation for breach of contract. If its retire-
Oversight of Documentation me_nt syste_m malfunctions, it may faqe litigation fro_m retirees and
) ) ~unions. If its fleet of emergency vehicles malfunction and cannot
_Although it may be down the road, the potential for litigation jgspond to emergency calls, it may face litigation from individuals
this area is great. Many of our colleagues are waiting in the WiRgs 4 cted by the failure to respond. If its traffic signals malfunction,
for what some believe will be an avalanche of litigation. Your role g$y 5y face litigation from individuals involved in accidents. If its
legal counsel is to work with your client to put it in the best possii&gical equipment fails, it may face malpractice litigation. If its
litigation posture should litigation become an eventuality. One Qfmpyter in its jails fail and it releases the wrong prisoner, it may
the most important ways in which you can do this is to ensysge 5 §1983 suit if the person goes out and injures or kills someone.
proper documentation of all Y2K compliance efforts. The documeRgt the point? The listis endless. This is not merely a private sector

tation created throughout the compliance project is important agdfe. The consequences to your public sector client can be signifi-
may some day be scrutinized in a courtroom. You need to know whg;

is creating what documents, for what purpose and with what safe- Conclusion

guards; are the documents being directed to the appropriate deci

As public servants entrusted with the management of public

sion-makers; are loopholes in one document closed in another;a%rseetS’ your client has an obligation, on behalf of the people it

appropriate retention policies being applied; and is the client’s | ves, to address the Y2K issue with due diligence. As legal

ternal record consistent with its '.OUb“C statements. A dlsgruntﬁg{msel to your client, you have an obligation to discuss this issue
employee who zips off an e-mail message to a friend at anot

) ) . With your client to ensure you have provided appropriate legal ad-
company about the chaos in the Y2K project of your client M&F,e on a critical business issue. Neither you nor your client can
come back to haunt you later.

- i o . afford to dismiss this issue as merely a technical problem. The
Due diligence in risk reduction is accomplished through theggsiness problem is real and the time remaining to address it is

tasks. o short. Immediate action is required
Liability Issues

Some of you may think this is a private sector issue because
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