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Brave New World:  
The Changing World 
of Municipal Finance

By Michael P. McGee, principal in the Public Finance Group, Miller, Canfield, 
Paddock and Stone, PLC

“Municipal bonds.”
The words conjure images of your grandparents’ home in the old days ... you 

remember, the one with Formica counter tops, black rotary-dial telephones, and avo-
cado green appliances.

Conservative. Predictable. Unchanging.
That may have been true in the “old days,” defined as before September 15, 

2008. On that day, however, a market already reeling from the collapse of venerable 
investment banking firm Bear Stearns learned that Lehman Brothers, a Wall Street 
behemoth for 158 years, had failed. Across town, Merrill Lynch announced that to 
save itself from a similar fate, it was being sold to Bank of America. 

Thus the most significant upheaval in the financial markets since 1929 took firm 
hold, and with it a season of change for municipal finance never before seen. The 
consequences continue reverberating through the municipal market today.

Consider the following:
• As part of what has been called the “largest reorganization of the SEC in 30 

years,”
1
 the Securities and Exchange Commission appointed a new municipal 

bond enforcement chief, who immediately stated that the SEC will be “pro-
active” in looking at municipal bond disclosure and other practices.

• Two U.S. Senators, one from each party, proposed completely eliminating 
the traditional tax-exempt treatment of municipal bonds.

• Local governments sold $26 billion of a new form of tax credit bond called 
“Build America Bonds,” a bond type unknown until a year ago, in the first 
quarter of 2010.
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Chairperson’s Corner

By James E. Tamm, Esq., O’Connor, DeGrazia, Tamm & O’Connor, PC

On Friday, February 5, 2010, the Public Corporation Law Section Annual Win-
ter Seminar took place at the Inn at St. John’s in Plymouth. The seminar began with 
Michael Rosati providing an update on governmental immunity. Professor Gerald 
A. Fisher of the Thomas M. Cooley Law School and Thomas R. Meagher provided 
insight into zoning cases currently pending before the Michigan Supreme Court, in-
cluding Kyser v Casson Township, which represents a potential change to the standard 
of review in exclusionary zoning and mining cases. Perhaps the highlight of the day 
was the morning’s closing session on the recently approved Medical Marijuana Act. 
Melanie B. Brimm on the Michigan Department of Community Health addressed 
new issues and unanswered questions resulting from the Act. Christopher J. Forsyth, 
an Assistant City Attorney from the City of Troy, discussed local control and prob-
lems confronting a municipality’s ability to regulate care givers, dispensaries, grow 
operations and other uses. Interest in the Medical Marijuana Act and aspect of local 
regulation spawned an interest from the press and resulted in registration of several 
non-lawyer attendees.

Following a luncheon and a brief monthly meeting of the Section Council, the 
afternoon session addressed workforce changes encountered by municipalities in dif-
ficult economic times. John Entenman of Dykema Gossett and Craig Lange of Rou-
mell & Lange discussed the problems encountered by municipalities in an environ-
ment of shrinking tax revenues. These speakers provided practical advice for dealing 
with employment issues faced by communities large and small.

The Winter Seminar was another example of the Section’s continued efforts to 
provide timely and interesting legal education to its members. Seminar Chair Carol 
Rosati put together a list of excellent topics and speakers. The result was record at-
tendance for a Winter Seminar. 

As a reminder, the Public Corporation Law Section Joint Summer Conference 
with the Michigan Association of Municipal Attorneys is scheduled for June 25 and 
26, 2010, at the Grand Hotel on Mackinac Island. Conference Chairperson Eric 
Williams is in the process of finalizing topics and speakers for this year’s event. Don 
Schmidt of Miller Canfield will present an update on the Open Meetings Act ad-
dressing notice and meeting requirements under the act. L. Donna Rudick will ad-
dress payment in lieu of taxes (PILLOT) in low cost housing developments. The 
newly adopted smoking ban and regulation of other vices are also expected to be 
discussed during this seminar. Speakers for the Saturday session of the seminar will 
be presented by the Michigan Association of Municipal Attorneys. Nationally re-
nowned Chicago-Kent College of Law Professor Sheldon Nahmod will address 42 
U.S.C. §1983 and constitutional law developments. As always, many family events, 
including the ever popular Bocce Ball Tournament, have been scheduled on the is-
land. We hope that you and your family can join us for this year’s seminar.

As always, the success of our seminars depends upon the input of our members. 
Please feel free to contact any of the council officers regarding suggestions for next 
year seminars. Mike Watza of the Kitch firm has graciously volunteered to serve as 
chairman for next February’s Winter Seminar. I’m certain that Mike would be happy 
to receive your input regarding seminar topics of interest. 
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Brave New World. . .
Continued from page 1

• The Internal Revenue Service and the SEC announced 
a joint compliance effort, to use “all means possible 
to ensure the municipal bond market operates in ac-
cordance with all the laws that govern it,”

2
 reflecting 

stepped-up municipal bond enforcement efforts by 
both agencies.

All this just in the first calendar quarter of 2010.

While we will be in this period of change for some time 
yet, two themes are emerging from the turmoil of the past 18 
months: First, the future municipal bond market likely will be 
more closely linked to and resemble the taxable credit markets. 
Second, local governments likely will be subject to financial 
regulations – and potential sanctions – to which private cor-
porations historically have been subject and local governments 
largely exempt.

The Municipal Bond Market – Then and Now
The most fundamental market change reflects a change in 

prevailing philosophy about a simple question: How should 
the federal government, through the tax code, assist local gov-
ernment in accessing capital at the lowest cost?

The traditional means of achieving this objective has 
been the now-familiar tax-exemption of municipal bonds, 
more precisely the exclusion of bond interest payments from 
a bondholder’s federal gross income. (A number of states, in-
cluding Michigan, extend the exclusion to the state income 
tax by using federal gross income as a base for state taxable 
income.) Since the bondholder does not pay income tax on the 
bond interest payments, the bondholder is willing to accept a 
lower stated interest rate on the tax-exempt municipal bond 
compared to a taxable investment. If a taxable instrument, for 
example, bears interest at 7%, the after-tax return on that in-
strument will be closer to 4.7%. Put differently, the investor 
gets the same after-tax return on the 7% taxable instrument 
as she or he does on the 4.7% tax-exempt bond. The stated 
interest rates are different, but the after-tax yield is the same. 
The difference is in effect a federal subsidy of local government 
cost of capital.

Some economists have long asserted that this form of fed-
eral subsidy is inefficient. First, they argue, it is indirect. By 
conferring the tax benefit on the bond purchaser/holder, it 
relies upon the market to transmit that benefit to the intended 
recipients – state and local governments – via lower municipal 
bond interest rates. But it has always been true that signifi-

cantly less than all of the subsidy was reflected in municipal 
bond rates; that is, municipal tax-exempt rates were a higher 
than expected when compared to a perfectly equal-yield tax-
able instrument. That difference in effect increased the cost of 
the subsidy to the U.S. Treasury. The credit crisis substantially 
aggravated that inefficiency.

Second, there are many potential bond purchasers who 
receive no benefit from the tax-exempt treatment of municipal 
bonds, including pension funds and foreign investors, because 
they pay little or no federal income tax. Such purchasers as a 
result simply do not buy tax-exempt bonds. By excluding this 
pool of prospective purchasers, it was argued, the municipal 
market was unnecessarily small. A greater pool of purchasers 
should result in higher bid prices and lower capital costs.

The 2008 credit crisis provided an opportunity to change 
the means of providing the federal capital-cost subsidy. The 
Recovery Act (formally, the American Recovery and Reinvest-
ment Act of 2009) thus included provisions which shifted the 
subsidy, allowing the local government bond issuer to elect to 
receive directly a federal payment in exchange for giving up the 
tax-exemption on a bond. 

Bonds which shift the subsidy payment from the pur-
chaser/holder to the issuer are called “direct pay tax credit 
bonds.” The major types authorized in the Recovery Act are 
“Build America Bonds” or “BABs” and “Recovery Zone Eco-
nomic Development Bonds” (“RZEDBs,” sometimes called 
“Super BABs”). These are state or local governmental bonds 
that could be issued as tax-exempt bonds, but which the issuer 
elects to treat as direct pay tax-credit bonds.  Interest on direct 
pay tax-credit bonds is taxable to the bondholder, but inter-
est credit payments are provided to the issuer.

3
 The municipal 

issuer of the BABs receives payments from the U.S. Treasury 
equal to 35% (or, in the case of RZEDBs, 45%) of the interest 
paid by the issuer. Only new capital expenditures of the issuer 
presently are eligible for financing via direct pay BABs.

Although BABs are issued as taxable bonds, a condition of 
receiving the interest subsidy payment from the U.S. Treasury 
is that BABs must satisfy all the rules applicable to tax-exempt 
financing generally, including limits on sale prices, private use, 
arbitrage limitations and rebate requirements.  The change from 
a tax-exempt to a taxable form of bond does not relieve the 
local governmental issuer from meeting the tax law require-
ments, because the federal subsidy remains, albeit in different 
form. Since the federal government continues to pay a subsidy, 
satisfying the federal tax requirements continues to be the ante 
to participate, just as before. In effect, the issuer structures a 
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transaction in the manner of a tax-exempt bond, but elects 
to exchange the tax-exemption for the tax credits paid to the 
issuer.

Because the credit is paid to the issuer, and BABs are tax-
able obligations, the purchasers of these bonds need not be tax-
payers. As intended, this has successfully opened a new market 
for state and local government debt to include tax-exempt en-
tities such as pension plans and foreign entities.

While BABs provide a new structure for issuing bonds, 
the local government issuer must have independent state law 
authority to issue the BABs; this remains unchanged from cur-
rent practice.

Recovery Zone Economic Development Bonds take the 
BABs structure a bit further by increasing the payment subsidy 
to 45% of the interest payments. The tradeoff for the higher 
subsidy payment is a restriction on availability: RZEDBs re-
quire an allocation from the county (each Michigan county 
and each city of over 100,000 has received such an allocation), 
and the project to be financed must be in a “recovery zone.” A 
“recovery zone” is defined as an area having significant poverty, 
unemployment, home foreclosures, or general distress; or an 
area that has already been federally designated as an Empower-
ment Zone or Renewal Community.  In addition to the feder-
ally-designated areas, a county or municipality may designate 
areas within their jurisdiction as recovery zones.

Unless extended, BABs and RZEDBs can be issued only 
through December 31, 2010. Legislation has passed the U.S. 
House which would extend the BABs program through 2013 
with a somewhat lower payment subsidy, and thus the BABs 
program (though not the RZEDB program) appears likely to 
be extended.

The jury remains out on whether the policy change away 
from tax-exempt bonds in favor of tax credit bonds such as 
BABs will be permanent. In the first year of their use, BABs 
have been well received in the marketplace and have achieved 
some of their proponents’ objectives: BABs are the fastest-
growing part of the $2.8 trillion municipal market; the mar-
ket is attracting more purchasers, especially foreign investors; 
and capital costs appear to be lower than under the traditional 
tax-exempt model. On the other hand, some observers worry 
that the subsidy-payment nature of the program creates risk 
that the tax credit payments could be disallowed in the future, 
depriving governmental borrowers of the intended program 
benefit. This concern has only been heightened by the IRS’s 
recent announcement of a BABs “compliance project,”

4
 since 

the initiation of a compliance project tends to suggest that 
whatever noncompliance is found will be subject to some fur-
ther, and presumably punitive, action.

The Changing Regulatory Environment
The second major theme emerging from the 2008 credit 

crisis is the increased level of federal regulatory scrutiny of the 
municipal bond market. This is taking the form of greater tax 
compliance review by the IRS and greater securities regulation 
enforcement by the SEC.

As noted above, in February of this year the IRS began 
an effort to verify compliance with the tax code requirements 
applicable to BABs and RZEDBs. The IRS has begun send-
ing  questionnaires to all governmental  issuers of BABs and 
RZEDBs  to confirm that the various requirements for the 
credits paid to issuers were satisfied at closing and will continue 
to be satisfied over time, as well as to confirm that such issu-
ers are keeping sufficient records to show such compliance. (The 
questionnaire and related cover letter are available from the 
IRS website.) Michigan local governments who have issued 
BABs or RZEDBs can expect to receive a questionnaire if one 
has not already been received.

The IRS interest in tax compliance, however, is not lim-
ited to BABs and RZEDBs. The IRS has announced more 
generally a greater interest in compliance review for municipal 
securities, and has added significant staff in its Tax Exempt 
Bond (TEB) compliance section over the past 24 months. As 
part of its compliance effort, the IRS “program goals include 
a renewed focus toward improving post-issuance compliance 
with the use and payment restrictions found in IRC 141”

5
 

and “TEB intends to continue to expand its specialty training 
programs to allow employees to focus on specialized areas of 
tax-exempt financing.”

6
 Translation: more compliance officers 

are being trained for more field audits.
As for the SEC, the new municipal market enforcement 

attorney, Elaine Greenberg, was quoted this spring by Bloom-
berg as saying “there’s some very egregious conduct that goes 
on,” and that “the deterrent effect of the cases the SEC brings 
in this area has the potential to be high.”

7
 She will direct the 

SEC’s attention to states and cities as part of a focus on the tax-
exempt market announced by SEC Chair Mary Schapiro. In 
Ms. Greenberg’s sights, according to Bloomberg, are possible 
bid-rigging for municipal-investment contracts by banks with 
significant Michigan market participation, public officials who 
hire advisers based on political contributions, and local gov-
ernments that fail to disclose their true financial condition.

8

This latter point – issues surrounding the disclosure of 
financial information about local governments’ financial con-
dition – is of particular note. It signals a potential “corporatiza-
tion” of municipal finance disclosure, that is, the application 
of the corporate disclosure rubric which now applies to pub-
licly reporting companies like GM and Ford to local govern-
ments generally.

9
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Significance for the Public Corporation Lawyer
Periods of change present opportunities and risks. This 

is true presently for our local government clients. On the one 
hand, the enlargement and evolution of the municipal market 
to include a larger taxable component and a greater pool of 
bond purchasers provides opportunities for capital cost savings 
and greater market access. On the other hand, the changing 
substance of regulation, coupled with a changing emphasis by 
the IRS and SEC on more muscular levels of review, is increas-
ing the risk to local governments when they undertake to enter 
the capital markets.

The upshot for public corporation lawyers is likely to be 
a need to play a more proactive role in financial transactions, 
particularly as it relates to disclosure, than has been the case 
in the past. To the extent that the SEC moves to impose a 
corporate-like disclosure regimen on local units, that will im-
ply a more frequent legal evaluation of when and what the 
local unit is saying to the marketplace, rather than disclosure 
considerations being limited largely to bond offerings. Already 
questions have been raised about the potential securities law 
risks posed by inconsistencies between what is available, for 
example, on the city’s website, compared to what is contained 
in annual financial filings with the Department of Treasury 
and others. Will more frequent disclosure be required of local 
governments, similar to corporate 10-Q and 8-K filings? That 
is a policy question now being hotly debated between regula-
tors, principally at the SEC, and local governments, speaking 
through entities such as the National League of Cities and the 
Government Finance Officers Association.

All of this change, of course, is occurring in a fiscal envi-
ronment in which local governments are under more distress 

than at any time since the Great Depression. The outcome 
of all this is far from certain. What is certain is that we have 
entered a “Brave New World” of municipal finance, both in 
Michigan and in the U.S. generally. 

Endnotes
1 The Bond Buyer, January 14, 2010.

2 IRS and SEC Agree to Work More Closely Regarding Municipal 
Bond Enforcement, IR-2010-26, March 2, 2010. 

3 One form of BAB and certain other types of tax credit bonds 
provide the bondholder with a non-refundable federal income 
tax credit, but these bonds have not been well accepted in the 
market and are excluded from this discussion for simplicity.

4 The Bond Buyer, February 22, 2010.

5 IRS FY2008 Tax Exempt Bonds Enforcement Work Plan. (Em-
phasis added)

6 Id.

7 SEC Enforcer Probes ‘Egregious Conduct’ as Muni Scrutiny Widens, 
Bloomberg.com, March 25, 2010.

8 Id.

9 Municipal bond issues historically have been outside the direct 
scope of the SEC’s regulatory power because of what is known as 
the 1975 “Tower Amendment,” so named after its sponsor, Sen. 
John Tower (R-Tex), to the Securities Exchange Act of 1934. 
Regulation presently is indirect, through direct regulation of 
underwriters and municipal bond broker-dealers. The new SEC 
Chair has indicated an interest in repealing the Tower Amend-
ment. The Bond Buyer, May 13, 2009.
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Introduction
On November 4, 2008, Michigan voters approved state 

proposal 08-1, a legislative initiative to create the Michigan 
Medical Marihuana Act (“the MMMA”). This act allows 
the use and cultivation of marihuana for specific illnesses or 
conditions. This law poses unique issues for the municipal-
ity – ranging from local control to ordinance enforcement and 
prosecution. This article provides an overview of the MMMA 
from a municipal lawyer’s perspective. Specifically, this article 
provides a summary of the statutory requirements and protec-
tions set forth in the MMMA. It then turns to two issues the 
municipal attorney is facing or will likely face. First, this ar-
ticle will discuss a municipality’s ability to regulate businesses 
or other entities that desire to grow or cultivate marihuana 
as dispensaries, collectives, or caregivers. Second, this article 
will discuss the interplay between the MMMA “affirmative 
defense” provision, and ordinance prosecutions of marihuana 
related misdemeanors.

An Overview of the MMMA
The MMMA gives qualifying patients and primary care-

givers who have obtained a registry identification card from 
the Michigan Department of Community Health (MDCH) 
the limited right to cultivate and use marihuana for medical 
purposes. A “qualifying patient” is “a person who has been 
diagnosed by a physician as having a ‘debilitating medical con-
dition.’”

1
 A “primary caregiver” is “a person who is at least 21 

years old and who has agreed to assist with a patient’s medical 
use of marihuana”

2
 “Medical use” means “the acquisition, pos-

session, cultivation, manufacture, use….of marihuana to treat 
or alleviate a registered qualifying patient’s debilitating medical 
condition…”

3
 The MMMA defines “debilitating medical con-

dition”, as specific illnesses including, cancer, glaucoma, positive 
status for HIV, and Crohn’s disease.

4
 Alternatively, the MMMA 

defines debilitating medical condition as “a chronic or debilitat-
ing disease or medical condition that causes cachexia or wast-
ing, severe and chronic pain, seizures, and muscle spasms.”

5
 The 

MMMA also allows for the future expansion of this definition 
to include “any other medical condition or its treatment ap-
proved by the department [of community health]”

6

A qualifying patient or primary caregiver can lawfully pos-
sess marihuana if he or she obtains and possesses a registry 

identification card through the MDCH.
7
 A qualifying patient 

must complete and submit an MDCH application together 
with a physician certification form.

8
 This form must be signed 

by the patient’s treating physician, who states that the appli-
cant suffers from a debilitating medical condition and the pa-
tient will likely receive a therapeutic or palliative benefit from 
the medical use of marihuana.

9
 A primary caregiver does not 

have to submit an application. Instead, if a primary caregiver 
is designated in the qualifying patient’s application, and a reg-
istry identification card is issued to the qualifying patient, then 
a registry identification card shall also be issued to the desig-
nated primary caregiver.

10 
The MDCH is required to issue a 

registry identification card to a qualifying patient or caregiver, 
if the form is complete. Further, the MDCH may only reject 
an application if it is incomplete or if the MDCH determines 
that the information in the application is false.

11

Once a qualifying patient possesses a registry identifica-
tion card, he or she can lawfully grow up to 12 marihuana 
plants and possess 2.5 ounces of usable marihuana.

12
 Usable 

marihuana is defined “as the dried leaves and flowers of the 
marihuana plant, and any mixture or preparation thereof, but 
does not include the seeds, stalks, and roots of the plant.”

13
 A 

primary caregiver can also grow up to 12 marihuana plants and 
possess up to 2.5 ounces of usable marihuana for each patient, 
and can have up to five qualifying patients, allowing a total of 
60 plants.

14
 Both the primary caregiver and qualifying patient 

must keep the plants in an enclosed locked facility, which is 
defined as a “closet, room, or other enclosed area equipped 
with locks or other security devices that permit access only by a 
registered primary caregiver or registered qualifying patient.” 

16
 

The Michigan Medical Marihuana Act: 
A Municipal Lawyer’s Perspective

By Christopher J. Forsyth, Assistant City Attorney, City of Troy

“While the MMMA provides protection 
to patients and caregivers engaged in 
the medical use of marihuana, as well as 
protection for assisting persons and treating 
physicians, the MMMA does provide for 
penalties and prohibitions.”
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A qualifying patient or primary caregiver who possesses 
a registry identification card and complies with the above 
amount requirements is provided with very broad protection 
from “arrest, prosecution, or penalty in any manner, or [shall 
not be] denied any right or privilege, including but not limited 
to civil penalty or disciplinary action by a business or occupa-
tional or professional licensing board or bureau for the medical 
use of marihuana in accordance with this act…”

17
 Further-

more, a person who assists a patient by providing parapher-
nalia or assists a patient in using marihuana is given similar 
protection.

18
 Finally, a doctor who provides a written certifica-

tion to the MDCH is also given an equally broad protection 
from “arrest, prosecution or penalty in any manner…includ-
ing…disciplinary action by the Michigan board of medicine, 
the Michigan board of osteopathic medicine and surgery,…”

19

While the MMMA provides protection to patients and 
caregivers engaged in the medical use of marihuana, as well 
as protection for assisting persons and treating physicians, the 
MMMA does provide for penalties and prohibitions. For ex-
ample, the MMMA prohibits any person from performing any 
task under the influence of marihuana, when doing so would 
constitute negligence or professional malpractice. It also pro-
hibits anyone from operating any motor vehicle, aircraft, or 
motorboat while under the influence of marihuana.

20
 Qualify-

ing patients are also prohibited from smoking marihuana in a 
public place, including public transportation, or possessing, 
acquiring, using, or possessing marihuana in a school bus, on 
school grounds, or in a correctional facility.

21
 Finally, a quali-

fying patient or primary caregiver who sells marihuana to a 
person “who is not allowed to use marihuana for medical pur-
poses” faces a felony punishable by two years imprisonment 
and/or $2,000 fine.

22

Local Control and the MMMA: Prohibit or 
Regulate

The MMMA contains the following “A registered primary 
caregiver may receive compensation for costs associated with 
assisting a registered qualifying patient in the medical use of 
marihuana. Any such compensation shall not constitute the 
sale of controlled substances.”

23
 Given this language, a cottage 

industry of for profit caregivers, grow operations, collectives, 
or marihuana dispensaries will likely seek to become entrepre-
neurial businesses in communities all across Michigan. Faced 
with this new type of industry, a municipal attorney should 
be prepared to answer whether the community can prohibit 
such businesses, or regulate the business through licensing or 
zoning ordinances. 

The first approach is to prohibit establishments or busi-
nesses engaged in the commercial growth or cultivation of 
marihuana.

24
 This could be accomplished with existing or-

dinances, or with a simple zoning ordinance or amendment 

requiring all uses or businesses seeking approval or permits 
from the municipality to comply with federal, state, and lo-
cal law.

25
 Under the Federal Controlled Substance Act (“the 

CSA”), it is a crime to manufacture, cultivate or distribute 
marihuana.

26
 It is also a crime to knowingly rent any place 

for the purpose of manufacturing, distributing or using mari-
huana.

27
 Furthermore, the CSA provides that Congress did 

not intend to preempt state drug laws unless “there is a posi-
tive conflict between that provision of this title and…State 
law so that the two cannot consistently stand together.” 

28
Al-

though the United States Justice Department recently stated in 
a memorandum addressed to the United States Attorneys that 
prosecutorial resources should not be used to investigate and 
prosecute seriously ill persons who medically use marihuana, 
the memorandum also states that “prosecution of commercial 
enterprises that unlawfully market and sell marijuana for profit 
continues to be an enforcement priority of the Department.”

29
 

The United States Supreme Court recently upheld the 
validity of the Federal Controlled Substance Act after being 
challenged by a cultivator of medical marihuana in Gonzales v 
Raich.

30
 The Supreme Court held that Congress has the ability 

to regulate marihuana under the Federal Controlled Substance 
Act pursuant to the Constitution’s commerce clause, even if 
the cultivation of marihuana is for legitimate medical use.

31
 

In an earlier opinion, the Supreme Court also held the use of 
marihuana for medical reasons is not a necessity defense to a 
prosecution under the Controlled Substance Act.

32
 

Given that cultivation of marihuana is still a crime un-
der federal law, even if for state sanctioned medicinal reasons, 
and given that allowing marihuana dispensaries or other com-
mercial grow operations could be viewed as a positive conflict 
with the CSA, a municipality could take the position that it 
cannot authorize or permit such businesses to operate in the 
community. Further support for this position can be found in 
Michigan’s Zoning Enabling Act. For example, the sections of 
the Zoning Enabling Act discussing site plan and special use 
review provide for “compliance…with state and federal law” as 
a condition for approval.

33
 

Prohibiting commercial grow operations, collectives or 
dispensaries may not be the appropriate approach for every 
municipality. Certainly, such an approach is novel, and not 
without risk of litigation. An alternative approach would be to 
allow, but regulate or restrict such businesses. One approach 
would be to regulate through a license ordinance. A license or-
dinance is a valid means of regulating businesses as long as the 
ordinance is reasonably related to health, safety, and welfare 
concerns, and has standards to guide the licensing authority.

34
 

Another approach is regulating medical marihuana facilities as 
a special land use.

35
 Special land use approval is a valuable tool 

because it gives a community the ability to control negative 
affects of a particular use through the application of specific 
discretionary standards.

36
 Examples might include: minimum 



Public Corporation Law Quarterly

8

distance requirements from other dispensaries, minimum dis-
tance requirements from schools, daycares, or residentially 
zoned districts, and permitting dispensaries or commercial 
grow operations only in commercial or industrial districts. A 
third means of regulation would be a hybrid approach where-
by a dispensary would have to obtain both a license and special 
use approval.

37

Prosecution and the MMMA: Section 8 
Affirmative Defense

Now that the medical use of marihuana is legal in Michi-
gan, a municipal attorney handling ordinance prosecutions 
will more than likely be faced with a defense motion to dismiss 
an unlawful possession of marihuana case. Specifically, defen-
dants will cite to Section 8 of the MMMA, which is entitled 
“Affirmative Defense and Dismissal for Medical Marihuana.”

38
 

This section requires the Court to dismiss a case if the affirma-
tive defense is successfully raised. To assert this defense, a de-
fendant must prove at an evidentiary hearing three elements: 
first, a physician has stated that, in his or her professional 
opinion, the defendant is “likely to receive therapeutic or pal-
liative benefit from the medical use of marihuana to treat or 
alleviate the patient’s serious or debilitating medical condition 
or symptoms of the patient’s serious or debilitating medical 
condition;” second, defendant and his caregiver, if applicable, 
did not possess more marijuana than “was reasonably neces-
sary to ensure the uninterrupted availability of marihuana for 
the purpose of treating or alleviating the patient’s serious or 
debilitating medical condition or symptoms of the patient’s se-
rious or debilitating medical condition;” and third, defendant 
and his caregiver, if applicable, were engaged in “acquisition, 
possession, cultivation…” for the purpose of using marihuana 
to “treat or alleviate the patient’s serious or debilitating medical 
condition or symptoms of the patient’s serious or debilitating 
condition.”

39

The Criminal Defense Bar most certainly will ask a court 
to take a very broad reading of the Section 8 Affirmative De-
fenses, arguing that Section 8 provides protection for those who 
possess or use marihuana above and beyond the limitations or 
requirements set forth in other sections of the MMMA. Un-
fortunately for prosecutors, there are some anomalies in the 
law that are inconsistent with other provisions of the MMMA. 
For example, Section 8 could be read to provide an affirmative 
defense to all patients, not just “qualifying” patients.

40
 Section 

8 also fails to specify a quantitative limit, and instead allows 
for the possession of marihuana “that was not more than was 
reasonably necessary to ensure the uninterrupted availabil-
ity of marihuana,” which obviously is different than the 2.5 
ounces/12 plants limitation found in an earlier section of the 
MMMA. Section 8 also is inconsistent with the rest of the 
MMMA, since it allows an affirmative defense to be raised not 

only for a debilitating medical condition but also a “serious 
medical condition.”

41

Even though Section 8, at first glance, appears to be incon-
sistent with the rest of the MMMA, this section must be read 
with the other provisions of the MMMA.

42
 The first clause of 

the statute states “Except as provided in section 7…”
43

 Section 
7 in turn provides “The medical use of marihuana is allowed 
under state law to the extent that it is carried out in accordance 
with the provisions of this act.”

44
 Section 8 also employs the 

term “medical use of marihuana”, which as noted earlier in this 
article, requires a patient to be registered with the MDCH.

45
 

Thus, a prosecutor should argue when faced with a motion to 
dismiss brought pursuant to Section 8 that the defendant must 
comply with all the requirements provided in the MMMA in 
order to raise a valid affirmative defense. 

Another issue a prosecutor is likely to face involves post 
arrest self medication or retro-active registration. For exam-
ple, suppose Defendant is arrested on June 1 for possession 
of marihuana. He has a small zip lock bag of marihuana in 
his possession, but not a registry identification card. Defen-
dant then sees a physician on July 1, who diagnoses Defendant 
with glaucoma and states in the form of an affidavit or written 
certification that Defendant will receive a therapeutic benefit 
from the medical use of marihuana. Defendant then files a 
motion to dismiss citing Section 8 and the Doctor’s affidavit. 
A municipal prosecutor should cite to People v Rigo,

46
 a Cali-

fornia case that decided this issue in the context of California’s 
Compassionate Use Act, which is similar to the MMMA. The 
Rigo Court determined that the intent of the Compassionate 
Use Act was to allow the use of marihuana under the supervi-
sion of a physician, but not to sanction or protect “self medi-
cating.”

47
 Rigo is persuasive authority in Michigan because it 

is consistent with the intent expressed in the ballot proposal. 
When Michigan voters cast their vote on this issue, they were 
informed that the proposed law would:

Permit physician approved use of marihuana by regis-
tered patients with debilitating medical conditions 
including cancer, glaucoma, HIV, AIDS, hepatitis C, 
MS and other conditions as may be approved by the 
Department of Community Health.

�

Conclusion
The MMMA allows persons suffering from a serious ill-

ness or medical condition the limited right to use of mari-
huana as a means of alternative treatment through a registry 
identification system. It also shields patients, caregivers, per-
sons assisting patients, and physicians from prosecution, disci-
pline, and other penalties. Michigan municipal attorneys will 
likely face creative arguments based on this law. Vigilance and 
forethought are recommended to insure that the Act is used for 
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the MMMA’s objectives of limited legalization and protection, 
while simultaneously preserving local control of grow opera-
tions or dispensaries, and municipal prosecutions. 

This article has been reprinted with the permission of the author 
and the Oakland County Bar Association, 1760 S. Telegraph Rd., 
Suite 100, Bloomfield Hills, MI 48302-0181, (248)334-3400/
Fax (248)334-7757, www.ocba.org. Original printing: Laches, 
January 2010.
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As the title suggests, I will take this opportunity to plug 
a great institution and to thank both it and a State Commis-
sion for their recognition of the importance of incorporating 
local issues into policy considerations concerning energy and 
communications. 

The Institute of Public Utilities (IPU) at Michigan State 
University (http://ipu.msu.edu) was established in 1965 and 
operates within the College of Social Science at Michigan State 
University. The Institute draws from multiple academic disci-
plines including economics, political science, law, accounting, 
finance, and engineering, as well as from political and social 
arenas. It is run by Dr. Janice Beecher (beecher@msu.edu).

I became aware of the IPU a number of years ago when 
I realized in the course of handling various telecommunica-
tions and energy related matters in Lansing on behalf of lo-
cal government as well as private business clients, that by the 
time issues arrived before the Michigan Legislature, much of 
the policy ground work was already established. As I probed 
further, it quickly became evident that the IPU (along with 
the MSU Quello Center) serves as the incubator and perhaps 
catalyst for a great deal of what ends up as legislation on util-
ity issues. I soon became a regular attendee at their events and 
conferences so that I could see future changes as they devel-
oped from their infancy. Over the next several years I began 
considering and discussing with Dr. Beecher the possibility of 
greater involvement with the IPU in order to allow for greater 
input into policy considerations on behalf of my clients. Those 
discussions, I am very pleased and thankful to say, led to my 
inclusion as a panelist at the IPU Winter Conference the last 
two years. In my first appearance, I found myself wrangling a 
bit with my friendly opposition from the communications in-
dustry, which I like to think was beneficial.  This year I found 
myself in a role I am somewhat unfamiliar with, but which I 
hope becomes the tradition, rather than the exception. I found 
myself tasked with publicly thanking the Michigan Public Ser-
vice Commission (MPSC) and staff for some recent develop-
ments which I and my municipal clients in particular, hope 
signal an era of new understanding and cooperation between 
the industry and local government.  In particular, I speak of 
the importance of input and a reasonable level of control on 
matters of state wide energy and communications policy by 
“local communities” (that means all of us wherever we live).

In the month of January, 2010, the MPSC opened  new 
files, 2 of which address what appear to be certain rogue cable 
providers operating in rural areas without requisite franchise 
agreements (U-16181 and U-16182), and also opened 1 file 
compelling the energy industry to establish new rates for mu-
nicipalities which have installed LED lighting in their traffic 
control devices and elsewhere (U-16186 ). These developments 
alone spurred a fair amount of discussion in municipal circles 
as we had not seen this kind of favorable sua-sponte treatment 
of municipal issues from the MPSC in, well, what seems like 
forever. Then on January 25, 2010, the MPSC issued its “Re-
port on the Impact of Setback Requirements and Noise Limi-
tations in Wind Zones in Michigan”. (http://www.michigan.
gov/documents/mpsc/werzb_rpt_01-2010_309001_7.pdf )  
Contained in that report at page 2 are these words which I 
condense and abbreviate:

…decisions regarding appropriate setback distances 
and noise levels should remain under the province 
of local planning and zoning authorities … these 
matters should be decided at the local level where 
feasible so that the needs of  local citizens can be 
appropriately considered.  No evidence presented 
to the commission suggests that a one-size-fits-all 
approach would work for the state.”

These words ring well in the ears of local residents and 
local leadership and it is these words and the policy consider-
ation included that led me to offer a thank you to the Com-
missioners and staff of the MPSC on behalf of the Michigan 
Municipal League, the Michigan Townships Association and 
PROTEC. These words should also be favored by industry 
leadership as they embody the only policy that makes sense 
to any resident of this state who wishes to enjoy some reason-
able input and control over the character of the community 
in which each of us chooses to live, raise our families and for 
most, locate our largest singe financial investment. Policy must 
serve and improve the lot of those whom industry is intended 
to serve which in the end, is each of us. 

So a thank you to the IPU for allowing my participation in 
this year’s conference and another to the MPSC for its inclu-
siveness of local community issues and needs. May next year 
see greater cooperation and understanding still.  

Administrative Law Section Chair Gives Kudos 
to MSU’s IPU and MPSC 
By Michael J. Watza, Esq., Kitch Drutchas Wagner Valitutti & Sherbrook

http://ipu.msu.edu/about/pdfs/IPU1965.pdf
http://www.msu.edu
http://www.msu.edu
mailto:beecher@msu.edu
http://www.michigan.gov/documents/mpsc/werzb_rpt_01-2010_309001_7.pdf
http://www.michigan.gov/documents/mpsc/werzb_rpt_01-2010_309001_7.pdf
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Pre-conference: Harbor Springs
June 24 – Cruise of Little Traverse Bay.  This is a nostalgic look at Harbor Springs and Harbor Point from the Bay, with 
commentary by Captain Jim Sutherland. Departs dock at 6:15 PM and informal dinner at the Pier Restaurant in Harbor 
Springs, immediately following. Cruise and /or dinner are optional.

Conference: Mackinac Island, Grand Hotel
June 25 & 26; —12

th
 Annual MAMA / PCLS Summer Educational Conference, Mackinac Island  (PCLS Program Chair 

Eric Williams)

Fri PM (6/25)
•	 Medical Marijuana – Local Regulatory Options.  Catherine Mish, Grand Rapids City Attorney 

•	 PILOT - Payments in Lieu of Taxes for Qualified Residential Housing.  Eldonna Ruddick, Loomis Law Firm, 
Will Moseng, MSHDA and AttorneyTom Fancher, Saginaw City Attorney 

•	 Smoking Ban - Clark Andrews, O’Reilly Rancilio, PC 

•	 The Constructive Quorum - Doctrine Under the Open Meetings Act - Are There Any Brightlines?  Don 
Schmidt, Miller Canfield

•	 PCLS Annual Meeting

Sat AM (6/26)
•	 Bankruptcy - Chapters 7, 11 and 13. How does the local government secure / recover the maximum for 

its taxpayers. How does the local government respond to those who have filed Ch 7, 11 or 13? Heavy on 
the nuts and bolts. Jason Banks, Kerr, Russell and Weber, PLC / MSU Law

•	 §1983 and Local Government – Where are we now and where are we going with the new Court? 
Professors Sheldon Nahmod, Professor Chicago-Kent College of Law and international legal scholar and 
author.

•	 Trends In Local Government Insurance.  Poling, McGaw & Poling P.C., 

•	 Cracker Barrel.  Stephen Postema, MAMA President and Ann Arbor City Attorney

•	 MAMA Annual Meeting.

•	 Afternoon recreational activity Bocce Ball Tournament

•	 Reception

•	 Dinner, awards, and after dinner speaker, Tim Skubik.  Mr. Skubick has covered Michigan government 
and politics for 40 years, longer than any other journalist in the state.  He anchors the weekly public TV 
series, “Off the Record” and covers the capitol for WWJ news-radio 950 and WJBK-TV-2 in Detroit.  
He also writes a daily blog and weekly political column for twenty-two statewide newspapers and has won 
four Emmys in addition to being a member of the Michigan Journalism and Broadcast Halls of Fame.  
He holds BA and MA degrees from Michigan State and has written two books on Michigan politics.

Registration and more information is found at http://www.mama-online.org.

Announcement!

MAMA / PCLS Summer Educational Conference
June 25 and 26, 2010

http://www.kentlaw.edu/faculty/snahmod/
http://www.mama-online.org


Public Corporation Law Quarterly

12

Opinions of Attorney General Mike Cox

By George M. Elworth, Assistant Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of the Finance Division and a member of the Publications Committee 
furnished the text of the headnotes of these opinions. The full text of these opinions may be accessed at www.mi.gov/ag. 

Charter Townships

Circumstances under which a charter township official’s 
salary may be reduced 

In accordance with the mandates set forth in section 6a of 
the Charter Township Act, MCL 42.6a, an elected official of a 
charter township may not consent to a reduction in his or her 
salary during the official’s term of office unless the consent is in 
writing and there is a corresponding reduction in the officer’s 
responsibilities and requirements. If an elected township offi-
cial’s salary has been improperly reduced, the township should 
pay the unpaid portion minus the applicable payroll deduc-
tions. The official may then voluntarily return to the township 
all or a portion of any compensation received. 

Opinion No. 7238
December 1, 2009

Executive Reorganziation Orders

Whether the Governor may compel or authorize the direc-
tor of a state agency to institute an admission fee for the 
Michigan Historical Museum and exhibits pursuant to her 

reorganization authority under Const 1963, art 5, § 2

The Governor may neither compel nor authorize the head 
of a principal department of state government or other state 
agency to institute an admission fee for a museum facility and 
its exhibits pursuant to gubernatorial reorganization authority 
under Const 1963, art 5, § 2 where the power to institute such 
a fee has not previously been conferred upon the transferred 
or receiving department or agency by the Legislature. Thus, 
as amended by Executive Order 2009-43, Executive Order 
2009-36 does not empower the Director of the Department of 
Natural Resources to institute an admission fee at the Michi-
gan Historical Museum and its exhibits. 

Opinion No. 7239
December 2, 2009

Home Rule City Act

The meaning of the term “in default” in the Home Rule 
City Act that renders a person ineligible for city contracts 

or appointments

The phrase “in default to the city” as used in section 5(f ) 
of the Home Rule City Act, 1909 PA 279, MCL 117.5(f ), 
which disqualifies one from receiving a city contract or ap-
pointment, means that, at the point in time the contract or 
appointment is to be made or given, the person has failed to 
meet a financial, contractual, or other obligation to the city 
after adequate notice of the obligation and an opportunity to 
cure it were provided to the person and the obligation is not 
the subject of a pending judicial or administrative proceeding.

Opinion No. 7241
February 10, 2010

Michigan Campaign Finance Act

Whether campaign funds may be used to pay an elected 
officeholder’s legal fees incurred to defend against 

criminal charges 

Under sections 9(1) and 21a of the Michigan Campaign 
Finance Act, MCL 169.209(1) and 169.221a, the candidate 
committee of an elected official is permitted to make an ex-
penditure for an incidental expense to pay for legal fees in-
curred by the officeholder to defend against criminal charges, 
but only if the expense is an ordinary and necessary business 
expense of the elected official as described under section 162 
of the Internal Revenue Code, 26 USC 162, and is paid or 
incurred in carrying out the business of an elective office. To 
qualify as such an ordinary and necessary business expense, 
the source of the charge or the character of the conduct from 
which the charge stems must arise in the course of carrying 
out the business of being a public official. Expenses incurred 
to defend against charges that originate from personal activity 
unrelated to performing the functions of the public official’s 
office will not so qualify.

Opinion No. 7240
December 15, 2009

www.mi.gov/ag
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State Law Update

By Ronald D. Richards, Jr. and Lindsey Bosch, Foster, Swift, Collins & Smith, PC

Anti-funneling Ordinance Bars Riparians from Giving Non-
riparians “Riparian Rights” Giving Others Use of Lakefront 

Lots 

The Michigan Court of Appeals recently held that a town-
ship’s anti-funneling ordinance prevented non-riparian owners 
from using lakefront lots for lake access, and that riparians’ at-
tempts to give non-riparians use of lakefront lots is not a valid 
accessory use of lakefront property. Adkins v Rutland Charter 
Twp Zoning Bd of Appeals, __ Mich App __; __ NW2d __ 
(2010). In Adkins, the zoning ordinance requires 100 feet of 
lake frontage for each single-family home or dwelling unit us-
ing or accessing a lake frontage. No lot abutting a lake could be 
used to allow access to a lake for more than one single-family 
home or dwelling unit unless by special use permit or planned 
unit development. 

The plaintiffs, lakefront property owners, asked the town-
ship to confirm that the zoning ordinance prohibited their 
lakefront neighbors from giving non-riparian landowners per-
mission to dock and moor boats on the plaintiffs’ neighbors’ 
lakefront lots. The township disagreed with the plaintiffs. 
The township determined that riparian owners could allow 
non-riparians to use a riparian lot for lake access, construing 
the ordinance to only apply to developers and not residential 
property owners. The trial court affirmed that interpretation. 

The Court of Appeals reversed. The Court explained that 
the ordinance unambiguously prohibits a riparian lot from be-
ing used to permit non-riparians’ access to the lake. This plain-
ly allowed only a lakefront lot owner to access the lake. Be-
cause the ordinance had no specific limit for developers only, 
the Court refused to read that limitation into the ordinance. 

Next, the Court rejected the trial court’s holding that the 
ordinance provision could be circumvented by classifying the 
riparian owners’ grant of permission to use the lot for lake 
access as an accessory use of the riparian owners’ lot. The ordi-
nance clearly stated that the limit on lakefront use controlled 
over any other conflicting section. 

Disputed Road is a “Public Roadway” Under the Highway 
by User Statute 

In Camp v Mecosta Co Road Comm’n, __ Mich App __; __ 
NW2d __ (2010), the Michigan Court of Appeals held that 

a disputed roadway was a public roadway under the highway 
by user statute, MCL 221.20. A “highway by user” describes 
how the public may acquire title to a highway by a sort of 
prescription where no formal dedication was made. A gov-
ernmental entity claiming a highway by user must show (1) 
a defined line, (2) that the road was used and worked on by 
public authorities, (3) public travel and use for 10 consecutive 
years without interruption, and (4) an open, notorious, and 
exclusive public use.

The first element was not at issue. The Road Commission 
met the second element since it worked on the road and main-
tained the road in a “reasonably passable condition.” Specifi-
cally, the Road Commission during the statutory 10-year pe-
riod reshaped the road, drained water from water holes in the 
road, smoothed the road, filled holes in the road, widened the 
road in one location, and conducted extensive grading work. 
Given that, and that four-wheel-drive vehicles and snowmo-
biles were able to travel on the road, the Road Commission 
met the third element. 

The Court determined that the Road Commission met 
the fourth element too because there was open, notorious, and 
exclusive public travel and use for 10 consecutive years. Con-
tinuous use was not required; rather, the Road Commission 
need only show that the road was traveled as much as the cir-
cumstances required – including using the road to access areas 
for hunting and recreation. Since the Road Commission pre-
sented evidence that several fishermen used the road regularly 
during the requisite period, the Court affirmed the finding 
that the Road Commission satisfied this fourth requirement. 

 
Greenhouses and Pole Barns are not “Accessory Build-

ings” Under City Zoning Ordinance 

The Michigan Court of Appeals concluded that the plain-
tiffs did not violate the city’s zoning ordinance when they built 
two greenhouses, a pole barn, and cold frames on property 
zoned single-family residential. Papadelis v City of Troy, __ 
Mich App __; __ NW2d __ (2010). The decision in Papadelis 
stems from a long, protracted fight between the plaintiffs and 
the defendant city of Troy. The relevant history underlying this 
most recent ruling in the dispute is summarized below.

The plaintiffs owned two adjacent parcels of land, both 
zoned single-family residential. They resided on their north 



Public Corporation Law Quarterly

14

parcel, and operated a nursery and garden center on the south 
parcel. The nursery operation on the south parcel was a valid 
non-conforming use. But when the plaintiffs later attempted 
to use the north parcel to accommodate their nursery business, 
the city sought to enjoin that as an illegal commercial use in a 
residential zone. The trial court ruled that the plaintiffs could 
only use the parcel consistent with residential zoning. 

However, the plaintiffs then purchased five more acres of 
property that, combined with the north and south parcels, 
met the requirements for agricultural use for the property. The 
plaintiffs then began using the north property for its nursery 
operation. The city again sought to stop that use. The trial 
court ruled for the plaintiffs. 

The plaintiffs then built two green houses, a pole barn, 
and cold frames on the north parcel – the buildings at issue in 
the current case. The city again cited the plaintiffs and sought 
to stop the plaintiffs’ expanded nursery activities. The plain-
tiffs in turn sued the city for declaratory relief – mainly that 
their use was protected by the Right to Farm Act and State 
Construction Code Act and exempt from the zoning ordi-
nance, and to prevent interference with their agricultural use 
of the property. The trial court ruled that the greenhouses, 
cold frames, and pole barn did not violate any applicable ordi-
nance. The Court of Appeals held that the plaintiffs’ use of the 
north parcel was protected under the RTFA, the greenhouses 
on the north parcel were exempt from the building code re-
quirements under the State Construction Code Act, and the 
city’s building size and permit requirements could not be en-
forced as to the north parcel. The Michigan Supreme Court 
reversed in part to the extent the Court of Appeals held that 
the RTFA and State Construction Code exempt the plaintiffs 
from the city’s ordinances governing permitting, size, height, 
bulk, construction, and location of structures used in the 
plaintiffs’ greenhouse operations. 

On remand, the city asked the trial court to order the 
greenhouses, barn, and cold frame structures removed since 
they were built without a permit and in violation of the city’s 
ordinances. The plaintiffs claimed they used the property for 
both residential and commercial uses – and neither use was 
subordinate to the other. So the plaintiffs argued that the 
structures were not “accessory” structures because they were 
not “supplemental” to a main use, and so the city’s reliance on 
regulations applicable to accessory structures did not apply. 
The trial court ruled for the plaintiffs.

The Court of Appeals affirmed. The Court first agreed 
with the trial court that the zoning ordinance’s provisions on 
which the city relied were not applicable to plaintiffs’ green-
houses, cold frames, and pole barn. The Court pointed out 
that “agriculture” was a permitted principal use of the plain-
tiffs’ property, and that the plaintiffs’ property is used for “ag-
ricultural” uses. The Court disagreed that the plaintiffs’ main 
use of the north parcel was residential, since the city’s only 

witness (1) did not even know if the plaintiffs’ residence on 
the north parcel was the main use of the property; and (2) 
conceded that the greenhouses exceeded the size of the resi-
dential single-family house on the property by almost ten-fold. 
As a result, the main use of the property was agricultural – not 
residential. 

The Court then determined that the two greenhouses, 
pole barn, and cold frames are not accessory buildings under 
the zoning ordinance. Since the zoning ordinance specifically 
defined accessory buildings as a “barn,” “garage,” and “stor-
age buildings/shed,” the structures at issue were outside of the 
definition. They could not be accessory buildings under the 
zoning ordinance. 

Nor were the greenhouses, pole barn, and cold frames sub-
ject to the zoning ordinance’s requirements concerning “acces-
sory supplemental buildings.” Since the definition of “acces-
sory supplemental buildings” contemplates a residential use 
as the main property use, and since the main use of the plain-
tiffs’ property was not residential, the “accessory supplemental 
buildings” regulations did not apply. 

The Court also rejected the city’s claim that the trial court 
“failed to accord great weight” to how the ordinance had been 
applied in the past. The Court explained that the city’s inter-
pretation was simply not supported in the zoning ordinance’s 
language. As a result, no deference is in order. 

Solid Waste Inspection Fee is a Valid Regulatory Fee —
Not a Tax 

In a recent published opinion, the Michigan Court of Ap-
peals held that a Solid Waste Inspection Fee charged by the city 
of Detroit was a valid regulatory fee, not a disguised tax. Wolf 
v City of Detroit, __ Mich App __; __ NW2d __ (2010). This 
suit, which originated in the Court of Appeals under MCL 
600.308a, occurred after the defendant city discontinued its 
3-mill tax because it could not continue to provide free resi-
dential trash services paid for solely by taxes and by an even 
greater amount of general fund monies, and still fully fund 
other essential services. The city replaced the revenues from 
the 3-mill tax with a $300 annual fee for the Department of 
Public Works’ residential trash collection service for each resi-
dence, as well as a solid waste inspection fee, the fee at issue 
in this dispute.

The city claimed that the solid waste inspection fee’s pur-
pose was to ensure proper solid waste removal services exist. 
The city charged the inspection fee only to owners of commer-
cial and industrial property that contracted with private collec-
tors for collection and disposal services. Owners of commercial 
and industrial property under contract with the city Depart-
ment of Public Works for collection and disposal service did 
not have to pay the inspection fee. The city council approved 
the fee schedules that had varied rates depending on the size 
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and type of businesses. The plaintiff sued to declare that the 
inspection fee was a disguised tax and violated the Headlee 
Amendment (which prohibits a city-imposed tax without a 
vote).  

The Court of Appeals held that the charge was a valid 
regulatory fee – not a tax. Applying controlling standards for 
“fee versus tax” issues, the Court found the fee to be a proper 
regulatory fee and not a tax. Its reasoning was as follows: (1) 
the fee served a regulatory purpose; (2) the inspections ensured 
commercial and industrial properties within the city were 
under contracts for trash disposal service and reduced illegal 
dumping; (3) the city reduced the fees charged as it refined its 
inspection process, showing that the city did not impose the 
fee solely to enhance the revenue; and (4) a property owner 
could avoid the fee by contracting with the city’s Department 
of Public Works to collect and dispose of solid waste, showing 
the fee was voluntary.

E-mails from Public Employees on Public Entity’s E-mail 
System are Not Available Under the FOIA 

On January 26, 2010, the Michigan Court of Appeals 
concluded that personal e-mails did not become public re-
cords solely because they were captured in the public body’s 
e-mail system. Howell Education Ass’n v Howell Bd of Educ, 
__ Mich App __; __ NW2d __ (2010). In Howell Educ, an 
individual sent FOIA requests to the defendant Howell Public 
Schools for e-mails sent to and from certain teachers. These 
teachers were also members and officials for the plaintiff 
Howell Education Association (“Association”). The Associa-
tion objected to the release of the e-mails as involving internal 
union communications. The plaintiff then filed a “friendly 
lawsuit” against Howell Public Schools and the Howell Board 
of Education, claiming the e-mails were not “public records” 

because the e-mails were private. The trial court ruled that any 
e-mails sent through the school’s e-mail systems were retained 
and stored by the school district and, therefore, public records 
under FOIA. 

The Court of Appeals reversed. The Court first noted that 
current technological advances were not contemplated at the 
time of FOIA’s adoption. In evaluating what the intent of the 
Legislature would have been if this technology would have 
been foreseen, the Court analyzed the definition of “public 
record” contained in the FOIA. Absent specific legislative di-
rective to do so, the Court would not “judicially convert” every 
e-mail ever sent or received by a public employee into a public 
record subject to disclosure under FOIA. Mere possession of a 
record, such as retaining all e-mails on the school’s backup sys-
tem, was not sufficient; the document must also have been in 
the performance of an official function. Here, the e-mails did 
not involve teachers acting in their official capacity as public 
employees, but in their personal capacity as Association mem-
bers and leaders. Since the e-mails involved union business and 
not school district business, they were not “public records.” 

The Court was also careful to note that the ruling should 
not be used to conclude that personal e-mails cannot become 
public records. For example, if a teacher was disciplined for 
violations of the acceptable-use policy and the personal e-mails 
were used to support that discipline, the e-mails may become 
“public records” subject to FOIA. 
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Federal Law Update

By Crystal L. Morgan, Law Weathers and Marcia Howe, Johnson Rosati, LaBarge, Aseltyne & Field, PC

U.S. Supreme Court, Sixth Circuit Court of 
Appeals and Eastern District of Michigan

Eighth Amendment, Cruel and Unusual Punishment, De 
Minimis Injury

Wilkins v Gaddy, 2010 WL 596513 (US)

The district court dismissed plaintiff ’s Eight Amendment 
lawsuit against a correctional facility officer on the grounds it 
believed Plaintiff suffered only minor injuries arising out of 
the incident between himself and the corrections officer. Al-
though the Court of Appeals affirmed the decision in favor of 
the corrections officer, the Supreme Court reversed, finding the 
lower courts erroneously focused on Plaintiff ’s purported inju-
ries was improper. The focus should be on the amount of force 
used during their interaction. The extent of Plaintiff ’s injury 
constituted only one factor that may suggest an officer utilized 
improper force during an interaction with a prisoner. Further-
more, the Court found a prisoner who is gratuitously beaten by 
correction officers does not lose the ability to pursue an Eighth 
Amendment claim because he had “good fortune of not get-
ting injured.” The core judicial injury in an Eighth Amendment 
analysis is whether the alleged force was “nontrivial” and was 
applied maliciously and sadistically to cause harm.”

Sixth Circuit 

Municipal Law

Red-Light Computerized Citations

Williams v Redflex Traffic Systems, Inc.                                
582 F3d 617, (6

th
 Cir, 2009)

The City of Knoxville, Tennessee, contracts with Redflex 
Traffic Systems, Inc. to administer and implement the City’s 
Red-Light Fine Ordinance. Redflex is responsible for the cam-
eras that take photographs of vehicles running red lights. If the 
vehicle license plate is visible in the incriminating photograph, 
it is forwarded to the Knoxville Police Department where an 
officer reviews it and, if the violation is substantiated, sends a 
citation to the vehicle’s registered owner.

Plaintiff, Judy Williams, received Red-Light Citation via 
mail. The citation provided Williams with three options: (1) 
pay the $50.00 fine; (2) complete an affidavit of non-respon-

sibility stating that she was not the driver and providing the 
name of the actual driver; (3) schedule a hearing at Knoxville 
City Court. The citation went on to state that if she scheduled 
a hearing, she would be assessed a $67.50 court processing 
fee which was more than the $50.00 fine. Williams took no 
action and filed this federal lawsuit against the City of Knox-
ville, its Mayor, City Council and Redflex alleging that the 
procedures used by the City to hear challenges to a red light 
citation violated federal and Tennessee law. The District Court 
dismissed Williams’ action for lack of standing and stated that 
while the City’s red light violation program was “Orwellian” 
and may violate the U.S. or Tennessee Constitution, Plaintiff 
Williams lacked standing because she had not suffered a suf-
ficiently concrete injury.

On appeal, the Sixth Circuit Court of Appeals affirmed 
on other grounds finding that, while Williams had standing 
in light of the processing fee, her claim was unripe. Con-
trary to the district court’s dismissal, the Court of Appeals 
concluded that Williams had suffered a sufficiently concrete 
injury to invoke Article III jurisdiction and had standing to 
bring her federal claim because the citation contained lan-
guage indicating she would be charged a processing fee which 
was more than the citation fine. Moreover, the Sixth Cir-
cuit went on to find that her claims were unripe because she 
admitted the hearing, which the City of Knoxville agreed 
to provide, had not yet been conducted. In conclusion, al-
though the improper processing fee language contained in 
the citation gave Williams standing to assert her claim, her 
claim was nevertheless unripe because she had not pursued 
to completion the hearing which Knoxville made available 
to her. 

Prohibiting Access to Municipal Facilities

Kennedy v City of Cincinnati, ___ F3d ___ (6
th
 Cir, 2010), 

Docket No. 09-3089

A plaintiff brought a 42 USC 1983 claim against the City, 
a police officer and a swimming pool supervisor for denying 
him access to the pool just because he was starting at children 
at the pool. Although his $10.00 city pool pass did not create 
property interest to support his procedural due process claim, 
defendants may have improperly interfered with his due pro-
cess rights by banning him from accessing the property, which 
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was found to be a public place under the control of the city 
recreational department. 

Employment - Wage Calculation Issues

Harris v Metropolitan Gov’t of Nashville, ___ F3d ___ (6
th
 

Cir, 2010)

The Plaintiff, a teacher and head coach of the high school’s 
boys varsity basketball team, claimed that he suffered a reduc-
tion to his head-coaching wage supplement, made up of 12% 
of his gross salary, in violation of the FMLA. The team’s as-
sistant coach, who took over Plaintiff ’s duties in his absence, 
received a 6% wage supplement during the time he acted as 
head coach. Plaintiff was reinstated as the head basketball 
coach when he returned from leave, but Defendant did not 
pay Plaintiff the coaching wage supplement during this pe-
riod. Also, after Plaintiff came back to work, he filed an EEOC 
charge regarding his claimed reduction in pay. Then, later that 
same year, he was told that he would not be reassigned the 
duties of the head basketball coach for the following season. 

Since Defendant’s policies demonstrated that Plaintiff was 
not entitled to the coaching supplement for the period he did 
not coach, the Sixth Circuit held that the decision to not pay 
the supplement while Plaintiff was on leave amounted to a le-
gitimate basis, that was unrelated to the exercise of any FMLA 
rights. Further, it was undisputed that Plaintiff suffered no 
prejudice where he received more than half of the full 12% 
coaching supplement during the season.

Plaintiff also cross-appealed the district court’s ruling that 
granted Defendant Summary Judgment on his claims of age 
discrimination and retaliation. The Court of Appeals affirmed, 
finding that Defendant proffered legitimate, nondiscrimina-
tory, and non-retaliatory reasons to not reappoint Plaintiff 
as head basketball coach. Those reasons included: 1) reports 
by several parents and students that Plaintiff discussed other 
students’ team behavior and family/home life with them; 2) 
Plaintiff instructed the interim head coach to cut the team’s 
third leading scorer due to a dispute with that player’s parents; 
and 3) declining performance in game-management strategies.

Prosecutorial Immunity, Absolute Immunity                            
and Qualified Immunity

Koubriti v Convertino, 593 F3d 459 (6
th
 Cir, 2010)

The Plaintiffs filed a lawsuit against the federal prosecutor, 
who handled their criminal terrorism trial. Plaintiffs argued 
the prosecutor violated their Fifth Amendment rights when 
he failed to disclose exculpatory, material evidence regarding 
Plaintiffs. Federal agents were instructed by the prosecutor to 
forgo memorializing their interviews with certain key, exculpa-
tory witnesses. The eventual disclosure of the material resulted 
in the trial court granting a new trial and the US Attorney 

eventually dismissing the terrorism charges against Plaintiffs. 
In its ruling for the prosecutor, the 6

th
 Circuit found absolute 

immunity barred Plaintiffs’ failure to disclose claims against 
the prosecutor. The Court further found the doctrine of quali-
fied immunity barred any Plaintiffs’ arguments pertaining to 
the means by which the prosecutor collected evidence during 
the pre-trial investigation. 

Fourth Amendment, Warrantless Entry, Exigent Circum-
stances, Excessive Force, State Criminal Conviction

Schrieber v Moe et al, 2010 WL 724021 (6
th 

Cir, 2010)

Plaintiff filed a 42 USC 1983 (1983) lawsuit against an 
Officer who responded to 911 dispatch call at Plaintiff ’s home. 
In particular, the Officer responded to distress call claiming 
Plaintiff was physically assaulting his daughter. Although the 
Plaintiff ’s daughter did not show any obvious signs of physical 
injury when the Officer arrived at the house, Plaintiff, who 
was loudly yelling at his daughter, acted extremely belligerent 
when the Officer arrived. Plaintiff ’s daughter was also visibly 
distraught. Throughout the incident, Plaintiff directed ob-
scenities and threats of physical harm at the Officer, which 
resulted in his eventual arrest. Plaintiff claimed the warrantless 
entry into the home was unlawful, and the force use to effectu-
ate the arrest was excessive. 

The 6
th
 Circuit found the Officer’s warrantless entry into 

the home did not violate the Fourth Amendment because the 
Plaintiff ’s belligerent behavior directed the Officer, as well as 
his daughter’s distraught condition at the scene created exigent 
circumstances for the entry. The Officer’s observations at the 
scene were consistent with the 911 call indicating Plaintiff was 
assaulting his daughter. Conversely, a genuine issue of material 
fact existed as to whether the Officer used excessive force claim 
based upon the conflicting accounts of the amount and type 
of force used to effectuate Plaintiff ’s arrest. The Court rejected 
the Officer’s defense the Plaintiff ’s no-contest plea in the state 
criminal offense of resisting arrest under MCL 750.81d(1) 
and MCL 750.92 barred the excessive force claim. The Plain-
tiff ’s state court conviction for resisting arrest did not preclude 
Plaintiff ’s 1983 excessive force claim. 

Eastern District Court Decisions

Violation of First Amendment Rights to Religious 
Freedom and Fourth Amendment Violations based                      

upon the Officers’ entry into the Church to 
investigate noise complaints.

Faith Baptist Church v Waterford Township, et al.                   
Case No. 08-11028

Judge’ OMeara granted the Defendants’ Motion for Sum-
mary Judgment. The Church and its Pastor accused the Town-
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ship Defendants of violating their First and Fourth Amend-
ment rights in this 42 US 1983 action. Plaintiffs alleged the 
Defendants’ enforcement of the Disturbing the Peace Ordi-
nance was premised upon an intent to discriminate against 
their religious message, practices and activities. After receiving 
several complaints from the Church’s neighbors about the vol-
ume of the music, Officers were dispatched to the Church to 
request the volume be reduced, and left shortly thereafter. Af-
ter the noise complaints continued, Officers were dispatched 
again and entered the Church during band practices to request 
the volume be reduced and obtain the names and addresses 
of the band members. The Officers, who entered the Church 
lobby on two occasions and entered the Auditorium on one 
occasion during band practices to speak with and indentify the 
band member, did not enter the Auditorium during services.

Plaintiffs claimed this investigation was intended to in-
timidate the band members and chill their right to a free ex-
pression of the religious speech and activities. Judge O’Meara 
dismissed the First Amendment claim for lack of standing be-
cause the Plaintiffs failed to show any concrete or particularized 
injury to the First Amendment right to practice their religion. 
No tickets were issued. Services continued uninterrupted. Band 
members were not told to stop playing the music. Thus, the 
evidence lacked any evidence of any significant harm to anyone’s 
free exercise of religion in the past, present or in the future. 

 Likewise, Plaintiffs’ Fourth Amendment rights for il-
legal entry into the Church were not violated. The Officers’ 
entry into the lobby of the Church and the Auditorium dur-
ing band practice did not violate Plaintiff ’s 4th Amendment 
Rights. Although Plaintiff ’s admitted they had no reasonable 
expectation of privacy during the services in the Auditorium, 
they challenged the Officers’ entry at times other than during 
the services, including band practices. Recognizing the Offi-
cers had a right to investigate the neighbors’ complaints, the 
Officer’s questioning of the band members during practices 
was lawful. The Church failed to demonstrate any “objective 
manifestation of any claimed “privacy expectation” during 
band rehearsals where its doors were unlocked and remained 
unmonitored to the general public. 

Western District of Michigan

Environmental Law, Negligence

Lozar v. Birds Eye Foods, Inc., Western District of Michigan, 
___ F Supp 2d ___, December 22, 2009 (2009 WL 

5196154)

Bird’s Eye Foods, Inc. (“BEF”) owns and operates a fruit 
processing plant in Fennville, Michigan. The plaintiffs, who 
resided or owned property near the plant, brought an action 
against BEF alleging that since the facility opened, its spray 

irrigation caused elevated levels of contaminants in the soil 
and groundwater on and around the facility premises. The 
plaintiffs also alleged that there were other potential sources 
of contaminants emanating from the facility and at least one 
unpermitted and undocumented landfill on the BEF property. 

The plaintiffs claimed that because of the spray irriga-
tion and other causes of contaminant emission and migration, 
their residential wells did not meet accepted residential water-
quality criteria; that the water developed odors, coloration, and 
fixture staining that would not have occurred otherwise; that the 
plaintiffs and their pets suffered from medical conditions and 
symptoms that were related to the groundwater contamination; 
and that the groundwater contamination and resultant health 
risks and expense rendered their houses unmarketable. BEF de-
nied responsibility for any groundwater contamination.

The plaintiffs brought a diversity environmental protec-
tion action against BEF asserting, in part, a state common-
law claim for negligence including negligence per se based on 
BEF’s alleged violation of the federal Comprehensive Environ-
mental Response, Compensation, and Liability Act, 42 USC 
§ 9601 et seq. (“CERCLA”); the federal Resource Conserva-
tion and Recovery Act, 42 USC § 6901 et seq. (“RCRA”); and 
Michigan’s Natural Resources Environmental Protection Act, 
MCL 324.101 et seq. (“NREPA”). 

The Court concluded that the plaintiffs could state a claim 
for negligence based on BEF’s alleged violations of CERCLA, 
RCRA, and/or NREPA because the purpose of the statutes 
is to prevent environmental contamination and to promote 
compensation for remediation, and the plaintiffs were within 
the class of persons intended to be protected by the statutes. 

The Court cited various Michigan decisions for the prop-
osition that if no duty is owed by the defendant to the plaintiff, 
an ordinance or statutory violation committed by the defen-
dant is not actionable as negligence. Thus, while a party may be 
liable for a statutory or ordinance violation, is not necessarily 
a duty imposed by statute or under common law that would 
render them liable under a negligence theory. However, once the 
plaintiff establishes that the defendant owed him a duty of care, 
evidence that the defendant violated a relevant statute or ordi-
nance may constitute prima facie evidence that the defendant 
breached that duty. “Whether a violation of a statute constitutes 
evidence of negligence depends on the statute’s purpose and the 
class of persons it was designed to protect.” Id., slip op at 8. 

Governmental Immunity, Fourth Amendment

Wheeler v City of Lansing, 
Western District of Michigan, ___ F Supp 2d ___

January 6, 2010 (2010 WL 24153)

The plaintiff brought a civil rights action under 42 USC 
§ 1983 arising out of a no-knock raid conducted on her home 
by two city police detectives and other law enforcement of-
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ficers. The plaintiff claimed that the two police detectives 
and the city, acting under color of law, violated her Fourth 
Amendment right to be free from unreasonable search and sei-
zure. The plaintiff alleged that the search warrant was invalid 
because it listed the incorrect (a nonexistent) address for the 
plaintiff ’s home and that her belongings were seized without 
probable cause. 

The Court dismissed all of the plaintiff ’s constitutional 
claims against the city, which were based on the theory of re-
spondeat superior. The Court reiterated that “to hold a munic-
ipality liable under section 1983, a plaintiff must show that the 
municipality had an unconstitutional policy or custom which 
caused a constitutional deprivation.” Id., slip op at 7. 

The Court also determined that the named police detec-
tive who was sued in his individual capacity was entitled to 
qualified immunity on the plaintiff ’s federal claims. “The pur-
pose of the qualified-immunity defense is to protect govern-
ment officials from undue interference with their duties and 
from potentially disabling threats of liability.” Id. Under the 
doctrine, “a government employee performing a discretion-
ary function generally is shielded from civil liability ‘insofar as 
their conduct does not violate clearly established statutory or 
constitutional rights of which a reasonable person would have 
known.” Id.

The Court found that at the time of the search, Sixth Cir-
cuit precedent did not clearly establish that the error as to the 
plaintiff ’s address rendered the search warrant invalid under 
the circumstances and that the warrant satisfied the Fourth 
Amendment requirement that it “particularly describe[e] the 
place to be searched, and the persons or things to be seized.” 
The Court concluded, based on the case law existing at the 
time of the search, that reasonable police officers could disagree 
on the issue of whether the error rendered the warrant invalid. 
Consequently, the detective was entitled to immunity against 
the plaintiff ’s claim that he violated her Fourth Amendment 
rights by relying on the warrant despite the erroneous address.

The Court reached the same conclusion with regard to the 
plaintiff ’s claim regarding probable cause. Again, the Court 
concluded that because there was a possibility that reasonable 
police officers could disagree on whether it was unconstitu-
tional to seize the items, the detective was entitled to quali-
fied immunity on that claim. However, the Court put “law 
enforcement in our district on notice” that a warrant based on 
an affidavit with “zero evidentiary support for a finding that 
certain categories of personal property were probably stolen, 
may not constitutionally be relied on to seize such items.” Id., 
slip op at 15. 

Zoning, Ripeness

Society of St. John and Jampot v Eagle Harbor Twp.
Western District of Michigan

February 18, 2010 (2010 WL 623680)

The plaintiff filed a lawsuit against Eagle Harbor Town-
ship, the Eagle Harbor Township Zoning Official, and the 
Eagle Harbor Township Zoning Board of Appeals after its ap-
plication to build an accessory building on its property was 
denied. The plaintiff claimed that the property was used solely 
for religious purposes and that an accessory use was allowed by 
right under the zoning ordinance. The Township denied the 
plaintiff ’s request for a building permit. The Township disput-
ed that the property was used solely for religious purposes and 
concluded that Jampot was a nonconforming use that could 
not be expanded. The plaintiff appealed to the Zoning Board 
of Appeals, which issued a letter stating that Jampot was con-
sidered “group housing” under the zoning ordinance and that 
the plaintiff should apply for a special use permit. 

The plaintiff then filed suit requesting a declaratory judg-
ment that the property is owned and used as a religious insti-
tution, that the use is not non-conforming or group housing, 
and granting the request for an accessory structure. The defen-
dants moved for summary judgment, arguing that the plaintiff 
never received a “final definitive decision” from the Township 
on its application and, therefore, the issue was not ripe for 
review. The Court concluded that the plaintiff ’s claims were 
ripe and denied the defendants’ motion. The Court explained:

Plaintiff has done everything that was required to 
obtain a permit. This is not an instance where plain-
tiff failed to take action. Plaintiff cannot be faulted 
for the failure of defendants to understand their own 
zoning application procedures and requirements. 
Plaintiff took the action outlined in the denial of 
plaintiff ’s permit. An adequate administrative record 
has been developed allowing the Court to know ex-
actly why defendants denied the permit. Moreover, 
without a permit, plaintiff cannot build its proposed 
accessory structure. Based on the entire record pre-
sented to the Court, a final determination has been 
made by defendants. Defendants now deny that a 
final determination has been made. It is clear that a 
decision has been made to deny plaintiff a permit for 
an accessory structure. Defendants would like plain-
tiff to either obtain a special use permit or possibly 
attempt to obtain a more comprehensive develop-
ment permit to cover all of plaintiff ’s property and 
future development on the property. However, this is 
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not what plaintiff has requested. Rather, plaintiff makes a much more simple request. Plaintiff does not want defendants 
to redefine them in a matter that suits defendants. Plaintiff would like to comply with the existing zoning requirements 
and obtain a permit for an accessory structure that appears available under defendants’ zoning rules. Defendants’ at-
tempt to further delay this litigation is unwarranted. The permit request at issue received a final denial. Defendants have 
not made a showing that this case should be dismissed at this time. 

Federal Law Update
Continued from page 19

Legislative Update
By Kester K. So and Wendy R. Underwood, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have considered numerous bills of 
municipal interest. The following are summaries of some of those bills:

Laws Enacted
• Economic Development. SB 428 amends the Lo-

cal Development Financing Act to allow the designa-
tion of all or part of an authority district as a certified 
alternative energy park. Amends sections 2, 3, 12 and 
12a of 1986 PA 281, MCL 125.2152 et seq. and adds 
section 12c. See also HB 4674, SB 358 and SB 493 
for other portions of the package.

• Shutoff Notice. SB 554 amends the Michigan Pub-
lic Service Commission Act to establish shutoff notice 
requirement for municipally owned utilities. Adds 
section 9q to 1939 PA 3, MCL 460.1 to 460.11.

• Sewage. SB 674 amends the Municipal Sewage 
and Water Supply Systems Act to allow intermunici-
pal water and sewer authorities to contract with In-
dian tribes for payment of system construction costs. 
Amends section 7 of 1955 PA 233, MCL 124.287. 
See also SB 675, SB 676, SB 677, SB 678 and SB 
679 for related bills.

• Education Reform. SB 981 amends the Revised 
School Code to provide for schools of excellence as 
new type of public school academy, certain evalua-
tions of public school employees, certain revisions for 
existing public school academies and school adminis-
trator certification. Amends sections 5, 6, 502, 503, 
504, 507, 522, 523, 524, 1246, 1250, 1278a, 1311e, 
1536 and 1701a of 1976 PA 451, MCL 380.5 et seq. 

and adds sections 502a and 1249 and part 6E. See 
also HB 4787, HB 4788, HB 5596 and SB 926 for 
other portions of the package.

• Utility Shutoff. HB 4673 amends the Michigan 
Public Service Commission Act to require munici-
pally owned utilities to comply with Michigan public 
service commission rules on shutoff. Adds section 9r 
to 1939 PA 3, MCL 460.1 to 460.11.

• Renaissance Zone. HB 4723 amends the Michi-
gan Renaissance Zone Act to provide for designation 
of a border crossing renaissance zone. Amends section 
8a of 1996 PA 376, MCL 125.2688a.

• Financial Manager. HB 5052 amends the Local 
Government Fiscal Responsibility Act to require ap-
pointed financial managers to provide full financial 
disclosure. Adds sections 21a and 41a to 1990 PA 72, 
MCL 141.1201 to 141.1291.

• Energy Efficiency and Renewable Energy Proj-
ects. HB 5375 creates an energy efficiency and re-
newable energy revolving loan fund to operate a pro-
gram to provide loans, grants and other forms of assis-
tance to public or private entities for energy efficiency 
and renewable energy projects. Creates new act.

• Bonds. HB 5626 amends the Fiscal Stabilization 
Act to modify provisions relating to issuance of fiscal 
stabilization bonds. Amends sections 3, 4, 8 and 9 of 
1981 PA 80, MCL 141.1003 et seq.

http://www.legislature.mi.gov/(S(spclvp55mgeeii55fbmh4g55))/mileg.aspx?page=getObject&objectname=mcl-act-281-of-1986
http://www.legislature.mi.gov/(S(spclvp55mgeeii55fbmh4g55))/mileg.aspx?page=getObject&objectname=mcl-125-2152
http://www.legislature.mi.gov/(S(gh0xh5ylittuglflah0up5mr))/mileg.aspx?page=getObject&objectname=mcl-act-451-of-1976
http://www.legislature.mi.gov/(S(gh0xh5ylittuglflah0up5mr))/mileg.aspx?page=getObject&objectname=mcl-380-5
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Bills Passed by the Senate
• Border Crossings. SB 1001 would amend the State 

Trunk Line Highway System Act to exempt cities and 
villages from cost sharing requirements for projects 
related to international border crossings. Amends sec-
tion 1c of 1951 PA 51, MCL 247.651c.

• Downtown Development. SB 1005 would amend 
the Downtown Development Authority Act to modi-
fy the filing deadline for downtown development au-
thorities. Amends section 13c of 1975 PA 197, MCL 
125.1663c.

Bills Passed by the House of Representatives
• Development. HB 5346 would create the Next 

Michigan Development Act to encourage the cre-
ation and implementation of intergovernmental de-
velopment corporations. Creates new act. See also HB 
5347, HB 5348, HB 5349, HB 5350 and HB 5351 
for related bills.

• Brownfields. HB 5566 would amend the Brown-
field Redevelopment Financing Act to revise the defi-
nition of eligible activities. Amends sections 2 and 13 
of 1996 PA 381, MCL 125.2652 and 125.2663.

Bills Introduced in the Senate
• Right to Work Zones. SB 1018 would amend the 

Michigan Renaissance Zone Act to provide for right-
to-work zones within renaissance zones. Adds section 
10a to 1996 PA 376, MCL 125.2681 to 125.2696.

• Renewable Energy. SB 1030 would amend the 
Michigan Renaissance Zone Act to modify definition 
of renewable energy facility in a renaissance zone. 
Amends section 3 of 1996 PA 376, MCL 125.2683.

• Regional Transportation. SB 1031 would create 
the Detroit Area Regional Transportation Authority 
Act to establish a regional transportation authority in 
Detroit. Creates new act and repeals 1967 PA 204, 
MCL 124.401 to 124.426.

• Local Development Financing. SB 1139 would 
amend the Local Development Financing Act to 
modify the application procedure for Michigan De-
partment of Treasury approval for local development 
financing. Amends section 11b of 1986 PA 281, 
MCL 125.2161b.

• Local Government Service Sharing. SB 1144 
would create the Municipal Partnership Act to pro-
vide for certain municipal joint endeavors. Creates 
new act. See also SB 1145 and SB 1146 for other 

portions of the package.

• Delinquent Property Taxes. SB 1171 would 
amend the General Property Tax Act to prohibit dis-
tribution and collections from surplus fund for coun-
ty treasurer. Amends sections 87c and 87d of 1893 PA 
206, MCL 211.87c and 211.87d.

Bills Introduced in the House of Representatives
• Clean Energy. HB 5640 would create the Property 

Assessed Clean Energy Act to authorize financing for 
clean energy programs by loans from local units of 
government and provide for issuance of bonds. Cre-
ates new act.

• School Pay Cuts. HB 5644 would amend the 
Teachers’ Tenure Act to allow school districts to make 
across-the-board pay cuts under certain circumstanc-
es. Amends section 4 of article I of 1937 (Ex Sess) PA 
4, MCL 38.74.

• Green Bonds. HB 5663 would create the Lo-
cal Green Energy Bond Act to allow for issuance of 
“green energy” bonds. Creates new act.

• Public Safety Millage. HB 5718 would amend the 
Police and Fire Protection Act to permit levy on per-
parcel basis or ad valorem basis a millage assessed for 
police and fire districts. Amends section 1 of 1951 PA 
33, MCL 41.801.

• Regional Transit Authority. HB 5731 would create 
the Regional Transit Authority Act to establish a new 
regional transit authority in the Detroit metropoli-
tan area. Creates new act. See also HB 5732 and HB 
5733 for other portions of the package.

• Public School Academies. HB 5829 would 
amend the Revised School Code to allow municipali-
ties to authorize public school academies in certain 
school districts. Amends sections 501, 502 and 504 
of 1976 PA 451, MCL 380.501 et seq.

• Legal Notices. HB 5848 would amend the Home 
Rule City Act to provide for posting of a City’s legal 
notices in the office of the City Clerk and on the City’s 
website, a newspaper’s website or the City’s public ac-
cess channel as an alternative to publishing. Adds sec-
tion 4T to 1909 PA 279, MCL 117.1 to 117.38.

•	 Utility	Contracts. HB 5852 would amend the Home 
Rule City Act to require posting on municipal water 
or sewage system website all contracts and expendi-
tures exceeding $25,000. Amends section 5e of 1909 
PA 279, MCL 117.5e. 

http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-act-51-of-1951
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-247-651c
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-act-197-of-1975
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-125-1663c
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-act-381-of-1996
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-125-2652
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-125-2663
http://www.legislature.mi.gov/(S(spclvp55mgeeii55fbmh4g55))/mileg.aspx?page=getObject&objectname=mcl-act-451-of-1976
http://www.legislature.mi.gov/(S(spclvp55mgeeii55fbmh4g55))/mileg.aspx?page=getObject&objectname=mcl-380-501
http://www.legislature.mi.gov/(S(k5b2ld55nettihqb4zoto545))/mileg.aspx?page=getObject&objectname=mcl-act-279-of-1909
http://www.legislature.mi.gov/(S(k5b2ld55nettihqb4zoto545))/mileg.aspx?page=getObject&objectname=mcl-117-1
http://www.legislature.mi.gov/(S(k5b2ld55nettihqb4zoto545))/mileg.aspx?page=getObject&objectname=mcl-117-38
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-act-279-of-1909
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-act-279-of-1909
http://www.legislature.mi.gov/(S(wlmue455mm0p0i45day03if3))/mileg.aspx?page=getObject&objectname=mcl-117-5e
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I’ll Bet You Didn’t Know (or maybe you forgot): 
Juggling the Books

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, PLC

Starting with my years as a law student (many more years 
ago than I prefer to think about), I was intrigued by the special 
language used by the law and I was duly impressed that those 
legal words and terms were so numerous and special that the 
law had its own specialized dictionary. Until I went to law 
school, I was quite naïve and I thought, for example, that a 
“tort” was just a desert. In the halls of legal academia I learned 
that what I liked to eat was a “torte” and that a tort was a civil 
wrong. I adapted my vocabulary accordingly.

I also learned that what I called stealing, the law called 
conversion; what I called maiming someone, the law called 
mayhem. One of my favorites, though, was the term “uttering 
and publishing.” Until learning that term I always thought 
someone just forged checks. That’s what it was called on the 
old Dragnet shows. I never heard Sergeant Friday say, “We 
caught the utterer and publisher and booked him on a viola-
tion of section 357.241.3.65 (or whatever the cite was) of the 
California Criminal Code.”

Some time back (fall, 2005) I wrote an article boasting 
of my education in various legal terms used when discussing 
watercourses and riparian rights. I talked about my learn-
ing the meaning of the words “avulsion,”

1
 “reliction,”

2
 “lit-

toral,”
3
 “alluvium”

4
 and “usufruct.”

5
 To show off my newly 

acquired knowledge, I even used all of those words in a 
sentence (just the way the nuns in my elementary school 
always wanted us to).

6

So, it is unusual when I find the law using what I consider 
to be a common, perhaps even slangy, word as a legal term. 
Such is the case with Section 489 of the Michigan Penal Code 
[MCL 750.489] which makes it a crime to “juggle” funds of 
the state or any division thereof. 

That term is used in the second paragraph of Section 489 
which provides:

“Any officer, agent, servant or employee of the state of 
Michigan, or of any county, township, city, village or 
school district of this state, and any member, agent or 
employee of any board or commission of the state of 
Michigan or of any of the municipalities above named, 
who shall transfer or juggle the funds of the state or 
other municipal division thereof, or issue false checks, 
drafts, warrants, vouchers or other evidences of credit, 
shall be guilty of a misdemeanor.” (emphasis supplied)

Thinking the term “juggle,” as used in this context, I went 
to Black’s law Dictionary and found – nothing. I then went 
to my handy Webster’s Dictionary which gave the following 
definition:

juggle v. To entertain by performing tricks, vt. 1. To 
keep several objects in the air at one time by alter-
nately tossing and catching them; 2. To keep (e.g., 
several activities) in operation or progress at one 
time; 3. To attempt to balance or otherwise cope 
with; 4. To manipulate in order to deceive (juggle 
figures in a ledger); vi. 1. To perform tricks with 
sleight of hand; 2. To make juggling motions; 3. To 
use trickery to deceive.  n. 1. An act of juggling; 2. 
An act of manipulation.

Obviously, item 4 in the definition would be what was 
intended by the legislature when it drafted MCL 750.489, but 
I wonder whether it is specifically precise to be used in a crimi-
nal statute. I also wonder if it could be used to prosecute some 
hapless public official who entertains the staff at the office by 
alternately tossing in the air and catching three ledger books 
at the same time.

I also note that MVL 750.489 specifically refers to issuing 
“false checks” and I wonder if that is the same as “uttering and 
publishing.” One could argue that had the legislature intended 
that to constitute “uttering and publishing” it would have used 
that term just as it did in MCL 750.248 and 750.249.

But what I find particularly interesting is the first para-
graph of Section 489 which provides:

“Any officer, agent, servant or employee of the state of 
Michigan, or of any county, township, city, village or 
school district of this state, and any member, agent or 
employee of any board or commission of the state of 
Michigan or of any of the municipalities above named, 
who shall knowingly deliver, publish or give out for 
publication any false statement relating to the finances, 
funds, moneys or balances in any fund of said state, 
county, township, city, village or school district, shall be 
guilty of a misdemeanor.

Perhaps I am overly skeptical, but it seems that in these 
hard economic times, there have been numerous cases 
where elected and appointed public officials have over-stat-
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ed or under-stated the condition of their unit’s finances, all in the name of staying in office. I don’t expect anyone is going to be 
prosecuted for making such statements, as long as they don’t juggle them.

Endnotes
1  avulsion. noun. : a forcible separation or detachment: as a: a tearing away of a body part accidentally or surgically b: a sudden cutting off 

of land by flood, currents, or change in course of a body of water; especially : one separating land from one person’s property and joining it 
to another’s.

2  reliction, noun. 1 : the gradual recession of water leaving land permanently uncovered 2 : land uncovered by reliction

3  littoral, adjective. : of, relating to, or situated or growing on or near a shore especially of the sea

4  alluvium, noun. : clay, silt, sand, gravel, or similar detrital material deposited by running water

5  usufruct, noun. 1 : the legal right of using and enjoying the fruits or profits of something belonging to another 2 : the right to use or enjoy 
something

6  Because of running waters that deposited alluvium, and because of reliction, coupled with my avoiding avulsion by careful planting, I was 
able to not only maintain but increase the size of my littoral land and my easement grantee enjoyed its usufructs.
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