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The Pre-suit Notice Requirement in 
Public Building Exception to Municipal 
Immunity: Courts Give New Lessons on What 
Does—and Does Not—Meet the Requirement

By Ronald Richards, Jr., Foster, Swift, Collins & Smith, PC

It is no secret that a governmental agency that is sued wants to get the case dis-
missed as quickly as possible to conserve its limited resources.  For example, absent an 
applicable immunity exception, a governmental agency sued in tort for conduct that 
occurs while performing a governmental function can often get out of the case quickly 
under the broad immunity granted in MCL 691.1407(1).  But what about when a 
plaintiff sues a governmental agency under one of the immunity exceptions, such as 
the public building exception in MCL 691.1406?  Is there a way for the agency to get 
out early then?  

Under some new Michigan court decisions, the answer may be “yes” in some 
cases.  Multiple courts have recently analyzed the pre-suit notice requirement in MCL 
691.1406’s public building exception and issued decisions that practitioners handling 
a public building exception claim should be aware of.  Those decisions leave no doubt 
that courts will carefully scrutinize whether that pre-suit notice requirement is met—
and they arm an agency with a potential basis to secure an early dismissal.  This article 
summarizes the public building exception in general, that exception’s pre-suit notice 
requirement, and then the recent court decisions that identified what is—and is not—
sufficient to satisfy that notice requirement.  This article then summarizes the several 
lessons to be taken away from those decisions.  A plaintiff ’s failure to heed those les-
sons may give the agency a basis to dismiss a case early on, thereby fulfilling its goals 
of minimizing costs and preserving resources.

Summary of Public Building Exception
Governmental agencies are generally immune from tort liability when they are 

engaged in a governmental function.
1
  One exception to that immunity rule is the 

“public building exception” in MCL 691.1406.  MCL 691.1406 actually consists of 
two core parts:  a substantive rule and a preliminary notice rule.
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Chairperson’s Corner
By William B. Beach, Miller Canfield

Call for Articles
 

We need articles. Everyone is busy, and we understand that it is not easy to 
find even a few hours to put together a piece that you want to see in print. But 
this section is full of talented and knowledgeable attorneys who are generous with 
their time and who have a lot to say about issues that matter to the rest of us. The 
Quarterly is open to publishing articles of pretty much any length, on any subect rela-
vant to the practice of municipal law. And there are plenty of timely and hot topics 
waiting to be written about—the preemptive nature of bankruptcy sale orders (seeing 
a lot of those); incorporating green standards (e.g., LEED, stormwater BMPs) into 
ordinances; rules, standards, and good forms for public contracts; shared services and 
interlocal agreements; financial incentives/tax abatements (MEDC, IFEs, MEGA); 
property tax assessment challenges. Of course, there’s always something new on even 
the usual topics of FOIA, OMA, takings/due process, etc.

 Contact either tschultz@secrestwardle.com or sjoppich@secrestwardle.com with an 
idea or a proposed article. We need articles. 

Despite winter sitting with us like a bad guest overstaying its welcome, section 
members braved the elements and sought refuge in the St. John’s Inn in Plymouth for 
knowledge about municipal finance in these trying times, making AIA contracts own-
er-friendly, and ADA issues. We owe many thanks to Mary Fales and Marcia Howe for 
putting together a very informative seminar. I would encourage those who presented to 
turn their PowerPoint presentations into articles for the PCLS Quarterly.

The next opportunity PCLS offers to engage its members in intellectual workout 
combined with socialization among its members will be Thursday and Friday, June 
25 and 26, on Mackinac Island, at the annual summer conference with the Michigan 
Association of Municipal Attorneys. The program promises to be one of the best 
yet. Topics include the ramification of the latest Supreme Court decisions on open 
meetings, practicing in front of the state tax tribunal, using Corridor Improvement 
Authorities, defending federal employment claims, recent U.S. Supreme Court deci-
sions, bocce ball tournaments, golf, and cocktails. If any of you have a particular issue 
you would like to present or find help with, there is still an opportunity to place it on 
the agenda or at least discuss it in the cracker barrel session. That session is designed 
to allow members to stand up and discuss issues in person instead of on the listserv. 
The sessions sometimes rival the prepared speeches given by the experts, because they 
deal directly with real problems you are currently facing with your own clients. Jim 
Tamm or Saleena Carpenter at the MML or Peter Letzmann are the contact people 
for this seminar.

If you have had issues with the State Bar as of late, be advised that they installed a 
new computer system over the winter, and anything that could have gone afoul with 
that probably did. We would be more than happy to voice your concerns to them on 
your behalf, so let us know. 
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As to the substantive rule, MCL 691.1406 provides that a 
governmental agency must repair and maintain public build-
ings under its control when open for use by the public.  A 
plaintiff who brings a public building exception claim must 
prove five elements:  (1)  a governmental agency is involved; 
(2)  the public building at issue is open for use by members 
of the public; (3)  a dangerous or defective condition of the 
public building itself exists; (4)  the governmental agency had 
actual or constructive knowledge of the alleged defect; and 
(5)  the governmental agency failed to remedy the allegedly 
defective condition after a reasonable time.

2
  The purpose of 

the exception is generally to protect the public from injury by 
imposing a duty on the government to maintain safe public 
buildings.

3
  However, this exception, like all immunity excep-

tions, is construed narrowly.
4
 

But before one even considers if the elements of the claim 
are met, a plaintiff must have first met the preliminary pre-suit 
notice requirement in MCL 691.1406:

To recover for injuries under the public building •	
exception, the injured person must serve notice 
on the agency of the injury and defect within 120 
days from when the injury occurred.

The pre-suit notice must be served on anyone—•	
personally or by certified mail, return receipt re-
quested—who may be lawfully served with civil 
process against the agency.

5

Michigan courts have recently considered the pre-suit no-
tice requirement and issued decisions that may be useful to 
a governmental agency.  As explained below, courts have left 
no doubt that they will carefully review whether the plaintiff 
has satisfied the several sub-rules within the pre-suit notice 
requirement.

6

Recent Developments Regarding the Public Building 
Exception

 The 2008 edition of the Public Law Quarterly reported 
that the Michigan Court of Appeals issued a decision in June 
2008, Chambers v Wayne County Airport Authority, that held 
that a governmental agency’s preparation of an internal acci-
dent report immediately after the plaintiff ’s injury is sufficient 
to satisfy MCL 691.1406’s pre-suit notice requirement.

7
  But 

the story did not end there.  In late 2008, the Michigan Su-
preme Court

8
 reversed that Court of Appeals decision.  Cham-

bers, and the subsequent Court of Appeals decision in Ward v 
Michigan State University,

9
 give important lessons about how 

courts will analyze a plaintiff ’s purported pre-suit notice.

Chambers v Wayne County Airport Authority
Chambers began when the plaintiff alleged that he fell in a 

puddle of water at an airport terminal.
10

  After the fall, an Air-
port Authority officer wrote up an incident report in which he 
noted the incident, noticed that he observed leaking ceilings 
that may have attributed to the puddling of water, and that 
he notified other Airport Authority personnel of the incident 
and leaking.  After the plaintiff sued under the public build-
ing exception, the Airport Authority sought dismissal, arguing 
that the first communication it received from plaintiff about 
the incident was 16 months after the incident—well after the 
120-day notice period.  The trial court denied the motion.

The Michigan Court of Appeals affirmed in a split deci-
sion.

11
   The majority held that the incident report satisfied 

the pre-suit notice requirement.  It first opined that the no-
tice requirement should be liberally construed in favor of the 
inexpert laymen who should not be penalized for a technical 
defect.   It then concluded that the internal incident report 
was sufficient notice, because (1)  the plaintiff verbally gave 
the Airport Authority’s employee information that was used to 
create the report; (2)  the report included the employee’s own 
input of the relevant facts surrounding the accident; and (3)  
the report was transmitted upward in the defendant’s chain of 
management.  Judge Murray dissented, and would have held 
that the internal incident report was not sufficient notice.

12
 

In October 2008, the Michigan Supreme Court granted 
leave in Chambers to consider two questions:  (1)  whether 
the plaintiff satisfied the statutory notice requirement; and 
(2)  whether constructive notice is sufficient given that MCL 
691.1406 does not define “notice.”

13
  

After granting leave—and after the parties filed briefs—
the Michigan Supreme Court issued a one-paragraph order 
that peremptorily reversed the Court of Appeals decision and 
adopted Judge Murray’s dissenting opinion.

14
  Essentially, 

then, Judge Murray’s conclusion became the Supreme Court’s 
conclusion:  the internal incident report was not sufficient no-
tice for several reasons.

First, Judge Murray noted that the incident report was 
completed by someone who the plaintiff alleged was associ-
ated with the Airport Authority, not by the plaintiff.  Thus, 
the plaintiff did not personally serve this written report on the 
Airport Authority; instead, the Authority employee merely 
filled out its own internal form.  Second, Judge Murray stated 
that even if the plaintiff had served the incident report on 
the Airport Authority employee who prepared the report, the 
plaintiff did not show that that employee could lawfully be 
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served with civil process directed at the Authority under MCR 
2.105(G)-(H), as MCL 691.1406 requires.  Third, even though 
the report indicated that the report’s preparer notified other 
Authority employees of the incident, the plaintiff did not show 
that the plaintiff served those higher-ranking employees with 
the notice, or that those higher-ranking employees could law-
fully be served with notice directed at the Authority.  Finally, 
Judge Murray dismissed as irrelevant the fact that the Author-
ity could show no actual prejudice by the plaintiff ’s failure 
to comply with the statutory notice requirement.  For those 
reasons, Judge Murray concluded that the plaintiff ’s failure to 
meet the pre-suit notice requirement was fatal to the plaintiff ’s 
claim.

15

Ward v Michigan State University
About a month after Chambers, in early 2009, the Michi-

gan Court of Appeals rejected a public building exception 
claim for similar reasons—holding that an internal accident 
report that a public agency’s employee prepared is not suffi-
cient to satisfy MCL 691.1406’s pre-suit notice requirement.

16
  

In Ward, the plaintiffs sued Michigan State University after 
being struck in the head and injured by a hockey puck while 
spectators during a college hockey game at Munn Ice Arena 
on campus.  The plaintiffs argued that a defect in the arena 
caused the incident, specifically asserting the lack of plexiglass 
protecting one section of spectators from the ice rink.  This 
theory, the plaintiff claimed, allowed recovery under the pub-
lic building exception.  The University moved to dismiss the 
claim, but the trial court denied its motion.

17

The Michigan Court of Appeals reversed, and held that 
the claim failed for failure to meet the pre-suit notice require-
ment in MCL 691.1406.

18
  The Court acknowledged that, at 

the time of the injury, one of the University’s employees as-
sisted the plaintiff.  However, the plaintiff never provided the 
University with formal notice of the nature of the injuries and 
defect after the accident as MCL 691.1406 requires.  Thus, 
despite that the University was apparently not prejudiced, the 
Court concluded that dismissal was proper since the pre-suit 
notice requirement was not met.

19

Lessons From Chambers and Ward
Chambers and Ward provide several important lessons re-

garding handling a public building exception case, including 
these:

In a public building exception case, a court will care-1. 
fully scrutinize the pre-suit notice requirement as a 
preliminary matter.  

An internal accident report that a governmental 2. 
agency’s employee prepares is very likely insufficient 
to meet the pre-suit notice requirement, particularly 
where the plaintiff merely verbally gave only general 
information about the incident to that employee who 
then completed the agency’s own internal accident 
report form.  
Likewise, where an internal report is insufficient, evi-3. 
dence that the governmental agency disseminated the 
information in the report up the management chain 
is likely insufficient, too.
Courts will carefully scrutinize whether 4. the plaintiff 
gave the purported notice to the defendant, or if as in 
Chambers and Ward the plaintiff did not “give” any no-
tice at all but merely verbally relayed the background 
to the accident to someone apparently affiliated with 
the agency who, in turn, completed an agency’s own 
internal report form.  
Courts will carefully scrutinize whether the plain-5. 
tiff gave the notice to the proper recipient—i.e., to a 
person who may lawfully be served with civil process 
directed against the responsible governmental agency 
under MCR 2.105(G) and (H).

20
  

Finally, even if the plaintiff clears all of those other 6. 
hurdles, a court will scrutinize whether the notice 
contains the required substantive content—does it 
“specify the exact location and nature of the defect, the 
injury sustained, and the names of the witnesses known 
at the time by the claimant”?

21

Conclusion
Public building exception claims can be complicated and 

costly.  But Chambers and Ward seemingly arm agencies with 
authority that may allow an agency to defeat a public building 
exception claim early in the case, thereby minimizing costs.  A 
sound understanding of MCL 691.1406’s pre-suit notice re-
quirement (as construed by Chambers and Ward) could mean 
the difference between a claim that survives in court and a 
claim that is defeated early, allowing the agency to conserve its 
limited resources. 

About the Author
Ronald Richards is a shareholder with Foster, Swift, Col-

lins & Smith, P.C., in its Lansing office.  He represents various 
municipalities statewide.



Spring 2009, No. 2

5

Endnotes
1  MCL 691.1407(1).

2  MCL 691.1406; Renny v Dep’t of Transp, 478 Mich 490, 500-501, 505, 
507; 734 NW2d 518 (2007).

3  Bush v Oscoda Area Schools, 405 Mich 716, 731-732; 275 NW2d 268 
(1079); Steele v Dep’t of Corrections, 215 Mich App 710, 713; 546 NW2d 
725 (1996).

4  Horace v City of Pontiac, 456 Mich 744, 749; 575 NW2d 762 (1998).

5  MCL 691.1406.

6  Chambers v Wayne Co Airport Auth, unpublished opinion per curiam of 
the Court of Appeals (Docket No. 277900, dec’d 6/5/08), reversed in 
Chambers v Wayne Co Airport Auth, ___ Mich ____; ___ NW2d ___ 
(Docket No. 136900, dec’d 12/19/08); Ward v Michigan State University, 
unpublished opinion per curiam of the Court of Appeals (Docket No. 
281087, dec’d 1/27/09).  

7  Chambers v Wayne Co Airport Auth, unpublished opinion per curiam of 
the Court of Appeals (Docket No. 277900, dec’d 6/5/08).

8  Chambers v Wayne Co Airport Auth, ___ Mich ____; ___ NW2d ___ 
(Docket No. 136900, dec’d 12/19/08).

9  Unpublished opinion per curiam of the Court of Appeals (Docket No. 
281087, dec’d 1/27/09).

10  Chambers v Wayne Co Airport Auth, unpublished opinion per curiam of 
the Court of Appeals (Docket No. 277900, dec’d 6/5/08).

11  See id. 

12  See id. (Murray, J., dissenting).

13  Chambers v Wayne Co Airport Auth, Order (Docket No. 136900, 
10/16/08).

14  Chambers v Wayne Co Airport Auth, ___ Mich ____; ___ NW2d ___ 
(Docket No. 136900, dec’d 12/19/08).  

15  See Chambers v Wayne Co Airport Auth, unpublished opinion per curiam 
of the Court of Appeals (Docket No. 277900, dec’d 6/5/08) (Murray, J., 
dissenting).

16  Ward v Michigan State University, unpublished opinion per curiam of the 
Court of Appeals (Docket No. 281087, dec’d 1/27/09).  

17  See id.  

18  See id.  

19  See id. 

20  MCL 691.1406.  Under MCR 2.105(G), service of process on a govern-
mental agency may be made by service to the following persons:  (a)  for 
a county, to the chairperson of the board of commissioners or the county 
clerk; (b)  for a city, to the mayor, city clerk, or city attorney; (c)  for a 
village, to the president, clerk, or a trustee of the village; (d)  for a town-
ship, to the supervisor or clerk; (e)  for a school district, to the president, 
secretary, or treasurer; (f )  for the Michigan State Board of Education, 
to the president or secretary; (g)  for a state institution, to the president, 
secretary, or other member of the governing body of a corporate body 
or an unincorporated board having control over that institution; and 
(h)  for any other public body organized under the Constitution or laws 
of Michigan, to the president, chairperson, secretary, manager, or clerk 
of that body.  MCR 2.105(H) allows service may be made on an agent 
authorized by written appointment or by law to receive service.  

21  MCL 691.1406.  

Introduction
Police officers face a number of issues during the course 

of their daily shifts. This article is designed to give the reader 
some insight into the present state of the law regarding some 
of the more common scenarios that could arise when an officer 
seeks to initiate contact with a subject who s/he believes may 
be engaged in criminal activity. This includes the initial basis 
for an arrest, an ensuing vehicular pursuit, and the amount of 
force used in such situation. We will begin with an overview 
of a few recent and important decisions that generally occupy 
these areas of the law, followed by a practical, factual setting, 
and will finish with a discussion of relevant considerations 
based on the facts with citations to authority where appropri-
ate. This article should not be construed as legal advice and 
cannot substitute for the judgment of counsel or the court in 
any lawsuit.

Odom v Wayne County, 

482 Mich 459; 760 NW2d 217 (2008)
The Michigan Supreme Court finally brought clarity to 

the murky analysis that had become this state’s test for indi-
vidual governmental immunity under MCL 691.14007. The 
defendant in Odom, a Wayne County Sherriff ’s Department 
deputy, effectuated the arrest of a female suspect who the de-
fendant believed to be a prostitute. The defendant made this 
determination after observing the suspect walk back and forth 
along Woodward Avenue in the city of Detroit while looking 
into the vehicles of passing cars. The suspect eventually entered 
one of these cars, which dropped her off at a nearby grocery 
store. After approximately five minutes, the suspect emerged 
from the store and got back into the vehicle. The defendant 
and her partner followed the vehicle for a period of time and 
decided to initiate the arrest. As it turned out, the suspect was 
merely waiting for her friend (the female driver of the vehicle) 
who was driving around the block to pick her up. Ultimately, 
the charges were dismissed, and the suspect filed a lawsuit for 
false arrest and malicious prosecution.

Defending Police 
Officers—
From Chase to Arrest and After

By Carlito Young and Daniel Klemptner
Johnson, Rosati, Labarge, Aseltyne & Field, P.C.

Continued on next page 
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 Though the Court did not offer a final conclusion as 
to whether the defendant’s conduct was lawful, on pages 479-
480 of its decision, it summarized the test a court must follow 
when analyzing individual, governmental immunity

1
:

(1) Determine whether the individual is a judge, a 
legislator, or the highest-ranking appointed ex-
ecutive official at any level of government who 
is entitled to absolute immunity under MCL 
691.1407(5).

(2) If the individual is a lower-ranking governmen-
tal employee or official, determine whether the 
plaintiff pleaded an intentional or a negligent 
tort.

(3) If the plaintiff pleaded a negligent tort, proceed 
under MCL 691.1407(2) and determine if the in-
dividual caused an injury or damage while acting 
in the course of employment or service or on be-
half of his governmental employer and whether:

(a) the individual was acting or reasonably be-
lieved that he was acting within the scope of 
his authority,

(b) the governmental agency was engaged in the 
exercise or discharge of a governmental func-
tion, and

(c) the individual’s conduct amounted to gross 
negligence that was the proximate cause of 
the injury or damage.

(4) If the plaintiff pleaded an intentional tort, deter-
mine whether the defendant established that he 
is entitled to individual governmental immunity 
under the Ross test by showing the following:

(a) The acts were undertaken during the course 
of employment and the employee was acting, 
or reasonably believed that he was acting, 
within the scope of his authority,

(b) the acts were undertaken in good faith, or 
were not undertaken with malice, and

(c) the acts were discretionary, as opposed to 
ministerial.

This new test still recognizes the longstanding policy con-
siderations addressed in the seminal decision of Ross v Consum-

ers Power Co., 420 Mich 567; 363 NW2d 641 (1984), which 
held that governmental employees should not be afforded im-
munity when committing ultra vires acts, but should be pro-
tected if they reasonably believed that they were authorized to 
take certain actions in good faith, even if they later turn out 
to be mistaken.
 

Pearson v Callahan, ___ US ___; 
129 SCt 808; 2009 WL 128768 (2009)

In this very recent case, an arrestee alleged that police of-
ficers violated his Fourth Amendment rights by conducting a 
warrantless search into his home. The United States Supreme 
Court revisited its rigid qualified immunity framework set 
forth in Saucier v Katz, 533 US 194; 121 SCt 2151; 150 LEd 
2d, 272 (2001). Saucier previously required a court to engage 
in a two-step sequence to resolve this issue that included: 
1) deciding whether a plaintiff has shown a deprivation of 
a constitutional right; and 2) whether that right was clearly 
established at the time of the violation. Qualified immunity 
applies unless the government official’s conduct violated a 
clearly established right. Pearson, at 816. More important than 
the Pearson Court’s holding that the officers were entitled to 
qualified immunity under the circumstances was the Court’s 
articulation of a more permissive approach to the previously 
mandatory two-step analysis by holding that a court could 
proceed directly to deciding whether an officer’s conduct was 
reasonable in a specific situation. This shortened analysis did 
“not prevent the lower courts from following the Saucier pro-
cedure; it simply recognizes that those courts should have the 
discretion to decide whether that procedure is worthwhile in 
particular cases.” Pearson at 821.

Scott v Harris, 
550 US 372; 127 SCt 1769; 167 LEd2d 686 (2007)
In this case, the United States Supreme Court consid-

ered whether a law enforcement officer violated the plaintiff ’s 
Fourth Amendment right when he applied his push bumper 
to the plaintiff ’s vehicle from behind, in an attempt to stop a 
dangerous, high-speed pursuit that threatened the lives of inno-
cent bystanders. The Court found that the officer’s conduct was 
constitutional despite the fact that it placed the fleeing motor-
ist at risk of serious injury or death. The Court also examined 
another issue that has considerable influence over the manner 
by which a trial court evaluates evidence at the summary judg-
ment phase. The Court explained that “when opposing parties 
tell two different stories, one of which is blatantly contradicted 
by the record, so that no reasonable jury could believe it, a court 



Spring 2009, No. 2

7

Continued on next page 

should not adopt that version of the facts for purposes of ruling 
on a motion for summary judgment.” Scott at 1776.

For instance, the defendant’s vehicle was equipped with an 
in-car camera that recorded the events of the pursuit. The plain-
tiff never argued that the video recording was doctored or other-
wise unreliable at any time during the proceedings. The footage 
documented a disturbingly dangerous chase that placed police 
and civilians alike in great peril. This patently differed from the 
plaintiff ’s version of the facts (which the Court characterized as 
analogous to a docile, student-driver examination). Because the 
plaintiff ’s version of the events was “so utterly discredited by the 
record that no reasonable jury could have believed him,” the 
Court found that the lower court should have viewed the facts 
in the light depicted by the videotape.

With these cases in mind, we proceed to our hypothetical 
factual setting to frame an application of law to facts.

Hypothetical Factual Setting

Background
The police in the city of Cleanlivin were investigating 

B.D. Guy, a known habitual drug-user, for several months 
due to his suspected involvement in narcotics trafficking. Ever 
since being released from his most recent stay in the state’s 
medium-security correctional facility, the Cleanlivin police 
department had received a plethora of information from reli-
able informants and neighboring jurisdictions that Guy had 
quickly fallen back into his lawless lifestyle. One day, during 
their regular surveillance of Guy, officers in the specialized 
UberCleanUnit (UCU), a division designed to focus resources 
on high-crime areas, observed him selling drugs to another 
individual. Unfortunately, the driver of Guy’s vehicle, his long-
time friend and “wheelman,” G.T. Way, alerted Guy that the 
“heat” was onto them. Way recognized the UCU’s command-
ing lieutenant, Squeekie McSoap, who had arrested him during 
a drag-racing sting several years earlier. Since Lt. McSoap’s bust 
of Way, his law enforcement career had skyrocketed from an 
up-and-coming newrecruit to a seasoned veteran on the verge 
of finishing his final semester of night classes in law school.

Using his keen experience, McSoap quickly realized that 
Way might try to evade the elite UCU, so he approached, iden-
tified himself as law enforcement, and ordered the two not to 
move in the hope of preventing Guy’s escape. In response, Guy 
menacingly glared at McSoap, shouted “you ain’t takin’ me 
alive,” and jumped into the car, ordering his loyal friend to drive 
off immediately. Way obliged, beginning a several-mile chase of 
Guy and Way before the officers arrested both of them.

Pursuit
During the chase, Way drove on major roads and resi-

dential streets at high rates of speed to flee from the officers 

at any cost. He nearly crashed into several other cars, and nar-
rowly escaped seriously injuring and killing many innocent 
bystanders. Way grew more confident the longer the pursuit 
proceeded, and as a result took more chances that risked the 
lives of those around him. In light of Way’s increasingly dan-
gerous driving, the responding officers decided to forcibly stop 
the vehicle. Specifically, the officers placed spike strips in the 
car’s anticipated path.

Eventually, the UCU’s generous training budget paid off, as 
the officers’ tactics slowed down the vehicle and allowed them 
to box in the suspects. However, in a last ditch effort to create 
an escape route from the officers who surrounded the vehicle, 
Way tried to employ the “triple spindie”—a technique perfect-
ed during the many hours spent playing his stolen Playbox VI. 
However, much like his romantic relationships, Way was again 
harshly reminded that success in the cyber-world rarely trans-
lates into real-life results. He lost control of the car and crashed 
into a nearby concrete median. Further inspection of the vehicle 
revealed that three of the car’s tires were flat from Way’s driving 
over the officers’ stop sticks. If Way had the use of all four of 
the vehicle’s tires, he likely would have been able to pull off the 
risky getaway maneuver. The crash resulted in Way’s suffering 
serious injuries, including numerous broken bones, spinal cord 
trauma, and a closed-head injury that will affect his cognitive 
abilities and require constant medical supervision for the rest 
of his life. Guy was unharmed. The in-car video cameras of the 
officers involved in the pursuit documented the entire incident 
beginning with Guy entering Way’s car.

Processing
Following the crash, EMS personnel immediately trans-

ported Way to the hospital, while the officers arrested and 
transported Guy to the station house for booking. Cameras 
in the processing area recorded Guy’s belligerent behavior di-
rected at the officers. In particular, the cameras captured Guy’s 
constant physical resistance at officers’ attempts to subdue him 
and general verbal abuse directed to the officers during the 
booking process. In fact, the video depicted Guy becoming so 
enraged during fingerprinting that he tried to kick the officer 
taking his prints. In response, two other officers in the room 
quickly rushed Guy and vertically stabilized him onto a nearby 
wall in an attempt to gain control of the situation. The officer’s 
conduct resulted in Way suffering a bloody nose and some 
bruising to his face. Eventually, the officers were able to finish 
processing Way without further incident after his return from 
a brief examination at the local hospital.

Subsequent Criminal Prosecution
Unfortunately for McSoap, Guy’s evidence technician 

“on the inside” made the fruits of the bust literally go “up in 
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smoke.” In addition, it is rumored that the pair hired a mysteri-
ous individual known only as “The Accountant” to coerce the 
local prosecutor, Justice Hazeyes by any means necessary to dis-
miss the charges against them. Apparently, the books were suc-
cessfully cooked, as prior to tendering his resignation, Hazeyes’ 
last order of business was to dismiss with prejudice all charges 
stemming from the drug transaction, the chase, and resisting 
arrest. To add insult to injury, Guy and Way have retained 
Slime E. Ball, fresh off his latest 90-day suspension from the 
practice of law, to file separate lawsuits on their behalf. They 
have alleged excessive force under the Fourth Amendment of 
the United States Constitution, and state law claims for gross 
negligence, assault, and battery against the entire UCU, and 
all other officers of the Cleanlivin Police Department present 
during Guy’s booking.

2

Legal Standards

Qualified Immunity
Every defense of an individual officer should contain a 

qualified immunity analysis. According to this doctrine, “gov-
ernment officials performing discretionary functions generally 
are shielded from liability for civil damages insofar as their 
conduct does not violate clearly established statutory or con-
stitutional rights of which a reasonable person would have 
known.” Harlow v Fitzgerald, 457 US 800, 818; 102 SCt 2727; 
73 LEd2d 396 [1982]). In Saucier v Katz, 533 US 194, 201; 
121 SCt 2151; 150 LEd2d 272 (2001), the Supreme Court 
explained that the ‘initial inquiry’ in the qualified immunity 
analysis is determining whether “the facts alleged show the of-
ficer’s conduct violated a constitutional right. [I]f a violation 
could be made out on a favorable view of the parties’ submis-
sions, the next, sequential step is to ask whether the right was 
clearly established.” Finally, the Supreme Court elaborated that 
“[t]he relevant, dispositive inquiry in determining whether a 
right is clearly established is whether it would be clear to a rea-
sonable officer that his conduct was unlawful in the situation 
he confronted.” Saucier, 533 US at 202.

Thus, prior to Pearson, the courts in this circuit were re-
quired to “analyze claims of qualified immunity using a three-
part test, requiring it to determine (1) whether a constitu-
tional right was violated; (2) whether that right was clearly 
established and one of which a reasonable person would have 
known; and (3) whether the official’s action was objectively 
unreasonable under the circumstances.” Harris v Bornhorst, 
513 F3d 503, 511 (6th Cir 2008) (citing Williams v Mehra, 
186 F3d 685, 691 (6th Cir 1999) [en banc]). “To be clearly es-

tablished, a right must have been decided by the United States 
Supreme Court, the Court of Appeals, or the highest court of 
the state in which the alleged violation occurred. Wegener v 
City of Covington, 933 F2d 390, 392 (6th Cir.1991). See also 
Wilson v. Layne, 526 US 603, 614; 119 SCt 1692; 143 LEd2d 
818 (1999), holding that “police officers are entitled to rely on 
existing lower court cases.” The relevant inquiry of whether a 
reasonable police officer with knowledge of the facts would 
have known, based on the law, that he could not do what a 
plaintiff alleges, is a question of law. See Anderson v Creighton, 
483 US 635, 641; 107 SCt 3034; 97 LEd2d 523 (1987). 

As noted above, Pearson has changed this inquiry by ef-
fectively permitting a court to pass over part (1) of this analy-
sis. But Pearson has not changed the substantive principles, as 
qualified immunity still “protects all but the plainly incompe-
tent or those who knowingly violate the law.” Malley v Briggs, 
475 US 335, 341; 106 SCt 1092; 89 LEd2d 271 (1986), and 
“contains a built-in measure of deference to the officer’s on-
the-spot judgment in light of the circumstances of the particu-
lar case.” Burchett v Kiefer, 301 F3d 937, 944 (6th Cir 2002). 
“Qualified immunity balances two important interests—the 
need to hold public officials accountable when they exercise 
power irresponsibly and the need to shield officials from harass-
ment, distraction, and liability when they perform their duties 
reasonably.” Pearson, at 815. “The protection of qualified im-
munity applies regardless of whether the government official’s 
error is ‘a mistake of law, a mistake of fact, or a mistake based 
on mixed questions of law and fact.’” Groh v Ramirez, 540 US 
551, 567; 124 SCt 1284; 157 LEd2d 1068 (2004) (Kennedy, 
J. dissenting) (citing Butz v Economou, 438 US 478, 507; 98 
SCt 2894; 57 LEd2d 895 (1978)).

In this case, qualified immunity could apply to shield the 
officers from liability with respect to the various alleged con-
stitutional violations described separately, below. Each time 
plaintiffs allege a deprivation of a specific right, defense coun-
sel should present an argument as to why the officers’ conduct 
did not violate clearly established principals of law and was 
otherwise reasonable.

Probable Cause to Arrest
After concluding that the initial basis for an investigatory 

stop is proper, a court must determine “whether the degree of 
intrusion . . . was reasonably related in scope to the situation at 
hand, which is judged by examining the reasonableness of the 
officials’ conduct given their suspicions and the surrounding 
circumstances.” United States v Garza, 10 F3d 1241, 1245 (6th 
Cir 1993). “When the nature of a seizure exceeds the bounds 



Spring 2009, No. 2

9

Continued on next page 

of a permissible investigative stop, the detention may become 
an arrest that must be supported by probable cause.” Dorsey v 
Barber, 517 F3d 389, 399 (6th Cir 2008) (citing Smoak v Hall, 
460 F3d 768, 780-81 [6th Cir 2006]). 

Probable cause to make an arrest exists if “at the moment 
of the arrest, the facts and circumstances within [the officers’] 
knowledge and of which they had reasonably trustworthy in-
formation were sufficient to warrant a prudent man in believ-
ing that the [arrestee] had committed or was committing an 
offense.” Klein v Long, 275 F3d 544, 550 (6th Cir 2001). “A 
valid arrest is not vitiated if the suspect is later found inno-
cent.” Criss v City of Kent, 867 F2d 259, 262 (6th Cir 1988). 
“Courts must view these facts “from the perspective of a rea-
sonable officer on the scene.” Kostrzewa v City of Troy, 247 F3d 
633, 639 (6th Cir 2001).

In this case, defendants should raise several facts to sup-
port their intention to show that they had probable cause to 
arrest Guy and Way for the alleged drug transaction and the 
subsequent pursuit. At the time of the initial observation, the 
UCU had received reliable tips from reputable informants 
and sister law enforcement agencies that Guy was back in his 
old drug-infested stomping grounds. The officers, specially 
trained in this area of policing, perceived what they reasonably 
believed to be a drug transaction. This, coupled with McSoap’s 
prior knowledge of Way’s propensity for flight, prompted him 
to approach. Shortly thereafter, the entire UCU witnessed 
Guy and Way disobey McSoap’s directive that they remain in 
place. Many officers also observed the vehicle speed away in a 
dangerous manner.

Use of Force under the Fourth Amendment
It is well-recognized that “the right to make an arrest or 

investigatory stop necessarily carries with it the right to use 
some degree of physical coercion or threat thereof to effect 
it.” Graham v Connor, 490 US 386, 396; 109 SCt 1865; 104 
LEd2d 443 (1989). In evaluating the merits of a plaintiff ’s 
claim that officers used excessive force, a court “must apply 
an ‘objective reasonableness’ standard.” Griffith v Coburn, 473 
F3d 650, 656 (6th Cir 2007) (citing Graham, at 388). “Under 
this standard, the question is whether the officers’ actions are 
objectively reasonable in light of the facts and circumstances 
confronting them, without regard to their underlying intent 
or motivation. The test is ‘reasonableness at the moment’ of 
the use of force, as ‘judged from the perspective of a reason-
able officer on the scene, rather than with the 20/20 vision of 
hindsight.’” Id. at 396-397 (internal citations omitted).

“Police officers are often forced to make split second judg-
ment in circumstances that are tense, uncertain and rapidly 
evolving, about the amount of force that is necessary in a 
particular situation.” Graham at 396-97. Evaluating the rea-
sonableness of a use of force “requires careful attention to the 

facts and circumstances of each particular case, including the 
severity of the crime at issue, whether the suspect poses an 
immediate threat to the safety of the officers or others, and 
whether he is actively resisting arrest or attempting to evade 
arrest by flight.” Id, 490 US at 396.

Just as in Scott, a successful defense will depend largely 
on the video camera’s portrayal of danger to the officers and 
the general public during the pursuit. It will also be essential 
that the officers are able to fill in any gaps and/or identify the 
specific risks Way took, and why they translated into such a 
threat. Assuming that the court adopts the camera’s depiction 
(based on the likelihood that it blatantly contradicts plaintiffs’ 
version of the facts), it will then have to measure the reason-
ableness of the seizure. This will require the court to balance 
the nature and quality of the intrusion on plaintiffs’ Fourth 
Amendment interests against the importance of the govern-
mental interests, i.e., the threat of harm to Guy and Way in 
effectuating the seizure against the threat of harm to other in-
nocent people should the perilous pursuit continue.

Assuming that the court would find credible video foot-
age taken during booking, a similar analysis for Guy’s conduct 
at the police station would apply. Thus, defendants’ fate will 
rest with a court balancing Guy’s interest in being free from 
this use of force against the officers’ abilities to maintain se-
curity at their police station. Stated another way, to escape 
liability it must be shown that Guy’s conduct threatened the 
safety of the officers in the vicinity, and that their efforts to 
subdue him were not overtly intrusive when viewed from an 
objectively reasonable perspective. Certain factors that would 
sway in favor of the defense are Guy’s abusive demeanor, his 
already-demonstrated propensity for violence, and his persis-
tence to escape both further incarceration and these particular 
officers. Additionally, the defense should argue that, without 
any intervention, this dangerous suspect could have overtaken 
one of the officers and obtained control of a weapon, thereby 
posing an even greater hazard.

State Law Claims of Assault and Battery
No published case has directly interpreted the recent ruling 

in Odom. However, the use of the police vehicle to terminate 
the pursuit, and the force levied against Guy in the station, 
would merit a discussion of defendants’ conduct as specified 
by the Michigan Supreme Court in that case. Assuming that 
these officers are considered lower-ranking governmental em-
ployees who reasonably believed they were acting within the 
scope of their authority as UCU officers relative to the City 
of Cleanlivin’s operation of its police department, the analysis 
should begin with part three of the Odom test. To avoid liabil-
ity on the gross negligence claim, defendants should argue that 



Public Corporation Law Quarterly

10

Defending Police Officers . . .
Continued from page 9

State Law Update
By Ronald D. Richards Jr. and Josh Richardson, Foster, Swift, Collins & Smith, PC

the actions they took were with the intention of preventing the 
substantial likelihood of resultant harm to others both on the 
road and in the station house, not that they disregarded any 
such harm. Counsel should describe such a good faith calculus.

Also, since the statute requires that any gross negligence 
on the part of defendants be the proximate cause of the harm, 
defendants should emphasize to the court that plaintiffs meet 
this description. It would be important to point out to the 
court, for example, that it was Way who drove himself directly 
into the median; defendants were actually trying to prevent 
any further such activity. This argument would be more chal-
lenging with respect to Guy in that the officers’ attempts to 
subdue him likely caused the resultant injuries. Nevertheless, 
it should be noted that the only logical consequence to attack-
ing a group of officers in a police station would be a response 
similar to the one elicited.

Proceeding to part four of the Odom test, the defense 
should again argue (in the manner described above) that the 
officers’ acts were undertaken in good faith and without mal-
ice. In addition, these actions are necessarily discretionary in 
nature, which the Odom Court described as requiring “personal 
deliberation, decision and judgment.” (Internal citations omit-

ted.) Counsel should therefore argue that at each crossroads—
whether it was the means to best stop a fleeing vehicle or the 
amount of force to use in the station—defendants were faced 
with a choice that required them to engage in a decision-mak-
ing process. As such, it should be suggested that these steps do 
not constitute ministerial acts.

Conclusion
The law governing arrest, pursuit, and use of force is ever-

evolving. Hopefully, this article has given the reader a flavor 
for some of the issues that commonly arise in defending police 
officers, while at the same time providing insight into the rel-
evant analysis of defense counsel. 

Endnotes
1 As a practical matter, a plaintiff filing suit against a governmental agency 

must initially plead in avoidance of governmental immunity; however, 
the burden still falls on governmental employees to raise and prove the 
entitlement to immunity as an affirmative defense. 

2 For the purpose of this hypothetical and subsequent application, the reader 
may assume that plaintiffs properly alleged the state law causes of action 
sufficiently to avoid a motion brought pursuant to MCR 2.116(C)(8).

Municipalities Subject to Claims Over Municipal Property Based on 
Acquiescence

Mason v City of Menominee, 
__ Mich App __; __ NW2d __ (2009)

On February 26, 2009, the Michigan Court of Ap-
peals held that despite prior case law to the contrary, MCL 
660.5821(2) does not shield municipalities from private land-
owners’ claims to acquire title to municipal property based on 
the doctrine of acquiescence.

Plaintiffs owned a parcel of residential property in the city 
of Menominee (“City”), which was surrounded on three sides 
by a park the City owned. At issue in plaintiffs’ quiet title ac-
tion against the City was a 60-foot strip of property within the 
park that adjoins plaintiffs’ parcel of land. The strip was origi-
nally deeded to the City for use as a roadway, but was never 
improved or used for that purpose. Rather, plaintiffs used a 
portion of the strip as their personal driveway. 

The trial court ultimately found in favor of plaintiffs, 

holding that plaintiffs were the rightful owners of that portion 
of the property they used as their driveway. The City appealed 
as of right, arguing that MCL 600.5821(2) shields munici-
palities, such as the City, “from claims for the possession of 
property based on the doctrine of acquiescence.”

The Court of Appeals disagreed and affirmed the trial 
court’s holding in favor of plaintiffs. The case hinged upon the 
Court of Appeals’ interpretation of MCL 600.5821(2), which 
provides that “[a]ctions brought by any municipal corporations 
for the recovery of the possession of any public highway, street, 
alley, or any other public ground are not subject to the periods 
of limitations.” The Court held that that statute does not shield 
municipalities from suits to acquire title to municipal property. 
The Court reasoned that “interpreting subsection (2) to apply 
to any case in which a municipality is a party would render the 
words ‘brought by’ in subsection (2) nugatory.” 

Under the Court’s interpretation, MCL 600.5821(2) only 
protects municipalities from private landowners’ suits to ac-
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quire municipal property by acquiescence when the actions are 
“brought by” the municipalities. When actions are brought by 
private landowners, however, MCL 600.5812(2) provides no 
such protection. 

Judge Beckering filed a concurring opinion. She agreed 
with her colleagues that the plaintiffs were entitled to quiet 
title based on acquiescence. But she wrote separately to express 
her concern that in actions over municipal land, the legislature 
may not have intended the potential for inconsistent outcomes 
based on which party “beats the other to the courthouse” given 
its chosen language in MCL 600.5821(2).

Governmental Immunity for Intentional Torts Remains Governed by 
Common Law as Set Forth in Ross v Consumers Power

Odom v Wayne County,
 482 Mich 459; 760 NW2d 217 (2008)

The Michigan Supreme Court held that MCL 691.1407(3) 
grants immunity to governmental employees from intentional 
tort liability only to the extent allowed by the common law be-
fore July 7, 1986, as set forth in Ross v Consumers Power Co.

Defendant Wayne County Sheriff ’s Deputy Christine 
Kelly was conducting prostitution surveillance in the city of 
Detroit when she observed plaintiff walking back and forth 
along Woodward Avenue and making eye contact with pass-
ing drivers. After plaintiff approached the driver’s side window 
of a stopped vehicle and entered the back seat, Deputy Kelly 
issued plaintiff a criminal citation typically associated with 
prostitution. The prosecutor, however, dismissed the charges 
against plaintiff due to insufficient evidence. Plaintiff then 
sued Wayne County, the City of Detroit, and Deputy Kelly 
for false imprisonment and malicious prosecution. 

The trial court denied Deputy Kelly’s motion for sum-
mary disposition, holding that, under the gross negligence 
standard, a question of fact existed as to whether defendant 
had probable cause to arrest and prosecute plaintiff. The Court 
of Appeals affirmed, but held that gross negligence was not the 
appropriate standard because plaintiff had alleged intentional 
torts. Rather, the Court held that a question of fact existed as 
to whether Deputy Kelly’s conduct was “justified” or “objec-
tively reasonable under the circumstances.” 

The Supreme Court reversed, and held that neither the 
Court of Appeals nor the trial court had applied the proper 
test for determining governmental immunity for intentional 
torts under MCL 691.1407(3). The trial court erred by apply-
ing the gross negligence standard despite the fact that plaintiff 
raised intentional tort claims. The Court of Appeals erred by 
applying an “objectively reasonable” standard where the ap-
propriate standard called for subjective good faith.

The Supreme Court clarified that MCL 691.1407 express-
ly maintains “the law of intentional torts as it existed before 
July 7, 1986,” and grants immunity to governmental employ-

ees who commit intentional torts only to the extent set forth 
by Ross v Consumers Power Co, 420 Mich 567; 363 NW2d 641 
(1984). Under Ross, to be immune from liability for inten-
tional torts, lower-level governmental officials and employees 
must first establish that (1) their challenged conduct was in 
the course of employment and that the official or employee 
believed he was acting within the scope of his authority; (2) 
their conduct was in good faith; and (3) the conduct was dis-
cretionary, rather than ministerial, in nature.

The Supreme Court then remanded the case to the trial 
court, instructing the court to reconsider Deputy Kelly’s mo-
tion for summary disposition in light of Ross, and to determine 
whether Deputy Kelly had a good faith belief that she pos-
sessed probable cause to detain plaintiff.

Municipalities Selling Water Extraterritorially to Individual Inhabit-
ants Must Charge for the Actual Cost of Service

Oneida Charter Twp v City of Grand Ledge,
 __ Mich App __; __ NW2d __ (2009)

The Michigan Court of Appeals held that, under MCL 
123.141, municipalities selling potable water to individual in-
habitants outside municipality’s territorial limits must charge 
a rate equal to the “actual cost” of service.

 In 1980, Oneida Charter Township (“Township”) 
agreed with the City of Grand Ledge (“City”) to have the City 
provide sanitary sewer and potable water services directly to 
certain Township residents. The City billed those residents 
directly and charged a rate of twice what the city’s residents 
paid for the same services. At the time of the agreement, MCL 
123.141 provided that municipalities could, in fact, charge 
extra-territorial inhabitants twice the amount that territorial 
residents paid. Just eight months after the agreement, though, 
the legislature amended MCL 123.141 and removed the lan-
guage allowing those higher rates.

 In 2005, several township residents affected by the 
agreement sued the City for declaratory relief, arguing that 
their rates should be equal to the “actual cost” of the services 
under the amended version of MCL 123.141(3). The trial 
court found in favor of the City, ruling that MCL 123.141(2) 
provides an exemption to the “actual cost” rule. (“The sub-
section shall not remove any minimum or maximum limits 
imposed contractually between the city and its wholesale cus-
tomers during the remaining life of the contract.”) The Court 
of Appeals reversed and held that MCL 123.141(2) and (3) are 
plain and unambiguous. Despite the exemption under MCL 
123.141(2), the City remained bound by the “actual cost” 
language in subsection (3) because that subsection specifically 
applies to entities, such as the City, selling water services to 
retail customers. The Court also noted that its interpretation is 
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consistent with the legislative intent, “that municipal water 
rates more accurately reflect the actual cost of service.”

Operation of a City-Owned Golf Course Not “Proprietary Func-
tion” for Purposes of Governmental Immunity

Transou v City of Pontiac,
 __ Mich App __; __ NW2d __ (2009)

The Court of Appeals held that the City of Pontiac was 
entitled to governmental immunity because plaintiff failed to 
demonstrate that the operation of the City-owned golf course 
was a proprietary function.

Plaintiff sued the City of Pontiac (“City”) after he was hit 
by a golf ball while at the City’s Crystal Lake Golf Course. The 
trial court granted the City’s motion for summary disposition 
based on governmental immunity because plaintiff failed to 
demonstrate that any exception to immunity applied. Plaintiff 
appealed, and argued that the operation of the golf course was 
proprietary in nature and, therefore, it fell under the “propri-
etary function” exception to governmental immunity.  

The Court of Appeals disagreed, and held that the pro-
prietary function exception was inapplicable. It noted that, to 
be a proprietary function, an activity (1) “must be conducted 
primarily for the purpose of producing a pecuniary profit, and 
(2) it cannot be normally supported by taxes and fees.” Because 
the golf course’s profits, if any, were applied only to the costs of 
operation and to the payment of the golf course’s bond service 
obligation, the golf course was not operated with the primary 
purpose of producing a pecuniary profit. Accordingly, the pro-
prietary function exception did not apply, and the City was 
entitled to governmental immunity as a matter of law.

Governmental Immunity Proper Where Plaintiff Fails to Present Suf-
ficient Evidence that Governmental Activity is Proprietary in Nature

Burford v City of Pontiac, unpublished opinion per curiam 
of the Court of Appeals, decided November 13, 2008        

(Docket No. 278262)

The Michigan Court of Appeals held that the trial court 
properly granted the City of Pontiac governmental immunity 
where plaintiff failed to present sufficient evidence that the 
operation of a community center and basketball league were 
proprietary in nature.

Plaintiff filed a negligence suit against the City of Pontiac 
(“City”) and the Ewalt Community Center, arguing that the 
proprietary function exception to governmental immunity ap-

plied because the City operated the community center and 
its basketball league with the primary purpose of producing a 
pecuniary profit (allegedly about $945 each season). The trial 
court disagreed, finding that the operation of a community 
center is a governmental function under MCL 123.51. (“Any 
city, village, county or township may operate a system of pub-
lic recreation and playgrounds.”) The Court of Appeals af-
firmed, and held that plaintiff failed to raise sufficient evidence 
to establish that the City operated either the community cen-
ter or the basketball league for the primary purpose of pro-
ducing a pecuniary profit. The Court clarified that, although 
the existence of a profit is relevant to determining the govern-
mental agency’s intent in engaging in a particular activity, it is 
not dispositive. It noted that, even if a profit is produced, no 
proprietary function will be found where that profit is used 
only to “defray the expenses of the activity.” Because plaintiff 
produced no evidence to demonstrate that the $945 profit was 
used to fund any unrelated projects, plaintiff failed to establish 
that the governmental activity was proprietary in nature. As a 
result, defendants were entitled to governmental immunity as 
a matter of law. 

State Law Update
Continued from page 9
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Fourth Amendment, Qualified Immunity, Consent

Pearson v. Callahan, 129 SCt 808 (2009)

An informant told police that respondent agreed to sell 
him drugs.  The informant also went to the respondent’s home, 
and confirmed the respondent had drugs available for sale.  
After meeting with the police, the informant returned to the 
respondent’s home and purchased drugs with marked money.  
Respondent’s daughter let the informant into the house on 
his return visit to the residence.  The police entered the home 
and arrested respondent after the informant provided a signal 
informing them of the completed drug transaction.

In its decision supporting the officers’ entry in the home, 
the Supreme Court found the two-step process set forth in the 
Saucier v Katz decision on qualified immunity was not an “in-
flexible requirement.”  In particular, the Supreme Court found 
it was no longer mandatory to rigidly apply Saucier’s two-step 
analysis to all situations analyzing qualified immunity.  Fur-
ther, the Supreme Court found the “consent once removed 
doctrine,” which permits a warrantless entry by police officers 
into a home when consent to enter has already been granted to 
an undercover officer or informant who has observed contra-
band in plain view,  precluded respondent’s claim.  Finally, the 
fact the federal circuit in which this case occurred had not yet 
recognized the doctrine did not alter the Court’s decision.

Fourth Amendment, Excessive Force, Notice

Miller v. Sanilac County, 2009 WL 416438 (ED Mich 2009)

Plaintiff claimed the officers participated in excessive force 
when they exposed him to cold weather during a traffic stop.  
The district court found his alleged 45-minute exposure to 
cold weather was insufficient to establish a Fourth Amend-
ment excessive force claim.  The fact plaintiff did not com-
plain to the officers about any problems he experienced due to 
his exposure to the weather laid the primary support for the 
court’s decision.  The court further found plaintiff ’s failure to 
show the officer ignored or failed to respond to his complaints 
of handcuff tightness precluded his excessive force claim re-
garding his handcuffing. 

Federal Law Update

By Marcia L. Howe
Johnson, Rosati, LeBarge, Aseltyne & Field

Opinions of Attorney 
General Mike Cox
By George M. Elworth, Assistant Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of 
the Finance Division and a member of the Publications Com-
mittee furnished the text of the headnotes of these opinions. The 
full text of these opinions may be accessed at www.mi.gov/ag. 

Governor

The Governor’s authority to direct the Department of Environmental 
Quality to impose certain requirements in the processing of appli-

cations for air emissions permits for coal-fired power plants

Executive Directive 2009-2(A) and (D), requiring the 
Michigan Department of Environmental Quality (DEQ) to 
determine whether there are more environmentally protective 
“feasible and prudent alternatives” to constructing a new coal-
fired electricity generating plant when evaluating an air emis-
sions permit application under Part 55 of the Natural Resourc-
es and Environmental Protection Act (NREPA), 1994 PA 451, 
MCL 324.5501 et seq, and further requiring the DEQ to deny 
a permit if such alternatives exist, impose requirements that are 
not found in Part 55 of the NREPA or the other provisions 
of law cited in the directive. Therefore, Executive Directive 
2009-2(A) and (D) attempt to amend substantive law contrary 
to the separation of powers doctrine of Const 1963, art 3, § 2, 
and are unenforceable.

Executive Directive 2009-2(B) and (C), requiring the 
Michigan Department of Environmental Quality (DEQ) to 
make an initial “determination” regarding the “reasonable 
electricity generation need” of a proposed coal-fired electricity 
plant and then further requiring the DEQ to consider alter-
native methods of meeting that need, attempt to impose re-
quirements not found in Part 55 of the Natural Resources and 
Environmental Protection Act, 1994 PA 451, MCL 324.5501 
et seq, or the other provisions of law cited in the directive. 
Therefore, Executive Directive 2009-2(B) and (C) attempt to 
amend substantive law contrary to the separation of powers 
doctrine of Const 1963, art 3, § 2, and are unenforceable.

Although Executive Directive 2009-2 may constitute a 
formal expression of the governor’s environmental and energy 

Continued on page 18
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The Michigan Association of Municipal Attorneys and 
the Public Corporation Law Section of the State Bar of 
Michigan are pleased to offer a slate of programs with 
practical, applicable content, certain to be of use in 
municipal and public corporation law practices.

This conference presents current highlights of legal 
developments and issues facing public corporation 
and municipal attorneys in Michigan. Both experienced 
attorneys and those new to the field will participate 
in sessions with experts on the session topics. At the 
conclusion of the program, attendees will be able to 
discuss current issues in public law practices, describe 
the impact of recent state and federal cases to public 
entities and identify unique characteristics of municipal 
contracts.

Ample time has been built into the conference to network 
and to discuss the challenges attorneys are facing in 
communities and public corporations, large and small. 
There will also be plenty of time for family activities.

Tentative Agenda

Thursday, June 25, 2009
6:30 pm Cruise on Little Traverse Bay, Harbor Springs

8:00 pm Dinner

Please make your reservation for Thursday's events with 
Peter Letzmann, 248-705-9901 or peter@letzmann.com.

Friday, June 26, 2009
Registration 12:30 pm; Begin 1:00 pm; Adjourn 4:00 pm

Topics
Avoiding the Glare of the Sunshine Laws: An Update 
on Michigan's Open Meetings Act and Freedom of 
Information Act

 Speaker: Mary Massaron Ross, Partner,  
 Plunkett Cooney PC 

Corridor Improvement Authority
 Speakers: Mark Nettleton, Attorney-Member,  

 Mika Meyers Beckett & Jones PLC 
 Bradley Strader, AICP, President,  
 LSL Planning, Inc.

Tax Tribunal Issues 
Speakers: Derk Beckerleg, Partner, Secrest Wardle 
 Lynch Hampton Truey & Morley PC 
 Lisa Hobart, Assessor, West Bloomfield 
 Township

Additional program highlights and activities

sponsored by:  
 

Mika Meyers Beckett & Jones PLC  
Miller Canfield Paddock and Stone PLC   
Plunkett Cooney PC  
Kitch Drutchas Wagner Valitutti & Sherbrook.
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Saturday, June 27, 2009
Registration 8:00 am; Begin 8:30 am; Adjourn 12:30 pm

Topics

Defending Federal Employment Claims 
Speaker: Mark Hayes, General Counsel,  
 Arkansas Municipal League

The 2008-2009 Term of the United States Supreme 
Court 
Speaker: Lumen Mulligan, Professor, Michigan State 
 University, College of Law

A Fuzzy Picture? - Telecommunications Update: 
Recent State and Federal Developments 
Speaker: John Pestle, Partner,  
 Varnum, Riddering, Schmidt & Howlett LLP

Controlling Development in Three Parts: (1) 
Development Agreements (2) How to Control and (3) 
How to Close-out a Failed Project 
Speaker: David Otis, Partner, Plunkett Cooney PC

Act 312 and Other Lay Off Issues in a Dire Economy 
Speaker: John Patrick White, Partner,  
 Varnum Riddering Schmidt & Howlett LLP

Cracker Barrel 
Led by: James Murray, Partner, Plunkett Cooney PC

Additional program highlights and activities

 
biking

 
Mika Meyers Beckett & Jones PLC; Miller Canfield 
Paddock and Stone PLC; and Plunkett Cooney PC;  
Kitch Drutchas Wagner Valitutti & Sherbrook

 
Speaker Michigan Supreme Court Chief Justice 
Marilyn Kelly

Cost
Members of MAMA and PCLS may register at a cost of 
$110 per registrant until June 5, 2009. Registrations after 
June 5, 2009 are $145 per registrant.

Housing Information
Housing forms for the Grand Hotel are available online at 
www.mml.org or by calling 800-653-2483. Attendees are 
responsible for securing their own rooms. Reservations 
made after Thursday, May 26, will be subject to 
availability. Guests of the Grand Hotel have breakfast 
and dinner included in the room charge. If you choose 
to stay at another hotel, you must purchase a ticket to 
attend the Saturday night dinner at the Grand Hotel (see 
registration form).

Cost Per Person
Members of MAMA and PCLS may register at a cost of $110 
per registrant until June 5, 2009. Registrations after June 5, 
2009, are $145 per registrant.

Pre-Registration
Pre-registration is highly recommended so that we may 
notify registrants if unforeseen circumstances require us to 
cancel or reschedule the event. 

Reservations made by mail, unless cancelled, will be 
considered a commitment to attend. No-shows will be billed, 
because meeting and meal arrangements have to be made 

Registration at 734-669-6371.

Cancellation Policies
Refunds will be made ONLY if the MML is notified of 
cancellation in writing, 4 business days before the program, 
either by fax or mail. If you have registered and find that you 
cannot attend, you may transfer your registration to another 
person. Please notify MML of this occurrence.

If the MML cancels a program, registrants will receive notice  
at least one week before the program is scheduled. Refunds 
will be issued two to three weeks after the cancelled 
program.

Persons with Disabilities and Special Needs 
If you require special arrangements, including a special 
diet, please check the Special Needs box on the registration 
form.

Meeting room temperatures vary; please wear layers of 
clothing for your comfort.

Anti-Discrimination Policy
The MML will not discriminate against any individual or 
group because of race, sex, religion, age, national origin, 
color, marital status, familial status, height, weight, disability 
or political beliefs. 

Educational Credit Policy 
If you arrive late for a program, have to leave early, or 
do not participate in program activities, your educational 
credits will be adjusted accordingly.   
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To Register
REGISTER ONLINE by visiting www.mml.org. On the Events tab located 
on the main home page, click on the calendar icon to view all events. 

FAX registration form with credit card information to 734-662-6939.

MAIL registration form and payment to Michigan Municipal League, 
P.O. Box 7409, Ann Arbor, MI 48107-7409. (Before mailing your 
registration please fax a copy of the form to 734-662-6939.)

Name 

Billing Address 

City/State/Zip 

Daytime Phone 

Guest’s Name for Badge

Child’s Age and Name for Badge

Child’s Age and Name for Badge

Bocci Ball Tournament
If you are interested in entering the Saturday afternoon Bocci Ball 
Tournament � the line below and indicate the number of players you 
wish to register (spouses and children welcome).
___ I/we wish to participate in the Bocci Ball Tournament
___ Number of players

� Special Needs

Please indicate arrangements required

Conference Registration
� $110 if received by June 5  $ _______
� $145 if received after June 5  $ _______

Saturday night dinner if staying at the Grand Hotel
___ Number of adults attending the dinner
___ Number of children attending the dinner

Saturday night dinner if not staying at the Grand Hotel
# ___ Adult $75 per ticket  $ _______
# ___ Children 12-17 yrs. old $40 per ticket $ _______
# ___ Children 5-11 yrs. old $25 per ticket $ _______
 Total  $ _______

Payment

� Check, made payable to Michigan Municipal League
� Charge (circle one) 
 Mastercard/Visa/American Express

Card Number 

Cardholder’s name as it appears on the card

Billing Street Address

City/State/Zip

Telephone Number 

Signature

09F-01

Michigan Association of Municipal Attorneys
P.O. Box 1487
Ann Arbor MI 48106-1487

PAID

ANN ARBOR, MI

11th Annual MAMA/PCLS Summer Educational Conference
Friday and Saturday, June 26-27, 2009 – Grand Hotel, Mackinac Island
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policy preferences, it cannot and does not alter the existing 
regulatory requirements and procedures applicable to new 
coal-fired electricity generating plants under Part 55 of the 
Natural Resources and Environmental Protection Act, 1994 
PA 451, MCL 324.5501 et seq.

Opinion No. 7224
February 20, 2009

Force and effect of gubernatorial statements made in                          
line item veto transmittal letters

Upon returning to the legislature an appropriation bill in 
which certain line items have been vetoed, the governor may 
include in her transmittal letter an expression of her views re-
garding the unconstitutionality of various boilerplate provi-
sions contained within that bill. The views so expressed, how-
ever, do not satisfy the requirements for enacting a law, do 
not amend substantive law, and do not render the identified 
boilerplate provisions unconstitutional or void.

Opinion No. 7225
February 27, 2009

Incompatibility

Whether person serving as township supervisor and city 
police officer holds incompatible offices

A person holding positions as an elected township super-
visor and a city police officer does not violate the Incompatible 
Public Offices Act, MCL 15.181 et seq, unless: 1)  the town-
ship and the city have or are negotiating a contract for police 
services; or 2)  other particularized facts are present that dem-
onstrate the individual cannot faithfully perform the duties of 
a city police officer and township supervisor in a manner that 
protects, advances, or promotes the interests of both offices 
simultaneously.

Opinion No. 7226
March 11, 2009

Natural Resources and Environmental Protection Act 

Legality of radio-controlled fishing devices                                      
under MCL 324.48703(1)

A radio-controlled fishing device that enables its opera-
tor to catch a fish in the waters of this state by means of a 
rod and line that is not held directly in the operator’s hand or 
in the operator’s immediate physical proximity is not under 
the operator’s “immediate control,” and is not a device that 
may be used for sport fishing under section 48703(1) of the 

Natural Resources and Environmental Protection Act, MCL 
324.48703(1).

Opinion No. 7222
December 22, 2008

Legal effect of the Department of Environmental Quality’s             
operational memoranda

The operational memoranda developed by the Michigan 
Department of Environmental Quality to provide direction to 
staff, guidance to the regulated community, and consistency 
when enforcing the Natural Resources and Environmental 
Protection Act, MCL 324.101 et seq, are not “rules” requiring 
promulgation under the procedures provided for in the Ad-
ministrative Procedures Act, MCL 24.201 et seq. Accordingly, 
they do not have the force and effect of law and are not legally 
binding on the public or the regulated community.

The Michigan Department of Environmental Quality may 
not use the failure to comply with its operational memoranda, 
procedures, guidance documents, and written correspondence 
as a basis for suspending or revoking a qualified consultant’s 
or certified professional’s certification, because none of these 
carry the force and effect of law. An order issued under MCL 
324.21319a to abate an imminent risk to the public health, 
safety, welfare, or the environment is legally enforceable and 
may serve as a basis for revoking such certification.

The administrative rules governing revocation of certi-
fications for qualified consultants and certified professionals 
found in Part 215 of the Natural Resources and Environmen-
tal Protection Act, MCL 324.21501 et seq, may incorporate 
the requirements of Parts 211 or 213 to effectuate the legisla-
ture’s declared intent in Part 215 to promote compliance with 
Parts 211 and 213.

Opinion No. 7223
December 22, 2008

Opinions of the Attorney General
Continued from page 13
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Continued on next page

Legislative Update
By Kester K. So and Christina Pina, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have considered numerous 
bills of municipal interest. The following are summaries of some of those bills:

Laws Enacted
New Charter Adoption Periods. •	 SB 1345, 1346, 
1347 amend the statutes relating to the State Bound-
ary Commission and the Home Rule Cities Act to 
extend to three years from two during which a new 
charter must be adopted following an election on the 
incorporation of a village or of a proposed city, or fol-
lowing the State Boundary Commission’s order to ap-
prove the proposed consolidation of municipalities. 
Amends 1909 PA 278, MCL 78.12, 1968 PA 191, 
MCL 123.1017, and 1909 PA 279, MCL 117.16
Township Park Commissions.•	  SB 1487 amends a stat-
ute relating to township parks and places of recreation 
by authorizing the dissolution of a township park 
commission. Amends 1905 PA 157, MCL 41.426g 
and 426h.
Regional Convention Facilities.•	  SB 1630 creates and 
provides for the incorporation of certain regional con-
vention facility authorities to allow for the acquisi-
tion, construction, and improvement of certain facili-
ties. Creates new legislation—Act 554 of 2008.
Regional Convention Facilities. •	 HB 5691 makes the 
Regional Convention Facility Authority a local gov-
ernment unit which could receive tax revenues. Ex-
tends the sunset from 2015 to 2022. Amends secs. 
3, 8, 9, 10, 12 & 20 of 1985 PA 106, MCL 207.623 
et seq.
Local Building Authority. •	 HB 6619 amends the Build-
ing Authority Act to authorize the refunding of cer-
tain bonds, if issued before January 1, 2011. Amends 
1948 PA 31, MCL 123.961.
Tax Increment Authorities. •	 HB 6620 amends the Tax 
Increment Finance Authority Act to expand the defi-
nition of “other protected obligation” and “qualified 
refunding obligation.” Amends 1980 PA 450, MCL 
125.1801.

Bills Passed by the Senate
Eligible Brownfield Property. •	 SB 323 would amend the 
Brownfield Redevelopment Financing Act to change 
the definition of eligible property to include property 
that is designated as property with a major redevel-

opment project by the Michigan Economic Growth 
Authority, which project must have new construction 
investment of $50M or include at least one multilevel 
parking facility, create at least 300 permanent jobs, 
and which benefits the state/region.

Bills Passed by the House Representatives
Post-Employment Health Care Benefits. •	 HB 4074, 
4075, and 4077 would amend the Revised Munici-
pal Finance Act by adding sections 518 and 519, 
and amending section 103 to authorize municipali-
ties to issue general obligation limited tax bonds for 
prefunded retiree health care. Amends 2001 PA 34, 
MCL 141.2101 to 141.2821.
Worker Eligibility and Requirements.•	  HB 4083, 
4084, 4088, 4089, 4092, 4094 would amend 
MCL 125.2011 of the Michigan Strategic Fund Act; 
amend MCL 125.2665 of the Brownfield Redevel-
opment Financing Act; amend MCL 125.2695 and 
2696 and add sections 8g and 8h of the Michigan 
Renaissance Zone Act; amend MCL 207.808 and 
MCL 207.810 of the Michigan Economic Growth 
Authority Act; add section 5a to the Industrial Rev-
enue Bond Act; amend MCL 247.913 and add sec-
tion 9a to the Transportation Economic Develop-
ment Fund, so that beginning July 1, 2009, each of 
the listed governing bodies shall only approve projects 
of applicants that state in writing that they will use 
Michigan residents, unless the expertise of a non-res-
ident is needed or federal law requires otherwise due 
to the use of federal funds. 

Bills Introduced in the Senate
Property Taxes.•	  HJR B, HB 4135 would amend 
sec. 3 Article IX of the Michigan Constitution, and 
sec. 27a of the General Property Tax Act to prohib-
it the increase in taxable value of a property if the 
market value has decreased. Amends 1893 PA 206, 
MCL 211.27a.
Energy Loans to Schools. •	 HB 4243 would amend 
statutes governing utilities and create an Alternate 
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I’ll Bet You Didn’t Know (or maybe you forgot): 
"Thanks for the Memories"

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan

Energy Revolving Loan Fund and allow schools to 
obtain loans for the construction of lease of on-site 
wind, solar, or other renewable energy production sys-
tems. Amends 1939 PA 3, MCL 460.1 to 460.11 by 
adding section 6x.
School Sinking Fund. •	 HB 4313 would amend the Re-
vised School Code to authorize a school board to levy 
tax on the taxable value of real and personal property of 
the school district for any purpose for which a school 
district may borrow money and issue bonds under the 
Code. Amends 1976 PA 451, MCL 380.1212.

Bills Introduced in the House of Representatives 
Abolition of Road Commissions.•	  SB 124, 125 would 
amend certain statutes governing county boards 
to transfer the powers, duties, and functions from 
the appointed board of county road commissioners 
to an elected county board. Amends 1851 PA 156, 
MCL 46.11 and 1909 PA 283, MCL 224.6.
Worker Eligibility and Requirements. •	 SB 290, 292, 
293, 294 would amend various statutes in a similar 
manner to the bills recently passed by the House de-
scribed above. 

I’ll bet you didn’t know, or maybe you forgot, that if you 
live in a township there are three days set aside each year for 
you to improve and beautify your cemeteries.  If you live in a 
city, however, you only have two days set aside for that pur-
pose.  One could surmise that city dwellers are more industri-
ous and don’t need as much time to improve their cemeter-
ies, or one could conclude that township residents care more 
than their city counterparts about their cemeteries and want 
to spend more time on them.  In any event, that’s a discussion 
trail I will not go down.

Public Act 22 of 1905 [MCL 128.121] sets aside two days 
each year as “Memory Days.”  Those days are May 25 and Sep-
tember 30, and they are “to be used for the purpose of improving 
and beautifying the various cemeteries throughout the state and of 
the graves therein.”  In addition, those days are set aside so that 
we may “thus show forth on these days by appropriate acts a 
loving and tender remembrance for the dead.”

Of course, if either of those dates should fall on a Sunday, 
the Memory Day is delayed to the next day, Monday.  Why?  
I don’t know.  Perhaps it’s to ensure that one’s obligations to 
cemeteries do not compete with one’s Sabbath duties.  If that’s 
the case, what if one’s Sabbath is Saturday and the Memory 
Day falls on a Saturday?  Can that person delay the Memory 
Day to Sunday?  Well, the statute doesn’t address that.  Since 
there is no penalty provision, however, I assume one may safely 
celebrate Memory Days at any time, even more than two days 
per year.

Public Act 22 applies, of course, to all citizens of the state 
and is not limited by where one lives, as in a city, village or 
township.  Section 2 of Public Act 113 of 1915 [MCL128.62], 
however, gives township residents an additional day to cele-
brate and improve their cemeteries.  It provides that “the third 
[3rd] Wednesday in August of each year is hereby designated as 
‘cemetery day’ and is set aside as a day upon which the people in 
townships may devote a portion of their time to the improvement 
of their cemeteries.”  Apparently concerned that the improve-
ments persons would make may not meet with everyone’s ap-
proval, the statute goes on to say, “The township boards shall 
direct the manner of making such improvements.”

I suppose this means that a township board can, for in-
stance, ban plastic flowers in favor of real ones, or ban real ones 
in favor of plastic.  Likewise, the board could impose other 
restrictions such as grass mowing height, or even color of flow-
ers so that they might be coordinated into a planned scheme, 
such as one which would make the cemetery appear to be a 
large American flag when viewed from an airplane.  The types 
of regulation are limited only by our creativity.

In any event, be sure to mark these dates on your annual 
calendar; May 25, September 30 and (if you live in a town-
ship), the third Wednesday in August.  Don’t be late, either, 
because a recent tour of the local Hallmark store shows they do 
not yet have a card for a “belated” Memory Day wish. 
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