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Editor's note: In the past couple of weeks the Governor has signed into law two 
pieces of legislation that relate to the practice of most municipal lawyers. One in-
volves the "fi xes" to the Michigan Zoning Enabling Act that was adopted originally 
in 2006 and the other is the consolidation of the city, township, and county plan-
ning enabling acts into one act.  We have reprinted here a summary of the MZEA 
changes that was prepared for and originally printed in The Planning and Zoning 
News (March, 2008).  We have also reprinted a summary of the new Planning 
Enabling Act done originally by Prof. Gerald A. Fisher for ICLE, as well as an article 
on the same act written for this publication by Jeff Purdy of LSL Planning. We hope 
these fi ne short summaries will together give the reader a good idea of the scope 
and signifi cance of these important new laws.

In a 2003 publication entitled Michigan’s Land, Michigan’s Future (See http://www.
michiganlanduse.org/finalreport.htm), the governor-appointed Michigan Land Use Leader-
ship Council made numerous recommendations. The Council recognized that separate 
planning and zoning laws had been established over the years for the various types of local 
units of government, cities/villages, townships, and counties. This has resulted in a lack of 
uniformity in land use control. Consequently, the Council recommended that priority be 
given to consolidating the separate laws applicable to planning as well as zoning.

By 2006 PA 110, effective July 1, 2006, the legislature accomplished the consolida-
tion of the state’s three zoning acts into a unified Zoning Enabling Act (ZEA), MCL 
125.3101, et seq.. The ZEA was further amended by a corrective or technical revision in 
2008 PA 12, effective February 29, 2008.

The legislature has now completed, and the governor has signed, 2008 PA 33, effec-
tive September 1, 2008, accomplishing the consolidation of the various planning acts into 
a unified Michigan Planning Enabling Act (MPEA). Generally, the MPEA is intended to 
establish a uniformity of treatment among units of local government, and also to provide 
consistency between the MPEA and the ZEA. Some of the key provisions of the MPEA 
are highlighted below.

The New Michigan Planning Enabling Act
(Michigan Public Act 33 of 2008)

The following summary of the new Michigan Planning Enabling Act was prepared 
by Gerald A. Fisher, associate professor at the Thomas M. Cooley Law School, 
for the Institute of Continuing Legal Education’s new Law Center and as part of the 
ICLE Partnership, which is available at www.icle.org.
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Chairperson’s Corner
By Jeff rey V. H. Sluggett, Law Weathers & Richardson, PC

First off, for those of you who were able to join us at the Public Corporation Law 
Section’s Winter Conference in Plymouth, I think you will agree that it was a very good 
seminar. Thanks again to Marcia Howe, Phil Erickson, and Mike Watza for all of their 
efforts in selecting topics, soliciting speakers, and making all the arrangements. It is 
amazing how much energy goes into planning and presenting a seminar, and nothing 
could be done but for the volunteer efforts of members of the section. Thanks also to all 
of our speakers for taking the time to share their experiences. The presentations covered 
a wide range of topics: inter-local governmental cooperation, practical advice for those 
involved in defending police officers, an appellate practice primer, and a zoning/planning 
update. Oh, and the hors d’oeuvres were terrific.

There is, however, no rest for the wicked, and the council has been busy for some 
time planning for the annual Summer Conference, held jointly with the Michigan As-
sociation of Municipal Attorneys. In a break from tradition, this year’s conference will 
be held on Drummond Island. Registration materials for the conference are included 
elsewhere in this issue of the Quarterly.

The section’s portion of the program will take place on the afternoon of Friday, June 
27. Jim White, of Mika Meyers, will present on “The ABC’s of Municipal Finance”; Tom 
Fleury, of Keller Thoma, will present an update on labor law; and John Gillooly, who 
is with Garan Lucow, will speak on governmental immunity issues and developments. 
Through the efforts of Professor Fisher, Michigan Supreme Court Justice Elizabeth 
Weaver has agreed to speak at the conference as well. Thanks to Bill Beach and Jack Beras 
for their efforts in putting the section’s portion of the program together. Also, a reminder 
that the section’s annual meeting will be held at the end of the Friday seminar.

Drummond Island itself sounds fantastic. Rooms will be available in the lodge, and 
the resort also contains one- through four-bedroom cottages for families or those simply 
wanting more elbow room. Our social chair for this event, Lori Grigg Bluhm, has been 
working with the resort to arrange a number of activities for attendees and their families/
guests. The annual bocce ball tournament will be held once again (most likely on Fri-
day), and we are hoping to encourage all golfers (of whatever skill level) to join in a golf 
tournament on Saturday afternoon. Other activities will include volleyball, an interactive 
hiking trail, bowling, pontoon boat rentals, fishing, kayaking, swimming, etc. A cocktail 
reception will be held both on Friday (the 27th) and Saturday (the 28th). If you or your 
firm has any interest in helping to sponsor one of the receptions, please contact me.

More information about the resort can be found at: www.drummondisland.com.

Spring is here (maybe). A good time to be thankful.

The Public Corporation Law Section of the State Bar of Michigan provides 
education, information and analysis about issues of concern through meetings, 
seminars, the section webpage, public service programs, and publication of a 
newsletter. Membership in the section is open to all members of the State Bar of 
Michigan. Statements made on behalf of the section do not necessarily refl ect the 
views of the State Bar of Michigan. 

Section Mission: 
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Creation and Administration of Planning 
Commission

In cities, villages, and townships, a planning commission of 
five, seven, or nine  members may be appointed by the chief 
elected official, subject to approval by majority vote of the 
legislative body elected and serving; in counties, a commis-
sion of 5, 7, 9, or 11 members may be established, with the 
method of appointment to be prescribed by the board of 
commissioners. In general, planning commission members 
must be qualified electors of the local unit of government; 
however, depending upon the type of local government and 
its population as of September 1, 2008, certain members of 
the planning commission need not be qualified electors (e.g., 
they might be local businesspersons that reside elsewhere): in 
all townships and counties, and in cities and villages having 
a population of 5,000 or more, one member of the planning 
commission need not be a qualified elector; in a city having 
a population between 2,700 and 2,800, three members; and 
in cities and villages having a population not fitting either 
of the above categories, two members need not be qualified 
electors. Further, there are special rules governing whether a 
chief elected official or chief administrative official may be 
a member of the planning commission. By ordinance, ad-
ditional relevant requirements may be established.

A provision for removal of planning commission members is 
provided, applicable in all communities, with removal being 
based upon misfeasance, malfeasance, or nonfeasance in office. 
The procedure requires written charges and public hearing.

Disqualification of a planning commissioner from voting in 
a conflict of interest situation is specifically addressed.

The planning commission must make an annual report to 
the legislative body providing information relative to com-
mission operations and planning activities.

Preparation and Adoption of Master Plan
All comprehensive plans previously adopted under a plan-
ning act repealed by the MPEA need not be readopted, and 
such plans shall continue in effect as “master plans.” This title 
“master plan” will now uniformly apply regardless of whether 
the plan had previously been entitled master plan, basic plan, 
county plan, development plan, guide plan, land use plan, 
municipal plan, township plan, or any other term. The leg-
islative body is required to amend any ordinance or adopt a 
new ordinance as needed to conform to the MPEA.
The planning commission is to make and approve a master 
plan, with the process for adoption requiring careful coordi-
nation with other interested entities specified in the MPEA. 
An election on whether the planning commission or legisla-
tive body has the final adoption authority for the master plan 

•

•

•

•

•

•

may be made by the legislative body in each respective local 
unit of government. In the absence of an assertion of such au-
thority by the legislative body, the planning commission will 
be the final approving body. The process of preparing and 
approving a master plan must conform to the following:
 Before preparation of a proposed master plan, a notice 

of intent and request for comment must be sent by the 
planning commission to various specified entities in the 
manner prescribed in the statute. 

 A draft master plan is then prepared by the planning 
commission, to be sent to the legislative body for review 
and comment, and the process shall not proceed further 
until the legislative body approves. If the legislative body 
rejects the proposed master plan, it must provide to the 
planning commission a statement of objections, and the 
planning commission must then address the objections.

 Once the legislative body approves distribution, the 
proposed master plan is to be sent to various interested 
entities specified in the statute, and such entities have 
63 days within which to provide advisory (only) com-
ments.

 Before approving the master plan, the planning commis-
sion must hold at least one public hearing, to be held 
after the expiration of 63 days following the distribution 
to interested entities, as noted above.

 The approval of the master plan requires a resolution 
adopted by at least 2/3 of the members of a city or village 
planning commission, or not less than a majority of the 
members of a township planning commission.

 Approval by the planning commission is the final step 
for adoption unless the legislative body has asserted the 
right to approve or reject; however, if the legislative body 
elects to be the final approving body, it may approve or 
reject only after the planning commission has approved 
the proposed master plan. If the legislative body rejects, 
it must provide to the planning commission a statement 
of objections, and the planning commission must then 
address the objections. This process is to be repeated until 
the legislative body approves.

The planning commission is authorized to prepare some-
thing newly referenced as a “sub-plan” for less than the entire 
geographic area of the jurisdiction if found to be necessary 
due to unique physical characteristics that require more in-
tense planning.
The master plan is intended to address land use and infra-
structure issues, and may project out for 20 years or more. 
The planning commission must review the master plan at 
least every five years and determine whether to consider the 

•

•
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amendment or creation of a new master plan.
An extension, addition, revision, or other amendment of a 
master plan is undertaken in the same manner as provided 
for initial adoption, subject to certain technical adjustments 
specified in the statute. A shortened approval process applies 
if an amendment addresses only grammatical, typographical, 
or similar editorial changes, a title change, or a change to 
conform to an adopted plat.

Special Provisions
After adoption of the master plan, the planning commission 
of a city, village, or county shall annually prepare a capital 
improvement program showing the needed or desired public 
structures and improvements capable of being undertaken 
within the ensuing six-year period. If the planning commis-
sion is exempted from such requirement by charter or oth-
erwise, the legislative body shall prepare and adopt a capital 
improvement program, or the legislative body may delegate 
such preparation to the chief elected official or an admin-
istrative official, subject to final approval by the legislative 
body. In townships, the obligation to prepare a capital im-
provement program is mandatory only if a township, alone 

•

•

or with other local units of government, owns or operates a 
water supply or sewage disposal system.

The planning commission may recommend to the legisla-
tive body an ordinance or rules applicable to the subdivision 
of land under Section 105 of the Land Division Act, MCL 
560.105, and planning commissions may not adopt rules or 
ordinances on their own.

If the municipality has adopted a master plan or master street 
plan, the planning commission shall, after public hearing, 
review and make recommendations on plats before action 
of the legislative body under Section 112 of the Land Divi-
sion Act, MCL 560.112. Unless waived or extended by the 
proprietor, the planning commission is limited to a 63-day 
period within which to approve, approve with conditions or 
disapprove a plat, and a failure to act within such time is 
considered a recommendation for approval.

If a plat is approved and recorded under Section 172 of the 
Land Division Act, it is deemed an amendment to and part 
of the master plan, but such action does not constitute or 
effect a public acceptance of streets or open space shown on 
the plat. 

•

•

•

Summary of Changes to the 
Michigan Zoning Enabling Act (PA 110 of 2006) 
Made by PA 12 of 2008
By Jason Ball and Lincoln Sweet, MSU Graduate Students in Urban & Regional Planning

Article I - General Provisions
Section 103 (on public hearing notices) of the Michigan 

Zoning Enabling Act (MZEA) has been rewritten in PA 12 
of 2008 for easy understanding and consistent application. 
Changes to law as a result of the rewrite are detailed in the first 
two subheadings.

Notice for multiple dwelling unit structures
Subsection 103 (2) of the MZEA required notice to be given 

“to the occupants of all structures within 300 feet of the property….” 
PA 12 of 2008 has clarified this clause, and it uses the same notice 
structure as was used in all three of the former zoning enabling 
acts for special land uses and PUDs.

In structures containing four or fewer dwelling units, one oc-
cupant of each unit must be given notice. In structures containing 
more than four dwelling units, a single notice may be given to the 
owner or manager of the structure to be posted at the primary 
entrance to the structure.

The remainder of the subsection maintains the same content 
as before. All persons to whom real property is assessed within 300 

Reprinted with permission of Mark A. Wyckoff , Editor of the Planning & Zoning News magazine, 715 N. Cedar St., Suite 2, 
Lansing, MI 48906; 517/886-0555; as appeared in the March 2008 issue of the Planning & Zoning News.
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feet of the subject property must be given notice. Furthermore, 
notice must be given regardless of the property’s location relevant 
to the zoning jurisdiction. In other words, 300 feet means 300 
feet, even if the land in question is outside the boundaries of the 
local unit of government.

Delivery of notice
Subsection 103 (3) of the MZEA requires notice to be given, 

but it provides no further explanation. PA 12 of 2008 provides a 
clear definition of given as it relates to public hearing notices. No-
tice is considered given when deposited during normal business 
hours for delivery with the United States Postal Service or other 
public or private delivery service. This must be done at least 15 
days before the request will be considered.

This change is important because it creates a uniform, easily 
understood requirement for giving notice. 

Article II - Zoning Authorization and Initiation
Rezoning of 11 or more adjacent properties

The requirements of subsection 202 (3) have not changed 
greatly as a result of PA 12 of 2008, but the subsection is now 
easier to understand and should be easier to apply. When a group 
of 11 or more adjacent properties are proposed for rezoning, no-
tice does not need to be given to property owners and occupants 
within 300 feet of the subject properties. Notice must still be 
given in a newspaper of general circulation at least 15 days prior 
to the hearing; however, the individual street addresses of the 
properties are not required to be listed in the notice.

This is not a major change to the MZEA, the main purpose 
of the new text is to create a clear understanding and provide for 
uniform application of the act.

Nonconforming uses
Subsection 208(1) of PA 12 of 2008 explicitly defines the 

purpose of the subsection; which is to codify nonconforming 
use provisions of the three former zoning enabling acts. Subsec-
tion 208(1) directs that it is to be considered a continuation, 
not a new enactment, of the law as it existed prior to the effec-
tive date of the Michigan Zoning Enabling Act (July 1, 2006).

Article III - Zoning Commission
Creation of a zoning commission

Article III has little applicability except in communities con-
templating zoning for the first time, or in which there presently 
is a zoning board or a zoning commission. To help improve un-
derstanding of this, section 301 was revised for clarity, but no 
new requirements. All local units of government exercising power 
under the MZEA must create a zoning commission unless one of 
the following applies (which does in nearly every community):

A zoning commission or zoning board created under one of 
the three former zoning enabling acts was in existence as of 
June 30, 2006.

•

A planning commission was in existence and exercising the 
powers of a zoning commission as of June 30, 2006.
The local unit of government created a planning commission 
on or after July 1, 2006 and transferred the powers and duties 
of the zoning commission to the planning commission.

Transfer of powers of the zoning commission                         
to the planning commission

The powers and duties of all zoning commissions must be 
transferred to a planning commission no later than July 1, 2011. 
After this date the powers and duties of the zoning commission 
shall be exercised only by the planning commission only.

Article IV - Zoning Adoption and Enforcement
Hearings requested by a property owner

Two significant changes have been made to subsection 
401(4), which provides for a public hearing with the legislative 
body upon the request of a property owner. The first change re-
lates to the property owner making the request. PA 12 of 2008 
reads, “The legislative body shall grant a hearing…to an interested 
property owner….” The addition of the word “interested” allows 
the legislative body to require the property owner making the 
request to justify his or her rationale to request the hearing. The 
second change affects the notice requirements for a hearing under 
this subsection. Notice shall only be given to the property owner 
making the request according to subsections 103(3) and 103(4); 
no newspaper notices or notices to adjacent property owners 
and occupants are required for this hearing before the legislative 
body.

Addition of the phrase “or charter”
In order to account for charter provisions the phrase “or char-

ter” has been added to subsections 401(6) and 401(10). Subsec-
tion 401(6) now allows a zoning ordinance to take effect 7 days 
after publication, or later as specified by charter or the legislative 
body. Subsection 401(10) now explicitly states that filing and 
publication requirements supersede charter and statutory require-
ments.

Zoning ordinance enforcement
PA 12 of 2008 provides cities with a third option for en-

forcement of zoning ordinances in subsection 407(c). A zoning 
ordinance violation may be designated a blight violation and a 
civil fine or other sanction imposed as authorized by law. This is 
only applicable to cities that establish an administrative hearings 
bureau according to section 4Q of the Home Rule City Act (PA 
279 or 1909 MCL 117.4Q). Not all cities are eligible to establish 
an administrative hearings bureau, please refer to the Home Rule 
City Act for more information.

Blight violation notices issued by the administrative hear-
ings bureau must be approved in writing by the city attorney or 

•

•
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assistant city attorney, and fines may not exceed $10,000. For a 
detailed account of the procedures of an administrative hearings 
bureau please refer to the Home Rule Cities Act.

Article VI - Zoning Board of Appeals
Zoning board of appeals membership

In subsection 601(5), PA 12 of 2008 changes the member-
ship requirements of the zoning board of appeals (ZBA). The 
original MZEA required one member of the ZBA to be a mem-
ber of the planning or zoning commission in all jurisdictions; 
this is now optional in cities and villages (but remains mandatory 
in townships and counties). Cities and villages may appoint one 
member of the planning or zoning commission to the ZBA, but it 
is not required. This change does not apply if the legislative body 
acts as the ZBA as provided for under subsection 601(2). The leg-
islative body should only serve as the ZBA in small jurisdictions 
lacking any other alternative.

Decisions made prior to the adoption of PA 12 of 2008 are 
not invalidated by the failure of a city or village to include a mem-
ber of the planning or zoning commission on the ZBA, according 
to new language in subsection 601(4).

County zoning board of appeals membership
Section 601(5) requires members of the county ZBA to live 

within the county, but outside the boundaries of a city or village. 
Previously, it was not specified that members of the county ZBA 
shall live outside the boundaries of a city or village. This change 
ensures that members of the ZBA live in the jurisdiction over 
which they preside.

Members of the legislative body on                           
           the zoning board of appeals

PA 12 of 2008 allows one member of the legislative body 
to serve as a regular or alternate member of the zoning board of 
appeals under subsection 601 (6). Previously, members of the leg-
islative body were only permitted to act as regular members of the 
ZBA. However, a member of the legislative body serving on the 

zoning board of appeals may not act as chairperson. In addition, 
an employee or contractor of the legislative body may not serve as 
a member of the zoning board of appeals; precluding the zoning 
administrator, among others, from serving on the ZBA.

Not voting twice on the same issue
Subsection 601(13) responds to a concern originally ad-

dressed by the Attorney General in Opinion No. 7201, 3/21/2007 
(and before that in AG Opinion No. 6742). The purpose of the 
subsection is to ensure fair and impartial hearings occurring as a 
result of dual membership on the ZBA and another zoning body. 
A member of the ZBA that is also a member of the planning com-
mission, zoning commission, zoning board or the legislative body 
shall not participate in a public hearing or vote on a matter that 
the member voted on previously as a member of another body. In 
this instance, an alternate member of the ZBA should sit instead. 
However, the member may participate in other, unrelated, mat-
ters regarding the same property.

Zoning board of appeals decisions
An appeal from a decision of the zoning board of appeals 

must be filed within 30 days after the ZBA issues its decision in 
writing, or within 21 days after the ZBA approves its minutes. 
If the ZBA issues its decision in writing, it must be signed by 
the chairperson, if there is no chairperson, the decision must be 
signed by the members of the ZBA. The court may affirm, re-
verse, or modify the decision of the zoning board of appeals, and 
make other orders as justice requires. 

Re-adoption of the zoning ordinance as a result of the 
MZEA

Zoning ordinances need not be readopted as a result of the 
MZEA, but they are subject to all requirements and procedures 
set forth in the act. Therefore amendments may need to be made 
in order to make the ordinance consistent with the new language, 
but re-adoption is not mandatory. 

Upcoming Events

May 10, 2008 at 9:30 a.m. – Council meeting at Miller Canfield (Lansing) 

June 27-28, 2008 – PCLS/MAMA Summer Conference to be held at Drummond Island, MI. Registration forms will 
be available at www.michbar.org/public corp, and via a mailing. The PCLS Annual Meeting 
as well as the Council Meeting will be held during the Summer Conference. 
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On March 13, 2008, the governor signed Senate Bill 206 
that unifies the three current planning acts for municipalities, 
townships, and counties into a single Michigan Planning En-
abling Act (Michigan Public Act 33 of 2008). This Act provides 
for the formation of planning commissions and the procedures for 
preparing, adopting, amending, and implementing master plans. 
The Act repeals the previous Municipal Planning Act (PA 285 of 
1931), County Planning Act (PA 282 of 1945), and Township 
Planning Act (PA 168 of 1959). The following is an evaluation 
of some of the changes to the Act from a community planning 
perspective.

Formation of a Planning Commission
The new Act requires that within 14 days after a local unit 

of government adopts an ordinance creating a planning commis-
sion, the clerk of the local unit shall transmit notice of the adop-
tion to the county planning commission. This would only apply 
to a community that is newly creating a planning commission, 
not where there is an existing commission under the previous 
acts. Requirements for townships to publish the resolution creat-
ing a planning commission have been retained; however, the time 
period for it to be effective has been increased from 60 days to 
63 days.

The new Act requires a planning commission to consist of 
five, seven, or nine members. The previous Township Planning 
Act specified five to nine members (so the new Act essentially 
requires an odd number of members). The previous Municipal 
Planning Act required nine members, except in cities and villages 
with populations less than 5,000. The previous Municipal Plan-
ning Act provided for the mayor/president, a council member 
and the chief administrative official of the city or village to serve 
on the planning commission. Townships, however, were only 
permitted to have one township board member on the planning 
commission and based upon a Michigan attorney general opin-
ion, the township supervisor could not serve. The new Act now 
allows one member of the legislative body or the chief elected of-
ficial, or both, to be appointed to the planning commission. The 
previous Township Planning Act required that members be quali-
fied electors and property owners of the township. The require-
ment for being a property owner was not carried over into the 
new Act. Provisions for cities and villages to have members who 

were not qualified electors serve on the planning commission (i.e. 
administrative officials) have been retained for cities and villages 
only; however, the Act now specifies the number of non-electors 
allowed in cities and villages.

The new Act provides a more detailed process for disquali-
fying a planning commission member from a vote on a specific 
item where there is determined to be a conflict of interest. The 
process for removing commissioners has been specified as requir-
ing a public hearing and vote by the legislative body.

The Township Planning Act required that the planning com-
mission make an annual written report to the legislative body 
concerning its operations and the status of planning activities. 
This has now been extended to cities and villages.

The new Act requires planning commissions to meet a mini-
mum of four times a year, consistent with what was required for 
townships. This reduces the previous requirement for cities and 
villages to meet at least once a month.

Master Plan
The new Act outlines the purpose of a master plan. A state-

ment of purpose for a master plan was included in the Township 
Planning Act but not the Municipal Planning Act. The purpose 
is similar to the Township Planning Act. It should be noted that 
the statement “to avoid the overcrowding of land by buildings or 
people” has been replaced with “healthful and convenient distri-
bution of population,” which was likely changed in light of the 
smart growth principles of compact development.

The old Municipal Planning Act had a provision for a zoning 
plan; the new Act clarifies what the zoning plan is supposed to 
contain, but the Township Planning Act didn’t mention a zoning 
plan. The new Act requires a local unit of government that has a 
zoning ordinance to include an explanation in the master plan for 
how the land use categories on the future land use map relate to 
the districts on the zoning map.

If a master plan includes a master street plan, the means for 
implementing the master street plan in cooperation with the 
county road commission and MDOT must be specified in a man-
ner consistent with the respective powers and duties of and any 
written agreements between these entities and the municipality. 
This will help strengthen the link between land use and transpor-
tation plans.

A Planner’s Perspective on the New 
Michigan Planning Enabling Act 

By Jeff  Purdy, AICP, LSL Planning, Inc., Royal Oak, MI
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Sub-area Plans
The Township Planning Act specified that a sub-area plan 

could be prepared for a specific geographic area within the town-
ship. This was never explicitly provided for in the Municipal 
Planning Act, although it is common practice in many cities and 
villages. The provision from the Township Planning Act has now 
been extended to all local units of government; however, the pro-
vision in the Township Planning Act that a site plan for a property 
located in the plan area shall comply with the sub-area plan was 
not carried over into the new Act. This provision had been used in 
townships to require developments to adhere to design standards, 
street alignments, etc. It’s not clear how this previous practice will 
be affected.

Master Plan Adoption Process
The process for notification and coordination with adjacent 

communities, the county and other agencies at the beginning and 
throughout the process of preparing the plan has been retained 
in the new Act; however, if the master plan will include a master 
street plan, the county road commission and MDOT need to 
receive notices and a copy of the draft plan. This will assist in co-
ordinating the local desires for roadway improvements with road 
agencies.

The previous planning acts required that a draft of the plan 
be provided to adjacent communities, the county, and other 
agencies for review and recommendation. To minimize printing 
costs, some communities distribute electronic copies of the plan. 
The new Act specifies that the distribution of electronic copies of 
the plan may be substituted for printed copies where the planning 
commission states that it intends to make such submittals by elec-
tronic mail and the entity receiving that notice does not respond 
by objecting to the use of electronic mail. Providing the adjacent 
communities with a link to a website containing the plan is also 
provided for in the Act. 

A requirement in the new Act will be that adjacent com-
munities, the county, and other agencies are now also required to 
receive notice of the public hearing on the plan.

The Township Planning Act did not explicitly require master 
plan approval by resolution. The new Act requires the resolu-
tion of adoption for the plan to refer expressly to the maps and 
descriptive matter of the master plan. A statement recording the 
planning commission’s and legislative body’s approval of the mas-
ter plan, signed by the chairperson or secretary of the planning 
commission, must be included on the inside of the front or back 
cover of the master plan and, if the future land use map is a sepa-
rate document from the text of the master plan, on the future 
land use map.

The Act specifies that amendments to a master plan need to 
be submitted to adjacent communities and other agencies for a 
42-day review (the previous acts specified 40 days).

When a planning commission sends notice that it intends 
to prepare a sub-area plan, the notice may indicate that the lo-
cal unit of government intends not to provide that entity with 
further notices of or copies of proposed or final sub-area plans 
unless the entity responds that it chooses to receive notice of sub-
area plans.

Capital Improvement Plans
Provisions for capital improvement programs have been ex-

panded in the new Act. City and village planning commissions 
are now required to prepare a capital improvement program. The 
planning commission of any township that operates a water or 
sewer system is now required to prepare a capital improvement 
program—for those that don’t, it is optional.

Subdivision Regulations
Provisions for planning commission drafting and recom-

mending subdivision regulations have been expanded. A provi-
sion has been added requiring a planning commission public 
hearing, with notice published 15 days prior to the hearing in the 
newspaper and provided to adjacent property owners.

Transitional Provisions
The Act takes effect September 1, 2008 and provides transi-

tional provisions. Any plan adopted under the previous acts will 
remain effective, until a new plan or update is prepared. Planning 
commissions formed under the previous acts or by charter con-
tinue in effect and need not be changed until July 1, 2011, un-
less the ordinance forming the planning commission is amended. 
However, the duties of the planning commission must follow the 
requirements of the Act.

The above represents a summary of the major substantive 
changes from a planning perspective. There are a number of 
more subtle changes in the language, which will warrant more 
in-depth legal review. The new Act has moved through the adop-
tion process fairly quickly and now that it has been adopted, any 
issues related to its application will need to be further explored. 
Similar to the Michigan Zoning Enabling Act, which was recently 
amended to clean up problems found in application, additional 
refinements to the Michigan Planning Enabling Act will likely 
be needed. 



Spring 2008, No. 1

9

The section has reserved all 40 rooms in the lodge, as well as 10 two bed- two bath fully furnished cottages. Our 
room rate—whether it is a loft (bed upstairs for the kids) or a standard—is $154 a night… the cottages are $299 a 
night. Register now. The Drummond Island Reservation number is  (800) 999-6343; www.Drummondisland.com.
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The AHB Alternative: 
Handling Blight Administratively
By Susan G. Murphy, Deputy City Attorney, City of Jackson

In 2003, the Home Rule Cities Act was amended to pro-
vide for the creation of blight violations enforced through an 
Administrative Hearings Bureau (AHB).

1
 Blight violation can 

include zoning; housing and property maintenance; solid waste 
and illegal dumping; disease and sanitation; noxious weeds; 
abandoned, inoperable, or impounded vehicles; and munici-
pal vehicle licensing.

2
 The AHB enables a city to enforce its 

blight violations through an administrative process outside of 
the jurisdiction of the local district court. A blight violation is 
subject to a fine not to exceed $10,000.

3

The legislation provides:

A city that has a population of 7,500 or more and is 
located in any county, or a city that has a population 
of 3,300 or more and is located in a county that has 
a population of 2,000,000 or more, may establish 
an administrative hearings bureau to adjudicate and 
impose sanctions for violations of the charter or or-
dinances designated in the charter or ordinances as a 
blight violation. The bureau may accept admissions 
of responsibility for blight violations. Pursuant to a 
schedule of civil fines and costs, the bureau may col-
lect civil fines and costs for blight violations.

4

Jackson’s Adoption
While the state was enacting this legislation, the Jackson 

City Council members were focusing on the goals for the 2004 
new year. Their focus—code enforcement; staff ’s chore—get 
better compliance while expediting the process. Was there an 
answer to what seemed like an unending cycle? Could it be 
hidden in this newly passed law that allowed cities to create 
administrative hearings bureaus?

When first enacted, the new legislation garnered attention 
from the Michigan Association of Municipal Attorneys listserv. 
Member comments focused on the cost of such a bureau and 
logistics, resulting in many dismissing the idea as infeasible. 
But why couldn’t it be a part-time bureau?

In January 2004, during a goal setting session, we pre-
sented the Jackson City Council with the concept of creating 
an AHB without having much time to really contemplate the 
process of creating it. It just appeared that it would enable the 

City to get code enforcement cases heard in what we hoped to 
be a more efficient and effective manner than district court. 
Our district court was encumbered by the misdemeanor crimes 
and mounting felonies that many district courts faced. It was 
not unusual for code enforcement cases to have low priority 
for these obvious reasons. We had to try something. Following 
these preliminary discussions, the City Council authorized us 
to proceed.

In the early months, focus was on the ordinance and the 
documents needed to make the process work. In August 2004, 
the ordinance was presented for City Council adoption. After 
that, the budget was created anticipating two part-time attor-
neys that would handle the cases as the hearings officers. For-
tuitously, a retired district court judge resided in the county 
who was interested in working with us one day a month as 
we moved forward with the AHB. Another local attorney, our 
former planning commission chairperson, was the second at-
torney hired to handle the cases on a second day during the 
month.

Initially, the clerical work was managed by rotation of cur-
rent clerical staff from the city manager’s office and the com-
munity development department. Within months of opening 
the AHB, we hired a part-time administrative assistant to work 
approximately 10 to 12 hours a week replacing the rotating 
staff.

The budget allowed for the purchase of a video camera, 
tripod, laptop, printer, and tapes for purposes of maintaining 
the appellate record. At the time, we were in temporary hous-
ing while City Hall was being renovated. This allowed us to 
be flexible with setting up for hearings. Our new City Coun-
cil chamber was completed with a new audio-visual system, 
which we now use that for the recording of hearings.

Jackson’s Ordinance and Process
Logging on to the City’s website at www.cityofjackon.org, 

you can link to the city ordinances. The Administrative Hear-
ings Bureau Ordinance is contained in Chapter 2.5 although 
each of the relevant chapters (zoning, housing, noxious weeds, 
etc.) designates various violations as blight violations. The ma-
jority of the AHB’s ordinance follows the state law and the 
Chicago Bureau’s process. Although the state law established 
the maximum $10,000 file, we proposed, and the City Coun-
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cil adopted, a resolution that established minimum and maxi-
mum penalties based on the provision violated:

Trash, garbage, graffi ti, and noxious weeds $0– 500

Building code violations $0– 500

Unlicensed building code violations $100– $500

Fire code violations $100– $500

Housing, vehicles, and zoning violations

First offense $0– $2000

Second offense $500– $4,000

Third offense $1,000– $6,000

Fourth offense $1,500– $8,000

Fifth offense $2,000– $10,000

The resolution also provides for deviation from the fine 
schedule for substantial and compelling reasons.

The process of the bureau itself mirrors district court 
practice. We modified several state court administrator district 
court forms for use. These include forms that provide a notice 
of rights, an attorney appearance, entry of default, entry of 
judgment, and dismissal. Our most commonly used form is 
the Notice of Continue Administration that sets forth findings 
that warrant ongoing administration both pre- and post- plea 
of responsibility.

Part-time Bureau Handles Full-time Caseload
For brevity, let’s discuss housing cases. The first notice to 

the owner establishing a hearing is sent out with the intention 
that the parties will meet at a pre-trial to review the case and 
determine what the plan is for the rehabilitation of the house. 
The owner is given time to bring the property into compliance 
without the threat of the potential penalty. Often, as long as 

we see progress towards compliance, we continue the hear-
ings without adjudication—at least until we get to six-months 
from the original hearing date.

If the property is brought into compliance during the first 
six months, we usually resolve the action upon the payment 
of costs. If we don’t see progress or we reach six months, we 
then anticipate having a plea of responsible. After the plea, 
the owner is given additional time to bring the property into 
compliance and the fine is directly related to the time it takes 
to complete the project as well as the owner’s financial contri-
butions to the project. The goal of the AHB is to get compli-
ance and not to assess fines; therefore, when properties are 
completely renovated above and beyond the citations that 
were issued, an owner can receive leniency in the final amount 
assessed as the fine.

When an owner does not appear, a default is entered and 
the taking of default judgment is scheduled for hearing. When 
the default judgment is entered, it includes the fine and costs 
for the AHB, community development, and prosecution. De-
fault judgments usually result in liens against the property until 
we have the owner’s attention. While we might subsequently 
agree to set aside a default judgment, it usually is done follow-
ing demonstrated good-faith progress.

When the AHB opened, we focused on housing and 
building maintenance cases. After the state’s inoperable vehicle 
statute was amended, we amended our ordinance to include 
vehicle enforcement. As we moved forward, a part-time code 
enforcement officer was hired to focus on citing garbage and 
vehicle cases.

5
 

The follow table depicts the quantity and types of cases the 
Jackson AHB has handled since it first opened in April 2005:

Cases by type
2003

(DC)
6

2004

(DC)
2005

(9 months)
2006

(12 months)
2007

(12 months)
Total

Housing
91 95

75 (DC)
108

184 221 513 37.3%
7

Garbage 55 86 217 358 26.1%
Vehicles

1 N/A
1 (DC)
191

94 285 20.7%

Building Inspection 12 18 37 67 4.9%
Zoning

5 4
0(DC)

4
9 0 13 1.8%

Voided 6 17 30 53 3.9%
Noxious Weeds N/A 24 61 85 6.2%

Total for Year 185 529 660 1,374
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Initially, the AHB operated on two Wednesdays a month 
from 8:30 a.m. to 5:00 p.m. When the defaults elevated, we 
moved all defaults to a third Wednesday a month from 8:30 
a.m. to 12:00 p.m. to enable more new cases on the regular 
schedule. As you can see by the table, the numbers are signifi-
cantly higher than what was being handled by one attorney 
doing all the district court misdemeanor work.

Ongoing Issues
There are issues we face.
There is an unending number of cases jamming the process 

and causing matters to be set out close to 90 days for the first 
hearing. This often results in owners not appearing at the first 
hearing having lost or misplaced the first notice. Also during 
those 90 days, we often find that owners have sold properties 
or been subject to foreclosure proceedings. This causes more 
administrative work without coming to a timely compliance.

To compensate for the overwork of the system, we began 
to reconsider what triggered certain cases. For example, rather 
than issuing a notice of violation before the AHB for every 
instance of a garbage violation, we began to look at those cases 
where the department of public works has performed at least 
one prior cleanup. In this way, we are only subjecting owners 
who have repeatedly failed to attend to their properties to the 
fines.

Again, foreclosures have caused distress on the system. 
Our current foreclosure listing has over 900 residential units 
in Jackson at some level of foreclosure. Once a bank has pos-
session of the property it gets very difficult to get complete 
compliance, and in many instances even more difficult to de-
termine who is managing the property. Most of the banks list a 
corporate office for tax purposes and by the time that office has 
forwarded the notice to an REO department, we have taken a 
default or default judgment. Once we have a bank’s attention, 
it becomes even more difficult to anticipate how long the bank 
will need to turn the property over to an owner who is willing 
to work quickly to get the property into compliance. While 
in many instances we have closed files against banks without 
compliance, we have been able to recover the costs the com-
munity development department and the AHB have incurred 
in handling the file during the bank’s ownership.

Another issue we are presently working on is establishing 
a collections process. The statute allows the city to lien the 
judgment and establishes that the judgment is enforceable like 
any judgment entered by a court.

8
 We are presently revisiting 

the older files to determine feasibility of the collections process 
and the status of ownership on these earlier files if liens were 
not timely filed.

Finally, the number of cases the AHB is handling is so 
significantly higher than under the previous district court 
practice that the attorney’s clerical staff became overwhelmed. 
In late January 2008, after a review of the AHB’s success in 
meeting its overhead requirements, the attorney’s office was 
authorized to hire temporary part-time clerical assistance for 
the office specifically assigned to help with the administration 
of the files. While this salary is currently charged against the 
AHB budget, our hope is that once the collections process is 
fully functioning, it may justify a permanent hiring.

Conclusion
The system has been working for 3 years in April. We 

are handling significantly more cases then those that went to 
district court. While we have problems with obtaining compli-
ance in these difficult real estate times, we are justifying the on-
going existence of our AHB. Last month, the MML asked us 
to help put together a program to offer to municipalities that 
want to create AHBs. Watch for the agenda and dates! 

Endnotes
1  MCL 117.4q.

2  MCL 117.4q(4). Also, current legislation is pending to make political 
signs located in the right of way subject to AHB blight violations.

3  MCL 117.4q(3).

4  MCL 117.4q(1).

5  That position has now merged into an inspector’s position following 
attrition.

6  DC stands for the cases brought to District Court before implementing 
that case type into AHB caseload.

7  Percentage is of AHB cases only.

8  MCL 117.4q (16).
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Michigan Vehicle Code
Permanent Residency Requirement for 

Driver’s Licenses
Only a resident of Michigan may be issued a 

Michigan driver’s license. A person who is not a 
lawful resident of the United States cannot be a 
resident of this state for purposes of obtaining a 
driver’s license under sections 51a and 303(1)(h) 
of the Michigan Vehicle Code, MCL 257.51a 
and MCL 257.303(1)(h).

Opinion No. 7210
December 27, 2007

Plats
The scope of permissible “public uses” of 

platted roads ending at the shore of a lake
While the legislature has the authority to 

modify the law, any legislative modification of 
the judicially established rules of property law 
that have shaped the rights and expectations of 
property owners regarding the meaning of “pub-
lic use” in the context of platted roads ending at 
the shore of a lake has the potential to impact 
existing property rights and would be subject to 
the constitutional protections against the taking 
of property without due process and just com-
pensation.

Opinion No. 7211
January 30, 2008

Opinions of the 
Attorney General 
Mike Cox

Editor’s note: Assistant Attorney General George M. 
Elworth of the Finance Division and a member of 

the Publications Committee furnished the text of the 
headnotes of these opinions. The full text of these opinions 

may be accessed at www.mi.gov/ag.

I’ll Bet You Didn’t Know 
(or maybe you forgot): 
“Mrs. Rosa, Sojourner, Willie—

and Juneteenth?” 

A regular feature submitted by Richard J. Figura, Simen, Figura & 
Parker, P.L.C., Flint and Empire, Michigan

I’ll bet you knew all of the Michigan official holidays, but I’ll bet 
you didn’t know, or maybe you forgot, that there are other Michigan 
days officially set aside to celebrate persons or events but which are not 
official holidays; that is, they are not days on which government offices 
are closed or on which certain business cannot be transacted. The of-
ficial holidays are, of course, set forth in MCL 435.101, and they are:

January 1   New Year’s Day
3

rd
 Monday in January  Martin Luther King, Jr. Day

February 12   Lincoln’s Birthday
3

rd
 Monday of February  Washington’s Birthday

last Monday of May  Memorial or Decoration Day
July 4    Independence Day
1

st
 Monday in September Labor Day

2
nd

 Monday in October Columbus Day
November 11  Veterans’ Day
4

th
 Thursday of November Thanksgiving Day

December 25   Christmas Day

Also, every Saturday from 12 noon until 12 midnight is desig-
nated a half holiday.

Under MCL 435.101, all of the above holidays and half holidays 
are treated as Sunday “for all purposes regarding the presenting for 
payment or acceptance, and the protesting and giving notice of the 
dishonor of bills of exchange, bank checks, and promissory notes, also 
for the holding of courts, except as otherwise provided in this act.” The 
statute then provides that “bills, checks, and notes otherwise present-
able for acceptance of payment on these days shall be considered as 
payable and presentable for acceptance or payment on the next secular 
or business day following the holiday or half holiday.”

There are also more than 25 other celebratory days that have not 
risen to the status of requiring government offices to be closed, but that 
are, nevertheless, established and recognized by the Michigan legisla-
ture—many of which are very interesting and surprising. They are too 
numerous, however, to describe in this one article. Instead, in honor 
of Black History Month, I will focus on just those recognizing African 
Americans. There are four of them. But first, how many of you know 
when to celebrate Mrs. Rosa L. Parks Day, Sojourner Truth Day, or 
Willie Horton Day? Not many, I would guess. And, how many of you 
have ever heard of Juneteenth? Probably fewer.

Continued on page 20
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State Law Update
By Sarah J. Gabis and Christopher W. Braverman, Foster, Swift, 
Collins & Smith, PC

Claim of Appeal from ZBA Decision                                                    
Does Not Preclude Subsequent Lawsuit

Houdini Properties LLC v City of Romulus, 480 Mich 1022 (Is-
sued Jan. 18, 2008)

Plaintiff property owner sought a use variance from the 
City to erect a billboard on its property. The Zoning Board of 
Appeals (ZBA) denied the request, based on the recommen-
dation of its planning consultant. Plaintiff appealed the ZBA 
decision in circuit court by filing a claim of appeal under MCL 
125.585(11). Plaintiff then filed a separate civil action against 
the City, seeking damages arising from the ZBA’s denial under 
theories of taking, substantive due process, and civil rights. 
The circuit court first affirmed the ZBA’s decision in plaintiff ’s 
claim of appeal. The circuit court then granted summary dis-
position in favor of the City in the civil lawsuit, finding that 
plaintiff ’s constitutional claims were required to be joined in 
the claim of appeal, and that res judicata barred the civil law-
suit. The court of appeals affirmed the decision.

In lieu of granting leave to appeal, the Supreme Court 
reversed the court of appeals decision, and vacated the circuit 
court’s grant of summary disposition. In doing so, the Court 
ruled that the claim of appeal under MCL 125.585(11) was 
not a pleading, meaning that the compulsory joinder provi-
sions of MCR 2.203(A) did not apply. Further, the circuit 
court’s decision on the claim of appeal was not res judicata on 
the constitutional claims, as the ZBA “did not have jurisdic-
tion to decide the plaintiff ’s substantive due process and tak-
ings claims.” Because the ZBA did not have authority to rule 
on the constitutional claims, the Court ruled that “the circuit 
court’s review [of the ZBA decision] is confined to the record 
and decision of the [ZBA].” As a result, plaintiff ’s subsequent 
lawsuit asserting the constitutional claims could go forward.

PSC Allowed to Amend Terms of METRO Act Permit

Charter Twp of Commerce v Michigan Public Service Comm’n, __ 
Mich App __ (Issued Jan. 22, 2008)

Plaintiff Township issued a permit to defendant McLeod 
USA, a telecommunications provider, for access to the Town-
ship’s right-of-way for its fiber optic cables. After the METRO 
Act took effect in 2002, the Public Service Commission (PSC) 
created two forms (“unilateral” and “bilateral”) to be used 
when applying to a municipality for such a permit. Defen-
dant sought an updated permit from the Township under the 

METRO Act, using the unilateral form. That form states that 
the provider shall obtain liability insurance for environmen-
tal contamination in the amount of $500,000. Defendant re-
quested a waiver, stating that its facilities were already in place 
and that it would require its contractors to obtain the insur-
ance if any work was needed in the future. The Township re-
fused to waive the requirement. Pursuant to MCL 484.3106, 
Defendant requested a mediator to resolve the dispute. The 
mediator found that the PSC’s standard form permits were not 
necessarily nonnegotiable, and the Township submitted a re-
quest for PSC review. The PSC determined that the language 
of the METRO Act allows parties to agree on different permit 
terms, and the PSC can resolve the dispute when the parties 
cannot agree. Finally, it ruled that the permit should be revised 
so that Defendant would only have to purchase the liability in-
surance if it placed any new or existing facilities underground 
within the Township’s right-of-way.

The court of appeals upheld the PSC’s interpretation of 
the METRO Act. The court found that the relevant statute, 
MCL 484.3106, authorizes the PSC to not only accept a peti-
tion to amend the unilateral permit, but to impose an amend-
ment of the environmental insurance provision, based on its 
finding that the activities did not pose a danger of contamina-
tion. In reading the METRO Act as a whole, the court found 
that it created “a comprehensive process to allow the PSC to 
interact with the parties to impose reasonable permit terms 
that reflect the practicalities of the situation.” With respect to 
the standard forms addressed by the statute, the court ruled 
that the parties are only required to “begin with a standard per-
mit form, before either agreeing to changes or seeking media-
tion or resolution through the PSC.” Either party can request 
an amendment of the standard form. Finally, the court ruled 
that the PSC’s decision did not violate the Township’s consti-
tutional right to reasonably control its right-of-way.

Township Not Liable for Promissory Estoppel                                         
in Special Assessment Project

Adams v Charter Twp of Orion, Mich Ct App unpublished deci-
sion (No 275376, Issued Feb. 21, 2008)

In 1996, plaintiffs petitioned the Township to form a 
special assessment district for the installation of public water 
and sewer systems. In 2000, the Township Board initiated the 
project, and passed a motion providing that future funds from 
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unrelated litigation would be used to pay “as much of the cost 
as possible for installing sewer and re-capping roads” in the 
district. In 2004, the Township issued a report stating that 
it never took any official action to ensure that the residents 
would be reimbursed for costs assessed against them as part of 
the district. Plaintiffs sued, basing their claims on theories of 
promissory estoppel and fraudulent misrepresentation. They 
alleged that the Township promised to reimburse them with 
the money from the settlement agreement if they acquiesced to 
the formation of the district. Plaintiffs argued that in reliance 
on the Township’s resolution to reimburse them, they allowed 
the project to go forward without opposition.

The court ruled in favor of the Township, finding that un-
der the special assessment statute, MCL 41.723 and 41.724, 
the Township may require a petition to initiate a project. When 
the petition is received, the Township must hold a hearing on 
the matter, after which the Township “may” amend the pro-
posal. The Township, however, is not required to discontinue 
or make any changes to the proposed project, even if there are 
objections. Inferring that the petition filed by plaintiffs was 
valid, the court concluded that once the petition was accepted 
by the Township, plaintiffs had no ability to stop the project, 
and could not have relied on any promise made after the peti-
tion was accepted. Therefore, one of the elements of both of 
Plaintiffs’ theories—reliance—was missing. The fact that they 
did not object at the hearing did not constitute “reliance” be-
cause they did not forfeit some other, less expensive alternative 
opportunity. Any forbearance on plaintiffs’ part was simply 
“not definite and substantial.” Further, plaintiffs could not sat-
isfy the requirement of showing fraudulent intent on the part 
of the Township when it passed the resolution regarding reim-
bursement. There was no showing that the Township had no 
intention of fulfilling that promise at the time it was made.

Appraiser’s Opinion in Condemnation Case Admissible, 
Based on Relevant Facts

Bd of County Road Commissioners for the County of Oakland 
v Bald Mountain West, Mich Ct App unpublished decision (No 

275230, Issued Feb. 14, 2008)
The Oakland County Road Commission filed a partial 

condemnation action against defendant, seeking to condemn 
a strip of land approximately 300 feet by 60 feet, which was 
located at the south end of defendant’s property. Defendant’s 
property contained the only east-west road for approximately 
three miles, and had proposed to split its lot into six sub-par-
cels. By condemning the subject property, the Commission 
sought to connect two existing roads to create a new, unin-
terrupted east-west road. The Commission was ordered to 
pay just compensation to defendant for the taking, and the 
trial court conducted a valuation trial. The Commission’s ap-

praiser opined that the taking did not reduce the value of the 
remaining property, and valued the compensation at $76,500. 
Defendant’s appraiser opined that the taking did reduce the 
value of the remaining property, and valued the compensa-
tion at $1.15 million. The jury awarded $385,000, and the 
Commission appealed, arguing that the methodology used by 
defendant’s appraiser lacked any basis to support his conclu-
sion, and his testimony should have been excluded.

The court disagreed, noting that under MRE 702, the 
trial court must ensure that each aspect of an expert witness’s 
testimony is reliable. In a partial taking, damages consist of the 
property taken plus severance damages to the remaining prop-
erty. Earlier cases established that evidence regarding value is 
to be liberally construed, and determining value a question of 
“sound judgment and discretion based on consideration of all 
relevant facts in a particular case,” as opposed to rigid formulas 
or rules. Defendant’s appraiser reasoned that based on the tak-
ing, one of the proposed sub-parcels no longer conformed to 
the Township’s two-acre minimum lot requirement; defendant 
no longer had the only east-west road; defendant’s east-west 
road was inferior to the new east-west road; and defendant’s 
sub-parcels had been “outpositioned” in the marketplace, 
meaning defendant would have to sell them at a reduced price 
or it would take longer to sell them. The court found that 
defendant’s appraiser identified the factors that affected his 
opinion and explained the bases for that opinion. Accordingly, 
the Commission’s objections “were relevant only to the weight 
of [the appraiser’s] testimony, not its admissibility.”

ZBA Decision Regarding Accessory Use                            
                  Remanded for Further Findings

Perlman v Charter Twp of Bloomfield, 
Mich Ct App unpublished decision 
(No 267493, issued Jan. 8, 2008)

In this zoning case, plaintiff constructed a “sports court” in 
his backyard without any permits or approval from the Town-
ship. After the Township instructed him to obtain approval 
from the Zoning Board of Appeals (ZBA), the ZBA denied his 
request to approve the court as a permitted accessory structure. 
Plaintiff appealed to circuit court, and the court reversed the 
ZBA’s decision.

On appeal, the Township first argued that it was improp-
er for the circuit court to review exhibits and information 
that were not presented to the ZBA, which thereby expanded 
the record. While recognizing that a circuit court’s review is 
generally limited to the record before the ZBA, the Court 
found that the Township waived its objection by not rais-
ing it before the circuit court. Specifically, the Township did 
not object to additional information that was presented in 
plaintiff ’s reply brief.
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By Timothy Wilhelm and Carlito Young  
Johnson, Rosati, LaBarge, Aseltyne & FieldThe Township then argued that 

it was within the ZBA’s discretion to 
reject the request for approval of the 
sports court. This dispute was based 
on whether the sports court had sides 
above the existing grade of the rear 
yard, which would make it subject to 
additional standards in the Township’s 
zoning ordinance. The evidence in 
the record was insufficient to establish 
whether the sports court was above the 
existing grade, so the court remanded 
the case to the trial court for determi-
nation of that issue.

Plaintiffs Entitled to Emotional Dam-
ages in Trespass-Nuisance Claim

Stevens v City of Flint, Mich Ct App un-
published decision (No 272329, issued 

Dec. 20, 2007)
Plaintiffs filed a trespass-nuisance 

action against the City in 2000, based 
on a sewer system failure that caused 
raw sewage to back up in their homes. 
After a jury trial on the issue of dam-
ages, the trial court entered a judgment 
awarding plaintiffs economic and non-
economic damages. The City appealed, 
arguing that plaintiffs were not entitled 
to recover emotional damages for a 
trespass-nuisance claim.

Although trespass-nuisance claims 
are no longer viewed as an exception 
to governmental immunity (based on 
the Supreme Court’s 2002 decision in 
Pohutski v City of Allen Park), the court 
was required to base its decision on the 
precedent applicable at the time this 
case was filed. Relying on earlier cases, 
the court found that trespass-nuisance 
is considered a tort, and emotional 
damages are recoverable in tort claims, 
which include both mental anguish 
and emotional distress. Therefore, the 
court upheld the trial court’s order of 
judgment. 

Enforcing consent judgment, collateral estoppel, res judicata,                      
substantive due process, equal protection

Columbia Properties of Michigan v County of Wayne, 2008 WL 283725            (ED 
Mich slip copy)

Property owner entered into a consent judgment with Van Buren Township 
providing for preliminary approval of a single-family residential development and 
that property owner was responsible for extending the public sewer along adjacent 
roadways to serve the development. Plaintiff then obtained sewer permits from 
Wayne County, but was informed that sewer could not be constructed in existing 
right-of-ways. When the township rejected all cost-effective alternatives, plaintiff 
sued to enforce the consent judgment and for violation of its due process and equal 
protection rights. Judge Julian Abele Cook, Jr. found that further administrative 
action would not have been productive and plaintiff ’s claims were ripe. Plaintiff ’s 
action to enforce the consent judgment was not barred by doctrines of collateral 
estoppel or res judicata. Plaintiff sufficiently pled an equal protection claim by 
presenting evidence of others allowed to construct sewer lines in existing right-of-
ways. The township failed to present evidence supporting its denial of plaintiff ’s 
request to construct sewer line in the right-of-way, which created issue of fact for 
trial, and the issues of whether plaintiff ’s request for township’s cooperation un-
der the consent judgment, and whether such cooperation required expenditure of 
township funds raised, questions of fact for trial.

Breach of contract, substantive due process, procedural due process,         
equal protection, First Amendment retaliation, conspiracy

Hillside Productions, Inc. v County of Macomb, 2008 WL 268888              (ED 
Mich slip copy)

Plaintiff operated an amphitheater in a county park pursuant to contract, 
and when the county attempted to limit the sharing of parking revenue, plaintiff 
sued for breach of contract and alleged a variety of other claims; the county filed 
counter-claim. On cross-motions, the court dismissed plaintiff ’s procedural due 
process, equal protection, First Amendment retaliation, and conspiracy claims, but 
granted summary judgment in plaintiff ’s favor on its breach of contract claim and 
also found that the question of whether county’s attempt to limit sharing of park-
ing revenue was unreasonable, arbitrary and capricious in violation of plaintiff ’s 
substantive due process rights was one for the jury.

Expert testimony, motions in limine, economic loss, FRE 702, Daubert

Rondigo, LLC v Casco Township, 2008 WL 268815 (ED Mich slip copy)
Owner and operator of a composting site sought to present testimony of eco-

nomic loss expert to support its claim for damages resulting from Casco Township’s 
refusal to approve a special land use application which plaintiff alleged violated its 
due process, equal protection, and First Amendment rights. The court granted 
motion to bar testimony of plaintiff ’s expert explaining that, although relevant, 
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the expert’s conclusions lacked a reasonable basis in fact and 
were not sufficiently reliable under FRE 702 and Daubert 
standards.

Equal protection, substantive due process, conspiracy

Hines v City of Brighton, 2008 WL 126622 (ED Mich slip copy)
An African-American male building owner and Caucasian 

female partner and operator of second floor tea room sued the 
city, alleging conspiracy and violations of plaintiffs’ equal pro-
tection and substantive due process rights after city ordered the 
tea room closed upon finding numerous life-safety, building, 
and fire code violations. The court dismissed the equal protec-
tion claim, finding that plaintiffs failed to identify similarly-
situated businesses that were treated differently. The court also 
found that the city’s order of closure was based on legitimate 
public health, safety, and welfare concerns and thus dismissed 
the substantive due process claim. Plaintiffs’ §1985 conspiracy 
claim was dismissed for lack of evidence that the alleged con-
spiracy was motivated by class-based animus.

Selective enforcement, equal protection, substantive due 
process, qualifi ed immunity

Marras v City of Livonia, 2007 WL 3227594 (ED Mich slip 
copy)

A music store owner alleged selective enforcement in vio-
lation of equal protection, substantive due process, and First 
Amendment rights when he was issued a citation after refusing 
to move a portable sign from a sidewalk despite ordinance of-
ficer’s warning that sign violated the city’s sign ordinance. The 
court dismissed the substantive due process claim, finding that 
it was duplicative of and subsumed by plaintiff ’s First Amend-
ment claim. Plaintiff ’s selective enforcement claim failed for 
lack of evidence of similarly situated individuals who were not 
prosecuted for similar offenses. The court also found that the 
ordinance officer was entitled to qualified immunity as to all 
constitutional claims.

Police misconduct, deliberate indifference,                     
qualifi ed immunity, stay of proceedings

Dominguez v. Overton, 2008 WL 495504 (E.D.Mich. 2008)
Plaintiff claimed the defendant was deliberately indifferent 

to his medical needs. The district court denied defendant’s 
motion for summary dismissal regarding this issue. Defendant 

sought an automatic stay of the proceedings to appeal the mat-
ter to the Sixth Circuit based on qualified immunity. The dis-
trict court rejected defendant’s contention that her qualified 
immunity automatically resulted in a stay of proceedings. Ac-
cording to the court, defendant could not show her intended 
appeal had any chance of success. In particular, Judge Steeh 
found that it was highly unlikely the appellate court would 
favorably accept the defendant’s proposed legal argument that 
it was not “clearly established” federal law that the deliberate 
indifference to plaintiff ’s medical needs was actionable under 
42 USC §1983. As such, the proposed stay was unnecessary.  

U.S.C., § 1985 Conspiracy, concerted action

Hendricks v. Ash, 2008 WL 373226 (E.D. Mich. 2008)
Plaintiff sought to establish § 1985 conspiracy between 

store employees and city police officers who detained him 
for alleged shoplifting. When the evidence presented did not 
link any concerted action between employees and officers, the 
only possible conspiracy plaintiff could show was between the 
police officers from the same department. The district court 
found the “intra-corporate conspiracy doctrine” barred any al-
leged conspiracy amongst the City police officers. Specifically, 
the court adhered to Sixth Circuit precedent finding an entity 
cannot conspire with its own agents or employees to establish 
§ 1985 liability.

Fourth Amendment, excessive force

Doss v. County of Wayne, 2008 WL 45743 (E.D. Mich. 2008)
Plaintiff claimed excessive force in response to the ar-

resting officer’s placement of handcuffs on her wrist. Specifi-
cally, plaintiff claimed she suffered carpal tunnel syndrome 
resulting from the handcuffing. While the district court ac-
knowledged that plaintiff informed the officer of handcuff 
tightness, it rejected the contention that the uncomfortable 
nature of the handcuffs constituted excessive force. The court 
further found the undisputed fact plaintiff did not seek medi-
cal treatment regarding her wrist until nearly two (2) months 
after the incident extremely persuasive in rejecting the exces-
sive force claim. 
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Not So Fast: 

Municipalities Struggle with  
Michigan's Speed Limit Laws 
By Crystal L. Rice, Law, Weathers & Richardson

Public Act 85 of 2006 amended Michigan’s speed limit 
laws, effective November 9, 2006. According to a Michigan 
State Police field update, the new laws were designed to in-
crease traffic safety by reducing the number of artificially low 
speed limits, especially within municipalities, and to increase 
driver confidence that speed limit signs accurately reflect the 
actual conditions faced by drivers.

Before Public Act 85 was enacted, Section 627 of the 
Michigan Vehicle Code (“MVC”) established a prima facie 
speed limit of 25 miles per hour in business districts, residen-
tial districts, and public parks. Local authorities had discretion 
to establish speed limits between 25 and 55 miles per hour on 
streets and highways located outside of residential and business 
districts. Local authorities also had authority to decrease the 
prima facie speed limits in public parks and on streets or high-
ways under their jurisdiction which were adjacent to publicly 
owned parks or playgrounds.

Public Act 85 changed the standards for establishing speed 
limits on streets and highways under the jurisdiction of lo-
cal authorities. First, Public Act 85 redefines the term “busi-
ness district.” Second, Public Act 85 repeals the definition of 
“residence district” and changed the standards for establishing 
prima facie speed limits in residential areas and other areas 
outside of business districts.

Section 627 of the MVC, as amended by Public Act 85, 
now provides:

(2) Except in those instances where a lower speed 
is specified in this chapter or the speed is unsafe pur-
suant to subsection (1), is prima facie lawful for the 
operator of a vehicle to operate that vehicle at a speed 
not exceeding the following, except when this speed 
would be unsafe:

* * *

(c) 25 miles per hour on all highways or parts of 
highways within the boundaries of land platted under 
the land division act, 1967 PA 288, MCL 560.101 to 
560.293, or the condominium act, 1978 PA 59, MCL 
559.101 to 559.276, unless a different speed is fixed 
and posted.

(d) 25 miles per hour on a highway segment with 
60 or more vehicular access points within 1/2 mile.

(e) 35 miles per hour on a highway segment with 
not less than 45 vehicular access points but no more 
than 59 vehicular access points within 1/2 mile.

(f ) 45 miles per hour on a highway segment with 
not less than 30 vehicular access points but no more 
than 44 vehicular access points within 1/2 mile.

Some municipalities have expressed frustration with the 
amendments to Section 627, specifically with regard to the ac-
cess-point test, which purports to establish speed limits based 
solely on the number of “vehicular access points”—driveways 
or intersecting roadways—within one-half mile of roadway. 
This raises concerns about the apparent disregard for many 
of the considerations that have historically been relevant to 
establishing safe and prudent speed limits, including traffic 
volume, the number of lanes, width of lanes, curves in the 
road, limited sight distance, pedestrians, etc. Municipalities 
question whether they have the authority to address these con-
cerns by conducting traffic and engineering studies, and using 
the results of these studies to establish speed limits lower than 
those set forth in Section 627 of the MVC.

The language in the MVC suggests, however, that mu-
nicipalities may not decrease the prima facie speed limits set 
forth in Section 627 absent special circumstances (parks, play-
grounds, school zones, construction zones, etc.) Section 629 
of the MVC specifically provides that local authorities may 
“establish or increase” the prima facie speed limits on high-
ways under their jurisdiction, subject to certain limitations. 
In addition, Section 606(k) of the MVC provides that local 
authorities retain the authority to “increas[e] the prima facie 
speed limits authorized in this act.” 

Further, whereas the former version of Section 629 gave 
local authorities discretion to establish prima facie lawful 
speed limits on highways outside of business or residential dis-
tricts, the current version of Section 629 provides that “[l]ocal 
authorities may establish prima facie lawful speed limits on 
highways outside of business districts that are consistent with 
the limits established in section 627(2)” (emphasis added). And 
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while the MVC expressly authorizes the establishment of lower 
speed limits on state trunk line highways, county highways, 
and freeways “upon the basis of an engineering and traffic in-
vestigation,” the MVC does not provide the same discretion to 
municipalities. Finally, although Section 627(12) of the MVC 
provides that “[n]othing in this section shall be construed as 
justification to deny a traffic and engineering investigation,” 
nothing indicates that the results of such an investigation may 
be used to reduce the prima facie speed limits set forth in Sec-
tion 627. Thus, when read as a whole, the MVC appears to 
preclude a municipality from decreasing the prima facie speed 
limits absent special circumstances.

In January, 15th District Chief Judge Julie Creal dismissed 
two speeding citations issued in the city of Ann Arbor on the 
grounds that the challenged speed limits did not comply with 
the MVC, which the city had adopted as its traffic code. Ac-
cording to a January 4, 2008 article in the Ann Arbor News, 
Judge Creal said that she was not convinced state lawmakers 
understood the ramifications of Public Act 85. But, she said, 
cities must comply with state law, and the way Ann Arbor set 
its speed limits—at least on two city roads—did not comply 
with the MVC. Judge Creal apparently suggested, however, 
that municipalities that have adopted the Uniform Traffic 
Code (“UTC”) can utilize traffic control orders to establish 
lower speed limits.

This is the same position adopted by the Michigan State 
Police. In fact, the MSP website indicates that the access-point 
formulas set forth in Section 627 of the MVC apply only “if no 
Traffic Control Order is in place.” However, as discussed above, 
the MVC does not expressly grant municipalities the author-
ity to decrease prima facie speed limits on the basis of a traffic 
and engineering study. Moreover, it is not clear whether a mu-
nicipality can escape the access-point formulas by adopting the 
UTC. Nothing in the MVC or the UTC clearly establishes that 
municipalities may use traffic control orders to establish speed 
limits lower than those permitted under the MVC.

Actually, the language of the UTC seems to support the 
opposite conclusion. Under the UTC, the traffic engineer reg-
ulates traffic by the issuance of traffic control orders. All traf-
fic control orders issued by the traffic engineer must comply 
with standard and accepted engineering practices adopted in 
Rule 126 of the UTC. And nothing in Rule 126 specifically 
addresses speed restrictions. Rule 126 simply requires the traf-
fic engineer to regulate the movement and parking of vehicles 
within the municipality “consistent with the [MVC].” In fact, 
the only reference in the UTC to speed restrictions is found 
in Rule 144, which authorizes the traffic engineer to establish 
prima facie speed limits in alleys and cemeteries.

Therefore, the UTC itself suggests that even where mu-
nicipalities have adopted the UTC, all speed limits within the 
municipality must be established consistent with the MVC, 
as amended by Public Act 85. To conclude otherwise seems 
to run afoul of the notion that courts may not read anything 
into an unambiguous statute and “must not judicially legislate 
by adding into a statute provisions that the Legislature did not 
include.” US Fidelity Ins & Guar Co v Michigan Catastrophic 
Claims Ass’n, 274 Mich App 184, 193-194 (2007).

Finally, municipalities may question whether Public Act 
85 is unconstitutional to the extent that it conflicts with Ar-
ticle VII, §29 of the Michigan Constitution, which grants 
municipalities the right to “the reasonable control of their 
highways, streets, alleys and public places.” In People v Mc-
Graw, 184 Mich 233, 238 (1915), the Michigan Supreme 
Court explained that reasonable control of a highway “is such 
control as cannot be said to be unreasonable and inconsistent 
with regulations which have been established, or may be es-
tablished, by the State itself with reference thereto.” In other 
words, the Constitution grants a municipality the authority to 
regulate traffic on its streets, as long as the regulations do not 
contravene state laws.

Moreover, under Michigan law, “[s]tatutes are presumed 
constitutional unless the unconstitutionality is clearly appar-
ent.” Toll Northville LTD v Twp of Northville, 480 Mich 6, 11 
(2008). It may be difficult for a municipality to successfully 
argue that the unconstitutionality of the MVC is “clearly ap-
parent,” or that the MVC deprives local authorities of “rea-
sonable” control of their highways, streets, or alleys. This is 
especially true considering Section 606, which sets forth sev-
eral ways in which local authorities may regulate streets and 
highways under their jurisdiction.

In conclusion, municipalities may have legitimate con-
cerns over the appropriateness of establishing speed limits 
based solely on the number of driveways and intersections 
in an area, without giving consideration to factors that have 
historically been considered relevant to establishing safe and 
prudent speed limits in the State of Michigan. However, un-
til the Legislature or Michigan courts give municipalities the 
green light to use traffic and engineering studies to establish 
lower speed limits, it appears that compliance with Public Act 
85 is the best way to ensure that a municipality’s speed limits 
are valid and enforceable.

Crystal Rice is an associate at Law, Weathers & Richardson, 
P.C. in Grand Rapids, Michigan. She welcomes your comments or 
questions about this article and may be contacted at (616) 732-
1724 or crystalrice@lwr.com.
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Mrs. Rosa L. Parks Day—1
st
 Monday after February 4

As MCL 435.111 states, “The legislature recognizes the out-
standing contributions to American life, history, and culture made 
by Mrs. Rosa L. Parks, a woman of great courage, vision, love, and 
faith, who for decades has resided in our great state and continues to 
serve the state of Michigan and her country by actively laboring to 
achieve equality for all.

It is interesting that the legislature used the respectful address 
of “Mrs.” in naming this special day—a small, but significant, 
sign of well-deserved respect.

Willie Horton Day—October 18
As MCL 435.321 states: “Raised in a Detroit housing project, 

Willie fulfilled a boyhood dream by playing for his hometown team, 
the Detroit Tigers. Throughout his career, Willie has been involved 
with such organizations as the United Way, the Boys and Girls Club 
of America, Meals on Wheels, and the Foundation Fighting Blind-
ness. His dedication to helping the youth of his city and beyond has 
been a hallmark of his playing career and in the years since he left the 
game. In 1967, Willie used his ambassadorship and goodwill to help 
crush the violence that erupted during the riots in Detroit. In 2000, 
the Detroit Tigers further honored this man by retiring his number 
and erecting a statue in his image at Comerica Park. In recognition 
of this great man, the legislature declares October 18 of each year to 
be known as “Willie Horton Day.”

Sojourner Truth Day—November 26
As provided in MCL 435.361(2), the legislature recognizes 

“the fundamental contribution Sojourner Truth made to the cause of 
abolition of slavery and the establishment of equal rights for women 
and to several other significant social reform and human justice move-
ments in the nineteenth century.” The statute also points out that 
Sojourner Truth “lived in Battle Creek, Michigan, from 1857 until 
her death on November 26, 1883.” It also notes that, “Empowered 
by her religious faith, the former slave worked tirelessly for many years 
to transform national attitudes and institutions.”

Juneteenth National Freedom Day—3
rd
 Saturday in June

This day of celebration is, perhaps, the least known day rec-
ognizing African Americans. In MCL 435.361(1), the legislature 
recognizes “that slavery existed in this country for more than 200 
years. Millions of African-Americans were brought to this country as 
slaves stacked in the bottom of slave ships in a 5- to 12-week journey 
across the Atlantic Ocean known as the “middle passage.” Although 
approximately 11-1/2 million African-Americans survived the voy-
age across the ocean, the number of those who died in the inhuman 
conditions of the passage is probably even higher. Once in this coun-
try, the captives were subjected to whipping, castration, branding, 
and rape.”

The statute further states: “The legislature further observes that 
congress passed the thirteenth amendment to the United States con-
stitution on January 31, 1865, abolishing slavery throughout the 
United States and its territories. In the following months, spontane-
ous celebrations erupted throughout the country whenever African-
Americans learned of their freedom. News of the amendment reached 
the states at different times, and it was not until June 19, 1865 that 
the message of freedom reached the slaves in the western states.”

A search of Wikipedia reveals the following description of 
Juneteenth.

1

Juneteenth, also known as Freedom Day or 
Emancipation Day, is an annual holiday or holiday 
observance in 26 states of the United States. Celebrated 
on June 19, it commemorates the announcement of the 
abolition of slavery in Texas. The holiday originated in 
Galveston, Texas; for more than a century, the state of 
Texas was the primary home of Juneteenth celebrations. 
However, one small community in Arkansas (Wilmar) 
boasts that its celebration, called “June Dinner” has 
been consistently observed and celebrated, except for 
one year, since approximately 1870. Since 1980, Ju-
neteenth has been an official state holiday in Texas. It 
is considered a “partial staffing holiday” meaning that 
state offices do not close but some employees will be us-
ing a floating holiday to take the day off.

[1]
 Twelve other 

states list it as an official holiday, including Arkansas, 
New York, Massachusetts, Connecticut, and Alaska. 
In California, Governor Schwarzenegger proclaimed 
June 19th “Juneteenth” on June 19, 2005.

[2]
 

[3] 
How-

ever, some of these states, such as Connecticut, do not 
consider it a legal holiday and do not close government 
offices in observance of the occasion.

[4]
 Its informal ob-

servance has spread to some other states, with a few 
celebrations even taking place in other countries.

[5]
 
[3]

As of February 2008, 26 states have recognized Juneteenth 
as either a state holiday or state holiday observance; these in-
clude Texas, Oklahoma, Florida, Delaware, Idaho, Alaska, Iowa, 
California, Wyoming, Missouri, Connecticut, Illinois, Louisiana, 
New Jersey, New York, Colorado, Arkansas, Oregon, Kentucky, 
Michigan, New Mexico, Virginia, Washington, Tennessee, Mas-
sachusetts, and North Carolina, as well as the District of Colum-
bia. 

Endnote
1  http://en.wikipedia.org/wiki/Juneteenth
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