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Downtown Development Guide:
How to Establish and Finance a DDA

By:  Daniel P. Dalton, Tomkiw Dalton, plc

Continued on page 3

Downtown Development Authorities, or “DDAs,” are authorities created by a 
municipality for purposes of  economic development. Whether a city, village, or town-
ship is faced with blight or merely wants to boost its economic growth, a DDA can 
help. The laws governing DDAs are set out in MCL § 125.1651 et. seq also known as 
Public Acts 197. If  you are considering a DDA, you absolutely have to get a copy of  
this Act and read it carefully. While the Act may be a bit dry in parts, it is vital to read 
and follow its provisions in order to create a successful DDA.

How to Form a DDA
To create a DDA the governing body of  a municipality must first find that a DDA 

is necessary to “halt property value deterioration and increase property tax valuation 
where possible in its business district, to eliminate the causes of  that deterioration, 
and to promote economic growth . . . .” See MCL 125.1653. Once a municipality 
makes this determination it needs to pass a resolution to declare its intention to cre-
ate a DDA. 

After a resolution is passed a public hearing should be scheduled regarding the 
adoption of  the proposed DDA ordinance and designating its boundaries. This public 
hearing is subject to strict notice requirements and it is recommended that a would-
be DDA board consult the statute (MCL 125.1653). The notice requirements are as 
follows:

• Post notice in newspaper on two occasions at least twenty days before the 
hearing but sooner than 40 days. In other words, posting an advertisement 
in a newspaper 41 days before the scheduled hearing is improper under the 
Act.

• At least twenty days before the hearing the municipality must mail notices to 
all property taxpayers in the proposed district.

• Post notices of  the public hearing in at least twenty “conspicuous and public 
places” at least twenty days before the hearing. 

• boundaries of  the proposed downtown district.
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Chairperson's Corner
By: Carol A. Rosati, Johnson, Rosati, LaBarge, Aseltyne & Field, P.C.

Continued on page 8

The Public Corporation 
Law Section Annual Winter 
Seminar took place on Friday, 
February 11, 2005 at the Ford 
Motor Company Conference 
and Events Center located in 
Greenfield Village. The ses-
sion began in the morning 
with Assistant Attorney Gen-
erals Michael Fraleigh and Lin-
da Pytel McDowell providing 
a review of  the State’s liquor 
license regulations, and tips on 
how to deal with the out-of-
control licensee. The Section 
provided a great transition to 
the remainder of  the morning, 
which was a panel of  speak-
ers, including Michael Rosati, 
James Tamm and Eric Wil-
liams, who covered the myr-
iad of  issues that arise when 
a community regulates adult 
business uses. This session 
involved the presentation of  
an application for approval of  
adult businesses in a fictitious 
community. Several attendees 
at the Seminar were solicited 
to serve as City Council Mem-
bers, and the interaction be-
tween all the parties was both 
educational and amusing. (Has 
Jim DeGrazia really won a wet 
t-shirt contest?) 

Following a luncheon in 
the Look Out, the afternoon 
session began with a panel 
comprised of  Gerald Fisher, 
Clifford Flood, Jerry Pesick, 
Tom Schultz and Boris Yakima 
who presented the current state 
of  the law regarding condem-
nation, and debated the hold-
ings of  Poletown and Hath-
cock. The future battlegrounds 

after Hathcock, and the silver linings in 
Hathcock, were debated from both the 
municipal and property owner’s prospec-
tive. The afternoon session was conclud-
ed with a presentation by Jon Kingsepp, 
who updated attendees as to recent cases 
involving signs and billboards.

For those of  you who attended the 
conference, I am sure you will agree that 
it was well worth the time. Many thanks 
to Jim DeGrazia, Gerry Fisher, Debra 
Walling, and Mike Watza for putting it all 
together. It is the goal of  the Council to 
continue to increase the attendance at both 
the winter and summer seminars, and we 
would request suggestions from members 
of  the Section on both topics for future 
seminars and seminar locations.

As a reminder, the Public Corpora-
tion Law Section Joint Summer Confer-
ence with the Michigan Association of  
Municipal Attorneys is scheduled for 
June 24-26, 2005 at the Grand Hotel 
on Mackinac Island. The program is 
almost finalized and will cover a wide 
range of  topics of  interest to all. The 
seminar sessions take place on Friday 
afternoon and Saturday morning. We 
hope that you will join us and bring the 
whole family. Family events have been 
planned, including a bocce ball tourna-
ment and a scavenger hunt.

The Council was pleased that Mich-
igan Court of  Appeals Chief  Judge 
William Whitbeck attended our March 
Council meeting. Judge Whitbeck re-
viewed the numerous changes that have 
been made at the Court of  Appeals un-
der his leadership. He stated that he is 
soliciting proposals from the various 
sections of  the State Bar of  Michigan  
as to additional changes that could be 
made or should be considered by the 
Court of  Appeals. We have been asked 
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DDA
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Continued on page 4

Once the notice requirements are 
met, the public hearing can take place.

Checklist 
Did Your Municipality:

1. Determine a DDA is nec-
essary?

2. Pass Resolution to create 
a DDA?

3. Schedule a public hearing 
on DDA creation?

4. Post Notice twice in a 
newspaper at least 20 
days in advance of  public 
hearing?

5. Mail notice of  hearing to 
property tax payers in the 
district at least 20 days 
ahead of  time?

6. Post notice in 20 public 
places?

7. Have any taxing jurisdic-
tions opted-out of  the 
tax capture plan after the 
public hearing?

8. Did the municipality vote, 
by a majority, to adopt the 
ordinance establishing the 
DDA 60 or more days af-
ter the public hearing?

Governing Board
Once a DDA is formed a governing 

board must be selected. The board must 
be composed of  a chief  executive officer 
and between eight to twelve members, a 
majority of  whom must have a property 
interest in the downtown district and at 
least one member must reside in the 
district. If  a municipality’s population is 
fewer than 5,000 the Planning Commis-
sion can double as the DDA Board. In 
the case of  a Township, members are 
appointed by the supervisor and ap-
proved by the township board. 

Once the board is up and running it 
may hire a director, treasurer, secretary, 

and legal counsel. The director must 
swear a constitutional oath and furnish 
a bond. The director cannot be a mem-
ber of  the board and serves at the plea-
sure of  the board. See generally MCL 
125.1655.

Now that we have a DDA, 
what do we do?

The powers of  a DDA board are set 
out in MCL 125.1657. Under this law, a 
DDA needs an action plan to spend the 
money. You can prepare an analysis of  
the economic changes occurring in the 
district and the impact of  metropolitan 
growth on the district. The DDA can 
build or renovate buildings in the dis-
trict, and enter into contracts to aid in 
the economic development of  the dis-
trict. The board may also develop long- 
range plans to halt property value dete-
rioration.

How do we finance our new DDA?
MCL 125.1661 authorizes the fi-

nancing methods that may be used by a 
DDA. A DDA may levy an ad valorem 
tax of  up to two mills on property with-
in the downtown district—or in plain 
English, a value based tax of  up to two 
tenths of  a cent. The DDA may also bor-
row money, issue tax-exempt revenue 
bonds to finance property purchases or 
construction costs. In addition, a special 
assessment district may be created to as-
sist in streetscape projects, as well as to 
establish adequate parking to serve the 
downtown development area. 

Perhaps the most useful financing 
tool, as well as the most complex, is 
the Tax Increment Financing (“TIF”) 
scheme. The TIF plan allows a DDA 
to “capture” the difference in property 
value growth between that collected in 
the previous year and the revenue of  the 
current year. For example, if  the “ini-
tial” year (same as “base” year) value for 
the plan equals $1,000,000 and if, dur-

ing the second year, the value increases 
to $1,250,000, then the authority may 
“capture” the property taxes on the in-
crease in value, i.e., the “tax increment”, 
of  $250,000. This means the authority 
gets to keep the property taxes on the 
$250,000 to pay for the plan projects. 
The taxing units receive the taxes on 
the $1,000,000. If  the DDA did not 
capture these taxes, the money would 
go to other governmental entities and 
the money probably would not be spent 
on the community. To implement Tax 
Increment Financing, a DDA must first 
prepare a development plan and a TIF 
plan—but these need not be separate 
documents—that details where the tax 
money will go (see MCL 125.1667 for 
details). This plan must be created by 
ordinance and is subject to the notice 
and public hearing requirements of  the 
DDA Act. See MCL 124.1668.

A financing strategy is crucial to the 
success of  a DDA. A DDA should look 
carefully at the DDA Act regarding fi-
nancing in order to fully and properly 
fund its operations. There are, however, 
some funding options to consider that 
are not mentioned in the Act. For in-
stance, a DDA should analyze whether 
any MDOT grants are available. If  cer-
tain conditions are met, MDOT may 
provide Enhancement grants to partially 
pay for improvements to sidewalks, tree 
plantings, and, of  course, road work. In 
addition, a DDA should find out if  it is 
eligible for a Community Development 
Block Grant (CDBG) administered by 
the Michigan Economic Development 
Corporation (MEDC). Some commu-
nities may also be eligible to receive 
money from the DNR or DEQ as well 
as the Main Street Program or possibly 
Historic District tax credits. The key is 
to research these matters and inquire as 
to eligibility.

No matter what financing steps are 
taken, it should be remembered that 
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Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629

2005

March 22  MAMA Winter Educational Conference, Lansing 
Center, Lansing. Day prior to MML Legislative 
Conference

April 10-12  IMLA Mid-Year Seminar, Washington, DC, 
Omni-Shoreham  Hotel

April 20 ABCs for New Local Government Ann Arbor, 
Hawthorn Suites (near US 23 and Plymouth 
Road).

April 21-22 MAMA Local Government Law and Practice 
in Michigan, Ann Arbor, Holiday Inn North 
(near US 23 and Plymouth Road).

May 19  MAMA Discovery in the Computer Age, at 
MSU College of  Law, East Lansing

June 2-5  ABA State and Local Law Section Meeting,
                  Anchorage, Alaska

June 24-25 PCLS / MAMA 7
th
 Annual Joint Summer Educa-

tional Conference, Grand Hotel, Mackinac Island

August 4-9 ABA Annual Meeting, Chicago, IL

Sept. 21 - 23 MAMA/MML Annual Meeting, Amway Grand 
Hotel, Grand Rapids

Sept. 27-30 MAMA/MML Annual Meeting, Amway 
Grand Hotel, Grand Rapids 

Sept. 26-29 IMLA Savannah, GA, Hyatt & Marriott

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area

DDAs are required to keep detailed fi-
nancial records. A DDA must submit 
annual budgets and is audited annually. 
If  the DDA is utilizing a TIF, it must 
report on the status of  the TIF account 
each year as well.

Other Resources for DDA’s
The Michigan website has lots of  

valuable information on the minutiae of  
running and financing a DDA, including 
a frequently asked questions section:
http://www.michigan.gov/treasury/0,1607,7-
121-3218---F,00.html (last viewed Jan 29, 
2005)

Details on the Tax Increment Fi-
nancing scheme can be found at:
http://www.emich.edu/public/geo/557book/
d232.tif.html (last viewed Jan 29, 2005)

and
http://www.michigan.gov/treasury/0,1607,7-121-
3218---F,00.html (last viewed Jan. 29, 2005)

For other Financing Information see:
Nancy L. Minter. “Tax Increment Fi-

nancing.” Urban Land. May 1991. 

“Tax Increment Financing.” Tschangho 
John Kim, Clyde W. Forrest and Kar-
en A. Przypyszny. Planning Advisory 
Service Report Number 389, American 
Planning Association. 1985. 

“Financing Downtown Development 
Projects,” Jim Collison and Randy 
Frykberg, PhD. Michigan Municipal 
Review, June 2001. 

“The Downtown Development Author-
ity—A Useful Tool for Township 
Economic Development,” William 
K. Fahey, Michigan Township News, 
Vol. 46, No. 5, June 2004. 

For copies of  all the Acts pertain-
ing to Downtown Development Au-
thorities, one should contact the State 
Law Library, 525 W. Ottawa, PO Box 

30007, Lansing, MI 48909, phone 
(517) 373-0630, fax (517) 373-3915, 
Email: lmlawlib@libofmich.lib.mi.us. There 
is a small charge for this service. 

• Downtown Development Au-
thorities (P.A. 197 of  1975)

• Tax Increment Finance Author-
ities (P.A. 450 of  1980)

Daniel P. Dalton is an attorney with the Royal 
Oak law firm of  Tomkiw Dalton, plc.  In addi-
tion to representing businesses and communities 
as general counsel, land use, commercial litiga-
tion and employment counsel, Mr. Dalton serves 
as legal counsel to the Michigan Downtown As-
sociation—an organization dedicated to assist 
and promote downtown development authorities, 
TIFA and other economic authorities through-
out the State of  Michigan.  Please contact Dan 
at ddalton@tomkiwdalton.com or call him 
at 248.591.7000 / 810.794.0355 with any 
questions you may have regarding downtown de-
velopment authorities. 

DDA
Continued from page 3
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I’ll Bet You Didn’t Know (or maybe you forgot): 
You Too Can Join Granholm's Navy

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan

Do you own a boat that might be 
classified as a “yacht?” Or do you be-
long to a yacht club? If  so, and you are 
“subject to military duty,” you could get 
called to serve your state in Michigan’s 
naval militia. That’s because there re-
mains in effect Public Act 184 of  1893 
[MCL 33.1, et seq], an act “to provide for 
the enrollment, organization, equipment, main-
tenance and discipline of  the naval militia of  
the state.”

Section 1 of  the act [MCL 33.1] 
provides that, “whenever in conformity with 
the laws of  this state, an enrollment of  all per-
sons subject to military duty shall be ordered” it 
shall be the duty of  “all officials and persons 
charged with the making of  such enrollment” 
to separately enroll all persons liable for 
military duty who shall be included in a 
number of  listed classifications. Among 
the listed classifications subject to en-
rollment (call up?) are “seafaring men of  
whatever calling or occupation,” all yacht 
owners and “all members of  yacht clubs and 
other organizations formed for the pursuit of  
aquatic sports [or] and pastimes.” [Quaere: 
Does that include the pool at the local senior 
citizen wellness center?]

Section 31 of  the act [MCL 33.31] 
gives the Governor the power to order 
“into service for instruction and drill any portion 
or all of  the naval forces of  this State,” and 
pursuant to section 33 [MCL 33.33], the 
governor can “issue honorary commissions” 
to individuals who will promote the best 
interests of  the state, “particularly in the 
areas of  water safety, water recreational facili-
ties, boating facilities and improved marine rec-
reational developments and assist in the promo-
tion and expansion of  recruiting, training and 
educational facilities of  marine oriented associa-
tions.” Promote safe use of  jet skis or lead 
the war on zebra mussels and you could 
become an honorary admiral!

Now you may think there is no 
chance that you or anyone you know 
could get called up to serve, but it’s 
happened before. The U.S.S. Yosemite, 
a 6,000-ton cargo ship converted from 
freighter to fighter, was part of  a na-
val blockade of  San Juan, Puerto Rico 
when she encountered a Spanish ship 
loaded with munitions during the Span-
ish-American War and forced the Span-
ish ship aground.

What was interesting about the Yo-
semite was the composition of  her crew. 
With the exception of  four regular navy 
officers, the rest of  the crew was vol-
unteer sailors from the State of  Michi-
gan, most of  who had never been on 
the open seas. Further, many of  these 
men were students, alumni and faculty 
of  the University of  Michigan. Other 
crewmen came from the ranks of  the 
socially elite Detroit Club and so many 
of  that organization’s board of  direc-
tors served on the ship that no impor-
tant club business could be conducted 
back home.  All of  the Michigan crew 
was part of  the Michigan naval militia.

As noted by Miguel J. Hernández 
Torres in Scholar-Sailors in the Spanish-
American War, on the website listed in 
the footnote below, the Spanish-Ameri-
can War:

“. . . was the war nobody want-
ed to miss, and in contrast to 
the Civil War where the wealthy 
were allowed to pay others to 
serve in their place, the Spanish 
American War saw the wealthy 
pay others to allow them to 
serve in it. Many socialites, 
such as Hamilton Fish, Wil-
liam Tiffany, and others joined 
Theodore Roosevelt´s “Rough 
Riders.” Those who could not 
find places in this regiment 

raised or joined other volunteer 
regiments. It was reported that 
one such fellow offered the 1st 
Montana Infantry $100,000 
for the privilege of  going with 
them to the Philippines.

Similarly, war fever infected 
the nation’s college campuses 
in early 1898. In stark contrast 
to the campus anti-war move-
ment of  the Vietnam War era 
when doves ruled the roost, the 
nation’s campuses were verita-
ble nests of  hawks. The Uni-
versity of  Michigan was no ex-
ception and 576 men with U-M 
ties (students, faculty, staff  and 
alumni) served in the war 514 
in the army, 61 in the navy, and 
one in the U.S. Marine Corps. 
A record of  their names and 
military histories resides in the 
archives of  the University of  
Michigan.”

And don’t think it can’t happen 
today. As recently as four or five years 
ago, the Senate Democrats’ version of  
a proposed state budget for the state of  

The U.S.S. Yosemite

Continued on page 13
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Legislative Update
By: Kester K. So and David P. Massaron, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have consid-
ered numerous bills of municipal interest. The following are summaries of some of those bills.

Laws Enacted
• Industrial Development Rescind. HB 

5415, PA 437 provides a proce-
dure for a municipality to rescind a 
plant rehabilitation in an industrial 
development district if  there are 
no industrial facilities exemption 
certificates in effect in the plant 
rehabilitation district. 

• Swat Team Assistance Immunity. HB 
5971, PA 428 provides liability im-
munity for physicians, nurses, para-
medics and emergency medical 
technicians while assisting SWAT 
teams. 

• Deeds Deputy Appointment. HB 5645, 
PA 440 expands register of  deeds 
appointment of  a deputy to “one or 
more deputies.”

• Tax Collection Reimbursement. HB 
5724, PA 441 provides for return of  
taxes collected and disbursed by lo-
cal tax collecting unit for an amount 
erroneously collected or an amount 
required to be returned by court or-
der in a bankruptcy proceeding.

• Industrial Facilities Tax. HB 5725, PA 
442 amends the industrial facilities 
tax to include the date in which a 
lien is attached to the real or per-
sonal property.

• Tax Collection Reimbursement. HB 
5726, PA 443 provides for return 
of  taxes collected and remitted to 
the Department of  Treasury by lo-
cal tax collecting unit an amount 
erroneously collected or an amount 
required to be returned by court or-
der in a bankruptcy proceeding. 

• Mortgage Discharge Deadline. HB 
4817, PA 447 revises deadline for 
filing a discharge of  mortgage with 
register of  deeds and revises penal-

ties for noncompliance with dead-
line. 

• Police Fire Special Assessment. SB 
1485, PA 463 increases the popu-
lation limit for cities levying police 
and fire special assessments. 

• Housing Development Fund. HB 4788, 
PA 479 creates Michigan housing 
and community development fund. 

• Housing Development Authority. HB 
4787, PA 480 establishes Michigan 
housing and community develop-
ment program in the Housing De-
velopment Authority. 

• Municipal Employee Retirement. SB 
517, PA 490 expands definitions of  
eligible entities for municipal em-
ployee retirement plans. 

• Property Valuations. SB 1105, PA 
513 freezes property valuations un-
til 2009, and limits the yearly valua-
tion increase to 5 percent after 2009. 
The bill also provides for prorated 
payments beginning in 2003-04 and 
other fiscal years the state is short 
of  funds. 

• County Road Commissions. SB 1383, 
PA 516 allows installment contracts 
for county road commissions. 

• Joint Downtown Development. SB 
1201, PA 521 provides a procedure 
to form a joint downtown develop-
ment authority between a munici-
pality that has created an authority 
and an adjoining municipality that 
has also created an authority.

• Lake Improvement Board. SB 1266, 
522 provides for drain commis-
sioner designee, local maintenance 
of  records and addition of  adminis-
trative costs to assessments for lake 
improvement boards. 

• County Subdivision Approval. SB 

1416, PA 525 requires county level 
approval for subdivisions to be at a 
board meeting comprised of  each 
department involved.

• Tourism Direction Signs. SB 735, PA 
528 allows posting of  tourism di-
rectional signs with city, village, 
township or county’s local govern-
ment approval. 

• Historical Neighborhood Tax Authority. 
SB 1201, PA 530 creates historical 
neighborhood tax increment fi-
nance authority. 

• Foreclosure Redemption. SB 929, PA 
538 eliminates reference to register of  
deeds accepting funds with redemp-
tion on a foreclosure. 

• Foreclosure Redemption. SB 930, PA 
539 eliminates reference to register of  
deeds accepting funds with redemp-
tion on a foreclosure.

• Foreclosure Redemption. SB 931, PA 
540 eliminates reference to register 
of  deeds accepting funds with re-
demption on a foreclosure. 

• Property Code Adoption. SB 601, PA 
541 allows adoption of  property 
maintenance codes and interna-
tional housing codes in cities under 
home rule.

• Neighborhood Enterprise Zone. HB 
5140, PA 566 provides for neighbor-
hood enterprise zone expansion to 
include exemption for rehabilitation 
or construction of  new homes. 

• Overdue Property Tax. HB 5551, PA 573 
revises collection of  overdue taxes on 
exempt property leased to a for-profit 
business to be collected at the same 
time and in the same manner as per-
sonal property. 

• Recreational Property Tax Exemption. 
HB 6036, PA 576 exempts property 
owned by a charitable organization 
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for conservation purposes and open 
to the general public for recreational 
use from property tax.

• Private Developer Contracts. HB 
6206, PA 577 allows townships to 
enter into a contract with private de-
velopers.

• Private Developer Contracts. HB 6166, 
PA 578 allows counties to enter into 
a contract with a private developer. 

• Private Developer Contracts. HB 6164, 
PA 579 allows cities and villages to 
enter into a contract with a private 
developer.

• Construction Code Book. HB 6046, 
PA 584 requires construction code 
book to be made available to public 
for at least 90 days before enforce-
ment of  book.

• Land Division. HB 6295, PA 590 revis-
es land division act to allow nonjudi-
cial process for extinguishing certain 
platted easements. 

Bills Passed in Senate: 
• 9-1-1 Database Use. SB 1267 allows 

alternate uses for 9-1-1 databases to 
allow emergency service respond-
ers to contact service users within 
a specific geographic area and tele-
communications providers to pro-
vide each service district within 
the service area with the telephone 
number data for each end-user in 
the district. 

 
Bills Passed in the House of Rep-
resentatives: 
• Agricultural Property Tax Assessment. 

HB 4073 implements an agricultural 
property assessment based on agri-
cultural use value. 

• Public Sewer Connection. HB 4200 
allows for an extension of  the time 
frame for required connection to 
available public sewer line under 
certain circumstances.

• Public Libraries. HB 4225 revises the 
population criteria for state aid to 
public libraries. 

• County Commissioner Vacancy. HB 
4227 clarifies the procedure for fill-
ing a county commissioner vacancy. 

• Manufactured Home Owners' Act. HB 
4868 creates manufactured home 
owners’ residency act. 

• Bond Options. HB 6228 allows a fee 
for local treasurers that hold cash 
or securities in lieu of  bond and re-
moves the state treasurer’s authority 
to hold cash or securities in lieu of  
bond.

Bills Introduced in the Senate: 
• On-Site Sewage Disposal Regulation. 

SB 71 regulates on-site sewage dis-
posal systems. Am. Sec. 5204, PA 
451, 1994 (CL 324.5204) as added 
by PA 397, 2002 and by adding part 
50.

• Landfill Property Tax Exemption. SB 89 
exempts certain landfills that accept 
only in-state waste from property 
taxes. Am. PA 206, 1893 (CL 211.1 
to 211.157) by adding section 7jj.

• Landfill Contracts. SB 90 prohibits 
state and local units of  government 
from entering contracts with land-
fills that receive out-of-state waste. 
Am. Sec. 11507a, PA 451, 1994 (CL 
324.11507a) as amended by PA 39, 
2004. 

• Dangerous Waste Disposal. SB 158 
prohibits the disposal of  batteries, 
fluorescent light bulbs, electronic 
equipment containing cathode 
ray tubes and any mercury-added 
products in landfills and municipal 
solid waste incinerators. Am. Secs. 
11503, 11514, 11545, PA 451, 1994 
(CL 324.11503, 324.11514, etc.) as 
amended by PA 466, 1998 and PA 
34, 2004. 

Bills Introduced in the House of 
Representatives: 
• Economic Development Notice. HB 

4012 provides for notification to 
county entities when planning for 
expansion under the local develop-
ment financing act.

• Economic Development Notice. HB 
4013 provides for notification to 
county entities when planning for 
expansion under the tax increment 
finance authority act. 

• Detroit Water Regionalization. HB 
4016 provides for regional author-
ity for Detroit water and sewer sys-
tem. 

• P.A. 198 Certificates. HB 4027 revises 
industrial facilities exemption cer-
tificates under plant rehabilitation 
district act. 

• Entertainment Zone License. HB 
4146 creates an entertainment zone 
license and earmarks a portion of  
revenue to local police and fire de-
partments. Am. Sec. 1201, PA 58, 
1998 (CL 436.2201) and by adding 
section 521a. 

• Cathode Ray Tube Disposal. HB 4155 
bans electronic equipment contain-
ing cathode ray tubes from disposal 
in municipal solid waste incinera-
tors. Am. PA 451, 1994 (CL 324.101 
to 324.90106) by adding section 
5502a. 

• Absentee Ballot Request. HB 4157 is-
sues absent voter ballot upon voter’s 
request without requiring justifica-
tion. 

• Neighborhood Improvement Authority. 
HB 4181 creates a neighborhood im-
provement authority. 

• Redevelopment Liquor Licenses. HB 
4220 creates redevelopment project 
area liquor licenses and issues them 
within certain cities. Am. PA 58, 

Continued on next page
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Chairperson’s Corner
Continued from page 2

to submit any proposals for change 
to his attention by June 1, 2005. This 
should include an actual draft of  the 
change being requested, and a descrip-
tion of  the results that would flow from 
implementing the proposal. Under 
Judge Whitbeck’s direction, a commit-
tee will be formed to review the various 
proposals and make recommendations. 
The proposals can cover anything from 
suggestions as to the administration of  
the Court, to changes in Court Rules 
or legislation. We are soliciting your 

thoughts on the topic. You can either 
submit the same over the Public Corpo-
ration Listserv, or mail your comments 
directly to me.

Lastly, the Public Corporation Law 
Council has recently approved an in-
crease in the Section’s dues. The current 
$20 dues have been in effect for some 
20 years. The Council has not tradition-
ally treated the educational seminars as 
income producers, and has kept the fees 
low to attract a greater number of  attend-
ees. And in furtherance of  its members, it 

is the desire of  the Public Corporation 
Council to participate where necessary 
in the filing of  amicus curiae briefs on 
issues of  significance to the Section. Ad-
ditional funds are required in order to 
cover costs associated with the filing of  
the briefs. Accordingly, effective 2006, 
the annual dues for the Public Corpora-
tion Law Section will be $30.

We would love to hear from you 
with your comments or suggestions as 
to how the Section can better serve its 
membership. Please feel free to contact 
me at any time.

1998 (CL 436.1101 to 436.2303) by 
adding section 521a. 

• Redevelopment Liquor Licenses. HB 
4221 creates redevelopment project 
area liquor licenses and substitutes 
them for development district li-
censes. Am. Sec. 521, PA 58, 1998 
(CL 436.1521) as amended by PA 
282, 1998.

• Ten Commandments Display. HB 
4433 authorizes and regulates cer-

Legislative Update
Continued from page 7

Stay Connected. 

Visit the Section webpage  
www.michbar.org/

publiccorp

tain display of  Ten Commandments 
on public property. 

• School Elections. HB 4471 allows a 
school district to conduct its own reg-
ular and special elections. Am. Secs. 4, 
309, 312, 642 and 863, PA 116, 1954 
(CL 168.4 etc.) and adds Sec. 301a. 

• Landfill Redevelopment. HB 4479 in-
cludes abandoned landfills as eligible 
property under brownfield redevel-
opment authority. Am. Sec. 2, PA 

146, 2000 (CL 125.2782).. 
• Annexed School District Trustee. HB 

6242 limits the school districts an-
nexed by a community college that 
can elect a trustee to those annexed 
before July 1, 2004. 

• Fire Fighters Training Fund. HB 6363
revises the fire fighters training 
fund. Am. Sec. 13, PA 291, 1966 
(CL 29.373) by adding sections 14a 
and 14b; and to repeal acts and parts 
of  acts. 
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From the early 1990s through 2002, 
Michigan municipalities and municipal 
attorneys had questions and disputes 
with telephone companies about fran-
chises, permits, and fees for telephone 
company lines in the public rights of  
way. These were successfully resolved 
with the passage of  Michigan’s Metro 
Act in 2002, MCL §§ 484.3101 et seq. 
Now it appears that municipalities in 
Michigan and across the country will 
be involved in disputes about the need 
for and terms of  the cable franchises, 
which municipalities have been issuing 
for the past fifty years. 

The disputes are caused by Verizon, 
SBC, and other phone companies start-
ing to enter the cable business, in part 
in response to cable companies enter-
ing the phone business. Phone compa-
nies offering cable service may bring 
competition in the cable and broad-
band/cable modem business, but the 
franchises some phone companies are 
offering, disputes as to whether a fran-
chise is required, and legislation backed 
by phone companies to eliminate cable 
franchising are likely to create disputes 
about cable franchising generally and 
pose significant risks for municipalities 
and their residents. For example, public, 
education and government channels are 
likely to be at risk along with universal 
service requirements, right of  way pro-
tections, local emergency alert systems 
and consumer protection requirements, 
among other things. The financial risks 
are likely to be greater for townships 
than for cities because cable franchise 
fees typically make up a larger portion 
of  general fund revenues for townships 
than they do for cities.

 
Franchises Offered, Analysis
The telephone companies are tak-

ing several approaches concurrently. 

Cable in the Crosshairs
By John W. Pestle,  Varnum, Riddering, Schmidt & Howlett LLP

Some, such as Verizon, are approaching 
municipalities to obtain cable franchis-
es. However, the terms of  the franchis-
es the phone companies offer are often 
significantly worse for municipalities 
than those of  the existing cable com-
pany. This creates risks for a municipal-
ity—First is that agreeing to the phone 
company’s terms may violate “level play-
ing field provisions” of  local ordinances 
that prevent a municipality from offer-
ing a second cable franchise on terms 
better than the incumbent’s franchise 
(although some argue such provisions 
may be superceded by Federal law). 
Second, the current cable company may 
contend that it is automatically entitled 
to essentially the same franchise terms 
as the phone company (under most fa-
vored nations clauses of  its franchise, 
Section 625 of  the Federal Cable Act or 
discrimination claims). Third, the cable 
company will likely argue that the terms 
of  the phone company’s franchise set 
the ceiling on what it can be required 
to provide in any renewal franchise. The 
proposed phone company franchises 
also often attempt to “have it both 
ways” under the Federal Cable Act by 
requesting that the limitations on local 
franchising authority in that Act apply 
but ignoring other provisions of  Fed-
eral law that give municipalities broad 
powers regarding cable service. 

A national municipal committee 
prepared an analysis from a municipal 
perspective of  deficiencies in the gen-
eral franchise forms some of  the phone 
companies are using. A copy is available 
on our web site at www.varnumlaw.com/cable 
and may be available at www.natoa.org.

Cable Franchise Not Required? 
SBC claims it is exempt from hav-

ing to obtain a cable franchise under the 
Federal Cable Act. It also says it expects 

to make cable service available to only 
about five percent of  what it calls “low 
value” customers, 70% of  “medium 
value” and 90% of  “high value” custom-
ers. In summary, SBC will not be pro-
viding upgraded service with cable and 
advanced broadband service to all of  its 
customers—some sources project that 
its new services will  be available to only 
fifty to sixty percent of  its customers. 
SBC’s proposal has brought charges of  
redlining and widening the digital divide 
(between those who have ready access to 
the Internet and those who do not) by 
the Ministerial Alliance against the Digi-
tal Divide, a group of  Chicago area min-
isters. The ministers contend that SBC 
will target affluent customers, which they 
contend would amount to redlining of  
disadvantaged communities. More gen-
erally, SBC’s proposal runs counter to 
longstanding state and local policies of  
requiring cable and utility services to be 
provided to all areas meeting a minimum 
density requirement.

Ordinance Requiring Franchise 
SBC’s claim that it does not have to 

obtain a cable franchise under the Fed-
eral Cable Act is incorrect. However, to 
remove any doubt municipalities should 
adopt an ordinance (or amend existing 
ordinances), making clear that a cable 
franchise is required for all landline 
multichannel video systems, cable, or 
“noncable.” (Call or email if  you need a 
sample ordinance.) Such local ordinanc-
es are effective because the authority to 
require a franchise depends on state law, 
and Michigan municipalities may require 
“noncable” landline video providers 
to obtain a franchise, just as for thirty 
years prior to the passage of  the Federal 
Cable Act in 1984 they required cable 

Continued on page 10
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companies to get franchises. The 
ordinance should state that prevent-
ing redlining or other impermissible 
discrimination is one of  the reasons 
a franchise is required.

Legislation Eliminating 
Franchises: 

The phone companies also are 
pushing for Federal legislation that 
would eliminate the need for them 
to get a local cable franchise. Copies 
of  the legislation and sample letters 
for municipalities to write Congress 
opposing it are on our website, www.
varnumlaw.com/cable. Municipal attor-
neys should make sure their clients 
send such letters.

Verizon supported legislation 
in Virginia (and may support simi-
lar legislation in other states) that 
would effectively have the state 
(not municipalities) issue cable fran-
chises. The legislation is objection-
able because it violates the Federal 
Cable Act by purporting to have a 
state (and not a local unit of  gov-
ernment) issue a cable franchise and 
because of  the substantive terms 
of  the franchise proposed by the 
legislation. Michigan municipalities 
should be on the lookout for similar 
legislation, such as in the rewrite of  
the Michigan Telecommunications 
Act, MCL §§ 484.2101 et seq., which 
is currently under way.

Such state and Federal legis-
lation places municipalities’ cable 
franchises and franchising at risk. 
Should such legislation pass, the 
cable companies may either be cov-
ered directly, seek similar legislation, 
or claim (on grounds such as those 
described above) that their franchis-
es have to be “amended” so as to 
have similar terms. 

Conclusion
For over 100 years Michigan 

municipalities have worked to en-

sure that when utility type providers use the public rights of  way, they obtain franchises 
and permits with terms that assure the public interest is met. Michigan municipalities will 
need to continue this effort regarding cable franchises.

John W. Pestle is a Partner at Varnum, Riddering, Schmidt & Howlett LLP, former Chair of  the 
Public Corporation Law Section, and Chair of  the fi rm’s Cable and Telecommunications Group.

Cable . . .
Continued from page 9

One of  the questions that came to mind 
when I saw this inquiry was if  it’s relevant 
whether the Charter has a provision relative 
to the giving of  orders by Council members 
to employees. Certainly such a provision 
would be instructive, but the Charter proba-
bly also contains a provision relative to Char-
ter violations – which may allow a censure but 
probably has other procedures/sanctions for 
a violation of  the Charter. It seems like the 
question is whether the council can censure 
its members. The action of  the member is 
just the specific justification in this case. The 
two things that came to my mind were:
1.  Whether the council has the ability/au-

thority to “judge the qualifications of  
its members” or some such language 
that gives or implies the ability to either 
not seat or to remove council members. 
If  so, by implication, it may well have 
the ability to impose a lesser sanction 
as well.  

2. Whether anything prohibits a motion/
resolution of  censure. A legislative body 
almost needs a method of  taking action 
with regard to its members. Most Char-
ters have some provision. Even in the ab-
sence of  specific authority, what would a 
council do in the case of  a “rogue” mem-

ber who disrupted meetings, failed to 
follow rules and procedures, didn’t 
attend meetings, etc.  
In the absence of  specific language 

(in which case the question probably 
wouldn’t have been asked), it may be 
that the answer has to be extrapolated 
from the general authority of  the coun-
cil (including the presence or absence 
of  a provision allowing the council to 
determine the qualifications of  its mem-
bers) and the presence or absence of  a 
provision prohibiting such an action. 
The authority to censure could also be 
in the council’s rules. The City of  Los 
Angeles has such rules. http://www.lac-
ity.org/clk/cps/Council%20Rules.pdf  The 
Kansas House of  Representatives has 
such a rule allowing reprimand, cen-
sure, or expulsion under some circum-
stances. Other legislatures do as well, 
including the United States Congress. It 
all depends on the charter. Saginaw has 
a similar charter provision that makes 
council meddling a misdemeanor. The 
Ann Arbor charter commission could 
not commit to the full city manager con-
cept, so it created a City Administrator.  
 

MAMAMAMA
ListServ ListServ 

Question Question 
of theof the  

QuarterQuarter

May a City Council cen-
sure one of its members 
whose behavior has taken 
the form of micromanag-
ing employees in a city 
that has a strong manag-
er/weak Council charter?
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Recent Public Law Decisions of Interest
By Sarah Gabis and Jesamy Tembreull, Foster Swift Collins & Smith, P.C.

NREPA Does Not Preempt Local 
Zoning Regulations for Gas Stations

Salamey v Dexter Township Zoning Board 
of  Appeals, (Unpublished Opinion, 

2004 WL 2754676, Mich App) (Docket 
No. 248702, dec’d 12/02/04)

In Salamey v. Dexter Township Zoning 
Board of  Appeals, the Court of  Appeals 
held that the Natural Resources and En-
vironmental Protection Act (“NREPA”) 
MCL 324.21101, et. seq does not preempt 
local zoning ordinances with respect 
to the installation of  gas stations. The 
plaintiff  owned twelve acres of  land 
located within 1000 feet of  a wetlands 
area in Dexter Township. The property 
was zoned as a “General Commercial 
District,” which allows gas stations only 
under a conditional use permit. The 
plaintiff  submitted four separate applica-
tions to construct a gas station and con-
venience store, each one in response to 
concerns of  the Planning Commission. 
The fourth and final revised application 
included a preliminary approval from 
the Underground Storage Tank Division 
of  the Department of  Environmental 
Quality (“DEQ”). The Dexter Town-
ship Planning Commission approved 
the Plaintiff ’s conditional use permit and 
preliminary site plan. However, a group 
of  township residents appealed to the 
Zoning Board of  Appeals (“ZBA”), ar-
guing that they did not have an opportu-
nity to review or be heard regarding the 
most recent changes to the Plaintiff ’s site 
plan. The ZBA conducted two hearings 
and remanded the matter to the Planning 
Commission, who then could not reach a 
consensus. Ultimately, the Zoning Board 
of  Appeals overturned the Planning 
Commission’s original grant of  a con-
ditional use permit for the gas stations, 
while approving the site plan for the con-
venience store. Plaintiff  then appealed to 

the circuit court asserting in part that the 
NREPA preempted local regulation of  
underground storage tanks.

The Court of  Appeals upheld 
the circuit court’s determination that 
NREPA did not preempt the local zon-
ing ordinance, finding Plaintiff ’s argu-
ment unpersuasive based on the plain 
language of  MCL 324.21109 of  NRE-
PA. Based upon its plain language, the 
Court found that MCL 324.21109 nei-
ther expressly permits nor prohibits the 
operation of  a gas station in a general 
commercial district. NREPA prohibits 
local governments from enacting or 
enforcing ordinances that require per-
mits for the installation of  underground 
storage tanks. The Court found that the 
ordinance did not require a permit for 
the underground storage tanks; instead, 
the ordinance required a permit for the 
installation of  a gas station. Although 
gas stations are necessarily facilities with 
underground storage tanks, the Court 
recognized that the tanks are only part 
of  the installation and operation of  a 
gas station. It held that there are count-
less other factors to be researched, ana-
lyzed, and considered by the planning 
commission and the ZBA when de-
ciding whether to permit construction 
of  an automobile service station in a 
general commercial district. Those fac-
tors include environmental, economic, 
aesthetic, health and safety, and vari-
ous other community concerns. When 
it denied the Plaintiff ’s conditional use 
permit, the ZBA considered factors in 
addition to the underground tanks, in-
cluding traffic, noise, and intensity of  
the proposed development. Since Dex-
ter Township’s ordinance does not im-
properly hinge the decision of  the con-
struction of  the service station on only 
the installation of  underground storage 
tank systems, the Ordinance was not in 

direct conflict with NREPA. NREPA 
does not attempt to regulate the types of  
concerns faced by local zoning boards; 
it only controls the use and installation 
of  underground storage tanks. 

The Court also held that Michigan, 
through NREPA, has not completely 
occupied the field of  regulating the use 
and installation of  underground storage 
tank systems. The statute at issue merely 
regulates the installation, use, closure, 
or removal of  an underground stor-
age tank system, and does not impinge 
on a local unit of  government’s ability 
to regulate the installation of  automo-
bile service stations in their communi-
ties. The Court further stated that had 
Dexter Township denied the special use 
permit to plaintiff  due to the singular 
factor of  issues surrounding the instal-
lation of  an underground storage tank 
system, then NREPA would preempt the 
Ordinance. However, NREPA does not 
preempt municipal regulation when var-
ious factors outside of  the installation 
of  the underground storage system are 
legitimate reasons for denial of  a special 
use permit.

City-Owned Parking Structure Can 
Be a Building for Purposes of the 

Public Building Exception to 
Governmental Immunity

Pierce v City of  Lansing, ___ Mich App 
___; ___ NW2d ___ (2005) (Docket 

No. 250124, dec’d 02/10/05)

In Pierce v City of  Lansing, the Michi-
gan Court of  Appeals announced that a 
parking structure can be a building for 
the purposes of  the public buildings ex-
ception to governmental immunity. The 
Plaintiff  sued the City for injuries sus-

Continued on next page.
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tained when she fell in the elevator of  
a city-owned parking garage. The City 
moved for summary disposition on the 
basis of  governmental immunity and 
claimed that the parking structure where 
Plaintiff  fell was not a “public building” 
and thus the Plaintiff  could not recov-
er on the basis of  the public buildings 
exception to governmental immunity. 
The trial court denied the City’s motion 
for summary disposition. The City ap-
pealed the trial court’s decision that the 
parking garage is a public building for 
purposes of  the public buildings excep-
tion to governmental immunity.

Since the statute providing the pub-
lic buildings exception to governmental 
immunity, MCL 691.1406, does not 
define the term “building”, the Court 
of  Appeals turned to Ali v Detroit, 218 
Mich App 581; 554 NW2d 384 (1996) 
to determine whether the parking ga-
rage fit the definition of  “building.” The 
Ali court found that the term "building" 
is to be given the plain and ordinary 
meaning as found in a dictionary, and 
relied on The Random House College Dic-
tionary: Revised Edition (1984), and Black’s 
Law Dictionary and defined a building 
as a “relatively permanent, essentially 
box-like construction having a roof  and 
used for any wide variety of  activities, as 
living, entertaining, or manufacturing’ 
and a structure designed for habitation, 
shelter, storage, trade, manufacturing, 
religion, business, education and the 
like. A structure or edifice enclosing a 
space within its walls, and usually, but 
not necessarily covered with a roof.”  

The parking garage in the instant 
case involved a relatively permanent, 
essentially box-like structure made out 
of  concrete. It had a roof, and was en-
closed on all sides by half-walls. The 
stairwells and elevators were fully en-
closed and the structure had running 
water and electricity. It also housed 
some city offices that were heated and 
air conditioned, where approximately 

Recent Public Decisions of Interest
Continued from page 11

thirty or forty people worked. Thus, 
the structure satisfied the definition set 
forth in Ali, and the Court of  Appeals 
concluded that the trial court had prop-
erly denied the City’s motion for sum-
mary disposition. The City did not have 
governmental immunity because the 
parking garage was a public building for 
the purposes of  the public buildings ex-
ception to governmental immunity. 

Tax Tribunal Has Subject Matter 
Jurisdiction in Assessment Cases 

When Untimely Notice of 
Assessment Prohibits Protest 

Before Board of Review 

Michigan State University v City of  
Lansing, (Unpublished Opinion, 2005 
WL 356639, Mich App) (Docket No. 

250813, dec’d 02/15/05)

In Michigan State University v City 
of  Lansing, the Court of  Appeals held 
that where a city fails to provide timely 
notice of  tax assessment that prohibits 
the taxpayer from meeting the June 30

th
 

deadline to present a challenge of  the 
assessment to the board of  review, the 
Michigan Tax Tribunal (“MTT”) has 
subject matter jurisdiction to hear that 
challenge. In this case, the City levied 
a tax assessment on previously tax-ex-
empt property owned by the Univer-
sity. The University claimed it did not 
receive notice of  this assessment un-
til July 10, 2001, several days after the 
statutory June 30

th
 deadline to present 

a challenge of  the assessment to the 
board of  review. The City filed a mo-
tion for summary disposition arguing 
that the MTT did not have subject mat-
ter jurisdiction to hear the challenge, as 
it was not timely asserted by the Uni-
versity. The MTT denied the City’s mo-
tion, determining that the City failed to 
provide sufficient evidence an assess-
ment notice was timely sent, found that 
it had jurisdiction and further held that 
the University property was tax exempt. 
The City appealed. 

The Court of  Appeals refused to 
overturn the MTT’s determination that 
the City failed to provide sufficient evi-
dence to support a timely filed notice. 
In fact, the Court specifically stated 
that the City’s evidence was so lacking 
that it did not give rise to a genuine is-
sue of  fact. The City’s evidence of  a 
timely assessment notice included: 1) a 
letter from the account manager hired 
by the City to mail assessment notices 
that 42,801 tax assessment notices were 
mailed on February 28; and 2) an affi-
davit from the principal city appraiser 
that “[she had] been informed by the 
account manager of  Lason that 42,801 
real property notices of  assessments 
were mailed by Lason on February 28, 
2001 for tax year 2001.” Specifically, the 
Court found the letter from the account 
manager to be “vague and speculative” 
and that the affidavit by the city apprais-
er did not contain any information based 
on personal knowledge of  the mailing 
of  an assessment notice to MSU. Thus, 
the Court found that the MTT’s deter-
mination that the City failed to provide 
sufficient evidence of  a timely notice 
was supported by competent, material, 
and substantial evidence on the record. 

Untimely notice having been deter-
mined, the Court went further to articu-
late the impact of  that untimely notice. 
The Court noted that the tax assess-
ment statute, MCL 205.735, requires 
a protest before the board of  review 
in order to confer jurisdiction on the 
MTT, but does not address the situation 
where it becomes impossible to appear 
before the board of  review before the 
June 30

th
 deadline because of  untimely 

notice of  assessment. The Court of  Ap-
peals declined to reverse the MTT’s de-
cision based on lack of  jurisdiction and 
relied on due process considerations ar-
ticulated in Parkview Mem Ass’n v City of  
Livonia, 183 Mich App 116; 454 NW2d 
169 (1990). The Parkview court pointed 
out that petitioners, like the University 
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in this case, would be denied due pro-
cess if  the city was permitted to avoid 
MTT jurisdiction simply by failing to 
send timely notice of  assessment. Based 
on the fact that the University’s due pro-
cess rights would be “unquestionably 
impaired” if  it removed jurisdiction, the 
Court of  Appeals affirmed the MTT’s 
jurisdiction over the matter, and further 
affirmed MTT’s determination that the 
property was tax-exempt. 

Public Use as Acceptance of 
Dedicated Street Requires Action, 
and Withdrawal of Dedication of 
Platted Streets Requires Court 

Complaint

City of  Novi and Mirage Development, 
Inc. v Nanda Enterprises, (Unpublished 

Opinion, 2005 WL 387666, Mich App) 
(Docket No. 256389, dec’d 02/17/05)

In the City of  Novi and Mirage Devel-
opment, Inc. v Nanda Enterprises, Inc., the 
Court of  Appeals held that acceptance 
by public use of  platted streets requires a 
specific act or expression of  the munici-
pality and that a withdrawal of  a dedica-
tion of  platted streets to the public on a 
plat recorded under the Land Division 
Act, MCL 560.253(1) et seq. (“LDA”) 
requires an action in Circuit Court to 
revise or correct the recorded plat. 

The Defendant was a developer of  
subdivisions for which it obtained final 
plat approval under the LDA from the 
City of  Novi in June 1998. The record-
ed plat indicated that all of  the subdi-
vision streets were dedicated for public 

use. In January 2004, the Defendant 
filed a notice of  withdrawal, with the 
register of  deeds declaring that it was 
withdrawing its offer to dedicate the 
subdivision streets to public use. The 
City had not yet formally accepted the 
dedication. The Defendant appealed the 
trial court’s decision declaring the no-
tice of  withdrawal invalid and requiring 
completion of  the dedication process, 
asserting among other arguments, that 
the trial court erred when it concluded 
the City had accepted the dedicated 
streets by public use, and that its notice 
of  withdrawal was effective.

The Court of  Appeals agreed with 
the Defendant that acceptance by public 
use alone was insufficient to complete the 
dedication process. It disagreed, however, 
that the notice of  withdrawal filed with 
the register of  deeds was effective. First, 
the Court relied on past precedent that a 
manifest act is required to validly accept 
a public dedication and then addressed 
the narrow issue of  whether public use 
alone sufficiently constitutes a manifest 
act evidencing an informal acceptance 
of  dedicated property. The Court held 
that before public use will be considered 
a valid acceptance, the public authority 
must specifically express, by some spe-
cific or certain and positive conduct, a 
voluntary assumption of  responsibility 
over the particular property dedicated to 
the public. The purpose of  requiring a 
manifest act is to prevent the public from 
becoming responsible for land that it nei-
ther wants nor needs and to prevent land 
from becoming waste property. In the in-

stant case, the Court held that there was 
no such manifest act, outside of  public 
use, that constituted acceptance, and 
overturned the trial court’s decision on 
this ground. The Court found, however, 
that the Defendant’s notice of  withdrawal 
to the register of  deeds was not sufficient 
to withdraw its offer of  dedication. 

In finding Defendant’s notice insuf-
ficient, the Court relied on the LDA. The 
Court recognized that the LDA, specifi-
cally MCL 560.222, provides that once a 
plat has been recorded a person wishing 
to correct or revise the plat or any part 
of  it must file a complaint in the circuit 
court. The Defendant attempted to dis-
tinguish its notice of  withdrawal from a 
revision, correction, or re-plat to avoid 
the requirements of  filing a court com-
plaint. The Court of  Appeals held that 
while a notice of  withdrawal will not al-
ways constitute a plat revision governed 
by the LDA, in this case, withdrawal of  
the dedication of  streets designated as 
public on Defendant’s recorded plat was 
an attempt to revise that plat. Since the 
dedication was noted in the plat, it was 
properly considered part of  the plat and 
required a court complaint to be amend-
ed. Because the Defendant did not file a 
complaint in the circuit court, the Court 
of  Appeals upheld the trial court’s con-
clusion that the notice of  withdrawal was 
ineffective. Accordingly, although the City 
had not formally or informally through 
manifest act accepted the dedication, the 
City prevailed as the Defendant had not 
properly withdrawn its offer. 

Wisconsin would have provided funds 
for the creation of  a “Wisconsin na-
val militia consisting of  members or 
former members of  the US Naval, 
Coast Guard or Marine Corps reserve 
who would have been under the com-
mand and control of  the governor.” 
If  created, who would such a navy do 
battle with? There are only two choices 

– Michigan or Canada – and knowing 
how much Wisconsin covets the port 
at Escanaba (in the moonlight?) and 
our bridge (which they don’t have any-
thing like), my guess is we would be the 
target. But I fear not because I know 
that our governor wouldn’t hesitate 
to call the Detroit and Grosse Pointe 
Yacht Clubs into service to defend our 

I'll Bet You Didn't Know ...
Continued from page 5

state. Could our defense be in any bet-
ter hands? 

Endnote
1.  For a detailed account of  the adventures 

of  the U.S.S. Yosemite and her Michigan 
crew during the Spanish-American war, 
go to http://www.fortunecity.com/victorian/
churchmews/1216/scholar-sailors.htm
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The year 2004 was an interesting year 
for the development of  Freedom of  In-
formation Act and Open Meetings Act 
jurisprudence in Michigan. The Michigan 
Court of  Appeals consistently followed 
its Mager trend by focusing its analysis 
on the true purpose of  the FOIA. Two 
federal court opinions (including a U.S. 
Supreme Court opinion) also stayed true 
to the proper analysis. What is the proper 
analysis, you ask? Well, the test is whether 
disclosure would serve the core purpose 
of  the FOIA. What is the core purpose 
of  FOIA, you’re wondering? Well, the 
core purpose is “contributing significant-
ly to public understanding of  the opera-
tions or activities of  the government,” or 
“further[ing] the knowledge of  the pub-
lic concerning how their government op-
erates,” or shedding light on “how well [a 
public body] is complying with its statu-
tory functions.” In other words, if  the 
information has nothing to do with how 
government is performing its functions, 
it can probably be redacted.

Open Meetings Act opinions were 
more sparse than FOIA opinions in 
2004. Nevertheless, the Court of  Ap-
peals reiterated the importance of  fo-
cusing on the purpose of  the Act, rather 
than technical or alleged violations. The 
purpose, of  course, is to “promote gov-
ernmental accountability by facilitating 
public access to official decision making 
and to provide a means through which 
the general public may better understand 
issues and decisions of  public concern.” 
Kitchen v Ferndale City Council (2002).

The following summaries are de-
signed to capture the essence of  the 
most important opinions of  2004. They 
are intentionally brief  to conserve space. 

Freedom of Information Act
In January 2004, the Michigan 

Court of  Appeals followed the “Gold-

en Rule” of  the recent FOIA trend 
under Mager and its progeny. The test? 
Whether the requested documents 
“shed light” on the official acts and 
workings of  the government. In Her-
ald Company, Inc v Kent County Sheriffs 
Dept, the Court of  Appeals held that 
a request for internal investigation re-
cords should be granted because the 
documents contained some informa-
tion from which the public could de-
termine if  a sheriff ’s deputy received 
preferential treatment. However, the 
Court permitted the redaction of  the 
deputy’s personal information.

Also in January 2004, the Court of  
Appeals addressed a developer’s request 
for audiotapes of  two public meetings. 
When the developer did not receive a 
complete copy of  one of  the tapes, he 
filed a FOIA lawsuit. The Court held 
that the litigation was necessary to find 
out what was missing and why it was not 
provided. Therefore, the developer pre-
vailed and was entitled to costs and at-
torney fees under FOIA. The Court re-
iterated its 1987 test: A party “prevails” 
where he is forced into litigation and is 
successful with respect to the central 
issue that the requested materials were 
subject to disclosure, even though the 
action has been rendered moot by acts 
of  the public body in disposing of  the 
documents. Hammond Bay Preserve, LLC 
v Miller.

In March 2004, the United States 
District Court for the Eastern District 
of  Michigan denied a plaintiff ’s request 
for traffic accident reports. The plain-
tiff  had requested the reports in order 
to market health care services to per-
sons involved in accidents. The Court 
denied the plaintiff ’s request for an 
injunction against the city, noting that 
various Michigan courts have held that 
the disclosure of  traffic reports can 

constitute an unwarranted invasion of  
personal privacy. Michigan Rehabilitation 
Clinic Inc, PC v City of  Detroit.

Also in March of  2004, the United 
States Supreme Court held that FOIA 
recognizes that surviving family mem-
bers have a right to personal privacy 
with respect to their close relative’s 
death-scene images. The opinion cites to 
several lower federal court opinions that 
have reached the same result. Although 
the deceased had been a public official, 
and other pictures had been made pub-
lic, the Court held that neither of  those 
factors detracts from the weighty pri-
vacy interests involved. National Archives 
and Records Admin v Favish.

In May of  2004, the Court of  Ap-
peals held that a formula contained 
within a software program is not “soft-
ware” that would otherwise be exempt 
from disclosure under the FOIA. City of  
Warren v City of  Detroit.

Also in May of  2004, the Court of  
Appeals upheld a lower court ruling that 
a client cannot bring a FOIA suit after 
his attorney’s FOIA request is partially 
denied. In White v City of  Flint, the plain-
tiff  was injured in an automobile crash 
during a police pursuit. His attorney 
filed a FOIA request, which was granted 
in part. Because the City’s police pursuit 
policies were not disclosed, White filed 
a FOIA lawsuit. The City then disclosed 
the policies. The Court then held that 
White did not have standing, because 
he did not submit the initial FOIA re-
quest. His attorney was allowed to join 
the lawsuit, but the City was granted 
summary disposition because all of  the 
requested items had been disclosed. 
The Court of  Appeals upheld the trial 
court’s decision.

In a third opinion issued in May of  
2004, the Court of  Appeals held that a 
plaintiff  cannot attack the purpose of  
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a closed meeting in a FOIA lawsuit. In 
Local Area Watch v City of  Grand Rapids, 
the plaintiff  requested closed meeting 
minutes. His request was denied. He 
argued in his lawsuit that the subject 
of  the closed meetings was not permit-
ted by the Open Meetings Act, so the 
minutes should not be protected from 
disclosure under FOIA. However, the 
plaintiff  did not file a claim under the 
OMA, and the OMA forbids the re-
lease of  closed meeting minutes unless 
required by a judgment in an OMA law-
suit, so therefore the plaintiff  could not 
obtain the minutes under the FOIA.

In July of  2004, the Court of  Ap-
peals reiterated the Mager test: Would 
disclosure contribute significantly to the 
public understanding of  the operations 
and activities of  government? Attempts 
to obtain personal information on third 
parties is not a proper inquest to shed 
light on governmental activities. Korn v 
Southfield City Clerk.

In September of  2004, the Court 
of  Appeals held that the identities of  
lottery winners (or assignees) are en-
tirely unrelated to any inquiry regarding 
the inner working of  government, or 
how well the government is performing 
its statutory functions. Thus, the Mager 
trend continues. Stone Street Capital, Inc v 
Bureau of  State Lottery.

In October of  2004, the Court of  
Appeals held that a paper photocopy 
of  a microfilm record is a photographic 
copy of  the microfilm record itself. In 
other words, even though the copy is 
printed on a different medium, the re-
quester is not entitled to a microfilm 
copy. The Court distinguished Farrell 
because a printout of  a computer file is 
not a copy of  the computer file. Lapeer 
County Abstract & Title Co v Lapeer County 
Register of  Deeds.

Also in October of  2004, the Court 
of  Appeals held that a public body has 
no duty to locate documents that may 
be in the possession of  other public 
bodies. If  a public body does not have 
a document in its possession or con-

trol, a court cannot order its produc-
tion. Levitte v Plymouth-Canton Community 
School District.

In November of  2004, the Court of  
Appeals held that a public body may not 
utilize a policy of  issuing blanket deni-
als of  FOIA requests relating to open 
internal investigation files. The public 
body has a duty to review the file and re-
lease any nonexempt information. Krug 
v Ingham County Sheriff ’s Office.

Also in November of  2004, the 
Court of  Appeals issued an opinion 
that will be treasured forever by those 
of  you reading this article. In Coblentz v 
City of  Novi, the Court held that a mu-
nicipality may charge a requester for its 
attorney’s time to review documents for 
potential exemptions. The fact that a 
city attorney is independently contract-
ed does not affect the result, because 
the dictionary defines “employee” as “a 
person who has been hired to work for 
another.” Therefore, a municipal attor-
ney may be the “lowest paid public body 
employee capable of  retrieving the in-
formation necessary” to comply with a 
FOIA request!

Finally, although not technically a 
2004 decision, the Court of  Appeals 
held in January of  2005 that a public 
body may impose a flat fee, payable in 
advance, for a subscription to the min-
utes of  a public body’s meetings. Haley v 
Nunda Township.

Open Meetings Act
In March of  2004, the Court of  

Appeals held that a public body does 
not violate the OMA when it asks its 
attorney to draft recommendations on 
both sides of  an issue. The attorney in 
such an instance is not rendering a “de-
cision” under the OMA, but is merely 
providing a ministerial service for the 
public body. Hackert v Charter Township 
of  Pere Marquette.

In August of  2004, the Court of  
Appeals reiterated that reenactment of  
a closed meeting decision at an open 

meeting essentially ratifies the earlier 
decision, and courts will not undo such 
actions. Berryhill v Gratiot Conservation 
District.

In September of  2004, the Court 
of  Appeals approved an award of  at-
torney fees against the plaintiff  who 
pursued an OMA lawsuit. In Khorrami 
v Boston Township, the plaintiff  alleged 
that a closed meeting was improper. 
The plaintiff  offered no evidence to 
counter the affidavits presented by the 
township that the closed meeting was 
called to meet with the township’s attor-
ney to discuss legal enforcement strate-
gies against the plaintiff ’s junkyard. The 
Court therefore held that the plaintiff  
had no reasonable basis to believe that 
it had meritorious issues to raise with 
respect to a number of  its claims, and 
the Court awarded costs and attorney 
fees to the township.

Finally, in November of  2004 the 
Court of  Appeals held that a township 
assessor cannot violate the OMA, be-
cause the assessor is not a public body. 
The Court also reiterated that technical 
violations of  the OMA will not invali-
date a public body’s decision if  “there 
was substantial compliance with the 
OMA notice requirements” and “the 
purpose of  the OMA was essentially 
and realistically fulfilled.” Gryzen v Town-
ship of  Webber.

And that, folks, is the year 2004 in a 
FOIA/OMA nutshell. Of  course, now 
that public bodies may recoup their at-
torney fees for separating exempt from 
non-exempt material, and now that 
public bodies can charge flat fees for 
subscriptions to their meeting minutes, 
and now that public bodies need not 
disclose unredacted traffic accident re-
ports…well, it looks like 2005 will be 
quite an interesting year!

Donald P. DeNault, Jr., is an attorney with the 
Sterling Heights law fi rm of  O’Reilly Rancilio 
P.C. Mr. DeNault practices in the areas of  mu-
nicipal law, general civil litigation, and appeals. 
He can be reached by phone at (586) 726-1000 
or by e-mail at ddenault@orlaw.com.
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Michigan Stadia and Convention 
Act:

Companies that provide limousine, 
taxi, or bus services are not “engaged in 
the business of  leasing or rental of  mo-
tor vehicles of  which delivery is made” 
and, accordingly, are not subject to the tax 
imposed under the Michigan Stadia and 
Convention Act, MCL 207.751 et seq.

Opinion No. 7169
February 4, 2005

Michigan Vehicle Code:
Section 622 of  the Michigan Vehicle 

Code, MCL 257.622, requires a police 
officer who receives a report of  an ac-

cident involving a motor vehicle to pre-
pare and forward a report of  the acci-
dent to the Director of  the Department 
of  State Police on prescribed forms, if  
the accident results in death or injury 
or if  the officer reasonably believes that 
property was damaged to an apparent 
extent totaling $1,000 or more.

Opinion No. 7170
February 7, 2005

Open Meetings Act:
Local medical control authorities 

are subject to the Open Meetings Act.
Opinion No. 7165

December 27, 2004

Schools and School Districts:
A school district may receive state 

school aid funds for a student who is 
enrolled in high school for a fifth year 
and is attending classes at a postsecond-
ary institution under the Postsecondary 
Enrollment Options Act, provided that 
the student is enrolled in at least one 
high school class in at least grade 11 and 
has achieved the endorsements required 
under section 3(f) of  the act.

Opinion No. 7168
January 28, 2005


