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EXISTS IN 2003

The Governmental Tort Liability Act (GTLA), 
MCL 691.1401 et. seq., has exempted governmental 
agencies from tort liability in the State of Michigan 
since July 1, 1965. Substantial amendments were made 
in 1986 with tort reform, but the courts have con-
stantly struggled with the concept of governmental 
immunity and the extent of the exceptions to this 
unique relief. Long standing precedent has been over-
ruled in a few key areas, which requires attorneys to 
be very diligent in monitoring the governmental im-
munity cases and new statutory developments. 

According to the GTLA, governmental agencies 
have an affirmative defense against all tort liability 
where the governmental agency is engaged in the ex-
ercise or discharge of a governmental function, except 
as otherwise provided.

1
 A governmental function is 

defined as an activity that is expressly or impliedly 
mandated or authorized by constitution, statute, local 
charter or ordinance, or other law. 

Governmental immunity is an affirmative de-
fense, which must be raised in the first responsive 
pleading. According to Mack v. City of Detroit,

2
 cities 

cannot alter the protections provided by the govern-
mental immunity statute. 

3
 The state statute provides 

six statutory exceptions to the broad grant of im-
munity. Each of these exceptions must be narrowly 
construed. 

4

A. Defective Highway Exception (MCL 
691.1402-MCL 691.1404)

B. Negligent Governmental Vehicle Op-
eration Exception (MCL 691.1405) 

C. Public Hospital Exception (MCL 
691.1407 (4))

D. Defect in a Public Building Exception 
(MCL 691.1406)

E. Proprietary Function Exception 
(MCL 691.1413)

F. Sewer Back Up Exception (MCL 
691.1416-MCL 691.1419)

The current status of the law under each of these excep-
tions has been set forth below, in addition to a summary 
of cases decided in 2002 and 2003. 

Defective Highway Exception to 
Governmental Immunity 

Governmental agencies having jurisdiction over 
highways are required to “maintain the highway in 
reasonable repair so that it is reasonably safe and con-
venient for public travel.” 

5
 Alleged defective sidewalk 

cases also fall within the defective highway exception to 
governmental immunity. 

6
 

Plaintiff has to establish the following elements 
under the defective highway exception to governmental 
immunity: 

• Plaintiff was injured or sustained damage.

• The governmental agency having jurisdiction 
over the highway (or sidewalk) was negligent, 
since the road was not in reasonable repair 
so that it was reasonably safe and convenient 
for public travel. Governmental agencies are 
entitled to a presumption of reasonable repair 
if a sidewalk discontinuity defect is less than 
2 inches. 

7

• The governmental agency knew, or in the 
exercise of reasonable diligence, should 
have known of the dangerous condition. 
Knowledge is presumed if a defect exists for 
at least 30 days before the injury occurs and 
the defect is readily apparent to an ordinarily 
observant person. 

8
 

• The governmental agency had a reasonable 
amount of time to repair the dangerous con-
dition before the injury took place. 

9

By:  Lori Griggs-Blum, City Attorney  for the City of Troy
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Chairperson's Corner

 A colleague once remarked that providing legal advice to a governmental body 
was like “herding cats.” It can be a daunting task because the “cats,” the elected of-
ficials and administrators of governmental bodies, often have several different ideas 
of where they should be heading and how they should get there.

Given this environment, what are the obligations of an attorney who advises 
a governmental body? I was once advised that a certain administrator no longer 
sought my advice because my answer was always in the negative. Should a govern-
mental attorney flat out say, “No, it can’t be done that way because the law doesn’t 
permit it.” Or, should the attorney say, “You can do it that way, but it carries a 
great deal of legal or other risk.” Invariably, the client will want the attorney to 
quantify that risk. 

I have not always been comfortable, as an attorney, doing the cost/benefit 
analysis for the client. However, our advice is not limited to the law, but the rules 
of professional conduct also permit us to give consideration to moral, economic, 
social and political factors when relevant. While the governmental attorney should 
strive to adopt a “can do” attitude, i.e., making legal arguments, consistent with the 
rules of professional conduct, for an extension, modification or reversal of existing 
law, we also need to be mindful that it is the organization that is the client. In this 
regard, a governmental body is unique from other corporate clients. Governmental 
bodies are subject to the Freedom of Information Act and Open Meetings Act. 
Private individuals and entities are not. Even the comments to Rule of Professional 
Conduct 4.2 recognizes the ability of an attorney for a private party to speak with 
governmental officials on matters separate from any controversy between the gov-
ernmental agency and a private party and for an opposing attorney to speak with 
persons whose remarks may not be imputed to the organization for purposes of 
civil liability. Since governmental agencies generally can act only through a City 
Commission or Village Council acting as a whole, individual statements by mem-
bers of those boards would appear to be fair game for opposing attorneys.

Additionally, when a governmental decision that carries some political risk 
encounters opposition, not only will the local newspaper question the wisdom of 
the officials who made the decision, but oftentimes an editorial writer will remark 
on the competence of the municipal attorney as well. What the armchair pundit 
fails to acknowledge is that there are at least two sides, if not more, to an argument. 
If there were only one correct answer in every situation, the need for attorneys and 
the caseload of the courts would be drastically reduced. Editorial writers usually are 
not attorneys and are not required to consider the validity of an opposing argu-
ment, especially when the local paper disagrees with the local governing body, be it 
city council, school board or county commission.

Nobody said that providing legal advice in a fishbowl is an easy job. We must 
have thick skin to handle what is usually misinformed criticism by those whose 
point of view is antagonistic to the policy choices of our client or whose profes-
sional ethics do not carry the same sanctions as those for lawyers. We must strive 
to reduce the legal risks and exposure to liability to our client. Only by cogently 
and ethically doing our jobs can we find any measure of success at “herding cats.”

By: Clyde J. Robinson
City Attorney Battle Creek
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• The governmental agency’s negligence was a proximate cause of 
the injuries or damages to Plaintiff. 

• Plaintiff provided notice to the responsible governmental agency 
within 120 days of the injury, specifying the exact location and 
nature of the defect, the injuries sustained, and any witnesses. 

10
 

In Nawrocki v. Macomb County Road Commission, 
11
 the Michigan 

Supreme Court substantially altered the course of the defective highway 
exception to governmental immunity. According to Nawrocki, the liability 
of state and county road commissions is limited to the improved portion 
of the highway designed for vehicular travel. There is no duty, under the 
highway exception, to install, maintain, repair, or improve traffic control 
devices, including traffic signs. Nawrocki expressly overruled the previous 
Supreme Court decision, Pick v. Scymszak 

12
, which imposed on governmen-

tal agencies the responsibility to provide traffic control devices at points 
of special hazard. 

Since the Nawrocki decision substantially deviated from case prec-
edent in this area, the focus of cases in the past couple of years centers on 
the impact of Nawrocki. 

Weaver v. Detroit 
13
 is the decision of a special panel of the Michigan 

Court of Appeals, post- Nawrocki. The panel was convened to resolve the 
conflicts between an earlier vacated decision

14
 and the decision in Ridley v. 

Detroit. 
15
 The Court of Appeals panel concluded that the highway excep-

tion to governmental immunity was not implicated where a bus hit a street 
light pole, which toppled and struck Plaintiff’s decedent. In spite of the 
earlier holding in Ridley, this special panel held that Nawrocki’s narrow 
interpretation of the term “highway” was to be applied retroactively, and 
since light poles do not fall within the narrowed definition, the lawsuit 
was precluded. 

Other cases remanded for a determination as to the impact of the 
Nawrocki decision include Adams v. Department of Transportation, 

16
 Sekulov v. 

Warren,
17
 Curtis v. Flint,

18
 and Hanson v. Mecosta County Board of County Road 

Commissioners. 
19
 The Court has now resolved the issue of Nawrocki’s impact 

by deciding that Nawrocki has retroactive application. Although there is 
a substantial modification to the earlier case law, the statute remains the 
same. Nawrocki is merely this Supreme Court’s more literal interpretation 
of the statute. As such, the narrow definition of “highway” is applied retro-
actively. This is distinguishable from the Pohutski case, where the Supreme 
Court opinion expressly limits application prospectively. 

Negligent Governmental Vehicle Operation Exception

MCL 691.1405 sets forth the negligent operation of a motor vehicle 
exception to governmental immunity. Under this exception, a municipal 
agency is liable when the following elements are established: 

• Plaintiff sustained physical injuries or property damage. 

• The injuries resulted from a governmental employee or agent’s 
negligent operation of a motor vehicle. 

• The motor vehicle is owned by the governmental agency. 

The courts have narrowly construed this exception in the 2002- 2003 
cases. Stanton v. Battle Creek 

20
 held that a forklift is not a “motor ve-

hicle” within the purview of the negligent operation of a motor vehicle 
exception to governmental immunity. The Supreme Court recognized that 
the state governmental immunity statute did not expressly define “motor 
vehicle,” and rejected the Court of Appeals’ attempt to use the definition 
of motor vehicle from the Michigan Vehicle Code.

21
 The Michigan Vehicle 

Code could only be consulted for the definition of “owner” due to the 
statutory context of MCL 691.1405. The narrowest definition for motor 
vehicle was found in the dictionary, and was consistent with the definitions 
found in the civil liability act 

22
 and the no fault act. 

23
 

Chandler v. Muskegon Co.
24
 precluded the Plaintiff, who was injured 

while cleaning non-running and parked busses at a maintenance facility, 

from recovering damages against a governmental entity under the negligent 
operation of a government vehicle exception to governmental immunity. 
Although the term “operation” is not defined in MCL 691.1405, the Michi-
gan Supreme Court narrowly defined “operation of a motor vehicle” to 
mean activities “directly associated with the driving of a motor vehicle.” 

25
 

Regan v. Washtenaw County Road Commissioners 
26
 is a case that 

was sent to the Court of Appeals on remand, after the decisions in Stanton 
and Chandler. In Regan, the Court of Appeals determined that a broom 
tractor and also a tractor mower, which were being operated on public 
roadway for maintenance purposes, qualified as motor vehicles. Therefore, 
immunity was not afforded to the governmental agency for injuries resulted 
from their operation. 

Poppen v. Tovey
27
 affirmed the narrow construction of the negligent 

operation of a governmental vehicle exception to governmental immunity. 
In Poppen, a water department employee temporarily parked his vehicle 
(only for 3-4 minutes) in a thru lane, and was out of the vehicle inspect-
ing a water hydrant when the truck was rear-ended by Plaintiff. The Court 
held that the Plaintiff’s injuries did not arise from the “operation” of a 
government-owned motor vehicle, and therefore precluded his claims. This 
exception to governmental immunity is to be narrowly construed, and 
only includes those claims where a municipal employee is driving a motor 
vehicle. Although the vehicle had the four-way emergency flashers and 
overhead-warning lights activated, the Plaintiff argued the employee was 
grossly negligent in failing to employ additional warning devices. However, 
the Court dismissed this claim, finding that since the other three witnesses 
could clearly see and avoid the water truck, it was the Plaintiff’s action in 
passing another car and rear-ending the water truck that was THE most 
proximate cause of the accident (relying upon the limitations as set forth 
in Robinson v. Detroit

28
). 

Public Hospital Exception

This statutory exception to governmental immunity was added by the 
tort reform legislation in 1986. As with many of the other exceptions to 
governmental immunity, public hospitals historically enjoyed immunity 
from tort actions. However, the court specifically revoked this immunity. 
Subsequently, the immunity for public hospitals was re-established by the 
court. In response to the fluctuation in the court decisions concerning 
immunity for public hospitals, the Michigan legislature re-established the 
immunity in MCL 691.1407(4). This now places public and private hospi-
tals on equal footing. This is true for medical malpractice claims, as well as 
injuries that occur as a result of negligent maintenance. However, morgues 
and mental hospitals are still protected by immunity, as well as department 
of corrections medical treatment centers. 

29
 

Defect in a Public Building Exception

Plaintiffs can avoid the bar of governmental immunity for tort inju-
ries received as a result of a defect in a public building when they establish 
the following elements: 

• The injury occurred in a building owned by a governmental 
agency. 

• The public building is open for use by members of the public. 

• There was a dangerous or defective condition in the public build-
ing that resulted in Plaintiff’s injuries. 

• The governmental agency had actual or constructive knowledge 
of the alleged defect. 

• The governmental agency failed to remedy the alleged defec-
tive condition after a reasonable period or failed to take action 
reasonably necessary to protect the public against the condition 
after a reasonable period. 

30
 

Governmental Immunity
Continued from page 1

Continued on next page 
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In Kruger v. White Lake Township
31
 Plaintiff mother called the police 

department and requested that her daughter be taken into custody, since 
she was intoxicated and posed a danger to herself and others. The daughter 
also had an outstanding warrant from another jurisdiction. While waiting 
for transport, the police department temporarily housed her by handcuff-
ing her to a ballet barre in the booking room. This was necessary, since a 
male occupied the only other detention cell at the station. The daughter 
subsequently escaped from the handcuffs, and ran from the station onto 
M-59, where she was struck by a car and killed. Her mother then filed a 
lawsuit against the police department, where she unsuccessfully argued 
the defect in a public building exception to governmental immunity. The 
Court of Appeals relied upon the intended use of the area as a booking 
cell, rather than a detention cell, and determined that the conversion did 
not require all of the safeguards of a detention cell when proper supervi-
sion would “offset any shortcomings in the configuration of the room”.

32
 

The Court of Appeals similarly precluded liability for the individual of-
ficers. Relying upon the Robinson principle, the Court determined that the 
alleged grossly negligent actions of the officers were not THE proximate 
cause of her death. 

In De Sanchez v. Mental Health Department,
33
 the Michigan Supreme 

Court determined that overhead bars in a psychiatric hospital restroom 
were not a dangerous or defective condition in a public building, even 
though Plaintiff’s decedent used the overhead bars to commit suicide. 
According to the majority of the Court, “one person’s self-destructive use 
of an otherwise benign stall-partition support bar does not transform that 
bar into a ‘defective condition’”. The Court dismissed the argument of dis-
senter Justice Kelly, who argued that it should have been foreseeable that a 
psychiatric patient could use the support bar to commit suicide. 

Maskery v. University of Michigan
34
 is another case in the Michigan 

Supreme Court discussing the public building exception to governmental 
immunity. The Court determined in this case that a university dorm was 
not open to the public, and therefore dismissed Plaintiff’s complaint. The 
dorm was locked 24 hours a day, and entry was gained only by key or after 
one of the residents responded to a call from the courtesy phone located 
outside. In Maskery, Plaintiff fell down stairs immediately after using the 
courtesy phone to obtain entry to the dorm. The Supreme Court focused 
on whether the entry to the publicly owned building is “restricted on the 
basis of some individualized, limiting criteria”. The Court also explained 
that time limitations can also effect the determination of whether a build-
ing is open to the public. For example, if an injury occurs after hours, 
when a courthouse is closed, then it is not “open to the public”. 

The text of the Maskery opinion describes the evolution of the public 
building defect exception to governmental immunity. The procedural his-
tory of Maskery is also instructive as to the constantly changing parameters 
of this exception. The trial court dismissed the claims for damages caused 
by her fall down the stairs outside the dorm. The Court of Appeals initially 
affirmed. 

35
 The Michigan Supreme Court then remanded the case,

36
 and 

the Court of Appeals affirmed again. The Michigan Supreme Court then 
remanded a second time after the Brown v. Genesee County Board of Com-
missioners 

37
 and Fane v. Detroit Library

38
 decisions. The Michigan Court of 

Appeals then reversed their previous two decisions. The Supreme Court 
subsequently reversed the Court of Appeals and affirmed the initial deci-
sion of the trial court to dismiss the complaint. According to the decision, 
this reversal was based on the intent of the University of Michigan to limit 
the public’s access to the dorm. 

Proprietary Function Exception

A proprietary function is the antithesis of a governmental function. 
Since governmental immunity is limited to situations where a governmen-
tal agency engages in governmental functions, a Plaintiff can recover for 

injuries sustained as a result of a proprietary activity of a governmental 
agency. In order to recover damages under the proprietary function excep-
tion to governmental immunity, a Plaintiff must establish that the activity 
was conducted primarily for pecuniary profit, and not normally supported 
by taxes or fees. 

39
 

In order to establish a proprietary function, a Plaintiff must establish 
the following: 

• Plaintiff was injured or sustained property damage. 

• The cause of the injury or damage was an activity of a govern-
mental entity. 

• The primary purpose of the activity was to produce a pecuniary 
profit. The generation of a profit from the activity is a strong 
indication that the activity is proprietary. In addition, the deposit 
of any profit into a general fund, where the money is used to 
finance unrelated activities, is also strong evidence of a propri-
etary function. On the other hand, an activity that is normally 
supported by taxes and fees may defeat the proprietary function 
allegation. 

Granger v. Klein
40
 is a case that received a great deal of publicity, but 

not necessarily for the proprietary function discussion. However, the case 
presents some unique circumstances that may assist others in defining a 
proprietary function. Mr. Granger was a student at Grosse Pointe North 
High School who was convicted of statutory rape of a female freshman at 
the school. Mr. Granger had a number of issues that he raised against the 
school and the administrators. Apparently, the Granger investigation was 
actually initiated by a yearbook photograph of him using the bathroom 
facilities. The school administrators initiated an investigation into this 
incident, since the photograph revealed more than what was acceptable in 
a school yearbook. This investigation led to complaints that ultimately led 
to the statutory rape charge. 

Granger argued that the school engaged in a proprietary function by 
publishing a yearbook, and therefore he could pursue claims against the 
school for the publication of the illicit photograph. It was undisputed that 
the publication of the yearbook generally resulted in a profit, which was 
intermingled with the general school funds. The purchasers of yearbooks 
also paid taxes. In spite of these elements that would normally establish a 
proprietary function, the federal court granted governmental immunity. In 
spite of all of these factors, which would normally lead to a conclusion that 
the production of the yearbook was a proprietary function, the judge held 
that the case was barred by governmental immunity. The Court determined 
that the PRIMARY purpose of the production of a yearbook was to educate 
students on the organization, publication, and distribution of a yearbook, 
and not to generate a profit. Therefore, the yearbook publication qualified 
as a governmental, as opposed to proprietary, function. 

In Omelenchuk v. Warren, 
41
 the Michigan Supreme Court was forced 

to reconcile the governmental immunity statutes against the Emergency 
Medical Services Act (EMSA).

42
 EMSA precludes suits against municipalities 

for EMS treatment unless gross negligence or willful misconduct causes an 
injury. The Court in Omelenchuk held that EMSA does not abrogate govern-
mental immunity as provided in MCL 691.1407. In response to Plaintiff’s 
arguments that the EMSA was rendered nugatory by the governmental 
immunity provisions, the Court reiterated governmental immunity is not 
available when an entity is engaging in a proprietary function. Therefore, 
the EMSA was not completely abrogated by governmental immunity. How-
ever, in this case, the City of Warren was engaged in a governmental func-
tion (as opposed to a proprietary function), and therefore was not liable 
when the City’s EMS providers allegedly inserted an endotracheal tube in 
the esophagus of decedent, rather than the trachea. 

Governmental Immunity

Continued from page 3
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 Basement Flooding Exception

The Legislature, in response to the Michigan Supreme Court case of 
Pohutski

43
, enacted Public Act 222 of 2001, which became effective Janu-

ary 2, 2002. Prior to Pohutski, several courts determined that there was a 
nuisance per se exception to governmental immunity, although the courts 
admittedly struggled with the parameters of the exception. Pohutski clarified 
the confusion, and explicitly overruled cases that supported the trespass 
nuisance exception to governmental immunity, specifically Hadfield 

44
 

and Li,
45
 Since the Hadfield and Li cases had long standing precedent, the 

Michigan Supreme Court expressly limited the application of Pohutski to 
prospective application only. 

This legislation mirrors the court’s balancing act between govern-
mental agencies and persons aggrieved by sewer back-ups into their base-
ments. The statute balances these two competing interests by requiring the 
governmental entity to be at least 50% at fault for the event and/or the 
property damage. In most cases, recovery is limited to economic damages 
only, including the cost of the clean up and the repair/replacement of the 
damaged property. In rare cases, a Plaintiff could recover non-economic 
damages if death, serious impairment of a bodily function, or permanent 
serious disfigurement results from the flooding event.

46
 

In order to recover against a governmental agency for a basement 
flooding, a Plaintiff must establish the following: 

• Plaintiff suffered the overflow or backup of a sanitary or storm 
sewage. 

47

• The governmental agency owned or operated, or directly or in-
directly discharged into the sewage disposal system that allegedly 
caused the damage. 

48

• There is a construction, design, maintenance, operation, or repair 
defect in the sanitary or storm system.

• The governmental agency knew, or in the exercise of reasonable 
diligence, should have known, of the defect. 

• The governmental agency failed to correct, remedy or repair the 
defect in a reasonable amount of time. 

• The defect was at least 50% of the cause of the event and also 
the damage. 

49
 (If more than 50% of the cause of the overflow or 

back-up is not attributable to the governmental agency, there is 
no tort liability. These non-governmental agency causes include 
an obstruction in a service lead; faulty connections to a sump 
pump, building drain, surface drain, gutter or downspout; or war 
or terrorism.

50

• Plaintiff complied with the required statutory notification to the 
governmental agency

51
. 

The statutory notification requirement imposes responsibility on both 
the municipality and also the Plaintiff. Plaintiff is required to notify the 
governmental agency of a claim. This notification can be oral or written. 
Once the municipality receives this notification, it must inform the Plain-
tiff, in writing, of the statutory requirements and limitations, including the 
requirement of a written, detailed account of the claim within 45 days.

52
 

The governmental agency has 15 days after receipt of this notification 
to identify and inform any other responsible governmental agencies. 

53
 

Plaintiffs are precluded from filing a lawsuit within 45 days after filing the 
statutory notification, which allows the governmental agency to investigate, 
physically inspect the property and/or try to resolve the matter absent 
litigation. 

54
 

Pursuant to Pohutski v. Allen Park,
55
 MCL 691.1407 does not contain 

a trespass nuisance exception to governmental immunity. Lessard v. Allen 
Park

56
 is a case brought after Pohutski. Plaintiffs represented several persons 

with basement flooding claims against a municipality. The lawsuit was 

filed prior to the Pohutski decision, which prospectively eliminated the 
trespass nuisance exception to governmental immunity. However, some 
of the Plaintiffs were putative class action members (John Doe/Jane Doe). 
Judge Jon Feikens allowed only the claims of the named Plaintiffs to pro-
ceed to trial. 

Gross Negligence of Government Employees

Governmental agencies are not liable for the intentional torts or the 
gross negligence of their employees, since these actions would not fall 
within the definition of a governmental function that is shielded by im-
munity. There is similarly no vicarious liability for governmental agencies 
or supervisors of government employees who commit intentional torts. 

Liability for individual government employees is available, pursuant 
to MCL 691.1402, as long as the employee is acting within the scope of em-
ployment in the exercise or discharge of a governmental function, and has 
not engaged in gross negligence. Gross negligence is defined as “conduct 
so reckless as to demonstrate a substantial lack of concern for whether an 
injury results.”

57
 Improper performance or mere negligence does not rise 

to the level of gross negligence. However, summary disposition on a gross 
negligence claim can be avoided by the assertion that a defendant failed to 
take any steps to avoid a known danger.

58
 

According to Robinson v. Detroit,
59
 in order to recover against a govern-

mental employee for gross negligence, the employee’s conduct must be “the 
ONE most immediate, efficient, and direct cause of the injury or damage.” 
60
 This principle has subsequently precluded liability for governmental em-

ployees in Kruger v. White Lake Township
61
 and Curtis v. City of Flint.

62

Hearns Concrete Construction Company v. Ypsilanti
63
 was a federal court 

decision reiterated there is no governmental immunity for alleged inten-
tional actions of governmental employees. In Hearns, the Plaintiff wanted 
to expand his business. He received site plan approval, contingent upon 
the diligent pursuit of completion of the project. A year and a half after 
the permit was issued, the Plaintiffs had completed only the masonry walls 
and the roof trusses. The Building Director issued a stop work order, which 
was overturned by the court. The Mayor, Economic Development Director, 
Planning Director, and Building Director were not granted immunity, since 
the issuance of the stop work order was allegedly motivated by political 
reasons and/or racial discrimination. 

Conclusion

There are still a number of questions about the exceptions to govern-
mental immunity that have not yet been addressed by the courts and/or 
the legislature. As a result, this is an area of law where defining cases are 
expected in the immediate future. 

Endnotes
1
 Governmental immunity is required to be raised in the first responsive pleading.  Michigan Court 
Rule 2.111 (F)(3) 
2
 Mack v. City of Detroit, 467 Mich. 186, 649 NW2d 47, on remand, 254 Mich. App. 498, 658 NW2d 
492 (2002) 
3
 Mack involved an alleged sexual orientation discrimination claim, that Plaintiff alleged was created by 
the City of Detroit charter.  The Michigan Supreme Court dismissed the Plaintiff’s claims, since there 
was no exception to governmental immunity enjoyed by the City. 
4
 467 Mich. 186, 649 NW2d 47 (2002) 

5
 MCL 691.1402(1))  

6
 MCL 691.1402

7
 MCLA 691.1402a

8
 MCLA 691.1403

9
 MCLA 691.1403

10
 MCLA 691.1404

11
 463 Mich. 143, 615 NW2d 702 (2000)
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Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629.

2004
Winter 2004  MAMA Electronic Research for Local Government 

Attorneys, Wayne State Law School

Jan. 27-30 MTA Attorneys, Lansing Center, Lansing

Winter 2004 PCLS Winter Meeting TBA

Feb. 4-10 ABA Midyear Meeting, San Antonio, TX

March 23 MAMA Winter Educational Conference, Lansing 
Center, Lansing. Day prior to MML Legislative Con-
ference

Mar 26-28  ABA State and Local Law Conference, New Orleans, 
LA.

April 25-27 IMLA Mid-Year Seminar, Omni Shoreham Hotel, 
Washington, D.C.

June 25-26 PCLS / MAMA 6
th
 Annual Joint Summer Educa-

tional Conference, Grand Hotel, Mackinac Island

August 5- 10 ABA Annual Meeting, Atlanta, GA

Fall 2004  SBM Annual Meeting, Lansing Center, Lansing, 
Date TBD

Sept. 29-Oct. 2 MAMA / MML Annual Convention, Grand Hotel, 
Mackinac Island

Oct. 3-6 IMLA Annual Conference, San Antonio, Texas 

2005
Jan. 25-28 MTA Attorneys, Detroit Marriott Renaissance 

Center

Feb. 9-15 ABA Midyear Meeting, Salt Lake City, UT

March 22  MAMA Winter Educational Conference, Lansing Cen-
ter, Lansing. Day prior to MML Legislative Conference

June 25- 26      PCLS / MAMA 7
th
 Annual Joint Summer Educa-

tional Conference, Grand Hotel, Mackinac Island

August 4-9       ABA Annual Meeting, Chicago, IL

Sept. 27-30       MAMA / MML Annual Meeting, 

                     Amway Grand Hotel, Grand Rapids 

Sept. 26-29       IMLA Savannah GA, Hyatt & Marriott

2006
Feb. 1-7           ABA Midyear Meeting, New Orleans, LA

Aug. 3-8          ABA Annual Meeting, Honolulu, HI

Sept.17-20       IMLA Portland, OR

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area

Register now. Registration (downloadable fax form) and other
information at http://www.mml.org/education/calendar/04c-02.htm 

MAMA Winter Educational Conference
March 23, 2004 (day before the MML Legislative Conference)

Lansing Center, Lansing Michigan

PRELIMINARY AGENDA
8:30 AM Coffee and Comradery
9:00 AM Welcome, announcement and introduc- 
     tions-William Beach, MAMA President
9:15 AM  Legislative update-Michael Brady, Direc- 
              tor, State and Federal Affairs, Michigan  
              Municipal League
9:45 AM  Issues involving discovery of electronic  
     data Patrick L. Rose, Attorney at Law,  
     Lansing Michigan
10:30 AM More coffee
10:45 AM Building Maintenance Codes in Michigan 
11:45 AM Committee Reports
12:00 PM Lunch and Luncheon speaker - 
     Lyn Jondahl
1:30 PM Police under the watchful eye of the  
     Justice Department-Ruth Carter, Corpo- 
     ration Counsel, City of Detroit
2:15 PM Cola and chitchat

2:30 PM From the Indians side of the law-  
     Frank Ettawageshik, Little Traverse   
     Bay Bands of Odawa Indians, Harbor  
     Springs
3:00 PM Sign and billboard law developments-  
     John Rohe, Attorney at Law, Petoskey  
     and Scenic Michigan
3:45 PM What We Have Learned in Six Month  
     of Prosecuting the 0.08 OUIL Law- 
     David Wallace,Training Attorney PAAM,  
     Lansing
4:00 PM  Cracker Barrel-Debra Walling, MAMA  
     Vice President, a time for the attorneys  
     to bring their successes, quandaries   
     and questions, e.g.,disposal of aban-  
     doned property
4:30 PM  Adjournment
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Friday, April 23, 2004  at Lovett Hall - Henry Ford, Dearborn
2004 Spring Seminar

8:15 a.m.  CONTINENTAL BREAKFAST/ Registration
Morning Session
9:00 - 10:00 a.m.  Update on Condemnation - Poletown Revisited?
          
          Speaker: Clifford T. Flood
          Miller, Canfi eld, Paddock & Stone, PLC
          Lansing, MI

10-10:45 a.m. Cell tower review: A Fellowship of the Ring

          Speaker: Gerald A. Fisher
          Secrest Wardle, Lynch, Hampton, Truex & Morley, P.C.  
          Farmington Hills, MI

10:45-11 a.m. BREAK
11-12:12 p.m. Update on Cable Class-Action Litigation and 
          Related Issues

          Speaker: Michael J. Watza
          Kitch, Drutchas, Wagner, DeNardis & Valitutti, P.C.
          Detroit, MI

          Speaker: Nicholas P. Miller
          Miller & Van Eaton, PLLC
          Washington, D.C.

12:15 p.m. LUNCH

Afternoon Session
1:30-4 p.m. Making Things work between the developer and  
          the community

This session will include an overview of the development approval process 
from the perspectives of (1) a developer's attorney, (2) a municipal attorney, 
(3) a planning consultant and (4) a traffi c consultant. The session will include 
a case study of a proposed place of worship, including related residential and 
commercial uses propsed by the church. The Religious Land Use and Insti-
tutionalized Persons Act will be discussed as part of this session.
                 Moderator: Carol A. Rosati
                 Johnson, Rosait, laBarge, Aseltyne & Field, P.C.
                 Farmington Hills, MI
  
  Speakers: Rod Arroyo, AICP
  Vice President, Birchler Arroyo Associates, Inc.
  Lathrup Village, MI
  
  Joseph F. Galvin
  Miller, Canfi eld, Paddock & Stone, PLC
  Detroit, MI

  Steven P. Joppich
  Secrest, Wardle, Lynch, Hampton, Truex & Morley,  
  P.C. Farmington Hills, MI

  Donald Wortman, AICP
  Carlisle Wortman Associates, Inc.
  Ann Arbor, MI

4-5:30 p.m. Casual Networking and drinks

Reservations by mail or fax to: Debra A. Walling, Corporation Counsel, 
City of Dearborn, 13615 Michigan Avenue, Dearborn, Michigan 48126, 
phone 313-943-2035, fax 313-943-2469; dwalling@ci.dearborn.mi.us
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Legislative Update
By: Kester K. So and Matthew F. Hiser, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate 
and House of Representatives have introduced numerous bills of 
municipal interest. The following are summaries of some of those 
bills that have been enacted.

• Taxation; Revenue Sharing: Public Act 168 of 2003 
(formerly Senate Bill 575) amends the Glenn Steil State Revenue 
Sharing Act of 1971 to alter the distribution of revenue sharing 
payments in FY 2002-03 and FY 2003-04. The act became effective 
on August 13, 2003.

• Education; Public School Academies: Public Act 179 of 2003 
(formerly Senate Bill 393) adds Part 6C (Urban High School Acade-
mies) to the Revised School Code to, among other things, permit State 
public universities to issue up to 15 contracts for “urban high school 
academies” in the School District of the City of Detroit. Also amends 
Part 6A of the Revised School Code to permit public school academies 
to issue bonds. The act became effective on October 3, 2003.

• Property Tax; Appeals: Public Act 194 of 2003 (formerly 
House Bill 4211) amends the General Property Tax Act to allow the 
governing body of a city or township, by adoption of an ordinance 
or a resolution, to authorize alternative starting dates for the initial 
meeting of the board of review. The alternative dates must be the 
Tuesday or Wednesday following the second Monday in March. 
The act became effective on November 10, 2003.

• Economic Development; Enterprise Zones: Public Act 199 
of 2003 (formerly House Bill 4872) amends the Neighborhood En-
terprise Zone Act to allow the owner or developer of a facility, in 
certain instances, to apply for a neighborhood enterprise zone cer-
tifi cate after receiving a building permit for a new or rehabilitated 
facility. The act became effective on November 14, 2003.

• Education; Principals: Public Act 202 of 2003 (formerly 
House Bill 4714) amends the Revised School Code to do the fol-
lowing: (1) require the Michigan Department of Education (MDE) 
to establish a principal leadership academy; (2) permit State and 
Federal funds appropriated by the Legislature for professional de-
velopment and education to be used for the academy; and (3) delete 
a requirement for the allocation of professional development funds 
between the MDE and school districts. The act became effective on 
November 14, 2003.

• Townships; Charter; Superintendents: Public Act 205 of 
2003 (formerly House Bill 4950) amends the Charter Township Act 
to provide that if a township has not appointed a township superin-
tendent, the township board can employ a township manager to 
serve at the pleasure of the board and to perform duties lawfully 

delegated to the manager by the board. Such duties can include 
those delegated by law to another township official, if that official 
had granted written consent. The act became effective on November 
26, 2003.

• Economic Development; Principal Shopping Districts: 
Public Act 209 of 2003 (formerly House Bill 4263) amends Chap-
ter 1 of the Principal Shopping District Act so that such chapter will 
apply to villages and certain urban townships in the same way that 
currently it applies to cities. The act spells out the powers of a city 
in establishing a principal shopping district and the powers of one or 
more cities in establishing business improvement districts. The bill 
would replace the term “city” with “local governmental unit”, which 
would be defi ned to mean a city, village, or urban township. The act 
became effective on November 26, 2003.

• Cities; Home Rule; Emergency Financial Management; 
Bonds: Public Act 210 of 2003 (formerly House Bill 5156) amends 
the Home Rule City Act to allow a city to issue fi nancial recovery 
bonds, in amounts greater than the limitations established by a city’s 
charter or the act, if a fi nancial emergency exists under the Local 
Government Fiscal Responsibility Act. The act became effective on 
November 26, 2003.

• Land Use; Planning; Joint Planning Commission: Public 
Act 226 of 2003 (formerly House Bill 4284) creates the “Joint 
Municipal Planning Act” to permit the legislative bodies of two or 
more municipalities to adopt ordinances approving an agreement to 
establish a joint planning commission. “Municipality” would mean 
a city, village, or township. The act became effective on December 
18, 2003.

• Land Use; Planning; Counties; Townships; Cities; Villages: 
Public Act 227 of 2003 (formerly House Bill 4666) amends the City 
and Village Zoning Act., Public Act 228 of 2003 (formerly House 
Bill 4667) amends the Township Zoning Act, and Public Act 229 of 
2003 (formerly House Bill 4668) amends the County Zoning Act to 
specify that unless specifi cally prohibited by local planned unit devel-
opment regulations, a township, village, city, or county could approve 
a planned unit development with open space that is not contiguous 
with the rest of the planned unit development, if requested by the 
landowner. Each act became effective on December 18, 2003.

• Occupations; Notary Public: Public Act 238 of 2003 (former-
ly House Bill 4938) creates the “Michigan Notary Public Act” and 
repeals existing statutes that regulate notaries. The act requires a per-
son to apply to the Secretary of State (rather than a county clerk) for 
appointment as a notary public and prescribes an application fee and 
certain other fees. The act will become effective on April 1, 2004.
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• Single Business Tax; Insurance: Public Act 240 of 2003 
(formerly Senate Bill 672) and Public Act 241 of 2003 (formerly 
Senate Bill 673) amend the Single Business Tax Act to remove from a 
taxpayer’s tax base, over a four-year period, a portion of the payments 
a taxpayer makes for health benefi t plans that benefi t Michigan resi-
dents. Each act became effective on December 29, 2003.

• Property Tax Collections; Detroit: Public Act 246 of 2003 
(formerly Senate Bill 700) amends the General Property Tax Act to 
require the City of Detroit to collect real and personal property taxes 
levied after December 31, 2003, by all taxing jurisdictions authorized 
to levy property tax in the city and to require the city treasurer to 
return all uncollected delinquent real property taxes to the Wayne 
County treasurer for collection. The act became effective on Decem-
ber 29, 2003.

• Property Tax; Homestead Exemption: Public Act 247 of 
2003 (formerly House Bill 5168) amends the General Property Tax 
Act to change the deadline for fi ling a claim for a principal residence 
exemption, or an exemption for qualifi ed agricultural property, from 
December 31 to May 1 each year (returning the deadline to its previ-
ously established date, until it was changed to December 31 by Public 
Act 105 of 2003). In addition, the act provides that an exemption 
may be denied if a person takes various actions described in the act, 
such as claiming a similar exemption in another state. The act became 
effective on December 29, 2003.

• Single Business Tax; Credit; Economic Development: Pub-
lic Act 248 of 2003 (formerly House Bill 5255), Public Act 249 of 
2003 (formerly House Bill 5246), Public Act 250 of 2003 (formerly 
Senate Bill 820) and Public Act 251 of 2003 (formerly Senate Bill 
821) amends the Single Business Tax (SBT) Act to do, among other 
things, the following: (1) designate the Director of the Department 
of Labor and Economic Growth as chairperson of the Michigan Eco-
nomic Growth Authority (MEGA); (2) include a “distressed busi-
ness” within the defi nition of “eligible business” (making it eligible for 
a tax credit); (3) extend to December 31, 2009, the ability of MEGA 
to award certain tax credits; (4) require a taxpayer who claimed a 
credit to verify the actual number of new jobs created, if requested by 
MEGA; and (5) transfer some powers pertaining to SBT credits from 
the Department of Treasury to MEGA and from the State Treasurer 
to the MEGA chairperson. Each act became effective on December 
29, 2003.

• Environmental Protection; Cleanup; Funding: Public Act 
252 of 2003 (formerly Senate Bill 805) amends Part 196 (Clean 
Michigan Initiative Implementation) of the Natural Resources and 
Environmental Protection Act to increase the amount in the Clean 
Michigan Initiative Bond Fund allocated for response activities at 
facilities, and for grants and loans to local units of government and 
brownfi eld redevelopment authorities for facilities with redevelop-
ment potential. Public Act 253 of 2003 (formerly House Bill 5270) 
amends Part 196 to require the Department of Environmental Qual-

ity to create a Clean Michigan Initiative Revolving Loan Program 
for the purpose of making loans to local units of government and 
brownfi eld redevelopment authorities to provide for eligible activi-
ties promoting economic development. Each act became effective on 
December 29, 2003.

• Education; Energy Conservation Improvements: Public Act 
254 of 2003 (formerly Senate Bill 761) amends Public Act 306 of 
1937, which regulates school construction, to permit a licensed archi-
tect or professional engineer to be directly affi liated with the qualifi ed 
provider. Public Act 255 of 2003 (formerly Senate Bill 482) amends 
the Revised School Code to permit the board of a school district, in-
termediate school district, or local act school district to contract with 
a qualifi ed provider for energy conservation improvements to school 
facilities. Each act became effective on December 29, 2003.

• Michigan Land Bank and Fast Track Act; Brownfields; 
Property Tax: Public Act 258 of 2003 (formerly House Bill 4483) 
creates the State Land Bank Fast Track Authority and allows the 
creation of county and local land bank fast track authorities under 
intergovernmental agreements with the State Authority. The act es-
tablishes procedures for an expedited quiet title and foreclosure action 
by an authority. The act allows an authority to acquire, lease, convey, 
demolish, or rehabilitate real or personal property and authorizes an 
authority to issue notes and bonds. The act repeals the Tax Reverted 
Property Emergency Disposal Act. Public Act 259 of 2003 (formerly 
House Bill 4480) amends the Brownfi eld Redevelopment Financing 
Act to include assistance to a land bank fast track authority among 
eligible activities authorized by the act. The act includes tax reverted 
property held by an authority as eligible property and permits the 
use of tax increment revenues for assistance attributable to authority 
property. Public Act 260 of 2003 (formerly House Bill 4482) creates 
the “Tax Reverted Clean Title Act” to impose a specifi c tax (equal to 
the property tax) on property sold by a land bank fast track authority 
and dedicates 50% of the proceeds to the authority that sold the prop-
erty. Public Act 261 of 2003 (formerly House Bill 4481) amends the 
General Property Tax Act to exempt from the tax property owned by 
a land bank fast track authority and creates a fi ve-year tax exemption 
for property sold or otherwise conveyed by an authority. Public Act 
262 of 2003 (formerly House Bill 4488) amends Public Act 105 of 
1855 to allow the State Treasurer to invest surplus funds in loans to a 
land bank fast track authority or a brownfi eld redevelopment author-
ity for the purpose of clearing or quieting title to tax reverted property 
held or controlled by a land bank fast track authority. Public Act 263 
of 2003 (formerly House Bill 4484) amends the General Property 
Tax Act to permit a foreclosing governmental unit to request a title 
product other than a title search in order to identify the owners of a 
property interest in forfeited property. The act also describes actions 
that would be considered reasonable steps to ascertain the address of 
a person entitled to notice of a show cause hearing and foreclosure 
hearing, or to ascertain an address necessary to correct a defi ciency in 
notice. Each act became effective on January 5, 2004.

Continued on next page 
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• Economic Development; Broadband Development Author-
ity; Tool and Die Renaissance Recovery Zones: Public Act 265 of 
2003 (formerly House Bill 5254) amends the Michigan Broadband 
Development Authority Act to require that priority be given to the 
application of any broadband developer who applied to develop 
broadband capability within a “recovery zone” designated in the 
Michigan Renaissance Zone Act. Public Act 266 of 2003 (for-
merly Senate Bill 825) allows the Michigan Strategic Fund (MSF) 
board to designate up to 20 tool and die renaissance recovery zones 
in the state in one or more cities, villages, or townships that con-
sented to the creation of a recovery zone within their boundaries. 
A recovery zone would have renaissance zone status for up to 15 
years, as determined by the MSF board. A zone could consist only 
of one or more parcels of property owned by one or more tool and 
die businesses and used primarily for tool and die business opera-
tions. Each act became effective on January 5, 2004.

• Property Tax; Personal Property: Public Act 274 of 2003 
(formerly Senate Bill 811) amends the General Property Tax Act to 
redefi ne the term “special tool” for the purpose of the exemption in 
the act granted to special tools. The act became effective on January 
8, 2004.

• Brownfield Redevelopment Authority; Initial Taxable 
Value: Public Act 277 of 2003 (formerly Senate Bill 849) amends 
the Brownfi eld Redevelopment Financing Act to revise the act’s defi -
nition of “initial taxable value.” The act became effective on January 
8, 2004.

• Libraries; District: Public Act 279 of 2003 (formerly Senate 
Bill 476) amends the District Library Establishment Act to revise the 
conditions under which the number of mills authorized in a library 
agreement may be changed, and repeals Section 25a of the act, which 
allowed a county with a population between 400,000 and 500,000 
and one or more municipalities jointly to establish a consolidated 
district library. The act became effective on January 8, 2004.

• Emergency Financial Manager: Public Act 282 of 2003 (for-
merly Senate Bill 771) amends the Local Government Fiscal Respon-
sibility Act to give an emergency fi nancial manager additional powers, 
including the authority to reduce, suspend, or eliminate the salary or 
other compensation of members of the governing body of a local unit 
of government during a fi nancial emergency. The act became effective 
on January 8, 2004.

• Economic Development; Tax Increment Financing: Public 
Act 283 of 2003 (formerly Senate Bill 718) amends the Brownfi eld 
Redevelopment Financing Act to allow a municipality that establishes 
a local brownfi eld redevelopment authority to use captured school 
operating taxes levied after 2004 for environmental response activi-
ties associated with a landfi ll. The act became effective on January 8, 
2004.

• Townships; Police and Fire Boards: Public Act 291 of 2003 

(formerly House Bill 5022) amends Public Act 33 of 1951, which 
provides for police and fi re protection in townships and villages, and 
in cities with a population under 15,000, to allow township police 
and fi re administrative board members to receive per diem compensa-
tion as determined by the township board, as well as actual and neces-
sary expenses. The act became effective on January 8, 2004.

• Elections: Public Act 298 of 2003 (formerly Senate Bill 877), 
Public Act 299 of 2003 (formerly House Bill 4820), Public Act 300 
of 2003 (formerly House Bill 4822), Public Act 301 of 2003 (for-
merly House Bill 4823), Public Act 302 of 2003 (formerly House 
Bill 4824), Public Act 303 of 2003 (formerly House Bill 4825), 
Public Act 304 of 2003 (formerly House Bill 4826), Public Act 305 
of 2003 (formerly House Bill 4827), and Public Act 306 of 2003 
(formerly House Bill 4828) amend the Michigan Election Law and 
several other statutes to do the following: (1) establish four regular 
election dates each year and generally require all elections to be held 
on those days, except for a special election called by the Governor 
or the Legislature; (2) remove from school districts the power to ad-
minister and operate elections, and require that school elections be 
conducted by local units of government under the Election Law; (3) 
require city and village regular elections to be held at the even-year 
November general election, and school district regular elections to 
be held at the odd-year November election; (4) allow a city, village, 
or school district to choose an alternate date for its regular election, 
under certain conditions; (5) require community college elections to 
be administered and conducted under the Election Law; (6) place in 
the Election Law provisions for calling, administering, and canvassing 
school elections, and require a “school district election coordinator” 
for a school district to conduct all regular and special school elections. 
All of the acts will become effective on January 1, 2005, except that 
portion of Public Act 302 of 2003 (formerly House Bill 4824) that 
deals with election dates, which will become effective on September 
1, 2004.

• Cities; Administrative Hearings; Blight Violations; Noxious 
Weed Violations: Public Act 316 of 2003 (formerly House Bill 
5216) amends the Home Rule City Act to allow a city’s legislative 
body, whether or not authorized by the city charter, to adopt an 
ordinance designating a violation as a “blight violation” and provid-
ing a civil fi ne and other sanctions for a violation. Certain criminal 
offenses cannot be designated as a blight violation. In addition, cities 
with certain minimum populations can establish an administrative 
hearings bureau to adjudicate and impose sanctions for blight vio-
lations. The city has the burden of proving a blight violation by a 
preponderance of the evidence, and a party can appeal the hearing 
offi cer’s decision to the circuit court. The hearing offi cer must be an 
attorney licensed to practice law in Michigan for at least fi ve years 
and complete a training program. Public Act 317 of 2003 (formerly 
House Bill 5217) amends the Home Rule City Act to allow a city 
to obtain a lien against land, a building, or a structure involved in a 
blight violation, if a defendant does not pay a civil fi ne or costs or an 

installment payment within 30 days after its due date. The lien is ef-
fective immediately when the order imposing the fi ne and/or costs is 
recorded with the register of deeds. Public Act 318 of 2003 (formerly 

Legislative Update
Continued from previous page 
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House Bill 5218) amends the Home Rule City Act to allow a city to 
provide for an administrative hearings bureau to adjudicate ordinance 
violations and impose sanctions. Public Act 319 of 2003 (formerly 
House Bill 5219) amends the Revised Judicature Act to exempt a 
blight violation in a city that established an administrative hearings 
bureau from the act’s requirement that an ordinance violation not 
designated as a civil infraction be prosecuted in the district court by 
the political subdivision’s attorney. Public Act 320 of 2003 (formerly 
House Bill 5220) amends the City and Village Zoning Act, which 
provides that a building erected, altered, razed, or converted, or a 
use carried on in violation of a local ordinance or regulation adopted 
under the act is a nuisance per se. The act will allow the ordinance 
to designate the violation as a blight violation and impose a civil fi ne 
and other sanctions authorized by law, if the city has established an 
administrative hearings bureau to adjudicate and impose sanctions 
for blight violations. Public Act 321 of 2003 (formerly House Bill 
5224) amends Public Act 359 of 1941, which provides for control-
ling and eradicating certain noxious weeds, to specify that if a city 
established an administrative hearings bureau pursuant to Public 
Act 316 of 2003 (formerly House Bill 5216) in order to adjudicate 
and impose sanctions for blight violations, the city by ordinance can 
designate the refusal to destroy noxious weeds as a blight violation 
and any fi ne imposed will be a civil fi ne. Each act became effective 
on January 12, 2004.

•Property Tax; Personal Property: Public Act 4 of 2004 (for-
merly House Bill 5244) amends the General Property Tax Act to 
specify that a statement of personal property required under the act 
can provide a separate line for providing the aggregate total original 
cost of excluded exempt special tools. This replaces a current require-
ment that a person claiming a personal property tax exemption for 
a special tool include in the statement any special tool for which an 
exemption is claimed, indicating that the special tool is exempt from 
taxation. The act became effective on December 31, 2003.

• Retirement; Public School Employees: Public Act 5 of 2004 
(formerly House Bill 4340) amends the Public School Employees 
Retirement Act to allow retirants who retired by July 1, 2003, rather 
than July 1, 2000, to be rehired by a “reporting unit” experiencing an 

emergency situation or needing to hire a retirant in a critical shortage 
discipline, without a reduction in the retirant’s retirement allowance; 
and to increase the maximum period of re-employment from three to 
six years. The act became effective on February 20, 2004.

• Transportation Funds; Major Street Funds; Local Street 
Fund: Public Act 9 of 2004 (formerly Senate Bill 334) amends Pub-
lic Act 51 of 1951 to allow cities and villages to transfer from their 
major street funds to local street funds without requiring additional 
expenditures on major streets or state trunklines from other sources 
of revenue. Transfers will no longer be limited to the amount of non-
Michigan Transportation Fund revenue expended on major streets or 
state trunklines. The act became effective on February 26, 2004.

• Counties; Veterans’ Affairs Committees: Public Act 11 of 
2004 (formerly House Bill 5009) amends Public Act 192 of 1953 to 
allow up to two members of a county’s veterans’ affairs committee to 
be representative of a single war or confl ict. Currently, not more than 
one member may represent a single war or confl ict. Under the act, 
committee members would have to be county residents “who have 
served honorably on active duty in the United States armed forces 
or who served actively in the United States armed forces in a war or 
received an armed forces campaign or service medal.” The act became 
effective on February 26, 2004.

• Elections; Polling Places: Public Act 13 of 2004 (formerly 
House Bill 5179) amends the Michigan Election Law to allow a 
township to provide a polling place outside of the township’s bound-
aries under particular circumstances. Under the act, if two contiguous 
townships used a combined township hall or other publicly owned 
or controlled building within one of the township’s boundaries and 
outside of the other township’s boundaries, and if another publicly 
owned or controlled building or a building owned or controlled by 
a tax-exempt organization were not available or suitable for a polling 
place within the other township, then each township board could pro-
vide a polling place in that publicly owned building for one or more 
election precincts. The act became effective on February 26, 2004.

Do you have an idea for a feature story or column? 
If so we want to hear from you. Please contact 
our editor, Daniel Dalton, Tomkiw Dalton, plc at 
248.591.7000; 810.794.0355 or submit your article 
to him at ddalton@tomkiwdalton.com 



Public Corporation Law Quarterly

12

RECENT PUBLIC LAW DECISIONS OF INTEREST

Multi-Family Association Cannot Share Property Zoned For Single-
Family Designation 

Soupal v Shady View, Inc, 469 Mich 458; 672 NW2d 171 (2003).

The plaintiffs own riparian properties adjacent to lot 139 of the 
Woodlawn Subdivision on Higgins Lake. Lot 139 is zoned residential 
under the Gerrish Township Zoning Ordinance. The defendant, a 
nonprofi t association of multiple families (“Association”), owns lot 
139, and purchased it solely to provide communal access to the lake 
for use by its nonriparian shareholders. After buying the property, the 
Association modifi ed it by constructing a 160-foot long dock with 
twenty boat slips, and converted a cabin on the lot to function as a 
community center for the Association’s shareholders. The plaintiffs 
sued to stop the Association’s construction of the dock and operation 
of a marina on lot 139. They alleged that such a use violated the zon-
ing ordinance designation of lot 139 as residential, and, hence, was 
a nuisance per se. The circuit court ruled that the Association’s use 
constituted “marina” under the zoning ordinance, that the zoning 
ordinance did not allow that use on its property, and that the use was 
a nuisance in fact and per se. However, the court merely enjoined 
the Association from placing a dock over seventy-fi ve feet and from 
mooring more than fi ve boats.

The Court of Appeals reversed, and held that the zoning or-
dinance did not prohibit the marina on residential property, and 
that the dock was neither a nuisance per se nor a nuisance in fact. It 
concluded that the injunction barring construction of the dock was 
erroneous and reversible error.

The Supreme Court reversed, and held that the Association’s use 
of the lot violated the zoning ordinance and constituted a nuisance 
per se. The Court reasoned that the Association’s use of the property 
was inconsistent with its single-family designation in three ways: 
(1) the Association operated an oversized marina containing twenty 
boats; (2) the Association used a cabin as a community building; and 
(3) the Association did not qualify as a “family” under the zoning 
ordinance. Because the Association’s use of the property violated the 
zoning ordinance, the Court stated, MCL 125.287 required that the 
Court deem the use a nuisance per se and abate that nuisance. To the 
extent that the Court of Appeals and circuit court below did not abate 
the nuisance, the Supreme Court reversed those decisions. 

Township’s Surface Water Discharge Ordinance is Preempted 
By the NREPA 

City of Brighton v Twp of Hamburg, ____ Mich App ____; ____ 
NW2d ____ (2004) (Docket No. 234703, dec’d 1/15/04).

The plaintiff city sought to expand its wastewater treatment 
plant, which was located in the defendant township. After the city 
obtained a permit from the Michigan Department of Environmental 
Quality (“DEQ”) to do so, the township refused to accept the City’s 
site plan application based on the township’s moratorium on waste-
water treatment plants. Despite the moratorium, the township took 
the additional step, to help prevent the city’s contemplated wastewa-

ter treatment plant expansion, of adopting an ordinance that set nu-
trient discharge limits that were more strict than that which the DEQ 
permits. After the city sued to challenge the township’s ordinance, the 
circuit court granted the city’s summary disposition motion and ruled 
that the local ordinance was preempted by state law. 

The Court of Appeals affi rmed, and held that the Natural Re-
sources and Environment Protection Act (“NREPA”) preempted the 
township’s ordinance. The Court fi rst noted the test for preemp-
tion, as stated in People v Llewellyn, 401 Mich 314; 257 NW2d 902 
(1997). Applying that test, the Court determined that the township’s 
ordinance is preempted under the second part of the Llewellyn test 
because (1) the comprehensive scheme set forth in Part 31 of NREPA 
clearly occupies the fi eld of regulation that the municipality seeks to 
enter, and (2) the regulated subject matter demands exclusive state 
regulation to achieve the uniformity necessary to serve the state’s 
purpose or interest. The Court explained that Part 31 of the NREPA 
(and in particular sections MCL 324.3103, MCL 324.3106, MCL 
324.3109, and MCL 324.3112(1)), showed that the Legislature at 
least impliedly intended to preempt the fi eld of regulation regarding 
(a) discharge of waste into the waters of this state, and (b) the estab-
lishment of discharge effl uent limits by occupying that fi eld of regu-
lation. Further, the Court noted, the regulation of the discharge of 
waste into the waters of the state clearly demands exclusive state regu-
lation requiring statewide uniformity in standards necessary to serve 
the state’s purposes and interests. It noted that, absent exclusive state 
regulation, local governments would set discharge limits as to waters 
located within or passing through local units, and inevitably create 
statewide confusion concerning confl icting discharge limit levels. The 
Court therefore concluded that the circuit court properly deemed the 
township’s local ordinance to be preempted by the NREPA. 

Township Supervisor’s Appearance at ZBA Meeting Was Not 
Unlawful Duress 

Dep’t of Transp v Twp of Kochville, Case No. 240685 (unpub-
lished COA per curiam opinion, dec’d 2/5/04).

After taking on a road-widening project, the plaintiff Michigan 
Department of Transportation (“MDOT”) realized that its project 
would render several property owners’ signs, buildings, or parking lots 
in violation of the defendant township’s zoning ordinance. MDOT 
therefore requested, on behalf of those affected property owners, 
sixteen variances from the township. During the township zoning 
board of appeals’ (“ZBA”) public meeting on the variance requests, 
the township supervisor appeared and spoke against the variance re-
quests. At the conclusion of the ZBA’s meeting, the ZBA denied ten 
of the sixteen variance requests. MDOT later challenged the denials 
in circuit court, and argued that the supervisor’s appearance before 
the ZBA amounted to an imposition of duress as a matter of law 
given that the supervisor has the power of appointment over the ZBA 
members. The circuit court agreed, and granted MDOT’s request to 
peremptorily reverse the ten denials.  

By Ron Richards, Foster Swift Collins & Smith, P.C.



Spring 2004, No. 1

13

The Court of Appeals reversed, and held that the township 
supervisor’s appearance before the ZBA was not an improper creation 
of duress. It reasoned that the cases on which MDOT relied, Barkey 
v Nick, 11 Mich App 381; 161 NW2d 445 (1968), and Abrahamson 
v Wendell, 76 Mich App 278; 256 NW2d 613 (1977), were distin-
guishable. In Barkey, the city commissioner appeared before the city’s 
ZBA as the representative of family members requesting a special ex-
ception from the city’s ZBA. Similarly, in Abrahamson, the supervisor 
appeared before the ZBA as representative of both the parties seek-
ing a variance and their contractor. Unlike in those cases, the Court 
noted, the township supervisor had no personal pecuniary interest in 
the outcome of the proceedings. It deemed this fact signifi cant, since 
the analyses in Barkey and Abrahamson both relied upon the confl ict 
created between the offi cial’s personal interest and public commit-
ment. Since the township supervisor did not represent a personal in-
terest but instead maintained his fi delity to the township’s citizens by 
commenting on the public interests affected by the variance requests, 
the supervisor did not serve an interest other than that of the voters, 
taxpayers, members of the general public, justice, and due process. 
Moreover, by representing the township’s interest, he did not encour-
age the board members to serve an interest other than that which they 
were bound to serve. For these reasons, the Court concluded that the 
trial court erred in ruling that the supervisor’s appearance imposed 
duress on defendant as a matter of law.

Offering Inspection Only of Video Tape Is Not Suffi cient 
Under FOIA 

Adamski v Twp of Addison, Case No. 241474 (unpublished COA 
opinion, dec’d 12/11/03).

The plaintiff submitted a written request under the FOIA to the 
defendant township, seeking a copy of the tape of the December 
4, 2000, township board public meeting. The township denied 
the request for a copy of the tape, reasoning that under its record 
retention policy copies of such tapes were available only until 
written meeting minutes were approved (and the minutes of the 
meeting at issue were approved several months prior). The township 
noted that the plaintiff could listen to the tape at the township’s 
offi ces. The plaintiff fi led suit and alleged that the township violated 
the FOIA by denying her request for information that was not 
exempt from disclosure. The circuit court granted the township’s 
summary disposition motion, ruling that the plaintiff did not show 
a FOIA violation given that the township gave the plaintiff the 
opportunity to listen to the tape.

The Court of Appeals reversed, and held that the township im-
properly refused to provide the plaintiff with a copy of the tape. The 
Court fi rst noted that the FOIA provides that a public body must 
disclose all public records not specifi cally exempt from disclosure. 
MCL 15.233(1). It then noted the township’s argument that under 
MCL 15.233(3), the Legislature only intended for a person seeking 

the information to have access to the documents. The Court rejected 
this argument, for two reasons: (1) MCL 15.233(1) is a “positive 
statutory command” granting a requesting person the right to a copy 
of a public record; and (2) MCL 15.233(3) does not say that the 
public body’s only obligation is to provide a person with an opportu-
nity to inspect and examine its public records. The Court therefore 
determined that the FOIA entitles a person to inspect or copy the 
actual public record in its stored format, and not merely to access 
the information contained therein. In the case before it, the Court 
noted that the plaintiff was entitled to a copy of the tape. Hence, 
since the township denied the plaintiff ’s request for a copy, the Court 
concluded that the township violated the FOIA. Thus, the Court 
reversed the trial court’s decision below. 

Non-Conforming Use Not Abandoned if Owner Lacks 
Intent to Abandon

Livonia Hotel, LLC v City of Livonia, 259 Mich App 116; 673 
NW2d 763 (2003).

In 1995, the plaintiff purchased a hotel in the defendant city’s 
limits, whereupon the prior operator of a restaurant and nightclub 
in the hotel vacated the premises. Thereafter, the plaintiff attempted 
without success over the next fi ve years to obtain a new operator 
for the restaurant. In May 2000, however, the plaintiff arranged for 
Hooters of Livonia, Inc. (“Hooters”) to operate a restaurant in the 
restaurant portion of the premises. While preparing the premises for 
occupancy, the city’s building offi cial informed the plaintiff that it 
must obtain a special use approval to operate the restaurant in the 
hotel on the ground that the prior non-conforming restaurant use 
in the hotel was discontinued for more than one year and therefore 
was deemed “abandoned” under the city’s zoning ordinance. The 
plaintiff and Hooters fi led suit against the city, seeking a declaratory 
ruling that the plaintiff had a lawful vested right to the proposed 
restaurant on the premises that was not abandoned. The circuit 
court ruled the restaurant use was abandoned. 

The Court of Appeals reversed, and held that the restaurant was 
not “abandoned.” The Court explained that a legal “abandonment” 
occurs only if there is both nonuse coupled with an “intention to 
abandon the right to the nonconforming use.” Id. at slip op at p. 
6 (quoting Dusdal v Warren, 387 Mich 354, 360; 196 NW2d 778 
(1972)). Thus, the Court stated, insofar as the city’s zoning ordinance 
deemed abandonment to occur based only on discontinuance of the 
use, the zoning ordinance was invalid. Further, the Court explained 
that there was no abandonment under the standard in Dusdal, given 
that the evidence showed that the plaintiff attempted to continue the 
restaurant use continuously for over fi ve years. The plaintiff therefore 
had no intent to abandon the restaurant use; therefore, as a matter of 
law, the plaintiff did not abandon its restaurant use. Thus, the Court 
concluded that the trial court erred in fi nding that “the restaurant 
was abandoned.”
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List serve Question of the Day: 

 Our City Council Meeting Agenda currently has two public commentar-
ies periods. One at the beginning of the meeting: up to eight speakers for 
4 minutes each on any topic. One at the end of the meeting with no sign 
up and no limit to number of speakers and any topic can be addressed. 
The Council is considering limiting the fi rst public commentary period 
to those speaking on the agenda topics for the meeting at 3 minutes for 9 
speakers. The second public commentary period (at the end of the meet-
ing) would have no limit to number of speakers or topic. Other than the 
political fallout, any thoughts about limiting the fi rst public commentary 
period as set forth above?

1. No. There is a recent case which up-holds written rules that 
provide reasonable opportunity to comment. The key, for me, at least 
is the consistent enforcement of the rules. Have a special clause for 
public hearings and presentations regarding proposals and develop-
ment projects. Also, consider, that time may be waived by the chair, 
unless objected to by a member.

2. I would second the observation about consistent enforcement. 
What seems to upset citizens more than anything else is even a hint 
that another speaker got an extra 30-60 seconds to speak. All sorts of 
improper motivations are immediately attributed to any variance in 
enforcement. When speakers want to have more time, the Mayor will 
ask the Council for a motion, and only then allow it. In other words, 
it is discouraged.

3. The former Mayor of Grand Rapids used an hour glass that 
was a foot high. When the sand ran out, the presentation was over. 
Period. It worked very well, everyone knew the rule.

4. A time limit was imposed and it was enforced. That said, there 
was little that was FORMALLY done about limiting the number of 
speakers—particularly on an upcoming agenda item.

Our former Mayor—a skilled trial lawyer and student of human 
nature—was conscious that arbitrary limits on the number of speak-
ers made it possible for there to be a “high jacking” of the spots avail-
able, I think, too. He’d gently remind speakers who repeated prior 
points that the Commission had already heard that point and when a 
speaker was fi nished would ask if someone else with new information 
or a new viewpoint wanted to speak. With VERY rare exceptions, it 
worked. Most people wanted their position heard or their point made 
and were quite happy to have someone else do it. The Mayor would 
also—occasionally—ask for a show of hands from the people in the 
Commission chambers who were in agreement with a speaker’s point. 
This provided another way for those present to know that their pres-
ence and position was noted even if they didn’t speak. He would also 
occasionally say “We have that point, thank you.” He wouldn’t actu-
ally ask the speaker to sit down, but he made it clear to the speaker 
and everyone else in the room that further harangues weren’t doing 
anyone any good and were taking up time that could be better used by 
other speakers or the Commission itself. Subtle but usually effective. 
It does take someone with much patience, a good mind for what has 
been said and a kind heart as well as a quick gavel. For what it’s worth. 
Another observation: “Waiving” time limits also has a great potential 
for actual or seeming viewpoint discrimination. We let “friends” have 
extra time and not “opponents.” Not sure how “reasonable” a court 
would fi nd that.

Used Cars, Sundays, Half Holidays and Special Days

I’ll bet you didn’t know, or maybe you forgot, that it is “unlawful for 
any person, fi rm or corporation to engage in the business of buying, selling, 
trading or exchanging new, used or second-hand motor vehicles or offering 
to buy, sell, trade or exchange, or participate in the negotiation thereof, or 
attempt to buy, sell, trade or exchange any motor vehicle or interest therein, 
or of any written instrument pertaining thereto, on the fi rst day of the week, 
commonly called Sunday.” So says Public Act 66 of 1953 [MCL 435.251, 
et seq]

Tough economic times notwithstanding, those used vehicles with “For 
Sale” signs sitting in school and mall parking areas and vacant lots on a Sun-
day afternoon are a no-no, unless you are in a county with a population of 
under 130,000 inhabitants [MCL 435.254]. Oh – there is one other excep-
tion. The act does not apply to “any person who conscientiously believes that 
the seventh day of the week, from sunset Friday to sunset Saturday, should be 
observed as the Sabbath” but only if that person “refrains from conducting or 
engaging in the business of buying, selling or offering for sale motor vehicles, 
or performing other secular business on that date.” Under MCL 435.253, 
any person violating the act is guilty of a misdemeanor.

Chapter 435 of the Michigan Compiled Laws deals with Sundays and 
Holidays and is full of interesting things we tend to forget. For example, how 
many of you remember that the time period between noon and midnight on 
every Saturday is a “half holiday” under MCL 435.1501?

While not designated as holidays, there are several other occasions 
which Chapter 435 lists as special recognition days. These are:

Mrs. Rosa L. Parks day – the fi rst Monday following February 4 [MCL 
435.111];

Grandparents’ and grandchildren’s day - March 18 [MCL 435.121];

Casimir Pulaski Day - October 11 [MCL 435.141];

Michigan Indian day - the fourth Friday in September [MCL 
435.161];

Arbor day – no specifi c date set by statute [MCL 435.171];

John Fitzgerald Kennedy Day- May 29 [MCL 435.181];

American family day - the fi rst Sunday in August [MCL 435.191]

Finally, a question for all of you. Who decides when Arbor Day is each year? 
Your answer can be sent to the above e-mail address.

By Daniel Dalton, Tomkiw Dalton, plc

A regular feature submitted by Richard J. Figura
Siemen, Figura & Parker, P.L.C
Flint, Michigan
rfigura@sfplaw.com
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FOIA & PERSONAL INFORMATION
 

By Donald P. DeNault, Jr., O’Rielly Rancillio 

The Freedom of Information Act, or “FOIA” as it is more af-
fectionately known, was enacted for the purpose of affording all per-
sons, with the exception of prisoners, access to “full and complete” 
information regarding the affairs of government and the offi cial acts 
of those who represent them as public offi cials and public employees. 
As you might imagine, citizens and attorneys will often attempt to 
utilize FOIA to obtain personal information about other people. Per-
haps an attorney needs the information for a personal injury lawsuit, 
or perhaps a resident wants to know who owns a piece of property. In 
these and many other circumstances, the requester often believes he 
or she is entitled to the requested information. However, Michigan 
courts will usually support a public body’s decision to withhold per-
sonal information. 

In Baker v City of Westland,
1
 a law fi rm requested the names, 

addresses, injury codes, and accident dates of all injured, potentially 
injured, or deceased accident victims who were involved in automo-
bile accidents during a specifi c six-month period and who were not at 
fault for the accident. The City of Westland denied the request, argu-
ing that such information is personal and private and therefore may 
be withheld under the FOIA exemption for information of a personal 
nature which may be withheld if public disclosure would constitute a 
clearly unwarranted invasion of an individual’s privacy. The corpora-
tion sued the City to compel disclosure.

The trial court upheld the denial, and the Court of Appeals 
agreed with that decision. The Court of Appeals held that the re-
quested information is information of a personal nature, and it is so 
personal that its disclosure would constitute a clearly unwarranted 
invasion of privacy. The Court noted that the only relevant public 
interest to be reviewed under FOIA is the extent to which disclosure 
would serve the core purpose of the FOIA – whether disclosure would 
contribute signifi cantly to public understanding of the operations or 
activities of the government. Since the names, addresses, injury codes, 
and accident dates of persons injured in auto accidents do not further 
the knowledge of the public concerning how the government oper-
ates, such information does not need to be disclosed under FOIA.

The Baker opinion is consistent with the recent direction of 
Michigan courts when addressing FOIA requests. In Midwestern Au-
dit Services v Department of State Police, 

2
 the Court of Appeals held 

that redaction of UD-10 traffi c crash reports to remove the personal 
information of the individuals involved in the traffi c accidents was 
appropriate. The Court noted that, where individuals provide their 
personal information to comply with their statutory duties, such 
information is protected as private. In addition, disclosure of such 
information does not contribute to the public’s understanding of the 
operation of government. Therefore, such information may be with-
held by public bodies.

In 1999, the Michigan Supreme Court adopted the federal test 
for determining when private information must be released under 
FOIA. Adopting the test outlined in United States Dep’t of Defense 

v Federal Labor Relations Authority,
3
 the Court stated that “the only 

relevant public interest in disclosure to be weighed ... is the extent to 
which disclosure would serve the core purpose of the FOIA, which is 
contributing signifi cantly to public understanding of the operations or 
activities of the government.” Mager v Dep’t of State Police.

4

The Mager opinion addressed a FOIA request for the names and 
addresses of registered gun owners. The Supreme Court noted that 
such information, provided because the law required it, does not con-
tribute to public understanding of the activities of the government. 
According to the Baker Court, the determinative fact in Mager was 
the plaintiff ’s use of the FOIA to compel disclosure of information 
about private individuals—information unrelated to any inquiry re-
garding the workings of the government. The Mager Court held that 
because the information sought involved private citizens and did not 
relate to an inquiry about the workings of the government, disclosure 
would constitute an unreasonable invasion of privacy. 

The Court of Appeals quoted and relied upon Mager in 2000 
when it declined to require that the personal information of con-
cealed weapon permit holders be released under FOIA. In Detroit Free 
Press, Inc v Dep’t of State Police,

5
 the Court stated: “[A]n individual’s 

interest in controlling the dissemination of information of personal 
matters does not dissolve simply because that information may be 
available to the public in some form.” In United States Dept of Defense 
v Federal Labor Relations Authority, the U.S. Supreme Court noted 
that “[FOIA’s] basic policy of ‘full agency disclosure unless informa-
tion is exempted under clearly delineated statutory language,’ indeed 
focuses on the citizens’ right to be informed about what their govern-
ment is up to. Offi cial information that sheds light on an agency’s 
performance of its statutory duties falls squarely within that statu-
tory purpose. That purpose, however, is not fostered by disclosure 
of information about private citizens that is accumulated in various 
governmental fi les but that reveals little or nothing about an agency’s 
own conduct.”

6

Similarly, in Kocher v Department of Treasury,
7
 the Michigan 

Court of Appeals held that a request for information on private citi-
zens, such as citizens' addresses, is unrelated to how well the public 
body is complying with its statutory functions and duties. Therefore, 
release of such information would constitute an unwarranted inva-
sion of privacy.

In Detroit Free Press, Inc v Department of Consumer and Industry 
Services,

8
 the plaintiff requested the names and addresses of private 

individuals in consumer complaints fi led against property insurers. 
Citing Kocher, the Court held that the request was “unrelated to how 
well defendant is complying with its statutory functions.” The Court 
also cited the 2000 Detroit Free Press opinion, holding that “redacting 
the names and addresses of the private citizen complainants strikes 
a balance between preserving ‘the informative value’ of the records 
sought and protecting the individual’s right to privacy.” 

Continued on next page 
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In a footnote, the Court recognized that Michigan law allows the 
disclosure of individuals’ names and addresses under certain circum-
stances. Several appellate opinions prior to 2000 support the release 
of personal information in specifi c circumstances. The Court noted, 
however, that release of personal information in complaints fi led 
with the Department of Consumer and Industry Services “would 
do little to increase public understanding of defendant’s performance 
of its statutory functions,” and the information “is very personal in 
nature.” As a result, the Court was “reluctant to disparage the privacy 
of the home, which is accorded special consideration in our Constitu-
tion, laws, and traditions.”

Mager and its progeny (and its U.S. Supreme Court predecessor) 
therefore stand for the proposition that public bodies may withhold 
personal information about individuals when confronted with a 
FOIA request for public records, particularly when the records con-
tain personal information that was obtained because the individual 
was required by law to provide it. Moreover, Michigan’s Legislature 
has recognized the importance of personal privacy by enacting various 
statutes to protect it. For example, Michigan’s Vehicle Code prohib-
its the disclosure of personal information that is found in records 
maintained under the MVC, including an individual’s photo, name, 
address (but not the zip code), signature, and medical information.

9
 

It does not appear that Michigan’s appellate courts have addressed this 
particular statute yet, but its plain language clearly bolsters the prin-
ciple that FOIA is not designed to provide access to an individual’s 
personal information. 

Donald P. DeNault, Jr., is an attorney with the Ster-
ling Heights law fi rm of O’Reilly, Rancilio, Nitz, Andrews, 
Turnbull & Scott, P.C. Mr. DeNault practices in the areas of 
general civil litigation and municipal law. For the latter, he 
regularly advises municipal entities regarding FOIA-related 
inquiries. He can be reached by phone at (586) 726-1000 
or by e-mail at ddenault@orlaw.com.
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