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Several severe weather events in the last few years have
brought the question of the �trespass-nuisance� exception to gov-
ernmental immunity to the forefront of hot issues in municipal litiga-
tion. In southeastern Michigan alone, at least four significant
weather events since 1998 have led to a �flood� of claims in state
and federal court. The common denominator to the lawsuits is the
�trespass-nuisance� exception to governmental immunity.

In this article, I will argue that all common-law exceptions to
governmental immunity, including the �trespass-nuisance� excep-
tion, are limited to claims against the �state.� This result stems from
the well-established rule of statutory construction that requires
Courts to apply statutory definitions and the Legislature�s juxtapo-
sition of the term �governmental agencies� in the first sentence of

MCL 691.1407(1); MSA
3.996(107)(1) [hereinafter § 1407(1)],
with the term �state� in the second
sentence of that subsection. Impor-
tantly, the same statutory defini-
tions and rule of construction has
prevented municipalities from ben-
efitting from the �improved portion
of the highway� limitation in the
highway exception.

2
 Accordingly,

these definitions and rule of con-
struction are the cornerstone of all
claims alleging that a defective
sidewalk caused personal injury. To

the extent that Courts in the future might allow common-law excep-
tions to a municipality�s immunity, they will threaten the continued
viability of sidewalk claims in Michigan.

The �trespass-nuisance� theory of liability was rejected over
140 years ago when the Michigan Supreme Court held that Detroit
owed no legal duty or obligation to individuals in the construction,
maintenance or repair of sewers.

3
 Eventually, liability was recog-

nized when a trespass on personal property was caused by the
direct act

4
 or negligence

5 
of a municipality. The landscape of munici-

pal tort liability was fundamentally altered in 1964 with the enact-
ment of the governmental tort liability act (GTLA).

6
 Subject to five

statutory exceptions,
7
 the GTLA has abolished tort liability when-

ever any �governmental agency� is engaged in the exercise or dis-
charge of a �governmental function.�

8

The question then arose as to whether any common-law excep-
tions to immunity survived the enactment of the GTLA. In Hadfield
v Oakland County Drain Comm�r,

9 
the Supreme Court held that the

second sentence of § 1407(1) preserved common-law exceptions to
governmental immunity.

10 
Using a historical approach, the Court

went on to find that there was a �trespass-nuisance,� but not a
�nuisance in fact,� exception to governmental immunity. Other
Courts have used this historical approach to reject exceptions for
intentional nuisance,

11
 public nuisance,

12
 and attractive nuisance.

13

The Supreme Court has reserved judgment as to whether there is a
nuisance per se exception to governmental immunity.

14
 Numerous

decisions of the Court of Appeals have assumed that such an ex-
ception exists, but then held that the facts of the case do not qualify
as a nuisance per se.

15

No opinion of the Supreme Court has squarely addressed the
Legislature�s use of the word �state� in the second sentence of §
1407(1) and whether there are common-law exceptions to a
municipality�s governmental immunity despite the statutory defini-
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CHAIRPERSON’S CORNER
By: Stephen O. Schultz
Foster, Swift, Collins & Smith P.C.
Lansing, Michigan

As the warm weather approaches, and as you think about
the coming summer months, I hope you will consider adding
the Section�s annual summer seminar to your plans. There is no
better way to tie in a vacation at an outstanding locale with a bit
of learning on topics critical to the public sector attorney.
Again this year, the Section will co-sponsor its annual seminar
with the Michigan Association of Municipal Attorneys on
June 29, 30 and July 1. Sessions will be held at the Grand Hotel
on Mackinaw Island and lodging is available there and in
Mackinaw City. If you haven�t received a notice of the seminar,
call the Michigan Municipal League for details.

This year�s program shapes up as one with something
for everyone. The sessions on Friday afternoon and Satur-
day morning will include an in depth presentation by Prof.
Sheldon H. Nahmond, Chicago�Kent School of Law on what
the Supreme Court has done to us lately on everything from
takings to police conduct to developments in civil liability.
We will also present an in depth discussion on the new regu-
latory construct at the Public Service Commission relating to
electricity deregulation, and a point/counterpoint discussion
of annexation issues facing cities and townships.

If the topics aren�t a big enough draw, Friday evening�s
events include a complimentary cruise under the Mackinaw
Bridge and the dinner speaker on Saturday evening is Lou
Kasischke, from Dykema Gossett and author of In Thin Air.
He will relate his experiences from his assent of Mt. Everest.
The cost for many of these events are covered by the Section
for Section members, so this is a seminar that members
should really take advantage of.

If you can join us the end of June, I want to invite you to
drop in on our Section Council meeting and tell us what we
can do to serve our members better. Even if you can�t joint us
in June, I would like to encourage all Section members to get
involved in the Section. The Section Council and our Publica-
tions Committee are always looking for members to provide
fresh insight on those issues facing municipal or public sec-
tor practitioners. We presently have a great cadre of Council
members and this Quarterly demonstrates the many talents of
our Publications Committee, but new members and ideas are
always welcome. Give me a call if you would like to get in-
volved, or drop in on our Council meeting during the annual
seminar to get acquainted and find out how you can help the
Section better serve our members.



3

Spring 2001, No. 9

tion of �state.� In Hadfield, none of the four separate opinions
raised the issue. In Li v Feldt (Li I),

16
 despite a vigorous concur-

rence/dissent by Justice Griffin, the majority relegated its discus-
sion of the issue to a footnote, stating that �the nature of govern-
mental immunity is such that there is no reason to treat the state and
local entities differently.�

17
 Other opinions or orders of the Supreme

Court have either ignored this issue,
18

 or raised it but not decided
it.

19
 At least one published opinion of the Court of Appeals,

authored by now-Justice Weaver, has agreed with Justice Griffin�s
reasoning that there are no common-law exceptions to a
municipality�s governmental immunity.

20

MCL 691.1407(1); MSA 3.996(107)(1) provides as follows:

Except as otherwise provided in this act, all governmental
agencies shall be immune from tort liability in all cases
wherein the government agency is engaged in the exercise or
discharge of a governmental function. Except as otherwise
provided in this act, this act shall not be construed as modi-
fying or restricting the immunity of the state from tort liability
as it existed before July 1, 1965, which immunity is affirmed.
[Emphasis added.]

For purposes of the GTLA, the term �state� is defined as �the
state of Michigan and its agencies, departments, commissions,
courts, boards, councils, statutorily created task forces, and shall
include every public university and college of the state, whether
established as a constitutional corporation or otherwise.�

21
 The

definition of �governmental agency� is broader. That term means
�the state, political subdivisions, and municipal corporations.�

22

The GTLA further defines the terms �political subdivision� and
�municipal corporation.�

23
 The end result of these definitions is that

municipalities, counties, and county road commissions are included
within the GTLA�s definition of �governmental agency,� but not
within its definition of the �state.�

It is within the legislative power to define the sense in which
words are employed in a statute.

24
 A statutory definition supersedes

the commonly accepted, dictionary, or judicial definition.
25

 Where
an act passed by the legislature embodies a definition, that defini-
tion is binding on the courts.

26
 These maxims have been quoted so

often as to become black letter law.
27

Using the definitions provided by the GTLA, it is relatively
easy to conclude that the first sentence of § 1407(1) provides broad
immunity from tort liability to all �governmental agencies,� includ-
ing municipalities and counties. The second sentence, on the other
hand, only discusses the �state.� Thus, any common-law excep-
tions to governmental immunity recognized by this sentence apply
only to the �state,� and not to municipalities, counties, or any other
�governmental agency� that does not satisfy the statutory defini-
tion of the �state.�

This construction is consistent with the way that the Courts
have used the GTLA�s definitions of �state� and �governmental
agency� to construe other parts of the GTLA. Most significantly,
the �highway exception� to governmental immunity, MCL
691.1402(1); MSA 3.996(102)(1) [hereinafter § 1402(1)] uses the term

�governmental agency� in the first two sentences, but the terms
�state� and �county road commissions� in the third and fourth sen-
tences:

Each governmental agency having jurisdiction over any
highway shall maintain the highway in reasonable repair so
that it is reasonably safe and convenient for public travel.
Any person sustaining bodily injury or damage to his or her
property by reason of failure of any governmental agency to
keep any highway under its jurisdiction in reasonable repair,
and in condition reasonably safe and fit for travel, may re-
cover the damages suffered by him or her from the govern-
mental agency. The liability, procedure and remedy as to
county roads under the jurisdiction of a county road commis-
sion shall be as provided in section 21 of chapter IV of Act.
No. 283 of the Public Acts of 1909, as amended, being section
224.21 of the Michigan Compiled Laws. The duty of the state
and county road commissions to repair and maintain high-
ways, and the liability therefor, shall extend only to the im-
proved portion of the highway designed for vehicular travel
and shall not include sidewalks, crosswalks, or any other
installation outside of the improved portion of the highway
designed for vehicular travel. [Emphasis added.]

In construing this statute, Courts have had little trouble in giv-
ing effect to the GTLA�s use of statutorily defined terms. In
Nawrocki v Macomb Co Rd Comm,

28
 the Supreme Court construed

each of the four sentences of § 1402(1):

The structure of MCL 691.1402(1); MSA 3.996(102)(1) is criti-
cal to its meaning. Thus, we begin by observing that the first
and second sentences of the highway exception clause ap-
ply to all governmental agencies having jurisdiction over any
highway. In contrast, the third and fourth sentences address
more specifically the duty and resulting liability of the state
and county road commissions. Therefore, while we are con-
strained to construe the highway exception as a whole, it is
necessary to parse each sentence of the statutory clause to
ascertain the scope of the exception, as determined by the
stated policy considerations of the Legislature.

The first sentence of the statutory clause, crucial in determin-
ing the scope of the highway exception, describes the basic
duty imposed on all governmental agencies, including the
state, having jurisdiction over any highway. . . .

The third sentence of the statutory clause specifically ad-
dresses the duty and resulting liability of county road com-
missions, as opposed to the state and other governmental
agencies with highway jurisdiction. . . .

The fourth sentence of the statutory clause, specifi-
cally applicable to the state and county road commis-
sions, proceeds to narrowly limit the general duty to

Why there are no common-law exceptions to a municipality’s governemental immunity:
A municipal perspective
continued from page 1
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repair and maintain, created by the first sentence,
�only to the improved portion of the highway de-
signed for vehicular travel.� [Emphasis added.]

Later, the Court returned to the theme that the statutory lan-
guage used in § 1402(1) imposes different duties on the county road
commissions and the �state� than it does on other �governmental
agencies:�

29

Thus, a county road commission�s duty is coextensive with
that owed by other governmental agencies, including the
state, under the first two sentences of the highway exception
clause. However, it is the fourth sentence of the highway
exception that expressly limits the duty of the state and
county road commissions. . . . Constrained to apply the
statutory language as best as possible as written, we are
persuaded that the exclusionary language of the fourth sen-
tence of the statutory clause narrows the duty of both the
state and county road commissions with regard to the loca-
tion of the dangerous or defective condition, not to the type
of travel or traveler.

Importantly, in Nawrocki, it was not just the majority, but also
the concurrence/dissent

30 
which recognized that the statutory lan-

guage of the highway exception dictated differing duties depend-
ing on the type of governmental agency:

This broad definition of �highway� explains the presence of
the fourth sentence of MCL 691.1402(a); MSA 3.996(102)(1).
. . . This sentence relieves county road commissions and the
state from liability for installations outside the improved por-
tions of the highway. But the Legislature did not completely
bar recovery when an individual is injured because of a de-
fect in �a portion of a county highway outside of the im-
proved portion of the highway designed for vehicular
travel. . . .

Instead, the act places liability for those accidents on
municipal corporations.

This unanimous construction of § 1402(1) in Nawrocki contin-
ued well-settled precedent in this state. Time and time again, Courts
have held that the counties and the state, but not municipalities, are
entitled to the �improved portion of the highway� limitation of §
1402(1).

31
 For example, in Ridley v Detroit,

32
 the Michigan Court of

Appeals specifically rejected the City of Detroit�s contention that
its liability was limited to alleged defects on the improved portion of
a highway:

By its plain language, this statute limiting the scope of the
duty and liability under the highway exception expressly ap-
plies only to state and county road commissions. This Court
has consistently construed this statute to mean that the limi-
tation of liability does not apply to municipalities such as
defendant.

A similar question of statutory construction has arisen in the
context of jurisdiction. The GTLA provides that claims against the
�state� shall be brought in the Court of Claims whereas claims

against �any political subdivision or municipal corporation� shall
be brought �in any court having jurisdiction.�

33
 In Doan v Kellogg

Community College,
34

 the Court quoted the GTLA subsections de-
fining �political subdivision,� �state,� and �governmental agency�
to hold that the Act differentiates the jurisdiction of the Court of
Claims depending on the type of governmental agency involved:

35

Certain governmental instrumentalities are never within the ju-
risdiction of the Court of Claims. These include: counties, cit-
ies, villages, townships and school districts. Their exclusion
from the jurisdiction of the Court of Claims is provided by leg-
islative enactment, MCLA 691.1401(b)(c)(d); MSA
3.996(101)(b)(c)(d). In the governmental immunity act, the Leg-
islature denominated these bodies as �political subdivisions�.

Statutory subsections may not be interpreted apart from other
sections of the statute �without constant reference to the whole.�

36

In fact, under the rule of construction known as in pari materia,
even separate statutes must be read together as one law if they
relate to the same subject or share a common purpose.

37
 This is true

even if the statutes contain no reference to one another and were
enacted on different dates.

38

The question of whether there are common-law exceptions to a
municipality�s immunity does not exist in a vacuum. In this instance,
the same law

39
 not only defined �state,� and �governmental

agency,� it also enacted the �improved portion of the highway�
limitation of § 1402(1). Michigan Courts have consistently held that
the �improved portion of the highway� limitation applies only to
claims against �the state and county road commissions,� and not to
claims against municipalities.

The same statutory definitions are at issue in construing the
second sentence of § 1407(1). Accordingly, when Courts construe
the effect of the Legislature�s use of the terms �state� and �govern-
mental agencies� in § 1407(1) to determine whether there are any
common-law exceptions to a municipality�s immunity, that construc-
tion must be consistent with the effect given those same terms in
construing the �improved portion of the highway� limitation in §
1402(1).

40
 Applying the statutory definitions, common-law excep-

tions to governmental immunity apply to claims against the �state,�
and not to claims against municipalities.
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I�ll bet you didn�t know (or maybe you forgot)�that Public
Act 359 of 1925, the City or Village Publicity Tax Act, empowers the
common council of any city, or the corporate authorities of any
village, to levy a special tax to be used for advertising, publicity,
recreation or exploitation (that�s what the act says), tending to en-
courage the industrial, commercial, educational or recreational ad-
vantages of the said city or village, for the purpose of encouraging
immigration to, and increasing the trade, business and industries of
the said city or village.

The special tax may not exceed four [4] mills on the dollar of the
assessed valuation of all taxable property within the said city or
village or fifty thousand dollars ($50,000) in any one year. (That
certainly places a serious limit on a city or villages ability to exploit!)

Little Lost Laws
A (proving to be) regular feature submitted by Richard J. Figura

Simen, Figura & Parker, P.L.C., Flint, Michigan

This act was also the subject of Attorney General Opinion No.
3586, October 25, 1961-2. Since the opinions on the Attorney General�s
web site only go back to 1977, I was unable to review it, but the statu-
tory annotations say the opinion holds that a city or village can pay
funds for purposes of this act only from a special tax levied therefor and
that, under this act, a city or village can expend public funds for indus-
trial promotion, and promotion of a tourist and resort industry.

Since this is a tax which a local governmental unit was empow-
ered to levy on the date the Headlee Amendment was ratified (even
if the local unit of government had not previously exercised that
authority), under Bailey v Muskegon County Bd. of Comm�rs, 122
Mich App 808, 333 NW2d 144 (1983), this taxing authority would not
be subject to Headlee.
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OPINIONS OF
THE ATTORNEY GENERAL

JENNIFER MULHERN GRANHOLM

CAMPAIGN FINANCE ACT:
Michigan Municipal League�s expenditure of funds, received

as dues paid by its member municipalities, to support or oppose a
ballot question.

The Michigan Municipal League, a nonprofit corporation, may,
consistent with the requirements of the Michigan Campaign Finance
Act, spend its corporate funds to support or oppose a ballot question.
Opinion No. 7080
April 17, 2001
CONSTITUTIONAL LAW:

Homestead tax exemption as violating equal protection of law
under state and federal constitutions.

Section 1211(1) of the Revised School Code, which authorizes
school districts to levy a maximum of 18 mills for school operating
purposes but exempts homestead property from those levies, does
not violate equal protection of law as guaranteed by Const 1963, art
1, § 2, and US Const, Am XIV, when applied to owners of non-
homestead, income-producing real property.
Opinion No. 7078
March 20, 2001
COUNTIES:

Receipt of additional compensation by county register of
deeds for serving as county grant administrator.

A county register of deeds, if authorized by the county board
of commissioners, may receive additional compensation for serving
as the appointed county grant administrator for the county survey
and remonumentation program.
Opinion No. 7076
March 02, 2001

Editor�s note: Assistant Attorney General George M. Elworth of the Freedom of Information and Municipal Affairs Division and a member
of the Publications Committee furnished the text of the headnotes of these opinions. The full text can be accessed at www.ag.state.mi.us.

PUBLIC OFFICES AND OFFICERS:
Former judge�s eligibility for non-judicial elective office.
Under Const 1963, art 6, § 21, a judicial officer must terminate

his or her judicial service at least one year before filing or being
selected as a candidate for, or being elected to, a non-judicial elec-
tive office.
Opinion No. 7079
March 20, 2001
STATE LANDS:

Township assessing university lands for fire protection ser-
vices.

Lands owned by the Michigan State University Board of Trust-
ees cannot be specially assessed by a municipality for fire protec-
tion services under 1951 PA 33.

The Legislature may, without offending Const 1963, art 8, § 5,
amend 1951 PA 33 to subject lands owned by the Michigan State
University Board of Trustees to special assessments.
Opinion No. 7075
February 7, 2001
VILLAGES:

Vote required for amendments to home rule village charter.
A village established under the Home Rule Village Act may not

enforce a charter requirement that proposed charter amendments be
approved by a two-thirds vote of electors where the Legislature has
required only a majority vote for such amendments.
Opinion No. 7081
April 17, 2001

Michigan townships and municipal organizations have a new company in Michigan to
handle codification of municipal codes.  The State & Local Associations Center is
dedicated to providing Michigan local governments with high quality service, long term
stability, and short turn around times.

The Center is assisted by law students from Ava Maria Law School which gives the
students practical experience.  Those interested may contact the Center at (734) 827-8096.

Ava Maria Law School Starts State and
Local Government Association
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STATE COURT DECISIONS OF INTEREST

By Anne M. Skilton
Foster, Swift, Collins & Smith, P.C.

GOVERNMENTAL IMMUNITY—TRESPASS
NUISANCE

Amir v City of Oak Park, Case No. 219325, unpublished March 30,
2001

On December 16, 1996, police from the City of Oak Park were
called to a two family flat because a suicidal gunman had barricaded
himself in the second floor residence. The police requested that the
plaintiff, who lived on the lower level, vacate his residence while
they negotiated with the gunman. The police used the plaintiff�s
residence as a �command post.� Later, the police used 25 tear gas
grenades on both levels of the flat. The plaintiff�s furniture, cloth-
ing, food and art work were all destroyed by the chemicals from the
tear gas.

The plaintiff then filed suit claiming damages for a trespass
nuisance. The City brought a motion for summary disposition and
argued, among other things, that the plaintiff�s trespass nuisance
claim was barred by governmental immunity and that the plaintiff�s
claim was merely an attempt to re-characterize other claims for which
there is no exception to governmental immunity. The trial court de-
nied the City�s motion. The plaintiff then filed the motion for sum-
mary disposition and the trial court granted the motion.

On appeal, the City argued that the plaintiff did not have a
viable trespass nuisance claim because no claim based on similar
facts existed at common law. The Court of Appeals disagreed. The
Court found that trespass nuisance is a recognized exception to
governmental immunity. The police action of throwing canisters
into the plaintiff�s apartment, breaking the windows and permeating
the plaintiff�s property with fumes provided support for the claim.
The damage was the natural result of the tear gas deployment. Fur-
ther, no doubt existed that the police created the nuisance. Conse-
quently, the Court of Appeals upheld the trial court decision.

POLICE POWER ORDINANCE—SMOKING BAN
PROHIBITED
Michigan Restaurant Ass�n v City of Marquette, 2001 WL254628;
_____NW2__ (2001)

The City of Marquette amended its ordinance to place a total
ban on smoking in restaurants. The Michigan Restaurant Associa-
tion argued that the amendment was in conflict with the state stat-
ute governing nonsmoking seating in food establishments. The As-
sociation argued that the City improperly sought to regulate an area
already preempted by state law. The City disagreed, stating that the
state statute, which mandated a minimum number of nonsmoking
seats in food service establishments, did not preempt an ordinance

prohibiting smoking in restaurants. Further, the ordinance was not
in conflict with state law because it was more stringent than the
state�s standards.

The trial court granted summary disposition in favor of the
Association and the Court of Appeals upheld the trial court�s deter-
mination. The Court examined whether the ordinance banning
smoking was inconsistent with or an extension of what the Legisla-
ture intended. The Court noted a determining factor in deciding
whether a local law is preempted was whether the area regulated by
the ordinance was local in nature or a statewide issue. In deciding
smoking was not a local issue, the Court of Appeals distinguished
the present case from an earlier Supreme Court decision in Miller v
Fabius Twp Bd, 366 Mich 250; 114 NW2d 205 (1996), which held a
local ordinance prohibiting water skiing before 10:00 a.m. and after
4:00 p.m. did not conflict with a state statute prohibiting water skiing
between one hour after sunset and one hour prior to sunrise. The
Supreme Court noted in Miller that the problems affecting inland
lakes and were local in nature. In contrast, the Court found that
smoking was a statewide issue and not local in character.

 In addition, in order to determine if a conflict existed, the Court
of Appeals also had to determine whether the ordinance was merely
an extension of state law. In Miller, the Supreme Court determined
that the local ordinance increased the time when skiing was prohib-
ited rather than prohibiting water skiing on lakes all together. In
contrast, the City�s ordinance did not expand the state statute to
make it more stringent, it created a general prohibition on smoking
as opposed to, for example, creating a higher percentage of non-
smoking tables. The Court of Appeals found the trial court correctly
concluded the ordinance was direct conflict with the food service
establishment�s right under state law to designate a certain percent-
age of its seating capacity for smokers: �The question of whether
there should be a total ban on smoking in restaurants must be left to
the Legislature.�

FREEDOM OF INFORMATION ACT PRIVACY
Baker v City of Westland, 2001 WL254426; ___ NW2d ____ (2001)

The plaintiff made a Freedom of Information Act request
(�FOIA�) to the City of Westland to provide names, addresses,
injury codes, and dates of all accidents of injured, potentially in-
jured or deceased accident victims involved in automobile acci-
dents during a six month period. The City denied plaintiff�s request
because the release of the requested records would involve an un-
warranted invasion of privacy. Plaintiff then revised the request to

continued on page 8
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ask only for addresses of persons who had been injured, potentially
injured or killed in automobile accidents during a six month period.
The City also denied that request based on the privacy exemption.

The trial court granted the City�s motion for summary disposi-
tion, concluding that because the information was personal in na-
ture and the public interest was weak, the privacy exemption of
FOIA precluded disclosure of the information. On appeal, the Court
of Appeals upheld the trial court�s determination.

The privacy exemption encompasses two elements: (1) the in-
formation must be personal in nature and (2) the disclosure must be
a clearly unwarranted invasion of privacy. Being involved in an
accident is an intimate detail of a person�s private life. The Court
also found that the redaction of names would not lessen the per-
sonal nature of the information. The fact that a person living at a
particular address had been involved in an automobile accident and
suffered injuries was of a personal nature. The address, like a name,
is an identifying personal characteristic and, therefore, both FOIA
requests were personal in nature.

The court next looked at whether the disclosure of the requested
information would cause a clearly unwarranted invasion of privacy.
The court again reiterated the test adopted in Mager v Dep�t of State
Police, 460 Mich 134; 595 NW2d 142 (1999) that stated the only rel-
evant public interest in disclosure is the extent to which the disclo-
sure would serve core purposes of FOIA� contributing significantly
to the public understanding of the operations or activities of the
government. The instant case involved a request for information
about private citizens that was unrelated to any inquiries about the
workings of government. In fact, the plaintiff conceded that it sought
the information to communicate with people who might need legal
services. Thus, fulfilling the plaintiff�s request would not further the
public�s knowledge of how the government operates but would re-
veal information concerning private individuals.

The plaintiff contended that at the very least the City should
have disclosed the information regarding those killed in automobile
accidents because deceased persons do not have privacy interests.
The Court of Appeals disagreed and held that the City was not
required to disclose information about deceased individuals. For its
argument, the plaintiff relied on Swickard v Wayne Medical Exam-
iner, 438 Mich 536; 475 NW2d 304 (1991), where the court concluded
that the reports and autopsy pictures involving the alleged suicide
of a chief judge were matters of public concern. The Court in the
present case distinguished the Swickard decision because the court
in Swickard based its decision in large part on the deceased indi-
vidual involved. The deceased judge was a public figure. Therefore,
the Court did not find that Swickard constituted binding authority
in cases where the individuals at issue were not public figures.

The plaintiff also argued on appeal that if no cause of action for
invasion of privacy existed at common law, such as with deceased
individuals, the FOIA privacy exemption did not apply. Therefore,
disclosure was automatically warranted. The Court of Appeals dis-
agreed. The privacy exemption under FOIA serves different pur-
poses than causes of action seeking damages for invasion of pri-

vacy. Here, because the FOIA request related to private individuals
and was there was no public interest in disclosure, the Court held
that disclosure was not warranted. The notions of privacy applied
to deceased individuals and their families and outweighed the non-
existent public interest in disclosure in this case.

AGE DISCRIMINATION—FOLLOWING
ORDINANCE NOT PRETEXT
Thomas v City of Fraser, Case No. 214458 (Unpublished, February
6, 2001).

The plaintiff Stephen Thomas was an elected city council mem-
ber for the City of Fraser. He then applied for the position as city
public safety officer. After the City declined to hire him, Thomas
claimed that the City discriminated against him based on his age.
The City stated that Thomas was not hired because his employment
was prohibited by ordinance. The City�s ordinance prohibited
elected officials from being eligible for employment within the City
until one year after they had left office.

The trial court found that the City properly refused to hire Tho-
mas because the ordinance prohibited the City from hiring elected
officials until one year after they left and that plaintiff failed to pro-
duce evidence that the City used the ordinance as a pretext for age
discrimination. The Court of Appeals agreed.

The Court of Appeals found that Thomas had set forth a prima
facie case for age discrimination: (1) that he was a member of the
protected class, (2) that he suffered an adverse employment action,
(3) that he was qualified for the position sought and (4) others who
were similarly situation but were outside the protected class were
unaffected by the adverse conduct. The burden then shifted to the
City to articulate a legitimate nondiscriminatory reason for not hir-
ing Thomas. The City offered the reason that the ordinance prohib-
ited them from employing him until one year after Thomas left office.
The burden then shifted back to Thomas to show that the proffered
reason was pretextual. The court found that the evidence was not
sufficient to permit the trier of fact to conclude that discrimination
was a motivating factor in the adverse action taken by the City.
Therefore, the trial court was proper in granting summary disposi-
tion in favor of the City.

FREEDOM OF INFORMATION ACT -
ELECTRONIC COPY OF COUNTY PROPERTY
TAX AND DELINQUENT TAX RECORDS
Oakland County Treasurer v. The Title Office, 2001 WL328745;
____ NW2d ____ (2001)

The Title Office, Inc. sent a Freedom of Information Act
(�FOIA�) request to the Oakland County Treasurer for an electronic
copy of property tax and delinquent tax records from 1995 through

State Court Decisions of Interest
continued from page 7
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1997. The county granted the Title Office�s request but stated that it
was required to charge the statutory fee for delinquent tax records as
set by statute, MCL 48.101; MSA 5.711, dealing with Transcripts and
Abstract Records (the �Statute�). Plaintiff contended that under the
Statute it was required to charge certain fees. By way of example, the
County was required to charge $.25 per 100 words of copy of any
paper or document and it was not permitted to furnish any abstract
copy or statement for less than $.50. Thus, the total fee charged the
Title Office would be more than $438,000. The County argued that the
FOIA provision that permitted public bodies to charge fees contained
an exception for a request for public records where the fee was spe-
cifically provided for by another statute. The County argued that the
Title Office�s request fit within the exception.

The trial court found that the Statute did not specifically autho-
rize the sale of the documents requested and, therefore, the Statute
did not fit within the exception. The Court of Appeals upheld the
trial court�s determination.

The central issue for the Court of Appeals was whether the Stat-
ute governing fees a county treasurer can charge for property tax
information fits within the exception to the FOIA�s mandate that only

State Court Decisions of Interest
continued from page 8
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nominal fees be charged for public records. The public policy behind
FOIA was to provide complete information regarding government
affairs so that people could participate more fully in the democratic
process. Under FOIA, a public entity must disclose all public records
that are not specifically exempt. The public body may charge a fee for
processing a FOIA request. Generally, the charge is limited to the
actual cost of its reproduction. However, pursuant to the FOIA, the
fee provisions of FOIA did not apply to public records prepared un-
der any act or statute specifically authorizing the sale of the records
to the public or if the amount of the fee for providing the copy is
otherwise specifically provided for by an act or statute.

Here, the Court of Appeals concluded the Statute was de-
signed to compensate the County for its cost of manipulating data
into certified transcripts or abstracts. However, it did not contem-
plate a charge for electronic copies of the requested records. Be-
cause there was no specific language in the Statute to provide fees
for electronic copies of delinquent tax records, the charge for the
records must be calculated using the FOIA nominal fee requirement.
Thus, the Court of Appeals found summary disposition in favor of
the Title Office was appropriate.

What do you think?
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Adult Entertainment

Municipality adopted a zoning ordinance making taverns �spe-
cial exceptions� and denied an application by Plaintiff. Rumors had
circulated that Plaintiff was proposing a topless bar or even a gay
bar in a rural portion of Indiana. In response to the rumors, the
Planning Commission recommended that the Town Council amend
its zoning ordinance to make taverns special exceptions. Neither the
Planning Commission nor Council notified Plaintiffs of the pro-
posed change in the ordinance. At the hearing on their application,
Plaintiff denied the rumors; however, their application was turned
down without reasons. Plaintiffs did not appeal to state court but
rather brought suit in federal court claiming that the amendment to
the ordinance deprived them of property without due process and
that the term �taverns� was void for vagueness. The 7

th
 Circuit,

affirming dismissal by the district court, held that even though the
rumors apparently provided the impetus to pass the amendment,
and although Plaintiff may have been the target, the amendment
was applicable to not simply the Plaintiff, and constituted bona fide
legislation. Thus, Plaintiff was not entitled under due process prin-
ciples to notice and opportunity for hearing on the amendment be-
fore its passage. The court also held that the vagueness challenge
bordered on the frivolous. LC & S, Inc. v. Warren County Area
Planning Commission et al, 244 F3rd 601 (7

th
 Circuit: 2001).

Americans with Disability Act: Employment
Plaintiff worked for Defendant County as a registered nurse. She
was diagnosed as having epilepsy and advised not to drive for at
least six months without experiencing a seizure. During the six
month period, her ability to do her job was not affected and she
subsequently resumed driving. For the period of time that she could
not drive, she sought accommodation from the County, requesting
that she work two days at home and that her schedule at the office
be made variable to accommodate her transportation needs. The
County agreed to eliminate her driving between different work sites
but did not agree to her other requests. She brought suit alleging
violations of the ADA.

The 11
th
 Circuit, affirming the district court, held that the inabil-

ity to drive to work for six months did not qualify as a �impairment�
substantially limiting a major life activity under either the ADA or
their Rehabilitation Act. Chenoweth v. Hillsborough County, 2001
WL 497374 (11

th
 Circuit: May 10, 2001).

Civil Rights: Liberty Interest
A bail bonding agent brought a 42 U.S.C. 1983 action against

County Sheriff after she was removed from the list of approved
bondsmen following a complaint she made about the rotation sys-
tem. The 5

th
 Circuit, affirming in part and vacating in part, held that

the agent did not have a liberty or property interest protected by the
due process clause in having her bail bonds accepted at the County
Jail. Thus, the dismissal of the due process claim was affirmed. How-
ever, the court vacated the district court�s order dismissing the First

Amendment claim and remanded holding that an issue for jury de-
termination was present. Baldwin v. Daniels, 2001 WL 456078 (5

th

Circuit: May 17, 2001).

Civil Rights: Qualified Immunity

Defendant had a policy that all arrestees wear handcuffs, re-
gardless of the circumstances. Plaintiff was stopped for an illegal
left hand turn. In the course of the traffic stop, the police found that
his license was suspended and that there was an outstanding civil
warrant against him for unpaid child support, and arrested him with
handcuffs. Plaintiff complained that the handcuffs were too small
for the Plaintiff�s relatively large wrists, but the City left the cuffs on
and allegedly drove recklessly, causing him more wrist pain. Plaintiff
sued pursuant to 42 U.S.C. 1983.

The 6
th
 Circuit reversed and remanded holding that the allega-

tions supported a Section 1983 claim against the City. The court
held that the allegations supported a claim for use of excessive force
during arrest and that the excessive force claims could not be dis-
missed based upon qualified immunity; the gross negligence claim
could not be dismissed based upon Michigan�s governmental im-
munity statute; and the record did not support dismissal of the
malicious prosecution claim. �It is not clear from the face of the
complaint that the government�s interests in officer and public
safety outweigh the detainees interest in being free from severe
pain and risk of injury, particularly in this case where a nonviolent
detainee was forced to wear handcuffs that were allegedly too small,
even on their loosest setting�. Kostrzewa v. City of Troy, 2001 WL
402 1400 (6

th
 Circuit: April 23, 2001).

First Amendment: Religious Freedom
Plaintiff, a City police officer, was fired for refusing to remove a

small gold cross pin, a symbol of evangelical Christianity, from his
uniform. The officer sued the City and its Police Chief, alleging that
the �no pins policy� violated the First Amendment and that he was
the victim of intentional religious discrimination. The 5

th
 Circuit,

affirming summary judgment granted by the district court held that
the policy did not violate the First Amendment and that the officer
could not establish religious discrimination under either Title 7 or
the Texas Constitution. Daniels v. City of Arlington, Texas, 246 F3d
500 (5

th
 Circuit: 2001).

Fourth Amendment: Warrantless Arrest

Plaintiff was arrested, handcuffed and taken to the police sta-
tion following arrest for a violation of a misdemeanor seatbelt law,
punishable only by a fine. The Plaintiff was handcuffed, brought to
the police station, booked, subjected to a mug photograph, put in a
holding cell and released an hour later on bond. She ultimately pled
no contest to the seatbelt charges and paid a fine. She and her
husband filed a 42 U.S.C. 1983 suit claiming that the City violated
her Fourth Amendment right to be free of unreasonable seizure. The

Federal Decisions of Interest
By Gregory K. Need
Adkison, Need & Allen, P.L.L.C., Bloomfield Hills, Michigan

continued on page 12
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district court granted summary judgment, a panel of the 5
th
 Circuit

reversed and then the en banc court affirmed. The Supreme Court,
affirming the en banc panel�s grant of summary judgment to the City,
held that if an officer has probable cause to believe that an indi-
vidual has committed even a very minor criminal offence in his pres-
ence the officer may, without violating the Fourth Amendment, ar-
rest the offender. The majority consisted of Justices Souter, Scalia,
Kennedy, Thomas, and Kennedy. The dissenting opinion was writ-
ten by Justice O�Connor, joined by Justices Stephens, Ginsberg and
Breyer, arguing that the Fourth Amendment prohibited those ar-
rests. Atwater v. City of Lago Vista, 121 S.Ct. 1536 (April 24, 2001).

Telecommunications Act: Permit Denial

Property owner sued Defendant city, claiming that denial of a
variance request which would have allowed placement of a wireless
communication antenna on top of his building violated the Tele-
communications Act. The district court held that 1) the agency de-
nying an applicant�s request bears the burden of proof in matters of
challenge and appeal under the Telecommunications Act, 2) the
denial of the variance request, explained by reasons stated in the
minutes satisfied the �written decision requirement�, and 3) the
variance application was an application for a use variance rather
than a nonuse variance, and no unique circumstances existed that
would allow only the use requested by the wireless operator. The

court also held that the zoning ordinance did not discriminate
against the wireless provider, noting testimony by the wireless op-
erator that it might be able to locate a suitable antenna on at least
one other site within a half a mile of the subject property without
violating the zoning ordinance. Wolf v. City of Ferndale, 128 F. Supp
2d 441 (E.D. Michigan: December 18, 2000).

Zoning: Challenge by Neighboring Property Owners
Defendant granted a special use permit for a beauty salon in a

residential area. Plaintiffs, neighboring property owners, claimed
damages caused by water runoff from the parking lot pavement and
sued in federal court, claiming that the City, in granting the special
use permit violated their federal procedural and substantive due
process rights. The 6

th
 Circuit affirmed summary judgment in favor

of the City, holding that even if the City did not comply with all
relevant state statutes and local ordinances, Plaintiffs were afforded
notice and an opportunity to be heard in the course of the approval
process, thus warranting dismissal of the procedural due process
claim, and the City�s decisions were rational and supported by the
record, warranting dismissal of the substantive due process claim.
Brody et al v. City of Mason et al, Case No. 97-00906 (6

th
 Circuit:

May 17, 2001).

Federal Decisions of Interest
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