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Exclusionary Zoning: 
The Current Unrest in the Law
By Carol A. Rosati, Johnson, Rosati, LaBarge, Aseltyne & Field, PC, with the 
“Landowner Perspectives” provided by Joseph F. Galvin, Miller Canfield Paddock 
& Stone PLC

Introduction
The United States Supreme Court first recognized the right of local government 

to zone for the protection of the public health, safety, and welfare in Village of Euclid 
Ohio v Ambler Realty Co, 272 US 365; 47 S Ct 114; 71 L Ed 303 (1926).1 Local 
government has no inherent police power to zone land, Clements v McCabe, 210 
Mich 207, 251; 177 NW 722 (1920), and that power can only be given by the 
legislature. Following this pronouncement, the Michigan legislature adopted the 
Zoning Enabling Acts conferring this authority. See City or Village Zoning Act, 
MCL 125.581 et.seq.; Township Rural Zoning Act, MCL 125.271 et. seq.; County 
Rural Zoning Enabling Act, MCL 125.201 et. seq.

2
 Michigan municipalities derive 

their power to exercise zoning authority from the state zoning enabling legislation. 
Michigan courts have consistently held that local legislators are uniquely situated 
to determine the land development goals and rules within their local boundaries. 
Kropf v City of Sterling Heights, 391 Mich 139, 161; 215 NW2d 179 (1974); Brae 
Burn Inc v City of Bloomfield Hills, 350 Mich 425, 430-431, 86 NW2d 166 (1957) 
. The Michigan legislature, recognizing the problems faced by local government, 
passed legislation permitting the adoption of master land use plan policies, followed 
by the enactment of zoning ordinance regulations in accordance with the master plan, 
to permit a community to provide for land use order and balance. 

Exclusionary Zoning
 The Initial Concept of “Exclusion” in the Zoning Context

The 1970s witnessed an exclusionary zoning movement aimed primarily at making 
provision for low- and moderate-income housing facilities for those situated in metro-
politan areas. The initial Zoning Enabling Acts adopted by the Michigan legislature did 

Editors’ note: The following article was presented at the ICLE Land Use & Development 
Seminar on September 15, 2009, and is reprinted here with the permission of the author.
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Chairperson’s Corner
By James E. Tamm, Esq., O’Connor, DeGrazia, Tamm & O’Connor, PC

Slightly more than 21 years ago, at the urging of my partner, Jim DeGrazia, I 
attended my first Public Corporation Law Section Summer Seminar. With wife and 
baby in tow, I arrived at Boyne Mountain to find that educational pursuits were not 
the only activity on the agenda. While there were many important legal issues dis-
cussed, the afternoons and evenings were also filled with the Milt Firestone “closed” 
golf outing, an “in-house” vs. “outhouse” softball game, and Bert Burgoyne’s funny 
hat contest. Through this initial adventure, I learned that there were many fine and 
serious lawyers in the Public Corporation Law Section, who sure knew how to let 
their hair down. 

Since my first seminar, I have missed very few of the PCLS educational con-
ferences and come to value the professional enrichment, friendship, and fun that 
comes from being an active participant in section activities. It is hard to believe that 
more than 22 years have passed since my first involvement with this section. I am 
forever indebted to my partner, mentor, and friend, Jim DeGrazia, who twice chaired 
the section, for getting me involved with the Public Corporation Law Section. It is 
humbling to follow in the footsteps of fine lawyers such as Jim, and my immediate 
predecessors, Jeff Sluggett and Bill Beach, as chairperson of the PCLS. 

The 10th Annual Summer Educational Conference, co-sponsored by the Public 
Corporation Law Section and the Michigan Association of Municipal Attorneys, 
returned to Mackinac Island this past June. It was an overwhelming success with sec-
tion members Mary Massaron Ross, Mark Nettleton, and Derk Beckerleg speaking 
on sunshine laws, corridor improvement authorities, and tax tribunal issues respec-
tively. The second day of the seminar featured several more outstanding speakers 
including Lumen Mulligan, a professor from Michigan State University College of 
Law, who gave great insight into recent decisions from the 2008-2009 term of the 
United States Supreme Court. Saturday evening gave way to the 5th Annual Bocce 
Ball Tournament, once again overseen by Bocce Master Jerry Fisher. The conference 
concluded with Honorable Marilyn Kelly, Chief Justice of the Michigan Supreme 
Court, as our honored guest and speaker.

In addition to our educational pursuits during the past summer, the section has 
also participated in amicus curiae briefs filed with the Michigan Supreme Court. Don 
M. Schmidt’s amicus brief in Oneida Charter Township v City of Grand Ledge helped 
obtain reversal of a Court of Appeals decision restricting rates charged by the city’s 
water department. Section member Carol Rosati submitted an amicus brief in Kyser 
v Kasson Township, a case dealing with the “very serious consequence rule” applicable 
to mining cases. Oral argument is expected in the Kasson case in November. Section 
member Jerry Fisher will be arguing the case on behalf of Kasson Township.

Planning for the winter seminar is well underway. The seminar will return to the 
St. John’s Inn and Conference Center in Plymouth on February 5, 2010. Please save 
the date. Our 12

th
 Annual Summer Educational Conference and Annual Meeting 

will take place at the Grand Hotel on Mackinac Island on June 25-26, 2010. Vice 
Chairperson Eric Williams is planning the summer conference. Please contact Eric 
with any proposed seminar topics.

I’m looking forward to another successful year of section activities. 
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Exclusionary Zoning . . .
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not contain specific regulations related to “exclusionary zon-
ing.” The use of the term “exclusion” in the context of zoning 
and land use regulations instead found its origin in case law.

In Kropf, the plaintiff challenged the constitutionality of 
the single-family zoning of his property. Plaintiff filed a peti-
tion to rezone the property to permit multiple family dwell-
ings, which was denied by the City. The trial court upheld the 
zoning. However, the Court of Appeals reversed on the basis 
that the zoning ordinance was not presumed constitutional, 
and that multiple dwellings were a “preferred use” of land, re-
sulting in the shifting of the burden of proof as to the validity 
of the zoning to the City. The Supreme Court focused on the 
issue of which side had the burden of proof and noted:

This concept of ‘favored or preferred use’ and the 
attendant shifting of the burden of proof when such 
use is present in a case, finds its origins in Bristow v 
City of Woodhaven, 35 Mich App 205, 192 NW2d 
322 (1971) and is applied to multiple dwellings in 
Simmons v Royal Oak, 38 Mich App 496, 196 NW2d 
811 (1972).

Rejecting the notion of a “favored or preferred use,” the 
Supreme Court stated:

A review of the authorities cited in support of the 
aforesaid proposition reveals that this ‘favored use’ 
concept and the attendant shifting of the burden 
of proof as to the constitutionality of an ordinance 
upon the municipality rests upon no statutory or 
case law foundation in this State. Id. at 154.

The Supreme Court overruled the concept of “favored 
or preferred use” and the attendant shifting of the burden of 
proof. Id. at 156.

Reviewing earlier cases involving the validity of zoning 
regulations which were challenged as applied to excluded uses, 
the Supreme Court in Kropf opined:

…On its face, an ordinance which totally excludes 
from a municipality a use recognized by the Con-
stitution or other laws of this State as legitimate also 
carries with it a strong taint of unlawful discrimina-
tion and denial of equal protection of the law as to 
the excluded use… Id. at 155.

The Supreme Court established a two-prong test for “rea-
sonableness” as follows:

In looking at this ‘reasonableness’ requirement for 

a zoning ordinance, this Court will bear in mind 
that a challenge on due process grounds contains a 
two-fold argument; first, that there is no reasonable 
governmental interest being advanced by the present 
zoning classification itself, here a single family clas-
sification, or secondly, that an ordinance may be un-
reasonable because of the purely arbitrary, capricious 
and unfounded exclusion of other types of legitimate 
land use from the area in question. Though each of 
those arguments are founded upon due process, in 
reality they are distinct arguments, each requiring 
different proofs. Id. at 158. (Emphasis added).

The Supreme Court in Kropf discussed the “unfounded 
exclusion” notion in conjunction with the proofs that a plain-
tiff would have to submit to support a due process claim, which 
is a specific constitutional claim recognized under both the 
Michigan and United States constitutions. The Kropf test ap-
pears to be another way of viewing the “reasonableness” or 
constitutionality of the zoning classification when challenged 
under the specific claims covered by the Constitution—equal 
protection, due process, and takings. 

Following Kropf, the plaintiff in Kirk v Tyrone Township, 
98 Mich 429; 247 NW2d 848 (1976), sued when his applica-
tion to rezone his property from agricultural-residential to a 
designation that would have permitted the development of a 
mobile home park was denied. The Court of Appeals ruled in 
favor of the plaintiff under the “preferred use” doctrine, and the 
Supreme Court remanded the case based upon its overruling of 
this doctrine in Kropf. Plaintiff argued that the township zoning 
ordinance excluded mobile home parks. The master plan des-
ignated two areas for use as a mobile home park, one of which 
had been rezoned to that classification, although it was never 
developed. Plaintiff was the only landowner that had applied 
for a rezoning to permit a mobile home park. The Supreme 
Court confirmed the ruling in favor of the Township, reiterat-
ing the two-prong test for “reasonableness” set forth in Kropf. 
The Court, however, clarified the four rules to be applied to a 
constitutional attack on a zoning ordinance, as follows:

The ordinance comes to us clothed with every 1. 
presumption of validity.

(I)t is the burden of the party attacking to prove 2. 
affirmatively that the ordinance is an arbitrary 
and unreasonable restriction upon the owner’s 
use of his property…. It must appear that the 
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clause attacked is an arbitrary fiat, a whimsical 
ipse dixit, and that there is no room for a legiti-
mate difference of opinion concerning its rea-
sonableness.

Michigan has adopted the view that to sustain 3. 
an attack on a zoning ordinance, an aggrieved 
property owner must show that if the ordinance 
is enforced, the consequent restrictions on his 
property preclude its use for any purpose to 
which it is reasonably adapted.

This Court, however, is inclined to give consid-4. 
erable weight to the findings of the trial judge in 
equity cases. Id. at 439-440, citations omitted.

3

These rules again confirm that the idea of a “favored” or 
“preferred use” is not a viable concept under Michigan law.

Of significance are the following observations of the Su-
preme Court in Kirk:

Upon reflection, it does not seem wise as Sabo
4
 did 

to attempt to engraft upon the established legislative 
scheme of zoning and re-zoning, a new system which 
admittedly requires new legislative action to operate 
optimally. Should the legislature choose to revise the ap-
proach to zoning amendments in our state, this Court 
would, of course, view matters differently….

* * * * * * * *

Therefore, unless the legislature speaks otherwise, the 
appropriate standard by which the validity of a zon-
ing ordinance may be challenged is that, to overcome 
the presumption of validity with which a zoning or-
dinance, as all legislation is clothed, the party attack-
ing the ordinance bears the burden of proving that 
the ordinance is an arbitrary and unreasonable re-
striction upon the owner’s use of his or her property. 
Id. at 441, emphasis added.

 The Amendments to the Zoning Enabling Acts in 1979

 The need for reform in the state’s Zoning Enabling 
Acts began with Governor William G. Milliken’s State of the 
State Message in 1975, in which he stated that:

If local units of government are to be the primary 

planning and enforcement agents for the state land 
use program, they must have the tools to do the job. 
I am asking the state’s Office of Land Use to develop 
a set of specific recommendation on revisions which 
should be made in the statutes dealing with local 
zoning powers. 

Following the direction given, an advisory committee was 
established composed of individuals with experience in zoning 
law. On December 5, 1975, the recommendations for revision 
were forwarded to the governor. The report noted that the 
primary goal of the committee was to make recommendations 
that would result in amendments to the statutes to make them 
a more effective regulatory tool for local governments facing 
land use issues. The concept of exclusionary zoning was dis-
cussed at length, with the committee noting that zoning, by its 
very nature, was exclusionary. The committee noted:

…However, this characteristic of zoning imposes a 
responsibility on government to use this instrument 
wisely, objectively, fairly and in promotion of le-
gitimate public interest. Since there may be circum-
stances where the exclusion of a lawful land use is 
warranted…there is a need for an exclusion policy 
which balances the responsibility of governmental 
units to impartially provide for the inclusion of all 
lawful land uses, for which there is a need present, with 
the site-specific circumstances which may be present. 
Such circumstances would include environmental 
constraints, availability of public services and utili-
ties, or the characteristic of adjacent development. 
The policy which is suggested, as follows, attempts 
to formulate a framework for balanced, objective 
consideration of land use needs. P. 19 of report (em-
phasis added); see also pgs. 20, 38-40.

The House Legislative Analysis Section prepared a synop-
sis of House Bill 4593, which included the following note:

A municipality would be required to permit all law-
ful uses for which there was a demonstrated need, 
but would have the power to establish standards for 
the location of uses to ensure that adequate public 
services were available, that the use was compat-
ible with the natural characteristics of an area and 
its environment, that sanitary living conditions be 
ensured, and that a high degree of air and water qual-
ity be maintained. An ordinance could not prohibit 
a lawful land use for which need had been demon-
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strated unless the public health, safety, and welfare 
was endangered, and standards for location were not 
complied with. 

In response, the State legislature acted. The exclusionary 
zoning statute which was initially adopted in 1979 now ap-
pears in almost identical form in the Michigan Zoning En-
abling Act, MCL 125.3207, as follows:

A zoning ordinance or zoning decision shall not have 
the effect of totally prohibiting the establishment of 
a land use within a local unit of government in the 
presence of a demonstrated need for that land use 
within either that local unit of government or the 
surrounding area within the state, unless a location 
within the local unit of government does not exist 
where the use may be appropriately located or the 
use is unlawful.5

The question now before the Michigan Supreme Court 
is the validity of the language regarding “exclusion” of uses 
contained in Kropf, later reiterated in Kirk, in light of the leg-
islature’s adoption of the exclusionary zoning statute in 1979, 
as recently confirmed in the Michigan Zoning Enabling Act.

Issues of statutory construction present questions of law 
that are reviewed de novo. Rowland v Washtenaw County Road 
Commission, 477 Mich 197, 731 NW2d 41 (2007); Cruz v 
State Farm Mut Auto Ins Co, 466 Mich 588, 594, 648 NW2d 
591 (2002); Eggleson v Bio-Medical Applications of Detroit Inc, 
468 Mich 29,32,658 NW2d 139 (2003). The primary goal 
of statutory interpretation is “to discern and give effect to the 
legislature’s intent as expressed in the words of the statute.” 
2000 Baum Family Trust v Babel, ___ Mich App ___; ___ 
NW2d ___ (2009); Oneida Twp v City of Grand Ledge, 282 
Mich App 435, 442; 766 NW2d 291 (2009); Neal v Wilkes, 
470 Mich 661, 665, 648 NW2d 648 (2004); DiBenedetto v 
West Shore Hospital, 461 Mich 394, 402, 605 NW2d 300 
(2000). Words of a statute are accorded their plain and or-
dinary meaning, and the courts look outside the statute to 
ascertain legislative intent only if the statutory language is 
ambiguous. Rowland v Washtenaw County Road Commission, 
477 Mich at 202; Pohutski v City of Allen Park, 465 Mich 
675, 683, 641 NW2d 219 (2002). If the language is clear and 
unambiguous, it is presumed that the legislature intended the 
meaning expressed. Id.; DiBenedetto at 402; Hughes v Town-
ship of Almena, ___ Mich App ___; ___ NW2d ___ (2009). 
The legislature is presumed to know the existence of the com-
mon law when it acts, and statutes must be interpreted in con-
formance with their express terms even if they conflict with 
common law. Spires, supra at 438; Walters v Leech, 279 Mich 
App 707; (2008). 

Historically, cases have recognized the legislature’s right to 
react to court decisions and adopt legislation overruling, amend-

ing, modifying, or clarifying the case law. See, e.g., Byrne v State 
of Michigan, 463 Mich App 652, 657-658; 624 NW2d 906 
(2001) (court observed that 1996 PA 538 was a legislative over-
ride of Addison Twp v State Police (on remand), 220 Mich App 
550; 560 NW2d 67 (1996)); New Dimension Development v Or-
chard, Hiltz & McCliment Inc, unpublished opinion of the Court 
of Appeals, decided October 27, 2005, (Docket No. 262565) 
(Legislature amended the Governmental Immunity Statute, 
MCL 691.1401, in response to Ross v Consumers Power Co, 
420 Mich 567; 363 NW2d 641 (1984)); Pohutski, supra at 
683 (Ross noted that the legislature enacted the Governmental 
Tort Liability Act in 1964 in reaction to Williams v Detroit, 
364 Mich 231; 111 NW2d 1 (1961) abolition of common-
law immunity for municipalities); People v Perkins, 473 Mich 
626; 703 NW2d 448 (2005) (legislature enacted MCL 776.20 
related to firearms rights in response to People v Schrader, 10 
Mich App 211; 159 NW2d 147 (1968); Spires, supra at 438 
(legislature amended MCL 722.31 to modify the factors for 
child custody that had been set forth in D’Onofrio v D’Onofrio, 
144 NJ Super 200; 365 A2d 27 (1976)).

The legislature responded by adopting the amendments 
to the Zoning Enabling Acts. The statutory language requires 
a landowner to establish the following to show an exclusionary 
zoning claim:

1. The land use must be lawful;

2. The zoning scheme must prohibit the establishment of 
that lawful land use;

3. There must be a demonstrated need for that land use 
within the local unit of government that is not being 
met in the locality or in the surrounding area within 
the state;

4. If there is no location within the unit of government 
where the use can be appropriately located, an exclu-
sionary zoning claim will fail.

Now MCL 125.3207; see also numerous cases in accord, 
Bell River Associates v China Charter Twp, supra; Northeast Fi-
nancial Corp v Rose Twp, 1999 WL 33435001, unpublished 
opinion of the Court of Appeals, October 15, 1999, (Docket 
No. 209486); Bell River Associates v Charter Township of China, 
223 Mich App 124, 135; 565 NW2d 695 (1997), (analyzing 
the validity of the exclusionary zoning claim under the statu-
tory standards); Clark v Charter Twp of Orion, unpublished 
opinion of the Court of Appeals, June 25, 2009 (Docket No. 
284238) (applying the statutory standards to an exclusionary 
zoning claim). As held in Adams Advertising v Holland, 234 
Mich App 681, 689 (1999), aff ’d on other grounds 463 Mich 
576 (2000), the issue of need is not related to a landowner’s 
desire for a particular use, but instead is based upon a “public 
need.” See also Outdoor Advertising v City of Clawson, 273 

Continued on next page 
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Mich App 204; 729 NW2d 893 (2006); Gustafson v City of 
Lake Angeles, 76 F3d 778 (CA 6, 1996). 

The specific issues currently before the Michigan Supreme 
Court are discussed below.

Discussion of the Two Cases Presently Pending Before 
the Michigan Supreme Court

Hendee v Township of Putnam                                               
Supreme Court Docket No. 137446-7

In Hendee v Township of Putnam, supra, the plaintiffs own 
approximately 144 acres of land which the family has farmed 
through the years. The plaintiffs requested that Putnam Town-
ship rezone the property from AO (Agricultural/Open Space) 
to R1B (residential; one house per acre), and also sought corre-
sponding approval of a Planned Unit Development (“PUD”) 
consisting of 95 single-family homes on one-acre lots. 

The Township Planning Commission recommended de-
nial of the rezoning requests. Likewise, the Livingston County 
Planning Commission recommended denial of the plaintiffs’ 
requests in accordance with the County Planning Department 
staff ’s recommendation. Subsequently, the Township Planning 
Commission, on remand from the Township Board, provided 
specific findings of fact in support of its recommended denial 
of plaintiffs’ rezoning requests. The Township’s community 
planner later wrote to the Township recommending denial of 
plaintiffs’ requests. Ultimately, the Township Board denied the 
plaintiffs’ requests for specific reasons contained in the min-
utes and resolution. Later, the plaintiffs applied for a use vari-
ance from the Township Zoning Board of Appeals (“ZBA”) 
“to develop the property for one-acre residential lots,” which 
application was also denied.

In 2004, the plaintiffs filed a complaint challenging the 
AO zoning classification on several grounds. Count I alleged 
that the Township had violated plaintiffs’ equal protection 
rights by depriving them of “their rights to own and to make 
lawful, reasonable use of their real estate, their right to en-
gage in a lawful business, and their right to be free from un-
lawful interference in the development of the property.” The 
plaintiffs also argued that the equal protection claim existed 
by virtue of the Township’s “discriminatory actions.” Count 
II claimed that the Township’s refusal to rezone the property 
was “wholly arbitrary, capricious and unreasonable,” and failed 
to “promote the public health, safety and general welfare,” re-
sulting in a violation of substantive due process. Count III 
asserted that the zoning ordinance precluded the use of the 
plaintiffs’ property for any economically-viable use, deprived 

them of reasonable investment-backed expectations, and was 
confiscatory. The first three counts alleged that the claims were 
both “facial” and “as applied” challenges to the zoning ordi-
nance. Lastly, Count IV claimed that the Township zoning 
ordinance was exclusionary under the Township Rural Zoning 
Act, MCL 125.297a because it prohibited the development of 
“affordable housing consisting of density equal to or greater than 
one-acre lots, including manufactured housing communities.” 
This count sought the invalidation of the ordinance, both fa-
cially and as applied, and a declaration that a proposed mobile 
home park would be a reasonable use for the subject property. It 
should be noted that the Township’s zoning ordinance permit-
ted mobile home parks in the R-6 district, that land elsewhere 
in the Township was master planned for mobile home park use, 
but no property had yet been zoned for a mobile home park.

Later by voluntary order, the plaintiffs waived all dam-
age claims and sought only injunctive relief. Thereafter, both 
the plaintiffs and the Township moved for summary dispo-
sition, and the circuit court later entered an order regarding 
cross-motions for summary disposition denying both sides’ 
motions. A bench trial was held in 2006, and the circuit court 
issued an opinion from the bench. A judgment was entered 
on May 5, 2006. On May 23, 2006, the circuit court entered 
an amended judgment adding the language required by MCR 
2.602(A)(3). On May 25, 2006, the Township filed a timely 
claim of appeal.

Specifically, the trial court ruled that the Township’s AO, 
Agricultural/Open Space, zoning classification was unconsti-
tutional “as applied” to the plaintiffs’ property. The trial court 
further found, based upon the court’s findings of fact and 
conclusions of law, that the total exclusion of manufactured 
housing communities by the Township constituted exclusion-
ary zoning in violation of the Zoning Enabling Act, resulted 
in a violation of substantive due process and equal protection, 
and rendered the zoning “facially” invalid. The trial court then 
found the plaintiffs’ proposed development and use of the sub-
ject property as a 498-unit mobile home park to be reasonable, 
and entered an injunction permanently enjoining the Township 
from enforcing the AO zoning classification against the sub-
ject property, and permanently enjoining the Township from 
interfering with the plaintiffs’ use of the property as a 498 unit 
mobile home park. The judgment did not exempt the plaintiffs 
from complying with all applicable federal, state, and local regu-
lations governing manufactured housing communities.

Putnam Township filed a claim of appeal to the Michigan 
Court of Appeals. Several grounds for reversal were advanced 
by the Township and supporting Amici Curiae. On August 28, 
2008, the Court of Appeals issued its unpublished opinion. 

Exclusionary Zoning . . .
Continued from page 5
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Of significance was the Court of Appeals’ discussion of the 
exclusionary zoning claim. Despite the fact that the plaintiffs 
had alleged a violation of the exclusionary zoning statute, the 
majority of the Court of Appeals believed that there was no 
obligation to review and determine the various standards con-
tained in that statute because “…we conclude that the township 
engaged in exclusionary zoning in violation of the constitution….” 
Id. at 8. The Court of Appeals discussed and acknowledged 
that four standards would have to be proven by the plaintiffs to 
prevail under the exclusionary zoning statute. Noting that the 
Township had argued that it did not exclude mobile homes, 
that there was no total prohibition in the surrounding area as 
there were existing mobile home parks in the surrounding area 
(including 6 ½ miles from plaintiff ’s property), and that there 
was no demonstrated public need for a mobile home park, the 
majority tossed those arguments to the side “[b]ecause the issue 
of ‘demonstrated need’ relates to MCL 125.297a [the exclusion-
ary zoning statute] and is not a required part of the constitutional 
analysis…” Id. at 8. 

The Court of Appeals believed that some constitutional 
exclusionary zoning claim existed based on language in Landon 
Holdings v Gratton Township, 257 Mich App 154; 667 NW2d 
93 (2003) and Countrywalk Condominiums v City of Orchard 
Lake Village, supra. It seems that the Court of Appeals felt that 
the discussion of “exclusion” in the context of the evaluation 
of the due process and equal protection claims created a “con-
stitutional” exclusionary zoning claim. In drawing this con-
clusion, the Court of Appeals did not acknowledge the fact 
that the plaintiffs in both Landon Holdings and Countrywalk 
had based their exclusionary claims on the exclusionary zoning 
statute. Justification for this conclusion was purportedly the 
quote contained in Kropf related to the exclusion of uses, as 
well as other cases decided prior to the adoption of the exclu-
sionary zoning statute.

6
 

The dissenting opinion in Hendee authored by Judge Donof-
rio also demonstrates the quandary in the law. In his analysis, 
Judge Donofrio noted that the issue of exclusionary zoning was 
“complicated and requires a multi-tiered analysis” stating:

In order to properly address this complex issue, I 
must break it down into its component parts and 
determine on what basis in law plaintiffs assert their 
exclusionary zoning claim: statutory, constitutional, 
or some combination of both. Id. at 25.

Judge Donofrio did not agree with the majority regarding 
the analysis of the “constitutional” exclusionary zoning claim:

… While our Supreme Court [in Anspaugh v Imlay 
Twp, 480 Mich 964; 741 NW2d 518 (2007)] did 
not explicitly state that it was remanding the plain-
tiff ’s constitutional exclusionary zoning claim to 
the circuit court for analysis in accordance with the 

exclusionary zoning statute, MCL 125.297a, that is 
exactly what it did when it remanded for a ‘demon-
strated needs’ determination. For these reasons, while 
I would not review plaintiffs’ exclusionary zoning 
claims for the reason that they are not ripe for judi-
cial review, I must review their substance because my 
opinion differs from the majority’s view. I will review 
plaintiffs’ exclusionary zoning claims—statutory or 
constitutional—in accordance with the mechanism 
provided by the legislature, MCL 125.597a, and tac-
itly approved by our Supreme Court in Anspaugh, 
supra at 480 Mich 964. Id. at 28.

The grave significance of the issue before the Supreme 
Court is demonstrated by the outcome in Hendee. The major-
ity, relying on a “constitutional” exclusionary zoning claim, 
found that the Township had engaged in exclusionary zoning 
simply because no land was zoned at that time for mobile home 
use in the community. On the other hand, the dissent found 
that no exclusionary zoning claim had been proven when it re-
viewed evidence presented against the criteria contained in the 
exclusionary zoning statute because, among other reasons, the 
plaintiffs had failed to show a demonstrated need for a mobile 
home park in the Township.

 Issues to be Addressed by the Supreme Court in Hendee 

The Supreme Court Accepted Hendee to address two is-
sues related to exclusionary zoning. The first issue is whether 
a rule of finality or ripeness applies to an exclusionary zoning 
claim. The second issue is whether a claim that a zoning or-
dinance unconstitutionally excludes a lawful use is properly 
analyzed without regard to whether a demonstrated need for 
the use exists, or whether the enactment of amendments to the 
Zoning Enabling Acts (now MCL 125.3207) superseded the 
analysis of Kropf v City of Sterling Heights. These two issues will 
be discussed next, with views provided from both the munici-
pal and land owner’s perspectives.

 Is an Exclusionary Zoning Claim Subject to the Ripeness Doctrine?

The Municipal Perspective. The Township contends in 
Hendee that plaintiffs’ exclusionary zoning claim is not ripe. 
The United States Supreme Court first defined the ripeness 
doctrine in the landmark case of Williamson County Regional 
Planning Commission v Hamilton Bank of Johnson City, supra. In 
1973, the County had adopted a zoning ordinance that allowed, 
among other things, “cluster” development of residential areas. 
The then owner of the property submitted a preliminary plat for 
cluster development. The preliminary plat was approved for the 
676 units. In 1977, the County changed its zoning ordinance, 
which reduced the density permitted under the cluster develop-

Continued on next page 
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ment. The County continued to apply 1973 regulations to the 
subject property. However, in 1979, the Planning Commis-
sion “changed its mind” and applied the new ordinance regu-
lations to the developer’s request for renewal, and ultimately 
disapproved the preliminary plat for several reasons.

Hamilton Bank thereafter acquired through foreclosure 
the portion of the property that had not yet been developed. 
The bank then submitted two preliminary plats to the Plan-
ning Commission, which were denied. The Planning Commis-
sion declined to follow the decision rendered by the County 
Zoning Board of Appeals. Hamilton Bank sued, alleging the 
County had taken its property without just compensation. Af-
ter a three-week trial, the jury awarded the bank $350,000.00 
for the temporary taking of property. The lower court granted 
judgment notwithstanding the verdict. A divided panel of the 
Sixth Circuit reversed, finding a temporary taking was com-
pensable, and holding that the jury had found a vested right 
to develop under the former regulations.

Although the United States Supreme Court granted cer-
tiorari to address the question of whether damages must be 
paid for a temporary taking, the Court instead sua sponte raised 
and disposed of the case on the issue of ripeness, finding that 
because the claims were not ripe, the Court lacked jurisdic-
tion. In discussing the first prong of the ripeness doctrine, the 
Court wrote:

As the Court has made clear in several recent de-
cisions, a claim that the application of government 
regulations effects a taking of a property interest is 
not ripe until the government entity charged with 
implementing the regulations has reached a final de-
cision regarding the application of the regulations to 
the property at issue. Id. at 186.

The Court noted that the bank had failed to apply for 
available variances and waivers from the commission that may 
have provided the desired result.

The Court also explained the need to focus on the ele-
ments of causes of action which would have to be proven for 
a property owner to invalidate a land use decision or regula-
tion on constitutional grounds, noting that among the fac-
tors of particular significance in any inquiry would be the 
economic impact of the challenged action and/or regulation, 
and the extent to which it would interfere with reasonable 
investment-backed expectations. The United States Supreme 
Court then stated:

Those factors simply cannot be evaluated until the ad-
ministrative agency has arrived at a final, definitive 

position regarding how it will apply the regulations at 
issue to the particular land in question. Here, for ex-
ample, the jury’s verdict indicates only that it found 
the respondent would be denied the economically 
feasible use of its property if it were forced to de-
velop the subdivision in a manner that would meet 
each of the commission’s eight objections. It is not 
clear whether the jury would have found that the 
respondent had been denied all reasonable beneficial 
use of the property had any of the eight objections 
been met through the grant of a variance. Indeed, the 
expert witness who testified regarding the economic 
impact of the commission’s actions did not itemize 
the effect of each of the eight objections, so the jury 
would have been unable to discern how a grant of 
a variance from any one of the regulations at issue 
would have affected the profitability of the develop-
ment. Accordingly, until the commission determines 
that no variances will be granted, it is impossible for 
the jury to find, on this record, whether a respondent 
‘will be unable to derive economic benefit’ from the 
land. Id. at 473 US 191. (Emphasis added).

Hamilton Bank had claimed that there was no requirement 
to “exhaust administrative remedies” before asserting the consti-
tutional claims. The Court clarified its position as follows:

The question whether administrative remedies must 
be exhausted is conceptually distinct, however, from 
the question whether an administrative action must 
be final before it is judicially reviewable…. While the 
policies underlying the two concepts often overlap, 
the finality requirement is concerned with whether 
the initial decisionmaker has arrived at a definitive 
position on the issue that inflicts an actual concrete in-
jury; the exhaustion requirement generally refers to 
administrative and judicial procedures by which an 
injured party may seek review of an adverse decision 
and obtain a remedy if the decision is found to be 
unlawful or otherwise inappropriate…. Id. at 193. 
(Emphasis added.)

The Court required a property owner resort to the pro-
cedures available to obtain a “conclusive determination” as to 
whether the property could be developed “in the manner re-
spondent proposed.” Id. at 193. The Supreme Court has also 
confirmed this first prong of the ripeness doctrine in subse-
quent opinions. See Palazzolo v Rhode Island, 533 US 606, 
620; 121 S Ct 2448; 150 L Ed 2d 592 (2001) (landowner 
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must first follow the “reasonable and necessary steps to allow 
regulatory agencies to exercise their full discretion in consider-
ing development plans for the property.…”); Suitum v Tahoe 
Regional Planning Agency, 520 US 725, 117 S Ct 1659, 137 L 
Ed 2d 980 (1997); Tahoe-Sierra Preservation Council v Tahoe 
Regional Planning Agency, 535 US 302, 122 S Ct 1465, 152 
L Ed 2d 517 (2002). The Court has previously stressed that 
there is “an insistence on knowing the nature and extent of 
permitted development before adjudicating the constitution-
ality of the regulations that purport to limit it.” MacDonald, 
Sommer & Frates v Yolo County, 477 US 340, 349; 106 S Ct 
2561; 91 L Ed 2d 285 (1986). Michigan courts have followed 
the final decision requirement. Paragon v City of Novi, 452 
Mich 568; 550 NW2d 773 (1996).

More recently, the issue was discussed in Braun v Ann Ar-
bor Twp, 262 Mich App 154, 683 NW2d 755 (2004). There, 
the landowner filed an application to rezone property from 
A-1 (Agricultural) and R-2 (Single-Family Suburban), to R-3 
(Single-Family Urban) and R-6 (Mobile Home Park Residen-
tial), which was denied by the Township Board. The land-
owner filed a complaint asserting counts that were essentially 
identical to plaintiffs’ claims in this matter: (1) substantive due 
process; (2) equal protection; (3) inverse condemnation; and 
(4) exclusionary zoning. 262 Mich App at 156. The circuit 
court ruled that plaintiff ’s claims were not ripe and dismissed 
the complaint. The Court of Appeals affirmed because the 
possible development of the land had not been established, 
explaining:

The [United States] Supreme Court…observed…
that its ‘cases uniformly reflect an insistence on 
knowing the nature and extent of permitted devel-
opment before adjudicating the constitutionality of 
the regulations that purport to limit it’. (Citation 
omitted).

    * * *

The Supreme Court has stated that ‘[until] a prop-
erty owner has obtained a final decision regarding 
the application of the zoning ordinance and subdivi-
sion regulations to its property it is impossible to tell 
whether the land retains any reasonable beneficial 
use or whether existing expectation interests have 
been destroyed.’ 262 Mich App at 158.

The Braun Court emphasized that controlling United 
States Supreme Court authority requires property owners to 
show that they sought and were denied alternative uses of the 
property, thus leaving the landowner with no economically 
feasible use of the property. The ripeness doctrine specifically 
requires that a landowner actually obtain a final decision. See 

also Conlin v Scio Twp, 262 Mich App 379, 686 NW2d 16 
(2004).

In Hendee, the plaintiffs never received a final decision 
on the alleged “issue that inflicts an actual concrete injury”—
whether plaintiffs could develop a mobile home park on the 
subject property. Williamson County, supra at 193. The ripeness 
doctrine required plaintiffs to obtain a “final, authoritative de-
cision” as to the type and intensity of development that would 
be permitted on the property, and required them to obtain a 
final decision on the specific issue and land use that plaintiffs 
requested the Court to address. Plaintiffs never requested per-
mission from the Township to develop a mobile home park.

7
 

Instead, plaintiffs sought that relief for the first time from the 
Court. Plaintiffs are in the same position as a property owner 
that has not made any application for a proposed use (which 
claim would clearly not be ripe under established case law), 
as plaintiffs never requested the specific use sought through 
Court; there is not yet a “concrete controversy regarding the 
application of the specific zoning regulations.” See Agins v City 
of Tiburon, 447 US at 260. 

Hendee also involves an issue of public policy. The Town-
ship was never given the opportunity to have its staff, con-
sultants, or legal counsel provide any recommendation on a 
proposed mobile home park use. The purpose of the Zoning 
Enabling Act “would be defeated if a township board could 
not consider public opposition to a proposed rezoning applica-
tion… The act requires a public hearing and notice to affected 
and neighboring property owners on any proposal for rezon-
ing….” A B Enterprises v Madison Township, 197 Mich App 
160, 163; 494 NW2d 761 (1993). No notice or public hear-
ing took place here, as required by the Zoning Enabling Act, 
because plaintiffs never made application to rezone the subject 
property for a proposed mobile home park. The fundamental 
underpinning of the ripeness doctrine is the requirement that 
a landowner obtain a final decision, and that the municipality 
be able to render a final decision on a particular request, prior 
to Court intervention. 

It is the Township’s position in the case that plaintiffs’ 
claims should not be considered ripe because plaintiffs failed 
to file a true and “meaningful application” for Township re-
view. Specifically, plaintiffs did not ask for permission from 
the Township to build the project that they sought through 
litigation. The seminal ripeness cases establish the necessity to 
satisfy the final decision requirement concerning a desired use 
before running to court. Ripeness is evaluated by reference to 
the requests and applications actually made to the municipal-
ity, including the analysis of whether those applications were 
“meaningful.” In the absence of a meaningful application, 
there can be no final decision and the case is not ripe.

Continued on next page 



Public Corporation Law Quarterly

10

Exclusionary Zoning . . .
Continued from page 9

In Penn Central Transp Co v New York City, 438 US 104, 
124 (1978), the City’s Landmark Preservation Commission 
refused to approve plans for construction of a 50-story office 
building over Grand Central Terminal, which had been desig-
nated a landmark. The terminal owner sued, alleging a taking 
of property and violation of substantive due process. In reject-
ing the terminal owner’s claims, the Court held: 

First, it simply cannot be maintained, on this record, 
that appellants have been prohibited from occupy-
ing any portion of the air space above the Terminal. 
While the Commission’s actions in denying appli-
cations to construct an office building in excess of 
50 stories above the Terminal may indicate that it 
will refuse to issue a certificate of appropriateness for 
any comparably sized structure, nothing the Com-
mission has said or done suggests an intention to 
prohibit any construction above the terminal. The 
Commission’s report emphasized that whether any 
construction would be allowed depended upon 
whether the proposed addition ‘would harmonize in 
scale, material and character with [the Terminal]’… 
Since appellants have not sought approval for the con-
struction of a smaller structure, we did not know 
that appellants will be denied any use of any portion 
of the airspace above the Terminal. Id. at 136-137. 
(Emphasis added.)

In MacDonald, Sommer & Frates v Yolo County, 472 US 
340; 106 SCt 2561; 91 LEd 2d 285 (1986), the property own-
er submitted a proposal to subdivide certain property into 159 
single-family and multi-family residential lots. The applica-
tion was denied by the Planning Commission, and the County 
Board of Supervisors affirmed the denial. The property own-
ers then sued alleging that the denial amounted to a taking 
and a violation of substantive due process rights. In rejecting 
the property owner’s claims, the United States Supreme Court 
stated:

Our cases uniformly reflect an insistence on know-
ing the nature and extent of permitted development 
before adjudicating the constitutionality of the reg-
ulations that purport to limit it. Thus, in Agins v 
City of Tyberon, 447 US 255, 100 S Ct 2138, 65 L 
Ed 2d 106 (1980), we held that zoning ordinances 
which authorize the development of between one 
and five single-family residences on appellant’s five 
acre tract did not affect a taking of their property on 
their face, and, because appellants had not made ap-

plication for any improvements to their property, the 
constitutionality of any particular application of the 
ordinances was not properly before us. Id., 477 US 
at 352-353. (Emphasis added.)

Moreover, the United States Supreme Court stated that: 
“The implication is not that future applications would be fu-
tile, but that a meaningful application has not yet been made.” 
Id., 477 US 353, N. 8. (Emphasis added.) See also Agins, su-
pra; Palazzolo v Rhode Island, 533 US 606, 620; 121 S Ct 
2448; 150 L Ed 2d 592 (2001).

Historical review of the cases supports the notion that the 
Court has required that a landowner submit a meaningful ap-
plication to receive a final decision. The minimum require-
ment for a constitutional claim is a meaningful application that 
provides a municipality with a record for determining both 
the extent to which development is permitted and the specific 
reasons why any further or different development should be 
barred. To be “meaningful,” an application “must be essentially 
complete, and realistically describe the desired use, and must be 
reasonably current.” Gilbert v City of Cambridge, 932 F2d 51, 
63 (CA 1, 1991) (Emphasis added). See also MacDonald Som-
mers and Frates v Yolo County, 477 US at 352-358 (1986)—
”the implication is not that future applications would be futile, 
but that a meaningful application has not yet been made”; 
Southview Associates, Ltd v Bongartz, 980 F2d 98-99 (CA 2, 
1991)—the plaintiff did not satisfy the rule of finality because 
it only submitted one development proposal, and the board’s 
rejection of that proposal in no way precluded the plaintiff 
from submitting another proposal; Warth v Seldin, 422 US 
490, 508 n 18 (1975) (noting that the normal democratic pro-
cess should not be overlooked, and “[u]sually the focus should 
be on a particular project”); TG Development v Mt. Morris, 
2004 WL 594950 (unpublished Mich App 2004), (the Court 
found it insufficient when plaintiff submitted “some photo-
graphs, floor plans and a development plan” in addition to 
discussing the features of the proposed development); Fieleck 
v Brighton Twp, 1998 WL 1991262 (unpublished Mich App 
1998) (The Court noted that until plaintiffs formally present-
ed their development plan, it was impossible to determine the 
actual economic effect of the ordinance on the property). 

The lack of a meaningful application for a mobile home 
use by the Hendees deprived the Township in the first in-
stance of the right to make the legislative determination of the 
use, and the legislative judgment on whether the R-6 zoning 
(which would permit a mobile home park) should be applied 
to the subject property. The lack of a meaningful application 
further deprived the Township of the right to obtain feedback 



Fall 2009, No. 4

11

from consultants as to the appropriateness of a mobile home 
use on the property. And the lack of a meaningful application 
deprived the public of its right to notice and an opportunity to 
be heard on plaintiffs’ proposed mobile home park.

It is the Township’s position in the case that the fact that 
an exclusionary zoning claim was pled under the state stat-
ute should not relieve plaintiffs of the obligation to submit 
a meaningful application before bringing suit. The dissent in 
Hendee agreed with this requirement, as did the panel of the 
Court of Appeals in the recent case of DF Land Development, 
LLC v Charter Township of Ann Arbor, 2008 WL 4684083 
(unpublished Mich App 2008). The majority of the Court of 
Appeals in this case wrote that “it could be said that the case 
at bar reflects a facial challenge with ‘as applied’ attributes or 
features, considering that execution of the ordinance scheme 
with respect to a recognized yet unapplied MHC district can 
go to the issue of whether the Township engaged in exclusion-
ary zoning.” (Id. at FN 6).

8

Some courts have previously stated that exclusionary zon-
ing claims are facial challenges not subject to ripeness. See, 
e.g., Countrywalk Condominiums, 221 Mich App 19; 561 
NW2d 405 (1997).

9
 Nonetheless, as noted by the majority of 

the Court of Appeals in Hendee:

Under these circumstances, it would seem problem-
atic to conclude that for purposes of the rule of final-
ity, ripeness, and simply establishing that the town-
ship was truly engaged in exclusionary zoning, plain-
tiffs had no obligation to first present an [sic] MHC 
application to the township, regardless of whether 
an exclusionary zoning claim is generally deemed a 
facial challenge under the case law. (Id.)

Judge Donofrio, in his dissent in Hendee, noted that an 
exclusionary zoning claim did not neatly fit into the ripeness 
analysis that had been considered by the Court to date, but felt 
that plaintiffs should still be required to submit an application 
to the Township for a suitability and needs analysis for the 
claim to ripen. Since plaintiffs had not done so, Judge Donof-
rio determined that plaintiffs’ exclusionary zoning claim was 
not ripe for review. With respect to the purported “constitu-
tional” exclusionary zoning claim, his opinion was the same:

This is because whether a plaintiff ’s exclusionary 
zoning challenge is brought pursuant to the statute 
or under the Constitution, the zoning map underly-
ing the challenge is part of the zoning ordinance…. 
And a use not yet present in the zoning map is not 
necessarily excluded simply because it does not yet 
exist in the zoning map. See Landon, supra, at 168-
169, 667 NW2d 93. I conclude that Landon also 
applies in exclusionary zoning claims brought under 
the Constitution. Thus, like statutory exclusionary 

zoning claims, while plaintiffs need not satisfy the 
stringent requirements of the Braun finality test, 
plaintiffs seeking constitutional redress must first 
seek and receive an administrative determination on 
a request regarding a particular parcel of land. Be-
cause plaintiffs here never submitted their request for 
a MHC to the township zoning commission, plain-
tiff ’s constitutional claim for exclusionary zoning is 
not ripe for judicial review and I would decline to 
review its merits. (Id.)

Consistent with Judge Donofrio’s observations, it is sig-
nificant that previous courts were generally asked to address an 
exclusionary zoning challenge only after the landowner had ap-
plied to the local municipality for the proposed land use which 
the landowner alleges is being excluded. See English v Augusta 
Twp, 204 Mich App 33, 514 NW2d 172 (1994), (plaintiff 
applied to rezone property for mobile home use prior to chal-
lenging the ordinance as exclusionary); Anspaugh v Imlay Twp, 
273 Mich App 122, 729 NW2d 251 (2007), (plaintiff applied 
for industrial zoning prior to alleging exclusionary zoning 
claim); Braun v Ann Arbor Charter Twp, supra, (application for 
rezoning to mobile home park prior to filing suit asserting ex-
clusionary zoning claim); ACC Industries, Inc v Charter Town-
ship of Mundy, 2004 WL 345419 (Mich App) (plaintiff filed 
two separate applications seeking rezoning to a mobile home 
park before filing suit); Schwartz v City of Flint, 426 Mich 295, 
395 NW2d 678 (1986), (rezoning requested for garden apart-
ment use prior to lawsuit); Guy v Brandon Township, 181 Mich 
App 775; 450 NW2d 279 (1989) (application for rezoning for 
mobile home park prior to filing suit). From the perspective 
of a municipality, an exclusionary zoning claim should not be 
reviewed in court where the use allegedly excluded was not 
first requested. 

This fundamental concept that an application for a use 
must first be made before an exclusionary zoning challenge 
can be properly evaluated was addressed by the Court of Ap-
peals again after Hendee. In DF Land Development, LLC, supra, 
plaintiff owned 54 acres of land adjacent to Domino Farms. 
The property contained wetlands and steep slopes. Plaintiff 
petitioned to rezone the property from general agricultural 
(A-1) to multiple-family residential (R-7). When the rezon-
ing was denied, plaintiff requested and was denied variances 
by the Zoning Board of Appeals based on a lack of jurisdic-
tion. After the lawsuit was filed, both sides filed motions for 
summary disposition. The lower court granted the Township’s 
motion on the basis that plaintiff ’s constitutional and exclu-
sionary zoning claims were not ripe because plaintiff had not 
applied for a planned unit development, another land use 
option that might have afforded some relief to the plaintiff. 

Continued on next page 
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The Court of Appeals reversed, finding that the denial of the 
rezoning and the variance relief were sufficient applications 
to provide a definitive answer as to the type and intensity of 
development that would be permitted so as to ripen plaintiff ’s 
claims. 

In DF Land Development, LLC, supra, plaintiff ’s complaint 
alleged a violation of the state exclusionary zoning statute, yet 
the Court of Appeals analyzed both the statutory claim, and 
the alleged “constitutional” exclusionary zoning claim. Unlike 
the majority of the Court of Appeals in Hendee, however, the 
panel of the Court of Appeals in DF Land Development, LLC 
concluded (like the dissent in Hendee) that before a plaintiff 
could assert an exclusionary zoning claim, plaintiff was “obli-
gated to first submit a rezoning request or request for a vari-
ance to the appropriate legislative body before seeking relief 
from the court system.” Pp. 8, 9, and 10. The Court of Appeals 
commented as follows:

In Landon, the plaintiffs did not apply for rezoning 
or for a special land use permit for the particular 
use of manufactured housing before filing suit. The 
Landon court found that while the zoning plan al-
lowed for the use, and regardless of the fact that the 
municipality had not yet designated land for that use 
because it had not yet been requested, there could 
be no exclusionary zoning violation. Landon, supra 
at 157-158, 160. Landon means that exclusionary 
zoning exists only after a request has been submit-
ted to the proper administrative body, considered 
by that body, and ultimately denied. “A plaintiff ’s 
request before the proper administrative body provides 
the township the opportunity to revisit its zoning plan 
and make an administrative determination on a plain-
tiff ’s particular request. It is in this exercise that the 
township, in its legislative function, is provided with 
public comment, expert analysis, use analysis, commu-
nity analysis, needs analysis, and other expert opinions 
relative to its proper legislative role in zoning to ensure 
that it does not violate the prohibition against exclu-
sionary zoning. Thus, failing to make the initial zoning 
request before the township administrative body denies 
a township the opportunity to consider designating land 
for the requested land use. Denying the municipality the 
opportunity to make the initial determination usurps 
decision making authority from the municipality and 
inappropriately transforms the judiciary into a kind of 
‘super-zoning’ authority making zoning decisions for 
particular communities.” (Emphasis added).

In Hendee, plaintiffs only applied for R1B zoning to per-
mit the construction of 95 single-family homes, and then ar-
gued to the trial court that the R1B proposal was not reason-
able. Because plaintiffs never made an application for a mo-
bile home park, the Township never had the opportunity to 
“exercise its full discretion in considering development plans” 
of the plaintiffs for the mobile home park, so necessarily the 
trial court did not know the “nature and extent” of develop-
ment that the Township would permit on the land. The issue 
that the court addressed—whether a mobile home park was a 
reasonable use for the property in light of such factors as sur-
rounding land uses and infrastructure—was never answered, 
much less considered, by the Township. Because no applica-
tion was made, the Township did not have the opportunity to 
have any mobile home proposal reviewed by its staff, consul-
tants, or legal counsel. Further, a proposed rezoning for a mo-
bile home park use was never noticed, and no public hearing 
was conducted as required by law (Michigan Zoning Enabling 
Act, MCL 125.3101, MCL 125.3502, MCL 125.3306, MCL 
125.3401). The public, who has a particular interest in land 
use, was denied any opportunity to comment on the proposed 
development. 

It is the Township’s position in the appeal before the Su-
preme Court that the issue is not really whether an exclusionary 
zoning claim falls neatly under the existing ripeness doctrine, 
or whether an exclusionary zoning claim should be labeled a 
“facial” or “as applied” challenge, but instead, whether a prop-
erty owner must make an application for the use it requests 
before filing litigation alleging exclusionary zoning. The un-
derlying foundation of the ripeness doctrine is the concept 
that the court should avoid entangling itself in making con-
stitutional rulings, and usurping the legislative prerogative of 
the local government, until the municipality has been given an 
opportunity, when presented with a meaningful application, 
to evaluate that application and proposed land use, giving due 
consideration to the community’s land use goals and needs. 
If an application for a mobile home park had been made by 
plaintiffs and granted by the Township, there would have been 
no “exclusion” of that use and no litigation. A decision by the 
Township on a proposed mobile home application is the only 
way the Court can really determine whether the use is actually 
being excluded, and whether there are legitimate reasons for 
that exclusion.

The Landowner’s Perspective. From the landowner’s per-
spective, the Hamilton Bank rule of finality or ripeness does 
not and should not apply to an exclusionary zoning claim. The 
reason is that an exclusionary zoning claim is fully ripe upon 
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adoption of the exclusionary ordinance. The rationale for 
the Hamilton Bank ripeness rule—determining whether the 
municipality’s application of its ordinance has an adverse eco-
nomic affect on the property owner by destroying her invest-
ment-backed expectations—has nothing to do with exclusion-
ary claims. Exclusionary zoning violates the equal protection, 
due process clause and exclusionary zoning statute because the 
municipality is abusing its police power by keeping legitimate 
land uses out of the community. No amount of tinkering by 
the staff, the planning commission, or municipal legislative 
body will change that. Reviewing a meaningful application is 
not to the point. The defect lies in the ordinance itself.

The flaw in the municipal reasoning is a misapprehension 
of what the zoning power is all about; it is the power to regu-
late. Exclusionary zoning does not regulate uses; it eliminates 
them. Municipalities cannot and should not be allowed to do 
that. The exclusionary claim is a facial constitutional and a 
statutory claim; it is not an as applied claim. The main point 
is that there is nothing that applying to the municipality for 
development permission will add. When the Hamilton Bank 
rule was applied in other contexts, communities rarely, if ever, 
changed their view of how land could be developed. Instead, 
time was lost, money was spent, and the parties were back in 
court two to five years later.

To extend this doctrine to exclusionary zoning cases, where 
it serves no purpose, does not make sense. The constitutional 
and statutory policies embodied in exclusionary claims are not 
met by the Hamilton Bank remand. There is no one to go back 
to determine whether the ordinance on its face, or after factual 
proofs, excludes a use. The finality or ripeness doctrine of Ham-
ilton Bank should not be applied in exclusionary zoning cases. 

Were Kropf and Kirk Superseded by 
the Amendments to the Zoning Enabling Acts?

The Municipal Perspective.  It is the Township’s position 
in Hendee that the rule relating to exclusion of a land use set 
forth in Kropf and Kirk was superseded by the enactment of 
that statute. In Kropf, the Supreme Court held that, in order to 
overcome the presumption of validity of a zoning regulation, 
the landowner would be required to submit sufficient proofs 
showing a violation of one of the established constitutional 
rights—substantive due process, equal protection, or a takings. 
If the landowner proved the elements to sustain one of those 
constitutional challenges the Court would determine that the 
ordinance was “unreasonable.” Id. at 156-157. Thus, as used 
in the Kropf opinion, the determination of “reasonableness” 
revolved around proofs on one of these specific constitutional 
challenges. No “constitutional” exclusionary zoning claim was 
discussed because no such “exclusionary zoning” reference ex-
ists in either the Michigan or United States Constitution. Fur-
ther, there were no statutory provisions related to exclusionary 
zoning at that time. 

The history surrounding the adoption of the 1979 amend-
ments related to exclusionary zoning show the thoughtful pro-
cess utilized by the legislature, and the goals that were to be 
accomplished. The legislature expressed the fact that zoning is 
by nature exclusionary, and formulated language that provided 
for a certain analysis to determine whether the exclusion of a 
use would rise to the level that relief should be granted.

The statutory language contained in the zoning amend-
ments is clear and unambiguous. Presumptively aware of the 
law that had been created in Kropf and Kirk related to the ex-
clusion of land uses, the legislature adopted 78 PA 637, effec-
tive March 1, 1979. The legislature could have easily adopted 
the language expressed in Kropf and Kirk had it intended to do 
so when the Zoning Enabling Act was originally enacted. The 
legislature could have incorporated that “test” in Kropf and 
Kirk when it adopted the exclusionary zoning statute in 1979, 
but chose not to do so. And, when the legislature abolished the 
prior zoning enabling acts and adopted the Michigan Zoning 
Enabling Act, effective July 1, 2006, the legislature again con-
firmed the manner in which an exclusionary zoning claim was 
to be considered and examined by the courts. 

It is important that the legislature chose not to limit the 
analysis to the fact of the mere existence or prohibition of a 
use as would seem to follow from the language in Kropf and 
Kirk. The legislature was cognizant of the fact that every mu-
nicipality does not, and cannot realistically, provide for every 
land use within its geographical boundaries. For example, the 
City of Orchard Lake Village is zoned almost exclusively for 
single-family residential use, and contains no mobile home 
parks or multiple-family units in any form. Countrywalk Con-
dominiums v City of Orchard Lake Village, 221 Mich App 19; 
561 NW2d 405 (1997). As noted by the dissent in Hendee v 
Putnam Twp, supra, “…merely because the…body responsible 
for zoning in Mackinac Island has not zoned land for indus-
trial purposes does not mean that exclusionary zoning exists on 
its face.” Hendee, dissent [FN3].

The legislature’s adoption of the exclusionary zoning stat-
ute was intended to specify the requirements for such a claim, 
and the specific language superseded the vague references to 
“exclusion” in Kropf and Kirk, and superseded the holding in 
Silva. See English v Augusta Township, 204 Mich App 33, 37; 
514 NW2d 172 (1994) (“The legislature addressed the prob-
lem of exclusionary zoning with the enactment of §27a of the 
Township Rural Zoning Act, MCL 125.297a.”); Propvest Ltd 
v Charter Township of Orion, supra, [t]he Michigan legislature 
addressed the problem of exclusionary zoning with the enact-
ment of MCL 125.297a…”; also, cases decided subsequent to 
the statute which applied the statutory amendment, Houdek 
v Centerville Township, 276 Mich App 568; 741 NW2d 587 
(2007); Anspaugh v Imlay Twp, 273 Mich App 122, 729 
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NW2d 251 (2007). The exclusionary zoning statute sets forth 
the legislative determination of public policy for the State with 
respect to zoning and the exclusion of uses from an area. 

The Court of Appeals in Hendee arguably blurred the facts 
that might be considered to determine whether a due process or 
equal protection claim has been shown (including the fact that 
the use is not permitted and the municipality’s reasons for that 
exclusion), and jumped to the conclusion that a “constitutional 
exclusionary zoning claim” existed. The Court of Appeals con-
fused the fact that an analysis of the factors under the exclusion-
ary zoning statute may be carried over, or be the same or similar 
to, an evaluation of the factors required to prove a recognized 
constitutional claim, with its conclusion that some free-stand-
ing, “constitutional” exclusionary zoning claim exists. 

Local government has considerable authority and discre-
tion to enact zoning regulations, which are a specialized ex-
ercise of police power. These zoning regulations are adopted 
in conjunction with a master plan setting forth the goals and 
objectives for development of the community. The municipal-
ity has the benefit of assistance from consultants and experts in 
the formulation of the zoning ordinance and master plan. The 
master plan and zoning ordinance are only adopted after pub-
lic hearing during which the residents of the community can 
weigh in on their dreams for their community. The context of 
the exclusionary zoning statute must be read in relationship to 
the complete Zoning Enabling Act. The Zoning Enabling Act 
authorizes regulation to ensure that development is permit-
ted in appropriate locations and relationships, and that limits 
are placed upon inappropriate overcrowding or use of land. 
Regulation of the community at large is required as a condi-
tion to feasibly plan for and provide a coordination of trans-
portation, drainage, sewage, water, and other public services 
and facilities. The exclusionary zoning statute carries out the 
intent of the legislature as expressed in the Zoning Enabling 
Act—encouraging all lawful land uses as part of a community-
wide zoning plan, considering the needs of the community as 
a whole. The statute provides a reasonable basis for the courts, 
local government, and property owners, to fashion a course of 
conduct based upon the specific requirements for evaluating 
the application of the exclusion rule. The imposition of a use 
into a zoning district that was not otherwise planned or zoned 
for that use—or the moving of a district line as in this case—
should be limited to those circumstances where each of the 
standards to support the statutory exclusionary zoning claim 
have been met or where the property owner has met its burden 
of proof related to an established constitutional challenge.

Under Hendee, the mere exclusion of a use results in a 
violation of “constitutional” exclusionary zoning without any 

further showing whatsoever, and without any proof of the ele-
ments established by the legislature. If this analysis is permitted 
to stand, every municipality in the state of Michigan must ques-
tion whether its zoning ordinance will survive this challenge. 

The Landowner Perspective. The complete exclusion of a 
land use violates the equal protection and due process clauses. 
Kropf at 155. These claims are established constitutional claims 
and cannot be superseded or limited by legislation. The claims 
can be supplemented by legislation which creates additional 
claims. The exclusionary zoning statute does just that. It cre-
ates a statutory exclusionary zoning claim in Michigan which 
supplements the preexisting constitutional claims.

Michigan municipalities have historically used their po-
lice power to exclude manufactured housing, subsidized apart-
ments, high-density, single-family developments, and other 
forms of low-income housing. Bristow and Simmons halted 
those abuses by creating the preferred use doctrine which shift-
ed the burden of proof from the landowner to the municipal-
ity where mobile home or apartment uses (the preferred uses) 
were involved. Kropf rejected shifting the burden of proof as 
the mechanism for correcting the problem. Instead, the Kropf 
court recognized that municipalities which exclude these uses 
violate the equal protection and due process clauses. The 
claims recognized in Kropf are constitutional claims which the 
legislature has no power to abrogate or limit.

The policy underlying Kropf, curbing municipal abuse of 
its police power, is directly applicable to Hendee. It also applies 
to other exclusionary zoning cases. Municipalities exclude land 
uses because they either don’t like the particular land use (e.g., 
waste facilities, truck and bus garages, fast food restaurants, 
cell towers), or they don’t like the type of people they believe 
operate or use the particular land use (e.g., drug rehabilita-
tion facilities, megachurches, sex-related businesses). In either 
case, the municipal police power is being abused; a land use is 
not being regulated—it is being exterminated. And, the equal 
protection and due process clauses are being violated. Kropf. 
The constitutional and statutory exclusionary zoning claims 
should continue to exist. 

Kyser v Kasson Township,                                                           
Supreme Court Docket No. 136680

 Kasson Township (“Township”) is a relatively ru-
ral community located in the center of Leelanau County in 
Northern Michigan. The population is approximately 1,500 
persons. The soils beneath the Township contain significant 
deposits of sand and gravel. Because of this, there were seven 
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active gravel mines operating as of 1988. Then, the Township 
was inundated with seven rezoning applications between 1988 
and 1994. Suffice it to say, through court action, every single 
one of the additional seven mining operations were approved. 
Of note is the fact that plaintiff objected to at least one of these 
rezoning applications.

Faced with the chaos created by the approval of mining 
operations for land not zoned or planned for that purpose, the 
county planning director warned the Township that it would 
lose control over the direction of development of the com-
munity unless it took affirmative action to address the situ-
ation head-on. The Township heeded this warning and first 
adopted new gravel mining regulations in 1989. This, howev-
er, fell short of addressing the problem that existed—namely, 
the random interjection of heavy mining uses in locations not 
planned for that use.

Consistent with the purpose and intent of zoning as 
envisioned in the Michigan planning and zoning acts, the 
Township began an extensive study, including public hear-
ings to maximize public input. The process, which included 
responses to a citizen survey, input at public hearings, and 
recommendations of planning consultants, resulted, in 1995, 
in the creation of detailed master plan provisions and the es-
tablishment of a specific gravel mining district covering some 
3,100 acres of land within the Township. Plaintiff did not 
object to the specific boundaries of the gravel zoning district. 
Plaintiff ’s property is adjacent to the western boundary of 
the gravel zoning district. 

Despite having previously objected to a prior request for 
rezoning to establish a gravel mine, in 2003, plaintiff filed a 
petition to amend the boundaries of the gravel zoning dis-
trict to include her property. This request would redraw the 
legislatively established lines of the district to create an irregu-
lar western boundary. Plaintiff would not mine the land, but 
would sell the property to a gravel operator. The application 
for rezoning was recommended for denial by the Leelanau 
County planning staff who opined:

The amendments to the Master Plan and zoning or-
dinance were done to guide future decision regarding 
extractive operations in the township. The Township 
Master Plan is very explicit in recommending that gravel 
operations be confined to the existing district. In consid-
eration of this fact, and unless there is a demonstrated 
shortage of gravel deposits in the existing district, staff feels 
that there is nothing that would necessitate rezoning at 
this time. Discussion recorded in the township planning 
commission minutes of October 20, 2003 indicate that 
there is no demonstrated shortage of gravel. 

Testimony at trial also supported that fact that, if the re-
zoning were granted, and the district boundaries expanded, 

the Township would be:

 ….putting themselves back into the situation that 
they were in years ago where there is going to be 
issues brought forward again where is this going to 
stop, which rezoning will happen next and so forth 
because it is inconsistent with the master plan, not 
consistent with the district the township set up. 

On December 6, 2004, consistent with the recommenda-
tions, the master plan, and the recently created gravel zoning 
district, the Township board denied the request to rezone the 
property and modify the boundaries of the district, and plain-
tiff filed a lawsuit.

Plaintiff filed a second amended complaint in March of 
2005 in the Leelanau County circuit court. Plaintiff claimed 
that the refusal of the Township to amend the boundaries of 
the gravel zoning district violated her substantive due process 
rights. Plaintiff did not allege that the property could not be 
used as zoned, that there were not legitimate governmental 
interests that supported the existing zoning, or that the ap-
plication of the existing zoning to the property amounted to a 
taking without just compensation. Motions were filed as out-
lined in the Township’s brief. Eventually, the matter proceeded 
to trial in April of 2006. The issues at trial focused on evidence 
of whether mining on the subject property would result in “no 
very serious consequences” following the rule that had been 
formulated in Silva v Township of Ada, 416 Mich 153; 330 
NW2d 663 (1982), as later expanded upon in American Ag-
gregates v Highland Township, 151 Mich App 37; 390 NW2d 
192 (1986).

The trial court issued an oral bench decision on May 4, 
2006, addressing the American Aggregates factors, and making 
lengthy findings of fact. The Trial Court concluded that there 
were no very serious consequences that would result from the 
use of plaintiff ’s property for gravel mining. While doing so, 
the trial court acknowledged that unrest and litigation could 
follow from the approval of mining on plaintiff ’s property and 
the adjustment of the established mining boundaries. The trial 
court stated:

The Supreme Court has given special status in zon-
ing disputes to mineral extraction operations, and 
that’s the only reason I’m here pretending to be a 
zoning person. 

 The trial court discussed the confusion and uncertain-
ty that could again arise in the future, including a barrage of 
additional requests to alter the mining district boundaries, but 
elected to allow this problem to be resolved “by force of arms” 
in the future, noting that, “[a]ll that’s somewhat speculative. I 
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don’t know where the future goes, but I don’t look forward to 
being the zoning person to decide it.” 

The Township filed a claim of appeal, and plaintiff filed 
a cross-appeal. Briefs were filed not only by the parties, but 
Amicus Curiae briefs were filed in support of the Township’s 
position by the American Planning Association along with the 
Michigan Association of Planning, and the Michigan Town-
ships Association. Plaintiff ’s position was supported by an Am-
icus Curiae brief by the Michigan Aggregates Association.

Oral argument was presented to the Court of Appeals on 
May 6, 2008, and the 2-1 decision affirming has been pub-
lished at 278 Mich App 743; 755 NW2d 190 (2008). With 
respect to the gravel zoning district, the majority concluded 
that it was not clear that the district established by the Town-
ship was the “ideal district.” Id. at 201. The emphasis in the 
opinion was on the trial court’s various findings to support the 
conclusion that plaintiff had satisfied her burden of showing 
that there would be “no very serious consequences.”

A dissenting opinion was also filed by Judge Davis, who 
recognized that “the gravel district is the result of intensive 
planning efforts…, with widespread community participation, 
to arrest and avert its own destruction.” Id. at 208, emphasis 
added. The dissenting opinion further noted that “the Town-
ship has already gone to great lengths, with the involvement 
of its citizens, to permit gravel mining within its boundary in a 
managed and controlled manner. Under these circumstances, 
destruction or extensive disruption of the community itself—
beyond harm to any particular parcel or parcels of property 
near the proposed mining—certainly constitutes a ‘very seri-
ous consequence.’” Id. at 208.

The Township timely filed an Application for Leave to 
Appeal to this Court. On July 14, 2008, plaintiff filed a Re-
sponse to Appellant’s Application for Leave to Appeal. The 
Township filed its Reply Brief on July 31, 2008. In addition to 
the briefs of the parties, the Michigan Aggregates Association 
filed an Amicus Curiae brief in support of the plaintiff on Au-
gust 7, 2008, and the American Planning Association and the 
Michigan Planning Association have jointly filed an Amicus 
Curiae brief in support of the Township on August 1, 2008. 
The Michigan Townships Association filed an Amicus brief in 
support of defendant’s Application for Leave on August 21, 
2008. The Public Corporation Law Section filed a Motion to 
File an Amicus Curiae brief in support of the Township, with 
supporting brief, on October 16, 2008.

On March 13, 2009, with Justice Weaver not participat-
ing and Justice Corrigan dissenting (with the concurrence of 
Justice Young), an order was entered denying the Application 
for Leave to Appeal. However, on April 3, 2009, the Court, 

on its own motion, with Justice Weaver not participating, 
vacated the Order Denying the Application for Leave to Ap-
peal. On April 29, 2009, the Court, with Justice Weaver not 
participating, granted the Application for Leave to Appeal, 
and granted the Motion for the Public Corporation Law Sec-
tion to file as Amicus Curiae. 

 Issue to be Addressed by the Supreme Court in Kyser 

The Supreme Court accepted Kyser to address the issues of 
whether the “no very serious consequences” rule of Silva 
v Ada Township was superseded by the enactment of the 
amendments to the Zoning Enabling Acts (now MCL 
125.3207). This implicates Kropf and Kirk and whether 
those decisions were superseded by the amendments to 
the Zoning Enabling Acts. These issues will be discussed 
below, with views again provided from both the municipal and 
land owner’s perspectives.

 Were Kropf and Kirk Superseded by the Amendments to the 
Zoning Enabling Acts, and Should Silva Be Overruled?

The Municipal Perspective. The Township contends in 
Kyser that the rule relating to exclusion of a land use set forth in 
Kropf and Kirk was superseded by the enactment of that stat-
ute for the reasons discussed under the Hendee section above. 
Further, the holding of Silva should be overruled as a judicially 
created, amplified exclusionary zoning provision.

In Silva v Ada Twp, 416 Mich 153; 330 NW2d 663 
(1982), the plaintiffs purchased property zoned for farming 
and single-family use, with the intent to use the property to 
strip mine for gravel. The plaintiffs’ two applications to re-
zone the property were denied by the Township board based 
upon the impacts the mining would have on the surrounding 
residential and farming land uses. The lower court, and the 
Court of Appeals, upheld the denial of the rezoning.

The Michigan Supreme Court accepted the case to de-
termine the “standard for determining the validity of zon-
ing which prevents the extraction of natural resources.” Id. 
at 157. The Supreme Court, relying on Kropf, stated that 
a substantive due process claim could be proven if (1) no 
reasonable governmental interest was being advanced by the 
zoning, or (2) the ordinance resulted in an unfounded exclu-
sion of other types of legitimate land uses. Id. at 161. Al-
though the Supreme Court agreed that Kropf had abolished 
the notion of “preferred uses” in the zoning law, the Court 
then in fact held that mining operations should be afforded 
a “different” review from other land uses—reiterating the “no 
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very serious consequences” test drawn from dicta in earlier 
decisions of the Court.

 The Silva plaintiffs had alleged that the zoning ap-
plicable to the property violated their substantive due process 
rights because it resulted in the exclusion of mining on prop-
erty where natural resources were in place. This argument was 
premised on the “unfounded exclusion” language contained 
in Kropf. The Supreme Court issued the opinion in Silva on 
December 23, 1982, three years after the legislature amended 
the Zoning Enabling Acts to specifically set forth the standard 
of review of an exclusionary zoning claim, yet the Court made 
no mention of the amendment whatsoever in its analysis. 

In fact, had plaintiff in Kyser proceeded on the substan-
tive due process claim recognized with respect to other uses, 
there is a question whether she would have prevailed. The trial 
court specifically found that the public interest in plaintiff ’s 
gravel “was not high”; that there was a presumption of the 
constitutionality of the existing zoning; that the trial court was 
“surprised” that there was a “different” and “more favorable” 
judicial test that applied to mineral extraction; and that the 
rule did not require the landowner to prove that the existing 
zoning was unconstitutional. The trial court stated the “[t]he 
Supreme Court has given special status in zoning disputes to 
mineral extraction operations, and that’s the only reason I’m 
pretending to be a zoning person.” In other words, the trial 
court never reviewed the validity of the underlying zoning of 
plaintiff ’s property under the standards applicable to a sub-
stantive due process claim, and only required plaintiff to show 
that minerals existed on her property and that “no very serious 
consequences” would result from mining. 

The “no very serious consequences” rule creates a “pre-
ferred use” that ignores the long-standing rules that ordinances 
are presumed to be constitutional, that courts should defer to 
local legislative judgement, and that a zoning classification will 
be upheld under a substantive due process challenge unless 
the landowner negates every conceivable governmental inter-
est that would support the underlying zoning. Conlin v Scio 
Twp, 262 Mich App 379, 390-91, 686 NW2d 16 (2004).

 Silva arose at the height of the common law move-
ment to confront exclusionary zoning—only a handful of 
years following Kropf and Kirk, and shortly after the Michigan 
legislature had dealt squarely with the issue. The holding in 
Silva demonstrates that it was not only an exclusionary zoning 
case in the normal sense, but represented an amplified exclu-
sionary zoning case. Silva did not require any proof that the pre-
ferred use of resource extraction was being excluded within the 
municipality or the surrounding area. Silva did not require the 
plaintiffs to show a public need for the extraction of the miner-
als from the location. Instead, the Silva holding went entirely 
afield from the standard mandated by the Michigan legisla-
ture, pronouncing that zoning regulations which prevent any 

extraction of natural resources are invalid unless “very serious 
consequences” will result from the proposed extraction. Thus, 
Silva amounted to a hyper-exclusionary zoning decision. Silva 
is in direct conflict with the statutory amendments specifically 
addressing exclusionary zoning, and should be overruled.

 The Landowner Perspective. Minerals can only be ex-
tracted where they are found. The development of natural 
resources, together with their conservation, is of paramount 
importance to the citizens of the state. Const 1963, Art. 4, 
§ 2. The judiciary has historically recognized the importance 
of preventing local governments from destroying the right to 
secure oil, gravel, and other minerals from one’s land unless 
very serious consequences will result. North Muskegon v Miller, 
249 Mich 52; 227 NW 743 (1929). The combination of the 
practical problem (you can only extract the minerals where 
they are), the practical importance (the minerals are important 
to everybody, not just the locals), and the constitutional right 
to extract (a fundamental property right), have led to a special 
rule applicable to local attempts to regulate mineral extrac-
tion. A local ordinance preventing mining will be held invalid 
unless some very serious consequences will follow from not 
enforcing it. Silva. 

To suggest that the no very serious consequences rule was 
somehow superseded by enactment of amendments to the 
Zoning Enabling Acts creating a new statutory exclusionary 
zoning claim is jesuitical smoke-blowing. The no very serious 
consequences rule is a rule of substantive law, self-consciously 
created by the Supreme Court to deal with an obvious fact: 
minerals are where you find them. To argue the rule was im-
plicitly abrogated by the legislature’s adoption of a general rule 
not specifically dealing with that fact is pure sophistry. It is 
much more straightforward to argue that Silva should be over-
ruled.

Silva should not be overruled. The considerations which 
supported the original adoption of the rule exist today. Min-
erals are only where they are; the supply is limited. Extrac-
tion of available minerals is important to all of the citizens of 
the state. Minerals are owned by the owners of the land on 
which they are found. No amount of extensive study, pub-
lic input, citizen surveys, or recommendations from plan-
ning consultants changes those unique facts. In fact, those 
events may specifically avoid dealing with those unique facts. 
Academic analysis, public opposition, and recommendations 
from professional planners do nothing to assure the citizens of 
Michigan obtain the maximum benefit from the scarce miner-
als found in the state or that the rights of property owners are 
protected. Silva should not be overruled. 
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Summary
There are two cases pending before the Michigan Su-

preme Court that will clarify the ambiguity and resolve the 
conflict that presently exists in the law related to exclusionary 
zoning. Practitioners should watch for the Supreme Court’s 
decisions. 

Endnotes
1  The Michigan Supreme Court firmly validated this exercise of 

police power in Pleasant Ridge v Cooper, 267 Mich 603, 605-606; 
255 NW 371 (1934).

2  These three statutes were repealed in 2006 and replaced by the 
Michigan Zoning Enabling Act, MCL 125.3201, which is appli-
cable to all forms of government.

3 In Hecht v Township of Niles, 173 Mich App 453, 459-460; 434 
NW2d 156 (1988), the court noted that prior courts had mistak-
enly intertwined the standards applicable to the different theo-
ries of relief, and clarified that standard number 1 applied to all 
challenges, standard number 2 applied to due process and equal 
protection claims, and standard number 3 applied to a takings 
claim.

4  Sabo v Township of Monroe, 394 Mich 531; 232 NW2D 584 
(1974). 

5  See, also, discussion of exclusionary zoning in Michigan Zoning, 
Planning, and Land Use, ICLE 2008, Section 1.40, p. 35-36; Sec-
tion 3.19, p. 97-98, Section 9.6, p 273.

6  For example, Kirk, supra; Sabo v Monroe Twp, 394 Mich 531; 232 
NW2d 584 (1975); Nickola v Grand Blanc Twp, 394 Mich 589; 
232 NW2d 604 (1975); Smookler v Wheatfield Twp, 394 Mich 
574; 232 NW2d 616 (1975).

7  The Court of Appeals majority side-stepped the issue of whether 
the claims were ripe by holding that application for approval of 
a mobile home park by plaintiffs would have been “futile.” The 
majority’s logic was that because the Township denied plaintiffs’ 
request for a 95-unit, single-family development, it necessarily 
followed (without explanation) that the Township would likewise 
deny an application for a mobile home park, although no one, 
including the plaintiffs, had ever made such a request. The futil-

ity exception is only available in very limited circumstances, and 
plaintiffs failed to make such a showing. “The mere possibility, or 
even probability, that the responsible agency may deny the permit 
should not be enough to trigger the excuse [that a party can bypass 
a procedure].” Gilbert v City of Cambridge, 932 F2d 51, 61 (CA 1, 
1991). The issue of futility will also be addressed by the Michigan 
Supreme Court.

8  A “facial” challenge to a zoning ordinance alleges that the mere 
existence or threatened enforcement of the ordinance materially 
and adversely affects values and curtails opportunities for all prop-
erty regulated in the market. Houdek v Centerville Twp, supra. The 
party challenging the facial unconstitutionality of an act must 
establish that no set of circumstances exist under which the act 
would be valid. Kenefick v City of Battle Creek, ___ Mich App 
___; ___ NW2d ___ (2009). An “as applied” challenge alleges 
a present infringement or denial of a specific right or of a par-
ticular injury in the process of actual execution with respect to 
a particular piece of property. Paragon, 452 Mich at 576 (citing 
Village of Euclid v Ambler Realty Co, 272 US 365, 395, 47 S Ct 
114, 71 L Ed 2d 303 (1926); Suitum v Tahoe Regional Planning 
Agency, 520 US 735, FN 10. Put another way, a “facial” challenge 
is exactly that—the landowner is asserting that the regulations, on 
their face, are unconstitutional as to all properties to which the 
regulations apply without any analysis of specifics of the subject 
property, or planning or other land use factors. Facial challenges 
are disfavored, and claims of facial invalidity rest on speculation 
based on incomplete records, threaten to short circuit the demo-
cratic process, and run the risk that the Court will be prematurely 
interpreting statutes. Washington State Grange v Washington State 
Republican Party, __ US __, 128 S Ct 1184; 170 L Ed 2d 151 
(2008).

9  Notably, in Countrywalk, supra, the Court did not sustain an ex-
clusionary zoning claim, even though the City’s zoning ordinance 
did not provide for multiple-family zoning, because there were le-
gitimate governmental interests behind this legislative choice, and 
because there was no demonstrated need for a multiple-family 
use. It is important to note that the Countrywalk panel reviewed 
the exclusionary zoning claim under the statutory test.
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Referendums1—specifically, the right to vote on a zon-
ing amendment passed by local government—have been part 
of the zoning landscape in Michigan for a long time.  They 
should remain part of the landscape.  While most zoning 
amendments need not be (and are not) decided at the ballot 
box, the residents’ right to put an amendment to a vote when 
they find elected officials unresponsive to their concerns pro-
vides an important check and balance for local government.  
Direct democracy has a role to play in zoning, and should be 
retained. 

Background on Zoning Referendums
The right to petition for a referendum on a zoning amend-

ment has existed in Michigan for over 50 years.
2
 It arises from 

the intersection of two important traditions.  The first tradi-
tion was the populist movement.  According to Professor Dan-
iel Mandelker, referendums arose in the early 20th century in 
an effort to “return government to the people,” who were not 
being represented faithfully by state legislatures dominated by 
interest groups and lobbyists.

3
  

The second tradition giving rise to referendums was home 
rule.  The Michigan Supreme Court has noted:

The propriety and policy of vesting in community 
residents certain powers of local regulation regard-
ing matters about which they are deeply interested 
cannot be questioned.  Because of their unique 
knowledge and involvement, citizens may be more 
competent to judge such matters than any central 
authority.

4
 

In 1976, the U.S. Supreme Court held that zoning refer-
endums do not “delegate” the decisions of planning bodies or 
local officials to residents.  Instead, referendums reserve the 
right of the people to overrule their local officials if the of-
ficials do a poor job making a decision the people delegated 
to them:  

A referendum cannot...be characterized as a delega-
tion of power. Under our constitutional assump-
tions, all power derives from the people, who can 
delegate it to representative instruments which they 
create.  In establishing legislative bodies, the people 
can reserve to themselves power to deal directly with 
matters which might otherwise be assigned to the 
legislature.... The referendum...is a means for direct 
political participation, allowing the people the final 
decision, amounting to a veto power, over enact-
ments of representative bodies.

5

In Michigan today, residents under county or township 
zoning can put a zoning amendment on the ballot by collect-
ing petition signatures from 15 percent of the voters in their 
community.

6
 Residents of cities and villages have a right to 

referendum on a zoning amendment if their charters provide 
for it.

7
 Michigan courts allow referendums on both the enact-

ment and amendment of zoning ordinances because it makes 
no sense to say a local government must pass an ordinance ac-
ceptable to its residents or face a referendum, while letting the 
same body amend the ordinance in an unacceptable fashion 

The Cases For and Against the Right of 
Referendum in Michigan

Editors’ Note: The following two articles present an excellent debate over the question of whether the right to petition for referendum 
should be allowed to continue in Michigan. The articles are authored by two highly experienced and knowledgeable Michigan land use 
and zoning law lawyers. Norm Hyman authors the “con” position, and Chris Bzdok leads off with the “pro” arguments. We would like 
to thank these two authors and Mark Wyckoff of the Planning and Zoning News (http://www.pzcenter.com/), who were kind enough 
to allow us to reprint these articles here for the membership’s edification. Please also note that these two articles are followed by an article 
authored by attorney Lori Grigg Bluhm on the somewhat related topic of ballot initiatives.

PRO—The Case for Referendum
By Christopher M. Bzdok, Esq., Olson, Bzdok & Howard



Public Corporation Law Quarterly

20

PRO . . .
Continued from page 19

without offering a vote on it.
8
 

In short, residents of most communities in Michigan have 
retained veto power over a land use decision by their local offi-
cials if the majority of residents believe the decision was wrong.  
Who could argue with that?  Turns out, lots of people.  

Criticisms 
If you read the literature

9
 and some of the court cases,

10
 

you see certain criticisms of rezoning referendums repeated 
again and again.  These criticisms can be distilled into three 
main ones:  

Referendums lead to piecemeal planning instead of 1. 
orderly planning.

Referendums lead to mob rule.2. 

Referendums transform zoning decisions into popu-3. 
larity contests.

Then there are criticisms of referendums that are re-
ally proxies for criticisms of the way we regulate land use in 
Michigan.  These include the concern that referendums allow 
residents to keep needed uses out of their community, and the 
concern that referendum allows a decision about individual 
property to be made for reasons other than the merits of the 
proposal.  These concerns about the system may be valid, but 
doing away with referendums won’t address them.  

Referendums Do Not Cause Piecemeal Planning; They 
are More Likely to Prevent it

The first criticism of referendums on zoning amendments 
is that they undermine the normal planning process, in which 
an expert body makes decisions in an orderly fashion based on 
a master plan.  As a decision from New Jersey put it:

Zoning is intended to be accomplished in accordance 
with a comprehensive plan and should reflect both 
present and prospective needs of the community.  
Among other things, the social, economic and physi-
cal characteristics of the community should be con-
sidered.  The achievement of these goals might well 
be jeopardized by piecemeal attacks on the zoning 
ordinances if referenda were permissible for review 
of any amendment.  Sporadic attacks on a munici-
pality’s comprehensive plan would tend to fragment 
zoning without any overriding concept.

11

This claim – that allowing residents to veto a zoning change 
disrupts what would otherwise be an orderly, comprehensive 
process – is not credible, for a few reasons.  

One piece of evidence that referendums do not really 
throw land use planning into chaos is the fact that overturn-
ing a zoning amendment by referendum is rare.  There’s a good 
reason for that:  winning a referendum is difficult.  A group of 
people have to go door to door and gather lots of signatures in 
a short time.  Anyone who has done that knows it is not easy.  
Then they have to organize and win an election—again going 
door to door, making fliers, stuffing envelopes, raising money, 
trying to engage and persuade people.  Usually, these people 
have day jobs, so they have to do all this in the evening and 
on weekends.  

Because referendums are held infrequently, and won less 
often than that, claims that they overwhelm orderly land use 
planning are greatly exaggerated.  Referendums are “exception-
al political instruments to be employed when representative 
government becomes unresponsive to the citizenry.”

12 
 They 

are not part of day-to-day zoning and planning.    
Second, the claim that referendums disrupt good plan-

ning rests on the premise that the rezonings that got voted 
down were implementing a clear master plan in a comprehen-
sive way.  That is not what happens in the real world. 

In Michigan, with the exception of some municipal char-
ters, there is no right to initiate a zoning amendment by ref-
erendum.  There is also no automatic referendum, i.e., no 
mechanism by which all zoning amendments must go to ref-
erendum.  Therefore, the only thing Michigan residents can 
do in a zoning referendum is to veto a decision by their local 
officials to change existing zoning. 

Those changes in existing zoning that lead to referendum 
are usually initiated by the property owner, or by someone 
with an option on the land.  Landowners who request chang-
es to zoning do so primarily because it will benefit them in 
some way.  There is nothing wrong with making such re-
quests, but let’s not pretend they make them out of service 
to the master plan.   

These landowner-initiated requests—particularly the ones 
controversial enough to be voted down—are granted for all 
sorts of reasons other than because they are the next step in a 
comprehensive planning process.  Local officials can be more 
interested in the economic benefit a rezoning would bring 
than they are in remaining faithful to the master plan.  They 
can feel pressured by concerns about the community’s tax base.  
They can be intimidated by threats of lawsuits.  They can get 
bad advice.  

In these scenarios, a referendum becomes a check on the 
authority of local government to change the status quo.  It can 
also be a safeguard against changes that are inconsistent with 
the master plan.  
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Finally, the chance to vote on a zoning change is impor-
tant because, unlike other types of legislative decisions, zon-
ing amendments are often irreversible.

13
  If the landowner 

gets a permit and turns a shovel based on the amendment, 
the decision will, for all practical purposes, never be revisited.  
Therefore, a referendum can provide the last chance to prevent 
piecemeal planning before it becomes permanent.   

The Constitution Protects Us from Mob Rule 
The argument that rezoning referendums are a form of 

mob rule really has two components. The first component is 
that referendums are supposed to be about issues of policy 
that affect all the citizens of a community, but rezoning refer-
endums are about what happens on a single piece of property.  
The second component is that referendums can produce un-
fair or oppressive outcomes for landowners.

The answer to the first concern is that the rezonings that 
go to referendum usually are about issues of policy that affect 
the whole community.

14
 The decision to allow a large-scale 

commercial use can affect the whole community.  The deci-
sion to change permitted densities in an agricultural district 
could have community-wide implications.  If rezoning one 
property will spur a request to rezone property next door, that 
first rezoning decision becomes a community issue.  As a gen-
eral matter, a majority of the electorate will only overturn a 
zoning change if they believe it affects the community in some 
negative way.    

The answer to the second concern—that referendums 
can produce unfair or oppressive outcomes for landowners—
is twofold.  First, zoning decisions by local legislative bodies 
can produce unfair outcomes, too.  Anyone litigating land use 
cases today can tell you the clear trend of judicial decisions is 
to give the local government more discretion, not less.  While 
this trend has positive aspects, it will also produce more out-
comes that are unfair to landowners.  This is true regardless of 
whether local officials or residents make the decision.    

Second, the Constitution protects landowners from op-
pressive decisions made by referendum to the same extent it 
protects them from oppressive decisions made by local legisla-
tive bodies.  That is because zoning accomplished by refer-
endum has to meet the same test for constitutional validity 
as zoning by legislative action.

15
   Zoning decisions by refer-

endum also may not violate the equal protection clause
16

 or 
result in a taking.

17  
There is no reason to think other constitu-

tional limitations such as the First Amendment, exclusionary 
zoning, or preemption would not apply with equal force to a 
zoning decision made by referendum as they apply to a zon-
ing decision made by a local legislative body.  In short, zoning 
decisions by referendum need to be just as constitutional as 
decisions by local officials to survive judicial scrutiny.

“Popularity Contest” is Just Another Term for Democracy
Another criticism leveled at referendums is that they turn 

zoning into a popularity contest.  What this really means is 
that zoning decisions should not be made on political grounds; 
instead, they should be made by “experts,” such as lawyers, 
government officials, and planning consultants.  

When it comes to referendums, we can all tell horror 
stories.  For every landowner whose project gets derailed by 
emotional voters or misinformation, there is a group of resi-
dents getting outspent 5 to 1 by a big retailer, or a grocery 
chain beating a moratorium on big box stores through illegal 
campaign financing.  But policy should not be determined 
based on who can tell the worst horror stories.  The question 
is whether it is a problem that some rezonings get voted down 
for political reasons, and if so, how much of a problem.  It is 
not a problem—certainly not a major one.      

The flaw with criticizing referendums for producing deci-
sions based on political grounds is that it presupposes decisions 
made by local legislative bodies will not be made on political 
grounds.  Where is the evidence to back that up?  According 
to Professor Daniel Selmi, the evidence points in the other 
direction:

Planning staff members undeniably perform some 
technical functions in analyzing a land use proposal, 
including gathering information about the proposal’s 
impacts and determining its consistency with munic-
ipal policy.  But in some senses the structure of land 
use law reflects an idealized vision of that planning 
function.  The ideal centers on the assumption that 
decision makers impartially consider land uses and, 
in doing so, elevate technical planning ‘expertise’—a 
term largely left undefined by the critics of direct de-
mocracy—over political needs.... This vision of plan-
ning, however, certainly does not always correspond 
well with the real world. Even if it is assumed that 
technical ‘expertise’ is itself value-neutral, the land 
use activities of many planners today are not. [I]t is 
erroneous to compare direct democracy to a ‘normal’ 
land use regulatory process in which it is assumed 
that planning expertise is employed to the exclusion 
of politics.  In the real world, the politics of land use 
play a critical role in development decisions, just as 
they do when direct democracy is employed to make 
those decisions.

18
 

Doing Away with Referendums Will Not Solve Larger 
Issues

Other arguments against referendums are really criticisms of 
Michigan’s zoning and planning system in general.  An example 
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is the argument that voters can’t be trusted to allow uses that, 
while undesirable locally, are important to the region or state.

19
 

This is an argument against home rule, not against referen-
dums.  Doing away with referendums will not prevent local 
legislative bodies from keeping out undesirable-but-needed 
uses.  The way to prevent that is to set up regional zoning, or to 
expand the current set of “patches” like statutory exemptions, 
the exclusionary zoning doctrine, and preemption. 

Another argument against referendums is that they treat 
decisions about the uses allowed on a particular piece of prop-
erty the same way that decisions about community-wide 
policy are treated. This is really an objection to the Michi-
gan Supreme Court’s determination that rezoning is a legisla-
tive act, not an administrative one.

20
 The aspects of legislative 

treatment that critics object to—the high degree of deference 
by the courts, the refusal to examine the motives of decision-
makers—will continue, whether the voters or the local legisla-
tive body makes the decision.  

The point is, you do not discard the right of referendum 
because you believe there are other problems with the system 
that discarding referendum will not fix.

Personal Perspective
The right of referendum provides residents of a commu-

nity the ability to overturn, through a lot of effort, a decision 
by the community’s legislative body to amend the zoning or-
dinance.  To state a point so obvious it can get overlooked, a 
referendum only succeeds if the legislative body’s decision was 
contrary to the wishes of the majority of people who cared 
enough about it to go out and vote.  In other words, a success-
ful referendum implements the will of the community, not in 
the nebulous way a master plan does, but in a direct, rubber-
meets-the-road kind of way.

I have represented citizens’ groups who won zoning refer-
endums.  I have represented local governments who lost them.  
As a local official, I have dealt with the aftermath of a contro-
versial referendum and the bounds of my authority to revisit 
its subject matter.

In my experience, a successful referendum can be a sign 
that local government is disconnected from the residents whose 
job it is to represent.  It is not always a sign of that, but it can 
be.  If heeded, the referendum result can help rein in local of-
ficials, and even refocus us.  At worst, we recognize that having 
a decision overturned by the voters is part of the process.  We 
adjust, and we move on. 

It is comforting to know that if you get out of tune with 
the people you represent, they can overrule you.  It means that 

a wrong decision on a matter subject to referendum can never 
be calamitous, because the decision is reversible if residents 
care strongly enough to do something about it.  A successful 
referendum also keeps you mindful of who’s in charge.  

Conversely, when you make a controversial decision and 
it does not go to referendum, you can be confident that you 
have your residents’ consent to continue making those kinds of 
decisions.  Either way—as a reminder of your limitations, or a 
vote of confidence by the silent majority—the power of direct 
democracy is something to embrace. 

Conclusion
Referendums on zoning amendments have a role in local 

government.  They can be messy, political, and even unfair.  
But so can zoning decisions made by other means.  The occa-
sional referendum keeps a check and balance in the system, and 
in those unusual instances where it is needed, it gives residents 
a direct say about what happens in their community.  That’s 
a good thing.  Referendums should remain part of Michigan’s 
zoning and planning system. 

Christopher M. Bzdok practices environmental, land use, real 
estate, and energy law with Olson, Bzdok & Howard.  He is also 
an adjunct professor at Michigan State University College of Law, 
and the mayor of Traverse City.  The opinions in this article are 
the author’s alone.

This article has been reprinted with the permission of the 
author and Mark A. Wyckoff, Editor, of the Planning & Zoning 
News (www.pznews.net) for reprinting in the Public Corpora-
tion Law Quarterly. Copyright 2009 by the author, all rights 
reserved.
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CON—The Case against Referendum

By Norman Hyman, Esq., Honigman Miller Schwartz and Cohn LLP

Suppose you are a professional planner.  And suppose you 
are shown a zoning map with several locations marked “UN-
ZONED.”  What is your reaction?  Might it be something like: 
“Wait a second!  That’s not right!  A zoning ordinance has to 
be in accordance with a comprehensive plan for the entire mu-
nicipality that includes an appropriate balance of uses in the 
best interests of the municipality in its entirety.”  You might 
also say: “A zoning ordinance that leaves portions of the town 
unzoned is not in accord with sound planning principles.”

Now, given the goals of planning stated above, how much 
principled difference is there between a zoning map which des-
ignates portions of the town as “UNZONED” and a zoning 
map which designates certain portions of the town as “ZON-
ING RESULTING FROM REFERENDUM INITIATED 
BY NEIGHBORS”?  

In 1989, Professor David L. Callies, a renowned legal 
scholar of planning and zoning law, and Daniel J. Curtin, Jr., 
a well known zoning attorney who represented both munici-
palities and the private sector, stated that “planning and zoning 
by popular vote is fraught with peril for the wise use of land 
and for sound planning.”  They therefore recommended:  “It is 
therefore consistent with past APA policy and sound planning 
practice and principles that APA object to the use of initiative 
or referendum as a method of making land use decisions.”1

In 1991, the American Bar Association’s Section on Urban, 
State and Local Government Law recommended that the ABA 

adopt the following recommendation:  “That all state legis-
latures adopt legislation prohibiting the use of the initiative/
referendum in ‘site specific zoning cases…  .’”2  At its February 
1992 meeting, the ABA adopted the above recommendation 
as an ABA policy:  “[I]n site specific zoning cases,…  state 
and territorial legislature should not authorize, or if necessary, 
should prohibit initiative or referendum in such cases.”3  

The Michigan Association of Planners advocates eliminat-
ing referendum on zoning ordinance amendments.4  

Succinct reasons for the prohibition of referenda on site-
specific zoning ordinances are set forth in Callies and Cur-
tin, supra, and Michigan Planning, supra.  In addition, courts 
around the country have weighed in.  The Michigan Court of 
Appeals, quoting from a New York decision, pointed out that 
to give voters the ability to veto a portion of a zoning ordi-
nance destroys the comprehensiveness of zoning:

These statutes require that any zoning law shall be 
based on a well-considered and comprehensive plan 
by means of which the land in the municipality may 
be used for purposes for which it is best suited and 
all reasonably necessary uses may be provided for.  
If, after the adoption of a zoning ordinance, meeting 
these requirements, some of its provisions may be 
deleted by a referendum of the electors, the compre-

Continued on next page 
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hensiveness mandated by the legislature could well be 
destroyed.  Essential uses, such as for churches and 
schools, could be barred from the municipalities.5

Again, quoting a Texas court:

These general laws, which have been incorporated by 
reference into the charter of the city of Bellaire, con-
template that comprehensive zoning ordinances, and 
ordinances having the purpose of changing, amend-
ing, or repealing such ordinances, will be enacted by 
the local legislative body, i.e., the city council.  This 
is clear from the requirement that this action must be 
preceded by a study made by the zoning commission 
after public hearings resulting in recommendations 
to the council by the commission, and by a public 
hearing before the city council.  While the city coun-
cil may authorize a joint public hearing, both the 
zoning commission and the city council must give 
those interested the opportunity to attend a hear-
ing.  While this report of the zoning commission is 
advisory, the council must await that report before 
taking final action.  The preparation of a compre-
hensive zoning ordinance, which would meet the ob-
jectives set out in the statute, requires careful study, 
the accumulation of masses of detailed information 
concerning land use within the city, and is a mat-
ter concerning which the professional advice of one 
experienced in city planning would be most helpful.  
It would be very difficult to present the information 
necessary to evaluate a proposed zoning ordinance to 
the voters in an intelligible manner.6

The Elliott decision added:

The statutory scheme specifically designed for 
amending city zoning ordinances properly empha-
sizes the high level of expertise required for the ef-
ficient administration of such complex legislation.7

In Waldman v Reim,8 the Missouri Supreme Court held 
that a zoning ordinance was subject to referendum because a 
Missouri statute provided that all city ordinances were sub-
ject to referendum.  But, after making its ruling, the Supreme 
Court went on to say:

Some cases deny the use of initiative in zoning and 
deny the use of referendum as to isolated amend-
ments sought to be made in an existing compre-

hensive zoning ordinance, because these procedures 
would bring about zoning without the comprehen-
sive planning, notice, hearings, and expert assistance 
which is essential to the creation of a comprehensive 
zoning ordinance or in the making of amendments 
and changes thereto.  [Citations omitted].  It may 
be that initiative altogether and referendum as to 
particular amendments are irreconcilable with the 
general zoning enabling statutes, but these questions 
are not before us.

Michigan’s Zoning Enabling Act and its predecessor zon-
ing acts have treated referendum differently in townships and 
cities.  Referendum is expressly authorized in townships.9  
However, no provision has been made for referendum in cit-
ies.10  In 1975, the Zoning Advisory Committee appointed 
by Governor Milliken issued a report recommending massive 
revisions to Michigan’s zoning laws.  Included was a recom-
mendation that the city and township approaches to referen-
dum be unified, with referendum on rezonings being made ap-
plicable in cities as well as in townships.  Committee member 
Avern Cohn filed a minority report in which he stated:

Referendum:  This is the single most disturbing rec-
ommendation.  It would turn rational land use plan-
ning in smaller units (the only units where as a prac-
tical matter sufficient signatures would be obtained) 
into a popularity contest.11

In 1976, bills were introduced in the legislature to imple-
ment the committee’s recommendations.  Those bills did not 
pass.  Bills were again introduced in the 1977 session of the 
legislature.  The 1977 bill to amend the city act no longer 
included a provision for referendum.  The 1977 bills, which 
continued the difference between the city and township acts in 
regard to referendum, were enacted in 1978.12  

Michigan law on whether referendum is allowed in cities 
is somewhat unclear.  One Court of Appeals decision holds 
that referendum is not permitted in cities, while three other 
panels hold that referendum is permitted.13  The debate on 
whether referendum is allowed in cities is not relevant to this 
article, because the same policy considerations apply both to 
townships and cities.

We all know that the popularity contest described by 
Avern Cohn is not imagined.  How many of us have witnessed 
the following scenario?  A property owner in a municipality in 
the path of urban growth seeks to rezone his minimum two-
acre lot zoned parcel to a classification which allows ½-acre 
lots or a classification which allows five residential attached 
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town houses per acre.  The planning commis-
sion holds a public hearing. (Not atypically it in 
fact has several sessions at which it deliberates the 
question).  The planning commission considers a 
study conducted by its planning director or out-
side planning consultant.  It hears and considers 
comments from neighbors in the area.  The plan-
ning commission determines that the current zon-
ing classification is not realistic; that the proposed 
new zoning classification provides for a land use in 
conformity or compatible with uses in the area and 
that it is consistent with the land use plan and the 
goals of the community.  The planning commis-
sion recommends the rezoning to the legislative 
body.  The legislative body deliberates the rezon-
ing in one or more sessions, again with public in-
put, before approving the rezoning.  The rezoning 
has thus been the result of a lengthy deliberative 
process in which the planning commission and 
legislative body considered public input, advice of 
a professional planner, and the goals and interests 
of the entire municipality, and how the proposed 
land use fit in with the overall planning goals for 
the entire community.

Now a small group of neighbors living next 
door and in the immediate vicinity of the re-
zoned parcel circulates a referendum petition and 
obtains the low number of signatures needed to 
put the rezoning on the ballot.14

  The opposition 
to the rezoning follows a common NIMBY pat-
tern:  “We don’t want overdevelopment;”  “We 
have too much traffic;” “our quality of life will be 
impaired.”  Once in a while the opposition is not 
quite as restrained, as evidenced by the comments 
made recently by opponents to a rezoning for a 
mixed use residential development.  See Inset.

The referendum is typically then held in an 
off-year, low turnout election in which the mo-
tivated opposition turns out in force, their votes 
being augmented by others who do not have a full 
understanding of the totality of issues involved but 
who know simply that a group of their fellow citi-
zens is strongly opposed to the rezoning and that 
the rezoning will bring newcomers and change to 
their community.  Given this real life scenario, it 
is apparent why almost all referendums result in 
victories for the opponents of rezoning.  This real-
life scenario is also an answer to those who argue 
that referendum is democracy.  Referendum is in 
fact incompatible with democracy, which is gov-

Recently, the legislature in a sparsely settled, affluent exurban town-
ship in southeastern Michigan approved a PUD for a residential develop-
ment on a large parcel of land. The PUD was the product of a consid-
ered, deliberative planning process after months of hearings, professional 
studies, negotiations with the developer, and substantial public input. The 
development would contain a variety of housing types in a range of 
costs. The overall density was 1.19 units per acre. One of the residential 
components was a small senior citizens’ residence containing apartments 
numbering 5 percent of the total number of residential units in the devel-
opment. Also included was an early learning center with capacity for 60 
children, and a small area in the center of the development (less than 
.2 percent of the entire area of the PUD) to provide convenience retail 
services for the PUD. The development preserved 59 percent of the total 
area as open space.

A small group led a referendum campaign against the ordinance 
which approved the PUD. Statements by the opponents of the PUD in-
cluded the following:

“We don’t need senior development. If people want condos . . . 
they can go to  , it’s not that far away.”  . 

“I don’t want it next to [my house]. It is low—it is high density 
housing. It is low-income housing. I don’t think it’s the responsi-
bility of the citizens of   Township to bring policemen, firemen, 
displaced persons from Detroit or New Orleans, whatever, out 
to   Township to live. That’s not our job. That’s not the character 
of the Township.”     . 

“This is low-income housing, basically, compared to what we 
worked for. At 24, maybe you can’t understand that.” D  M   
 directing her comments to a young woman who had spoken 
in favor of the proposed development, saying she had grown 
up in the township, but that she and her engineer husband could 
not find affordable housing to allow them to return to a house of 
their own in the township.

“In my estimation, they’re going to make a slum of it.”  

“We don’t have a requirement to be inclusive. We can be 
exclusive.”  

“[My children] love Michigan and someday hope that they will 
be able to move to  Township also. When their time comes. 
They know they can’t afford it now.”  

“They have to fit into the community.”     
  

The rezoning ordinance was defeated in the referendum—a classic 
example of zoning by referendum, and proof that the case against refer-
endum is in the eating.



Public Corporation Law Quarterly

26

CON . . .
Continued from page 25

ernment by democratically elected representatives, with time 
to deliberate, relatively free from inflammation and passion.

This look at how referendum works in real life confirms 
the almost universal view of planners—that referendum is 
inimical to the idea of sound, deliberative, comprehensive 
planning for a community, with a healthy and balanced mix 
of uses.  Also, real life experience shows that referendum has 
become a tool of exclusionary zoning and an enemy of afford-
able housing.

The planning profession has recognized its obligation to 
the advancement of social good and equity.  As in prior years, 
the 2009 Public Policy Platform of the Michigan Association of 
Planning supports, among other state initiatives and goals:

Establish clear state policy on local government’s ob-•	
ligations to provide affordable housing and providing 
adequate tools for local governments to implement 
this policy.

Recognize the need for a diverse set of mobility op-•	
tions to assure urban areas are accessible, attractive, 
and efficient for all ages, incomes, and physical at-
tributes.

Create a range of housing options.•	

Mix businesses, residences, open space, and institu-•	
tional uses in definable neighborhoods.

Among the Ethical Principles in Planning adopted May 
1992 by the American Planning Association is:

3. Strive to expand choice and opportunity for all 
persons, recognizing a special responsibility to plan 
for the needs of disadvantaged groups and persons.

The American Institute of Certified Planners Code of 
Ethics and Professional Conduct, adopted March 19, 2005, 
declares among the Principles to Which We Aspire:

1. Our Overall Responsibility to the Public

* * *

f ) We shall seek social justice by working to expand 
choice and opportunity for all persons, recognizing 
a special responsibility for the needs of the disadvan-
taged and to promote racial and economic integra-
tion.  We shall urge the alteration of policies, institu-
tions, and decisions that oppose such needs.

The Michigan Land Use Leadership Council has recog-

nized the goals of eliminating exclusionary zoning and pro-
viding for housing diversity and mixed uses.  Its final report 
contains numerous references to these goals.15

I submit that site-specific referendum is at odds with all 
of the policies and goals set forth above by the Michigan As-
sociation of Planning, the American Planning Association, the 
American Institute of Certified Planners, the American Bar 
Association, and the Michigan Land Use Leadership Council.

The strong consensus among the planning profession 
and lawyers who engage in zoning and land use practice, and 
among courts, is that site-specific referendum has no place in 
sound land use planning or in a system dedicated to equity 
and social justice.  Michigan’s legislature should amend the 
Zoning Enabling Act to eliminate referenda on site-specific 
zoning ordinances.  And as part of their advocacy obligation, 
Michigan’s planners should take a lead role in urging the leg-
islature to do so.  

Norman Hyman graduated from Harvard Law School with 
honors, spent two years at the U.S. Department of Justice in 
Washington, D.C., and is a senior partner at Honigman Miller 
Schwartz and Cohn LLP.  He is a member of the Urban Land 
Institute; the MAP and APA; Legal Action Network for Develop-
ment Strategies (“LANDS”), a national network of attorneys who 
concentrate on zoning and land use law; and a member of the 
boards of directors of the Michigan Association of Home Builders 
and the Building Industry Association of Southeastern Michigan.

This article has been reprinted with the permission of the 
author and Mark A. Wyckoff, editor of the Planning & Zoning 
News (www.pznews.net) for reprinting in the Public Corpora-
tion Law Quarterly.

Endnotes
1   What Should APA’s Position Be on the Making of Land Use Deci-

sions Through Citizen Initiative and Referendum?  Michigan Plan-
ning, Nov/Dec 1989, p. 9.  Note that enactment of zoning ordi-
nances by initiative is prohibited in Michigan.  Korash v Livonia, 
388 Mich 737 (1972).

2   Urban, State and Local Law Newsletter, V14, No. 3, Spring 
1991.  

3   See ABA Policy and Procedures Handbook, p. 243 (in the edition 
of the Handbook which can be accessed at the ABA website, see 
p. 213).

4   See 2009 Public Policy Platform, Michigan Association of Plan-
ning.  
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5   Elliott v Clawson, 21 Mich App 360, at 372.

6   21 Mich App at 372-373 (citations omitted).

7   Id at 376.

8   445 SW2d 336 at 338-339 (Mo 1968).

9   MCL 125.3402.

10   However, in a city, as opposed to a township, surrounding neigh-
bors of a property proposed for rezoning have a right by petition 
to trigger a super-majority vote of the city’s legislative body in 
order to enact a rezoning.  MCL 125.3403(1).

11   Michigan Zoning Enabling Acts—recommendation for revision, p. 
152, Office of Land Use, Zoning Advisory Committee, Michigan 
Department of Natural Resources, 1975.

12   1978 PA 637 and 638.  MCL 125.271 et seq. and MCL 125.581 
et seq.

13   Cf Elliot v Clawson, 21 Mich App 363 (1970) with Chynoweth v 
Hancock, 107 Mich App 360 (1981), Jacobs v Burton, 108 Mich 
App 497 (1981), and Albright v Portage, 188 Mich App 342 

(1991).  In West v Portage, 392 Mich 453 (1974), the Supreme 
Court had ruled that referendum was not allowable in cities, but 
the Chynoweth, Jacobs, and Albright panels chose not to be bound 
by the Supreme Court’s decision in West because they believed 
that West was not applicable.  Only the Albright decision was ap-
pealed, and by a 4-3 vote, the Supreme Court declined to take 
the appeal.  The Supreme Court has yet to resolve the confusion.  
For a brief discussion of the legislative history and case law, see 
Hyman, “Is There Life After Chynoweth and Jacobs?  Referenda 
on City Zoning Ordinances,” Public Corporation Law Quarterly, 
October 1988, No. 4, p. 57, written before the Albright decision.

14   For counties and townships, see MCL 125.3402(2).  The Zon-
ing Enabling Act contains no reference to referendum or petition 
requirements relating to cities.  Presumably, general state election 
law requirements would apply to cities if referenda are authorized 
in cities.

15   See Michigan Land, Michigan’s Future:  Final Report of the Michi-
gan Land Use Leadership Council, August 15, 2003, pp 22-25, 27, 
55, 58-59.

State officials are preparing the process to select conven-
tion delegates, in the event that the voters approve a statewide 
constitutional revision on the November 2, 2010, ballot. Our 
1835 state constitution was amended in 1850, as well as in 
1908 and 1963. Under the current state constitution (1963 
version), the question of constitutional revision is required to 
be submitted to the voters every 16 years, starting in 1978.

1
 

The voters did not initiate the constitutional review and/or 
revision process in 1978 or 1994. However, in light of the 
significant number of recent constitutional amendments, the 
voters could be ready to initiate the process in 2010. 

If the majority of the Michigan electors vote in favor of 
a constitutional revision convention, the delegates to such 
convention would be elected at the February 2011 election.

2
 

Convention delegates would be elected from each state sen-
ate district and each state representative district, and all 148 
elected delegates would convene as of October 2011, un-

less an earlier date is provided by law.
3
 Michigan Secretary 

of State Terry Lynn Land has proposed amendments to the 
law that would convene the constitutional revision convention 
in July 2011 (as opposed to October 2011). Secretary Land’s 
proposal also addresses other procedural details that would 
streamline a constitutional revision convention. 

At this time, the secretary of state’s efforts are comple-
mented by some grassroots efforts encouraging a constitution-
al revision convention. The political parties are not yet partici-
pating in the constitutional revision debate, and therefore, it is 
premature to predict the success or failure of the ballot ques-
tion. However, the constitutional revision question is valuable, 
since it causes us to review how ballot questions impact the 
entire constitutional, as well as the municipal charter, amend-
ment process.   

Effective Constitution and/or Charter 
Revision is Futile Without a Comprehensive 
Change to the Ballot Question Process
By Lori Grigg Bluhm, City Attorney, City of Troy
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The federal and state constitution, as well as municipal 
charters, set forth the organizational format for governmental 
entities. The documents have longevity and serve as the basis 
for hundreds of other federal, state, and local laws. A revi-
sion to the constitution or municipal charter could lead to 
fundamental change in the governmental entity or entities to 
which it applies. For example, a municipal charter revision 
could change a strong-mayor form of government to a manag-
er-council form of government. Since a constitutional or char-
ter revision could implement drastic change, revisions should 
only be pursued after deliberate and careful scrutiny. When a 
constitutional or charter change is required because of societal 
changes occurring since the latest version of the constitution 
or charter, a less intensive amendment will likely suffice.  

Constitutional and charter amendments are also required 
to be approved by the electorate. They can be proposed in 
one of two ways. First, the Michigan legislature is empowered 
to propose constitutional amendments in those cases where 
state statutes or amendments are not adequate. Either chamber 
of the Michigan legislature can propose a state constitutional 
amendment question. Upon receipt of 2/3 approval vote from 
the members in each chamber, the proposed constitutional 
amendment question shall be submitted to the voters.

4
 Many 

municipal charters contain similar provisions, allowing for a 
supermajority of the legislative body to frame and submit a 
charter amendment ballot question. With the legislative pro-
cess, voters can be assured that there has been a vetting of the 
proposed charter amendment. 

The constitution could also be amended through a grass-
roots campaign, or other citizen effort, pursuant to M.C.L.A. 
Const. Art. 12, Section 2. Under this provision, citizens can 
circulate petitions with a proposed ballot question. The citi-
zens must timely submit the requisite number of qualified vot-
er signatures and comply with the form requirements. Once 
these items are verified, then the question, as identified on 
the circulated petitions, is placed on the statewide ballot. The 
required number of qualified voter signatures varies from elec-
tion to election, but is based on 10 percent of the votes cast for 
all candidates in the past gubernatorial election. 

At first glance, the collection of the required number of 
signatures on a state constitutional amendment petition may 
appear to be insurmountable. However, there have been sev-
eral statewide constitutional amendments proposed during the 
past few elections. There has also been a significant amount 
of money expended for these statewide constitutional amend-
ment ballot questions. For example, the November 2006 bal-
lot contained Proposal 06-02, where $8,716,954 was spent in 
support of or in opposition to the proposal to ban affirmative 

action in public employment and education.
5
 This proposal, 

which was ultimately approved by the voters, is now known as 
M.C.L.A. Const. Art. 1, Section 26. 

As with Proposal 06-02, most of the recent initiatory peti-
tions seeking to amend the state constitution have been con-
troversial, since they are part of the “declaration of rights” sec-
tion of the state constitution, M.C.L.A. Const. Art. 1. These 
constitutional amendment petitions generally address modern 
dilemmas that have arisen subsequent to the last draft of the 
Michigan constitution.According to the Campaign Finance 
Reports for the November 2006 election, ballot question 
committees spent $18,211,048 on five constitutional amend-
ment proposals.

6
 In 2004, ballot question committees spent 

$30,222,266 in support or in opposition to the two consti-
tutional amendment proposals.

7
 In reviewing these reports, 

there is no uniformity in the amount of money spent on each 
ballot question. However, there were controversial societal is-
sues that generated strong support and opposition, and the 
most significant amounts of campaign money were expended 
on these questions. 

Another reason for the substantial amount of money be-
ing expended in constitutional amendment campaigns is tied 
to the 100-word limit for initiative ballot questions, which 
is set forth in M.C.L.A. Const. Art. 12, Section 2. It is dif-
ficult to educate the public about a complicated ballot ques-
tion within the allocated 100-word limitation. It is also dif-
ficult to craft a ballot question that is impartial, which is also 
a requirement of the constitutional section. Due, in part, to 
these limitations, special interest groups and ballot question 
committees generate promotional and educational material in 
order to sway the voters. 

Under Michigan law, there is limited regulation govern-
ing these promotional materials. Ballot question committees 
are required to report all campaign expenditures to the State. 
However, the filing date for these campaign finance statements 
is generally after the election has occurred. In addition, each 
promotional piece supporting or opposing a ballot question 
must identify the entity that paid for the promotional ma-

Although many would argue that citizens 
should not be deprived of the opportunity to 
undertake initiatory petitions seeking constitu-
tional or charter amendments, this process is 
currently resulting in conflicting or irreconcil-
able mandates. 
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terial. Ballot question committees can essentially be created 
overnight, and without many procedural requirements. As 
a result, there have been situations where a ballot question 
committee has distributed promotional materials before being 
required to register and/or identify its officers and contribu-
tors. This process results in a lack of accountability in election 
materials, which is exacerbated by the fact that there are very 
few meaningful regulations governing promotional campaign 
materials for ballot questions. Although persons circulating 
materials that are liberal with the facts or stretch the truth can 
be found liable for damages in a subsequent lawsuit (under 
defamation or slander claims), the post-election adjudication 
of this type of lawsuit will have no impact on the election re-
sults. In addition, well-executed election timing works against 
persons who seek to clarify misleading promotional materials, 
since the questionable promotional materials are generally tar-
geted for distribution just prior to the vote, leaving no time for 
the opposition to counter the promotional piece. As a result, 
misleading promotional materials are not clarified until after 
the election has occurred.For many of these same reasons, the 
ability to manipulate the election process is also a concern in 
the amendment of municipal charters. Similar to the consti-
tutional amendment process, municipal charters can also be 
amended by an initiatory petition process, as set forth in MCL 
117.25. Under this statute, at least 5 percent of the qualified 
voters must sign the proper petition form in order to submit a 
proposed charter amendment question to the voters. Once the 
minimum number of signatures is collected, the item is sub-
mitted to the voters at the election. As with initiatory constitu-
tional amendment provisions, these proposed amendments are 
not vetted, researched, or deliberated in a legislative or admin-
istrative setting. As a result, vague or ambiguous amendments 
may be submitted to the voters. 

Recently, the City of Troy was presented with an initia-
tory petition to limit the maximum tax levy through an ad-
dition to the charter. Although the legislative body retained 
the ability to limit the maximum tax levy on an annual basis 
through the budget process, the petition circulators were con-
cerned that future legislative bodies would not responsibly ex-
ercise this power and therefore sought a charter amendment 
that would be binding on future city councils. The petition had 
the requisite number of signatures. However, the petition used 
the words “assessed,” “levied,” and “collected” interchangeably, 
even though the terms had different meanings. There was also 
a concern that the proposed language was in conflict with the 
mandatory requirements of the Home Rule City Act. As a re-
sult, the charter amendment petition was not approved by the 
State of Michigan. However, under current law, there is no abil-
ity to pull an initiatory charter amendment from a ballot once 
the procedural requirements are satisfied. Therefore, the ballot 
question was submitted to the voters of the City of Troy. This 
process, where questions proposed by initiative are required to 

be placed on a ballot, even when there are conflicts with other 
laws, could place a municipality in the position of having to 
defend substantive challenges to a charter amendment that is 
ultimately approved by the voters after an initiatory process. 

A similar situation was discovered in another community, 
where taxpayer dollars were required to clarify a substantively 
defective initiatory charter amendment, after it was approved 
by the electorate. In this other community, there was a citizen-
initiated charter amendment proposal that mandated that all 
fire stations be required to be staffed by a minimum of four 
fire fighters at all times. The initiative proposal did not make 
any accommodation for those times when there was a fire. The 
proposal was passed by the voters. However, compliance with 
this act would have significantly impacted the ability to fight 
fires, since four of the able-bodied fire fighters were prohibited 
from leaving the fire station. In order to be excused from the 
strict charter requirements, the city initiated a declaratory law-
suit, seeking permission to leave the fire station unoccupied in 
the event of a fire. The declaratory judgment was issued, and 
the charter provision is now qualified by a footnote referencing 
the declaratory judgment. 

Although many would argue that citizens should not be 
deprived of the opportunity to undertake initiatory petitions 
seeking constitutional or charter amendments, this process is 
currently resulting in conflicting or irreconcilable mandates. 
Due, in part, to the increasingly frequent use of the initiatory 
process, the weaknesses in the current regulatory structure are 
illuminated. If the voters approve a state constitutional revi-
sion convention in 2010, then these issues will presumably 
be closely scrutinized. However, if the voters do not approve 
a constitutional revision convention in 2010, then perhaps 
amendments should be implemented legislatively. 

 
Lori Grigg Bluhm is the city attorney for the City of Troy. She 

received her B.A. in English and history from Albion College, and 
her J.D. from Wayne State University. Ms. Bluhm has been desig-
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2008-2009 U.S. Supreme Court 
Opinions & Municipal Law

By Lumen N. Mulligan, M.A., J.D., Assistant Professor of Law, Michigan State University College of Law

Editors’ Note:  Based on several requests and for the benefit of those who were unable to attend, Professor Mulligan has given us 
permission to reprint the materials he presented on June 27, 2009, to the Michigan Association of Municipal Attorneys and the Public 
Corporation Law Section of the State Bar of Michigan at the MAMA-PCLS Summer Educational Conference on Mackinac Island.
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Endnotes
1  M.C.L.A. Const. Article 12, Section 3.

2  The election consolidation statutory revisions have limited the regular election dates, so that elections occur in the months of February, 
May, August, and November (MCL 168.641). 

3  M.C.L.A. Const. Art. 12, Section 3.

4  M.C.L.A. Const. Art. 12, Section 1.

5  State of Michigan, Secretary of State website, On-line Campaign Finance Disclosures—Expenditures by Ballot Question Committees on 
2006 Statewide Ballot Issues, www.michigan.gov/sos. 

6  Id.

7  Id.

Outline for the Session

I. Employee Benefits/Pensions
Pregnancy Discrimination Act•	
Waiver of ERISA Beneficiary Rights•	

II. Municipal Taxation

III. First Amendment
Monuments on Public Property•	
Public Employees•	

IV. Civil Rights Litigation
Procedure
Public Employees
Schools

Employee Benefits/Pensions
AT&T v Hulteen, 07-543

Issue: Whether employers violate Title VII by not fully 
restoring pension credit for pregnancy leaves taken before the 
1978 passage of the Pregnancy Discrimination Act.

Held: No. An employer does not violate the PDA when 
it pays pension benefits calculated in part under an accrual 
rule, applied only pre-PDA, that gave less retirement credit for 
pregnancy than for medical leave generally.

Impact: Employers do not face increased pension costs for 
failures to credit pre-PDA pregnancy leave.

Kennedy v Plan Adm. for DuPont Savings, 07-636
Issue 1: Whether ERISA’s Qualified Domestic Relations 

Order provision is the only valid way a divorcing spouse can 
waive her right to receive her ex-husband’s pension benefits 
under ERISA.
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Held: No. Under ERISA, a divorcing spouse can waive 
plan benefits through a divorce decree under state law.

Issue 2: Whether an ERISA Plan administrator has a 
duty to cease pension payment to an ex-spouse who waived 
her right to the payment in a divorce decree when the primary 
beneficiary failed to change the payout provisions of his pen-
sion plan.

Held: No. “The plan administrator did its statutory 
ERISA duty by paying the benefits to [ex-wife] in conformity 
with the plan documents.”

Impact: Contending beneficiaries may have grounds for 
reimbursement from each other based upon ERISA waivers in 
divorce decrees or the like. 

Nevertheless, ERISA plan administrators do not face li-
ability if they stick to directives in plan documents.

Municipal Taxation
Polar Tankers, Inc. v City of Valdez, Alaska, 08-310

Issue: Whether a municipal tax that falls exclusively on 
large vessels that regularly travel to, are kept, or used within 
the city’s harbor—or which annually take on at least $1 mil-
lion worth of cargo or transactions of comparable value in the 
harbor—violates the Tonnage Clause.

Held: Yes. The clause “seeks to prevent states with ‘con-
venient ports’ from placing other states at an economic disad-
vantage by laying levies that would ‘tax the consumption of 
their neighbours.’” Further “prohibition against tonnage du-
ties has been deemed to embrace all taxes and duties regardless 
of their name or form…which operate to impose a charge for 
the privilege of entering, trading in, or lying in a port.”

Impact: Fees for entry into ports need be reviewed, espe-
cially those dealing with commercial vessels.

The Court reserved fees for port services as constitutional, 
so long as such fees are not used for general revenue.

A majority by nose counting suggests that a general prop-
erty tax that happens to tax commercial shipping would be 
constitutional. But this was a bone of contention among the 
opinions.

First Amendment/Public Property 
Pleasant Grove City v Summum, 07-665

Issue: Whether, under the First Amendment, privately 
donated monuments placed in a public park qualify as gov-
ernment speech.

Held: Yes. Government speech includes the placement of 
a permanent monument by a private group in a public park. 
Therefore, such conduct is NOT subject to scrutiny under the 
Free Speech Clause.

Impact: Municipalities have great leeway to accept or 
deny permanent displays to be placed on public lands as a 
matter of free speech.

But other constitutional (e.g., Establishment Clause), 
statutory, administrative, tate common law impediments to 
absolute city discretion, while not addressed in this case, were 
specifically reserved by the Court.

Locke v Karass, 07-610
Issue: Whether the First Amendment bars a public sec-

tor union from charging non-members a fee to cover costs of 
litigation that benefit the non-member.

Held: No. The Court ruled that a local unit of a labor 
union may charge workers who are not members fees to help 
cover lawsuit expenses of the union at the national level, so 
long as those lawsuits involve issues that could have been pur-
sued if they had involved only local conditions—such as litiga-
tion over collective bargaining questions—and do not involve 
overtly political advocacy.

Impact: Municipal labor unions may now draw from a 
larger funding base when engaged in “non-political” litigation.

Ysursa v Pocatello Education Association, 07-869
Issue: Whether, under the First Amendment, a state stat-

ute may bar municipalities from making payroll deductions 
for union-sponsored political activities.

Held: Yes. A state government may ban payroll deduc-
tions for labor union political activities, when the ban applies 
to the paychecks of local government employees.

Impact: State governments may limit the ease with which 
municipal employee unions collect funds for political activities.

Civil Rights Litigation/Procedure 
Pearson v Callahan 07-751

Issue: Whether courts, in hearing a qualified immunity 
defense to a § 1983 claim, must comply with the constitu-
tional right first/clearly establish law second order mandated 
by Saucier v Katz, 533 U.S. 194 (2001).

Held: No. The Court overruled Katz. Courts may proceed 
directly to the clearly established prong of the qualified im-
munity defense.

Impact: Qualified Immunity defenses will be easier for 
courts to grant. Fewer constitutional violations will become 
clearly established.

Ashcroft v Iqbal, 07-1015
Issue: Whether a bare allegation in a Bivens complaint, 

asserting that federal officials knew of, or condoned, racial and 
religious discrimination against plaintiff, is sufficient to sur-
vive a motion to dismiss.

Held: No. The Court agreed that Iqbal’s “allega-
tions are consistent with…[his designation as a person] ‘of 
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high interest’ because of [his] race, religion, or national origin. 
But given more likely explanations, they do not plausibly es-
tablish this purpose.”

Impact: Here, and in Twombly, the Court abandons the 
any-possible-set-of-facts test for motions to dismiss.

The widespread use of this new plausibility test will likely 
increase early dismissals of cases that require allegations about 
defendants’ motivations.

This new rule will likely be used not only in 1983 cases, 
but generally.

Crawford v Metro. Govt. of Nashville, 06-1595
Issue: Whether a Title VII retaliation, sexual-harassment 

claim brought by a municipal employee is barred because the 
allegation was made as part of an internal, city-initiated inves-
tigation.

Held: No. The Court rejects the Sixth Circuit’s active-
consistent-opposition rule.

The Sixth Circuit’s rule, which sought to encourage in-
ternal investigations by limiting retaliations claims, could un-
dermine the Ellerth-Faragher scheme along with the statute’s 
primary objective of avoiding harm to employees.

Impact: Employees may more readily bring retaliation 
claims following internal investigations, increasing liability ex-
posure for post-internal-investigation employee dismissals.

14 Penn Plaza LLC v Pyett, 07-581
Issue: Whether an arbitration clause in a collective bar-

gaining agreement waiving employees’ right to file statutory 
discrimination claims in court is enforceable.

Held: Yes. A provision in a collective-bargaining agreement 
that clearly and unmistakably requires union members to arbi-
trate ADEA claims is enforceable as a matter of federal law.

Impact: Municipal employers may decrease litigation 
costs by requiring unionized employees, as a matter of CBAs, 
to arbitrate federal civil rights statutory protections.

Gross v FBL Financial Services, Inc., 08-441
Issue: Whether a plaintiff must present direct evidence of 

discrimination in order to obtain a mixed-motive instruction 
in an AEDA discrimination case.

Held: Yes. The Court rejects the Title VII mixed-motive, 
burden shifting rule for AEDA claims. Plaintiff bears the bur-
den to show that age discrimination was the but-for cause of 
the adverse employment action.

Impact: Employer liability exposure should significantly 
reduce, by making a we-would-have-fired-plaintiff-anyway af-

firmative defense readily available. Moreover, it remains plain-
tiff ’s burden to show age as the but-for cause, even in the face 
of such an affirmative defense.

Ricci v DeStefan, 08-328
Issue: Whether municipalities, under Title VII, may de-

cline to certify results of an exam that would make dispropor-
tionately more white applicants eligible for promotion than 
minority applicants, due to fears that certifying the results 
would lead to charges of disparate impact racial discrimina-
tion.

Held: Pending.
Impact: 

Civil Rights Litigation/Schools 
Fitzgerald v Barnstable School Committee, 07-1125

Issue: Whether a Title IX, student-on-student sexual ha-
rassment claim precludes a § 1983 claim in the same action.

Held: No. Title IX is not the exclusive remedy.
Impact: This decision increases liability exposure for mu-

nicipalities (as this rule will likely apply broadly) and for school 
systems that do not aggressively police student-on-student ha-
rassment.

Safford United Sch. Dist. v Redding, 08-479
Issue: Whether the Fourth Amendment prohibits public 

school officials from conducting a strip search of a student 
suspected of possessing and distributing a prescription drug 
on campus in violation of school policy.

Held: Pending.
Impact: 

Forest Grove School District v T.A., 08-305
Issue: Whether parents of a student who was denied spe-

cial education services from a school district, who unilaterally 
enrolled their child in private school, may be eligible under 
the Individuals with Disabilities Education Act for tuition re-
imbursement.

Held: Yes, if a district denies a “free appropriate public 
education” to a disabled child and private education is ap-
propriate under the circumstances, which was proven here by 
testimony of private specialist who tested the child before en-
rolling in the private school.

Impact: Districts may not rely upon internal testing to di-
agnose who is eligible for special education. Assuming in-dis-
trict special education to be less expensive than private tuition, 
districts may be well advised to structure internal testing to 
offer services to a broader population when test results could 
be construed as requiring special education by other experts in 
the field. 
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By George M. Elworth, Assistant Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of the Finance Division and a member of the Publications Committee 
furnished the text of the headnotes of these opinions. The full text of these opinions may be accessed at www.mi.gov/ag. 

General Property Tax Act

Whether the post-mortem creation of a conservation easement 
exempts property burdened by the easement from uncapping for 
real property tax purposes otherwise occasioned by the death of 

the owner 

The General Property Tax Act (GPTA), MCL 211.1 et 
seq, mandates that the taxable value of real property shall be 
uncapped when a “transfer of ownership” occurs. For purposes 
of the GPTA, a “transfer of ownership” that results in uncap-
ping includes transfers by will to the deceased owner’s devisees 
or by intestate succession to the deceased owner’s heirs. Title 
to a decedent’s real property passes at the time of his or her 
death, whether by will or by intestate succession. If, however, 
the land that passes at the time of death is, at that time, sub-
ject to a “conservation easement” as defined by section 2140 
of the Natural Resources and Environmental Protection Act, 
MCL 324.2140, or is eligible for a deduction as a “qualified 
conservation contribution” under section 170(h) of the Inter-
nal Revenue Code, 26 USC 170(h), that transfer of land, but 
not buildings or structures located on the land, is exempt from 
uncapping. But a “conservation easement” or a deduction for a 
“qualified conservation contribution” that is not created until 
after the death of a property owner will not avoid uncapping 
of the property’s taxable value for the transfer that occurred at 
death. Finally, qualified agricultural property is exempt from 
taxes levied for school operating purposes under MCL 211.7ee, 
and a transfer of such property is exempt from the uncapping 
of its taxable value under MCL 211.27a(7)(n). 

Opinion No. 7233
June 16, 2009

Revised School Code 

Whether a community college may authorize a charter school 
within the boundaries of the Detroit Public Schools if it no longer 

meets the threshold pupil membership count required to qualify as 
a “first class school district” 

If a community college with geographic boundaries lo-
cated within the boundaries of the Detroit Public Schools, or 
a federal tribally controlled community college, submits a con-
tract to the Michigan Department of Education in which the 
college’s governing board has authorized a public school acad-
emy to operate within the boundaries of the Detroit Public 
Schools, the Department must assign the academy a “district 
code,” enabling it to receive state school aid. While section 
502(2)(c) of the Revised School Code, MCL 380.502(2)(c), 
precludes a community college’s governing board from au-
thorizing public school academies in a first-class school dis-
trict, community colleges with geographic boundaries located 
within a general powers school district’s boundaries and federal 
tribally controlled community colleges may authorize public 
school academies and compete for students in a general pow-
ers school district. Because the Detroit Public Schools’ pupil 
membership on the most recent pupil membership count day 
did not reach the threshold required of a first-class school dis-
trict under section 402 of the Revised School Code, MCL 
380.402, the Detroit Public Schools does not qualify as a first 
class school district under the Code and is, therefore, a general 
powers school district. 
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State Law Update

Local Smoking Regulations are Valid Despite Imposing 
More Stringent Standards Than State Law 

McNeil v Charlevoix County

 __ Mich __;  __ NW2d __ (2009)

On July 21, 2009, the Michigan Supreme Court held that 
a local health department’s implementation of smoking regula-
tion affecting both public and private employment places, and 
requiring stricter standards than those in the Michigan Clean 
Indoor Air Act (“MCIAA”), was a valid exercise of authority. 

The Northwest Michigan Community Health Agency 
(“NMCHA”), a multi-county district health department, 
enacted the “Public Health Indoor Air Regulation” in 2005 
to “protect the public health and welfare.” The regulation in 
relevant part (1) prohibits smoking in all public places; (2) re-
quires employers who do not wholly prohibit smoking to des-
ignate a separate, enclosed smoking area with separate ventila-
tion; and (3) creates a private cause of action against employers 
who discharge, refuse to hire, or otherwise retaliate against an 
employee for exercising his rights as provided under the regu-
lation. The regulation was ultimately approved by each of the 
four counties represented by the NMCHA. 

Shortly thereafter, the plaintiffs, a group of residents and 
business owners, sued the County and NMCHA for declara-
tory judgment. They argued that (1) the NMCHA lacked 
authority to enact the regulation; (2) the regulation conflicts 
with and is preempted by the MCIAA because the regulation 
requires far stricter standards than the MCIAA; and (3) the 
private cause of action created by the regulation violates pub-
lic policy by infringing on the common-law right of an em-
ployer to discharge an employee at will. The plaintiffs moved 
for summary disposition on those grounds, but the trial court 
denied the motion. The Court of Appeals affirmed.

The Michigan Supreme Court affirmed, and upheld the 
regulations. It first explained that the NMCHA had author-
ity to enact the regulation because the Public Health Code 
expressly allows local health departments to “[a]dopt regula-
tions to properly safeguard the public health,” including those 
regulations that “are necessary or appropriate to implement 
or carry out the duties or functions vested by law in the local 
health department.” The Court further held that the regula-
tion’s stricter standards in no way conflict with state law, since 
“the only limitation placed by the Legislature on the promul-
gation and adoption of such regulations is that they ‘be at least 
as stringent as the standard established by state law.’”

The Court finally held that the regulation’s private cause 
of action in no way violated public policy or infringed on 
employers’ rights under the employment at-will doctrine. 
Though employment is usually terminable at-will absent a 
contractual agreement to the contrary, employers may not dis-
charge an employee at will when “the reason for the discharge 
contravenes public policy.” The Court concluded, therefore, 
that since the regulation at issue was properly enacted under 
authority granted by law, the public policy exception to the at-
will employment doctrine precludes employers from terminat-
ing employees for exercising their rights under the regulation. 

Bridge Fascia Implicates Highway Exception 
to Governmental Immunity 

Moser v City of Detroit

__ Mich App __;  __ NW2d __ (2009)

In this case, the Michigan Court of Appeals held that the 
fascia of a bridge is a part of the improved portion of the high-
way designed for vehicular travel, so that lawsuits arising out 
of injuries claimed related to a defect in the fascia fall within 
the highway exception to governmental immunity.

The plaintiff, Robert Moser II, was injured while driving 
under the Cass Avenue bridge on I-75 when a piece of concrete 
fell from the bridge and crashed through his windshield. Mr. 
Moser sued the City of Detroit, Wayne County, and MDOT. 
Though the bridge was part of Cass Avenue, a city-owned 
street, MDOT contractually agreed to maintain and repair the 
bridge. Based on this exclusive control, the parties stipulated 
to dismiss all defendants except MDOT.

MDOT moved to dismiss based on governmental immu-
nity. It noted that MCL 691.1402 only imposes liability for 
“failing to maintain and repair the improved portion of the 
highway designed for vehicular travel,” and argued that the 
fascia of the bridge is not a part of that “improved portion” 
since vehicles did not travel on the fascia. The trial court de-
nied MDOT’s motion.

The Court of Appeals affirmed, and held that MDOT 
could be held liable for Mr. Moser’s injuries because the high-
way exception to governmental immunity expressly includes 
“bridges,” and the fascia is a necessary component of a bridge 
deck, upon which vehicles travel. Relying on Nawrocki v Ma-
comb Co Rd Comm, 463 Mich 143; 615 NW2d 702 (2000), 
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the Court further held that the highway exception is not ex-
clusive to a road’s surface, but includes the “actual physical 
structure of the roadbed.…” According to the Court, to hold 
“that the ‘improved portion of the highway’ consists only of a 
road surface which the tires touch would not only be incon-
sistent with Nawrocki, it would be contrary to the purpose of 
MCL 691.1402—to enhance the safety of travel on public 
highways.”

Judge Kurtis T. Wilder dissented. He opined that a more 
recent Michigan Supreme Court case, Grimes v Dep’t of Trans-
portation, 475 Mich 72; 715 NW2d 275 (2006), trumps 
Nawrocki. He noted that Grimes held that “only the travel 
lanes of a highway are subject to the duty of repair and main-
tenance specified in MCL 691.1402(1).” Since vehicles are not 
driven on the fascia of a bridge, he concluded that the highway 
exception should not be invoked by injury-causing defects in 
such fascia. 

Public Dedication of Road that Separates Properties from a Lake 
Cuts Off Owners’ Riparian Rights 

2000 Baum Family Trust v Babel

__ Mich App __; __ NW2d __ (2009)

 In this matter, the Michigan Court of Appeals 
held that the public dedication of a road that separates the 
plaintiffs’ properties from a lake cuts off the property owners’ 
riparian rights.

The plaintiffs own parcels of land along the northern 
shore of Lake Charlevoix. The parcels are separated from the 
lake by Beach Drive, a road dedicated in 1911 for public use. 
According to the plat map used for the 1911 dedication, the 
plaintiffs’ properties extend to the edge of Beach Drive, not to 
the edge of Lake Charlevoix. Despite the plat’s description, the 
plaintiffs began using the lakeshore in front of their properties 
and, in some cases, even built docks extending into the lake to 
moor their boats. 

Eventually, other property owners, whose parcels were not 
along the lakeshore, also began using the lakeshore in front of 
the plaintiffs’ properties, causing “overcrowding.” As a result 
of this overcrowding, the plaintiffs sued those “back lot own-
ers,” as well as the Charlevoix County Road Commission and 
Charlevoix Township, alleging, among other things, trespass 
and nuisance. 

The plaintiffs moved for a declaration that they possess 
riparian rights. Specifically, the plaintiffs argued that the 
dedication of Beach Drive to the public “merely transferred a 
limited fee for the sole purpose of maintaining the road, and 
had no effect on plaintiffs’ riparian rights.” The trial court 
denied the motion.

The Court of Appeals affirmed, and held that the plaintiffs 
do not have riparian rights. The Court first determined that 

the 1911 dedication was statutory in nature and controlled 
by the 1887 Plat Act. Under the 1887 Plat Act, a conveyance 
“grants fee title in the public limited to the uses and purposes 
designated in the plat.” Thus, the 1911 dedication governs 
whether the plaintiffs are entitled to riparian rights. Next, the 
Court noted that the 1911 dedication states that “the streets 
and alleys as shown on said plat are hereby dedicated to the use 
of the public.” Based on that language, the Court found that 
the intent of the dedication was to provide the public with fee 
title, including riparian rights, to Beach Drive. Accordingly, 
since the plaintiffs’ properties extended only to Beach Drive 
and not the lakeshore, the Court concluded that the plaintiffs 
held no riparian rights.

Court Upholds Ordinance Requiring Secondhand Merchants to 
Submit Transaction Information to Police 

USA Cash #1, Inc v City of Saginaw

 ___ Mich App ___; ___ NW2d ___ (2009)

 In this case, the Michigan Court of Appeals upheld an 
ordinance that requires secondhand merchants to electronical-
ly report transactions involving secondhand or used personal 
property to the police chief within 48 hours and pay a $2 fee 
per reported transaction.

The Court first rejected the claim that the Secondhand and 
Junk Dealer Act preempts the ordinance. The merchants had 
argued that the Act preempted the ordinance because the Act 
only requires secondhand merchants to make weekly written 
reports to the chief of police, while the city ordinance requires 
reports to be made within 48 hours and in electronic form. 
The Court disagreed. It explained that since the Act requires 
reports to be submitted on a weekly basis and makes no men-
tion of fees, the ordinance’s 48-hour and $2-per-transaction 
requirements simply add to, but do not conflict with, the Act’s 
more general requirements. 

The Court also rejected the merchants’ claim that they 
were unfairly singled out. The merchants had argued that the 
ordinance denies them equal protection because similarly-
situated entities, such as Goodwill and the Salvation Army, 
were not subject to the ordinance’s reporting requirements. 
The Court explained that the ordinance serves a rational basis: 
preventing trafficking in stolen goods. It added that while in-
dividuals and for-profit secondhand merchants stand to gain a 
monetary advantage by dealing in stolen goods, “[t]here is no 
monetary incentive for thieves to donate stolen goods or for 
nonprofit organizations to sell them.” 

Finally, the Court held that the ordinance’s $2-per-trans-
action fee constitutes a valid user fee, rather than an unlawful 
tax, because the purpose of the fee is to provide a service rather 
than to generate revenue. 

Continued on next page 
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Federal Law Update

By Marcia L. Howe, Carlito Young, Daniel Klemptner, and Jason Kolkema of Johnson, Rosati, LaBarge, Aseltyne & Field, PC

United States Supreme Court

Fourth Amendment, Unreasonable Searches, Qualified Immunity, 
and Students

Safford Unified School Dist. No. 1 v. Redding,                      
129 S.Ct. 2633 (2009)

Middle school student, by her mother and legal guardian, 
brought § 1983 action against school district, assistant prin-
cipal, administrative assistant, and school nurse alleging that 
strip search violated her Fourth Amendment rights. In particu-
lar, the defendants searched the student after they found knives 
and other contraband in her day planner. The student denied 
owning the material, as well as disbursing the items. She even 
consented to the defendants’ searching her belongings. 

The defendants’ search of the student’s belongings pro-
duced nothing. As such, the defendants had the student re-
move her clothing to further look for illegal contraband, such 
as drugs. This caused the student’s breasts and pelvic area to 
be partially exposed. 

The Supreme Court found the defendants’ search violated 
plaintiff ’s Fourth Amendment rights. Specifically, the Court 
found the fact the defendants had a sufficient suspicion the stu-
dent hid the contraband in her underwear did not justify the 
search under the Fourth Amendment. Per the Court, the con-
tent of the suspicion did not warrant the degree of intrusion.

However, the Court ultimately dismissed the claims 
against the individual defendants on the grounds the “clearly 
established law” did not indicate their conduct violated the 
Fourth Amendment. Per the Court, the multiple decisions 
regarding the validity of student strip searches in the lower 
courts made it unclear whether such conduct constituted a 
Fourth Amendment violation at the time it occurred.

Pregnancy Discrimination Act

AT&T v. Hulteen, ___ US ___(2009)

Souter, J., delivered the opinion of the Court, in which 
Roberts, C.J. and Stevens, Scalia, Kennedy, Thomas and Alito, 
JJ., joined. Stevens, J., filed a concurring opinion. Ginsburg, 

Court Upholds ZBA’s Denial of a Variance Because Desire to Build 
One’s Preferred Design Is Not a Basis for a Variance 

Risko v Grand Haven Charter Twp Zoning Board of Appeals
 __ Mich App __; __ NW2d __ (2009)

A Michigan court has also recently given townships clari-
fication that a landowner’s desire to build according to that 
owner’s preferred design is not a basis to grant a variance. 

In this case, a township ZBA denied a variance request to 
build a single-family home on a lot within a critical dune zone. 
The township ZBA denied the application, finding that no ex-
traordinary circumstances existed with respect to the property 
and that the variance was not “necessary for the preservation 
and enjoyment of a substantial property right” because other 
designs were available that would allow them to build the resi-
dence and garage without the need for a variance. 

The petitioners appealed, arguing that changing their de-
signs would cause them to incur significant additional expense 
and delay. The petitioners also argued that the ZBA’s decision 
was faulty as relying on a standard—that an alternative design 
existed that would not require a variance—that was not listed 
in the zoning ordinance. 

The Michigan Court of Appeals upheld the ZBA’s de-
nial of the variance. It explained that the applicants’ desire 
to build according to a “preferred design” was not “necessary 
for the preservation and enjoyment of a substantial property 
right” as required by the zoning ordinance. It interpreted the 
phrase “substantial property right” to mean the right to build 
on property for residential use—but not build according to 
a preferred design. As a result, the ZBA properly denied the 
variance. 

State Law Update
Continued from page 35
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J., filed a dissenting opinion, in which Breyer, J., joined.
The Pregnancy Discrimination Act (PDA) states “that 

it is discriminatory to treat pregnancy-related conditions 
less favorably than other medical conditions,” Newport News 
Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 684, 
103 S.Ct. 2622, 77 L.Ed.2d 89. AT&T had a long-standing 
pension system which calculated seniority based on years of 
employment minus un-credited leave time. Overall, that sys-
tem consistently gave less retirement credit for pregnancy ab-
sences than for other medical leave. On the day the PDA went 
into effect, AT&T replaced its old plan with a new one that 
provided equal service credit for pregnancy leave and other 
disabilities, but did not make any retroactive adjustments for 
the remaining discrepancies that predated the PDA. There-
fore, respondents received less service credit for their pre-PDA 
pregnancy leave than they would have received for general dis-
ability leave during the relevant time. This ultimately resulted 
in smaller pensions. 

The Court concluded that §703(h) protects AT&T’s ben-
efit calculation rule: “it shall not be an unlawful employment 
practice for an employer to apply different standards of com-
pensation...pursuant to a bona fide seniority...system...provid-
ed that such differences are not the result of an intention to 
discriminate because of...sex.” The Court went on to say that 
an employer does not necessarily violate the PDA when it pays 
pension benefits calculated in part under an accrual rule, ap-
plied only pre-PDA, that generally gave less retirement credit 
for pregnancy than for medical leave. Before the enactment 
of the PDA, “an exclusion of pregnancy from a disability-
benefits plan providing general coverage [was] not a gender-
based discrimination at all” as a matter of law. General Elec. 
Co. v. Gilbert, 429 U.S. 125, 136, 97 S.Ct. 401, 50 L.Ed.2d 
343. Therefore, because the pension payments were in keep-
ing with a bona fide seniority system with no discriminatory 
terms, AT&T was insulated from challenges under Title VII 
§ 703(h).

Age Discrimination

Gross v. FBL Financial Services, ___ US ___(2009)

Thomas, J., delivered the opinion of the Court, in which 
Roberts, C.J., and Scalia, Kennedy, and Alito, JJ., joined. Ste-
vens, J., filed a dissenting opinion, in which Souter, Ginsburg, 
and Breyer, JJ., joined, Breyer, J. filed a dissenting opinion, in 
which Souter and Ginsburg, JJ., joined.

Petitioner alleged that respondent acted unlawfully when 
it demoted him on the basis of his age. The trial court in-
structed the jury to find for petitioner if he proved that age 
was a motivating factor in the demotion (i.e., a “mixed-motive” 
case). The U.S. Court of Appeals for the Eighth Circuit re-
versed and remanded. The Supreme Court held that the Age 
Discrimination in Employment Act (ADEA) does not autho-

rize mixed-motive age discrimination claims, because the or-
dinary meaning of the ADEA’s requirement that an employer 
took adverse action “because of” age is that age was “the rea-
son” that the employer decided to act. Therefore, to establish 
a disparate-treatment claim, plaintiff must prove that age was 
the “but-for” cause of the employer’s adverse decision. As such, 
the burden of persuasion did not shift to the employer to show 
that it would have taken the action regardless of age, even 
where plaintiff had produced some evidence that age was one 
motivating factor in that decision. For this reason, the Court’s 
interpretation of the ADEA is not governed by Title VII deci-
sions applying the burden-shifting framework such as Price 
Waterhouse v. Hopkins, 490 U.S. 228, 258, 109 S.Ct. 1775, 
104 L.Ed.2d 268 (1989) (plurality opinion), and followed by 
Desert Palace, Inc. v. Costa, 539 U.S. 90, 123 S.Ct. 2148, 156 
L.Ed.2d 84 (2003). 

Race Discrimination

Ricci v. DeStefano, ___ US ___(2009)

Kennedy, J., delivered the opinion of the Court, in which 
Roberts, C.J., and Scalia, Thomas and Alito, JJ., joined. Sca-
lia, J., filed a concurring opinion. Alito, J., filed a concurring 
opinion, in which Scalia and Thomas, JJ., joined. Ginsburg, 
J., filed a dissenting opinion, in which Stevens, Souter and 
Breyer, JJ., joined.

The Supreme Court ruled that the City of New Haven 
violated Title VI, 42 USC §2003-2(a)(1), when it refused to 
certify an objective, promotional examination used to discover 
the most qualified firefighters available for the position. The 
exam at issue resulted in the white firefighters ending up with 
a disproportionately higher rate of success than their minority 
counterparts. Faced with a highly-scrutinized and politically-
charged local debate on the subject, the City chose to discard 
the test in light of competing threats of litigation from each 
side. Petitioners—both white and Hispanic firefighters who 
were scored more favorably than other minority groups—
filed a lawsuit alleging that they were denied an opportunity 
for promotion based on their race, due to the City’s decision 
to discard the test results. Defendants responded that they 
were met with an impossible choice, irrespective of their ul-
timate decision. Essentially, defendants argued that had the 
City certified the test, it could have faced Title VII liability 
for adopting a practice having a disparate impact on minority 
firefighters. The district court granted summary judgment for 
the defendants, and the Second Circuit affirmed. However, 
the Supreme Court found that the City’s action in refusing to 
certify the tests did in fact violate Title VII.

Under Title VII, before an employer can engage in inten-
tional discrimination for the asserted purpose of avoiding or 

Continued on next page 
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remedying an unintentional, disparate impact, the employer 
must have a strong basis in evidence to believe it will be subject 
to disparate-impact liability if it fails to take the race-conscious, 
discriminatory action. All the evidence demonstrates that the 
City rejected the test results because the higher scoring candi-
dates were white. Without some other justification, the City’s 
rejection of the test results strictly because the higher-scoring 
candidates were white was prohibited, race-based decision mak-
ing. The Court then asked whether the purpose to avoid dispa-
rate-impact liability excuses what otherwise would be prohib-
ited, disparate-treatment discrimination. The Court recognized 
the tension between eliminating segregation and discrimination 
on the one hand and doing away with all governmentally im-
posed discrimination based on race on the other.

Applying the strong-basis-in-evidence standard to Title 
VII gives effect to both provisions, allowing violations of one 
in the name of compliance with the other only in certain, nar-
row circumstances. It also allows the disparate-impact prohi-
bition to work in a manner that is consistent with other Title 
VII provisions, including the prohibition on adjusting em-
ployment-related test scores based on race. See § 2000e-2(l), 
and the section that expressly protects bona fide promotional 
exams; see § 2000e-2(h). 

The Court then found that the City’s race-based rejection 
of the test results could not satisfy the strong-basis-in-evidence 
standard for several reasons: 
(1) The threat of a significant statistical disparity without 

more is far from a strong basis in evidence that the City 
would have been liable under Title VII had it certified the 
test results. That is because the City could be liable for 
disparate-impact discrimination only if the exams at issue 
were not job related and consistent with business neces-
sity, or if there existed an equally valid, less discriminatory 
alternative that served the City’s needs but that the City 
refused to adopt. § 2000e-2(k)(1)(A),(C). Based on the 
record the parties developed through discovery, there was 
no substantial basis in evidence that the test was deficient 
in either respect.

(2) The City’s assertions that the exams at issue were not job 
related and consistent with business necessity are blatantly 
contradicted by the record, which demonstrates the de-
tailed steps taken to develop and administer the tests and 
the painstaking analyses of the questions asked to assure 
their relevance to the captain and lieutenant positions. 

(3) Respondents also lack a strong basis in evidence showing 
an equally valid, less discriminatory testing alternative 
that the City, by certifying the test results, would neces-
sarily have refused to adopt. 

(4) Fear of litigation alone cannot justify the City’s reliance on 
race to the detriment of individuals who passed the exami-
nations and qualified for promotions. Discarding the test 
results was impermissible under Title VII, and summary 
judgment is appropriate for petitioners on their disparate-
treatment claim. If, after it certifies the test results, the City 
faces a disparate-impact suit, then in light of this holding 
the City could avoid disparate-impact liability based on the 
strong basis in evidence that, had it not certified the results, 
it would have been subject to disparate-treatment liability.

U.S. Court of Appeals, Sixth Circuit
Excessive Force with the Use of Pepper Spray and                          

in Rescuing the Unconscious Plaintiff

Grawey v. Clare County, 567 F3d 302 (6
th
 Circuit, 2009)

After consuming several drinks, the plaintiff became 
unintentionally involved in a bar fight, where his head was 
slammed onto a table. When he left the bar, he was not acting 
normally, but was loud, used profanity, and avoided the city 
officer trying to talk with him about the incident by walking 
around a car as the officer moved in his direction. Plaintiff 
then fled the bar parking lot on foot into the neighborhood 
with city officers in pursuit. Dispatch was notified of a fleer, 
and county sheriff deputies responded. Before they arrived, 
the plaintiff stopped at a building, put his hands on the wall, 
and told the city officer he surrendered. The city officer pep-
per sprayed him at least three times, and took him down to 
the ground, where he passed out. After he was handcuffed and 
secured, the sheriff deputies arrived. One tried to control the 
growing crowd, but Officer Davis assisted in carrying the un-
conscious suspect to the police vehicle to transport him to the 
nearby hospital. In that process, he tried to turn the suspect by 
picking up and twisting his leg, allegedly pulling it up to the 
middle of his back. 

The plaintiff argued the officers used excessive force in 
pepper spraying after he surrendered, and further, the twisting 
of the leg, which caused a broken ankle, constituted excessive 
force. He believed this extra force was used because the officers 
were reacting to the plaintiff ’s mother’s screaming they were 
treating him badly because he was gay. The panel consisted 
of Judge Kethledge, Judge Helen White, and Judge Polster, 
a district court judge sitting by assignment, who wrote the 
opinion concluding the plaintiff ’s allegations stated a claim 
for excessive force and the deputy was not entitled to qualified 
immunity because any reasonable person would know not to 
turn a person over by twisting his leg, but rather to just roll 
him over. The Motion for Rehearing is pending. 

Federal Law Update
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Prosecutorial Immunity and Qualified Immunity                                   
for a Warrantless Entry

Brooks v. Rothe, 577 F3d 701(6
th
 Circuit, 2009)

A night manager of a domestic shelter requested an am-
bulance for one of its residents, who appeared to be seriously 
ill. When the first responder, the defendant, Officer Rothe, 
arrived, he was denied entry because the shelter’s policy was 
that officers were admitted only if they had a search warrant. 
When the EMTs arrived shortly thereafter, only they were al-
lowed to enter. 

On the way back to the station, Officer Rothe informed his 
chief about the refusal to allow him entry. He then learned the 
EMTs believed the illness was caused by a drug overdose. At the 
station, the chief (who had contacted the county prosecutor by 
phone), the assistant prosecutor, and Officer Rothe discussed 
whether exigent circumstances existed because, if the drugs were 
still available in the shelter, the drugs jeopardized the safety of 
other residents, including children. Additionally, immediate 
action was necessary to prevent destruction of evidence based 
upon the drug overdose. The assistant prosecutor participated 
in the discussion both in her role as a prosecutor and as a shelter 
board member. It was decided she would accompany the officer 
to try to convince the manager to allow entry. 

The assistant prosecutor approached the door and re-
quested entry, but was denied and was unsuccessful in push-
ing her way into the shelter because the manager had her foot 
at the bottom of the door to prevent entry. The officer then 
ordered her to open the door. The manager refused again, so 
the officer asked the assistant prosecutor to step aside, and he 
forced his way into the shelter. 

Although it was learned the resident did ingest non-pre-
scribed painkillers in her bedroom, she apparently used the last 
ones because no drugs were found. Other residents and man-
ager admitted she had ingested three white pills in her room, 
a violation of the shelter’s policy. While the officer searched, 
the assistant prosecutor spoke with the residents. After secur-
ing the scene, the officer arrested the manager under MCL 
750.81d, a felony for the failure to follow police commands, 
whether lawful or not. 

Notwithstanding the panel’s concern for the constitution-
ality of the Michigan statute requiring citizens to follow even 
unlawful command of an officer, Judge Gilman concluded the 
officer’s entry was justified by exigent circumstances, which 
defeated the claims against the chief, the officer, the county 
prosecutor, and the assistant prosecutor under 42 USC 1983. 
Judge Karen Nelson Moore dissented. No Motion for Rehear-
ing was filed.

 

Prosecutorial Immunity and 11
th
 Amendment Immunity

Cady v. Arenac County, 574 F3d 334 (6
th
 Cir. 2009)

Police officers were dispatched in response to a call claim-
ing that a person was being restrained after he was observed 
breaking into vehicles. When they arrived, the officers received 
conflicting accounts about what had taken place and the cause 
of an altercation that had occurred. While Cady claimed that 
he was “jumped” by several individuals after he came onto the 
property in an attempt to investigate who was hit with a water 
balloon, four individuals at the caller’s residence informed the 
officers that Cady was the aggressor. The officers ultimately 
arrested Cady, who was charged on a “weekend warrant” with 
two state misdemeanor counts of assault and battery. 

Despite his belief that Cady received the “the worst of the 
tussle,” the assistant prosecutor refused to dismiss the charges 
outright, but ultimately entered into a “deferred prosecution 
agreement” which precluded Cady from filing civil claims 
against the other participants of the altercation for a period 
of six months. In the agreement, Cady also agreed that the 
charge would be re-issued if he violated the terms during the 
next six months. 

With the undisclosed belief that the provision was uncon-
stitutional, Cady signed the DPA and, less than five months 
later, filed a civil lawsuit against the other participants in the 
county circuit court. Upon learning of the civil lawsuit, the 
prosecutors decided to reissue the criminal charges. After Cady 
was acquitted by the jury on all charges, he brought a §1983 
action against the county and the county prosecutor in his of-
ficial and individual capacities, alleging that his rights under 
the Petition Clause of the First Amendment were violated as 
a result of the imposition of the provision precluding a civil 
action and the reinstatement of the charges. 

Without addressing the district court’s separate conclusion 
that the agreement was unenforceable due to “prosecutorial 
overreaching,” the Sixth Circuit held the district court prop-
erly granted summary judgment in favor of the county pros-
ecutor on the individual capacity claim because the conduct 
related to the waiver-of-civil-claims provision were covered by 
absolute immunity. Reasoning that the agreement resembled 
plea bargains that prosecutors routinely enter into with crimi-
nal defendants, the court rejected Cady’s argument that abso-
lute immunity was not available because the county prosecutor 
was improperly acting solely as the advocate for the alleged 
victims (and not the State), stating that “a prosecutor’s alleg-
edly improper motive alone is not enough to defeat absolute 
immunity, so long as the general nature of his actions falls 
within the scope of his duties as an advocate for the State.” 
However, the Sixth Circuit rejected the district court’s appli-

Continued on next page 
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cation of absolute immunity as to the official capacity claim, 
which carried over to the claim against the county itself due 
to the district court’s finding that the county prosecutor was 
a policymaker under Pembaur v City of Cincinnati, 475 US 
469 (1986). Although the court found that absolute pros-
ecutorial immunity was not applicable in an official capacity 
claim, it concluded that the claim was barred by sovereign im-
munity under the Eleventh Amendment because the county 
prosecutor was acting as an agent of the State (as opposed to 
the County) when he made the decisions related to the is-
suance of the criminal charges, entry of the agreement, and 
Cady’s prosecution. Since his actions could not be attributed 
to the County, the County could not be held liable even if the 
county prosecutor’s actions violated Cady’s rights. 

Sex Discrimination

Upshaw v. Ford Motor Co., __ F3d ___ (6
th
 Circuit, 2009)

Viewing the evidence in a light most favorable to plain-
tiff, the court held that a reasonable juror could find plaintiff 
established a prima facie case and there was a genuine issue 
of material fact whether defendant’s proffered legitimate non-
discriminatory reasons for her termination, considered in con-
text, amounted to a pretext. For her failure to promote, plain-
tiff met her burden of establishing that she was qualified by 

showing that 1) defendant did not adhere to its stated criteria 
for granting the promotions at issue, and 2) two similarly situ-
ated employees outside of her protected class were promoted, 
while she was not. However, because defendant learned (for 
the first time) through discovery that these two employees 
were promoted based on faulty performance ratings, the court 
found defendant successfully met its burden of establishing a 
legitimate non-discriminatory reason for not granting plaintiff 
a promotion. Further, she failed to raise a genuine issue of ma-
terial fact whether defendant’s claim of mistake was a pretext 
for race discrimination. However, based on the close temporal 
relationship between plaintiff ’s EEOC charge and defendant’s 
request for information from other employees documenting 
her complaint activity, as well as her supervisor’s request for 
discipline, the court concluded that she created a genuine issue 
of material fact for a prima facie case of retaliation. 

Union Representation

Courie v. Alcoa Wheel & Forged Products,                            
___ F3d ___ (6

th
 Circuit, 2009)

Judges Martin, Suhrheinrich, and Gibbons held that a 
union may negotiate a settlement agreement on behalf of one 
of its members (plaintiff ) where plaintiff admitted he should 
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not have called his co-worker “Jew Boy” in exchange for the 
warning to be stricken from plaintiff ’s record. Bargaining for 
such an exchange constitutes reasonable union action. Thus, 
the lower court properly dismissed plaintiff ’s claims because 
the settlement agreement itself was not discriminatory.

Family Medical Leave Act

Hunter v. Valley View Local Schools,                                      
__ F3d ___(6

th
 Circuit, 2009)

Judges Gibbons, Keith, and Clay found that the Family 
Medical Leave Act (FMLA), like Title VII, authorizes claims 
based on an adverse employment action motivated by both 
the employee’s use of FMLA leave and also other, permissible 
factors. Plaintiff, who was injured in a car accident, took in-
termittent periods of FMLA leave from her work as a school 
custodian while undergoing three rounds of surgery. Shortly 
after she returned to work, defendant placed her on involun-
tary leave. She alleged defendant impermissibly considered her 
use of FMLA leave in making this decision. 

The court agreed with plaintiff because the FMLA’s “im-
plementing regulations explicitly forbid an employer from 
considering an employee’s use of FMLA leave when making an 
employment decision.” However, defendant’s superintendent 
admitted in her deposition that her decision to place plain-
tiff on involuntary leave was based on considering plaintiff ’s 
taking of FMLA leave as a negative factor. Because plaintiff 
presented evidence of improper motive, the burden shifted to 
defendant to prove by a preponderance of the evidence that it 
would have placed her on involuntary leave regardless of her 
use of FMLA leave. See Price Waterhouse v. Hopkins, 490 U.S. 
228, 258, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989) (plurality 
opinion), and followed by Desert Palace, Inc. v. Costa, 539 U.S. 
90, 123 S.Ct. 2148, 156 L.Ed.2d 84 (2003). 

Although the record did not support defendant’s argu-
ment that it placed her on involuntary leave because she was 
unable to perform the functions of her job, the court at least 
left open the possibility that, if supported, it may be sufficient 
to entitle defendant to summary judgment. 

American Disability Employment Act

Geiger v. Tower Auto., __ F3d ___ (6
th
 Circuit, 2009)

Judges Gibbons and Kennedy, with a concurrence by Judge 
Rogers, held that Gross overruled its ADEA precedent, to the 
extent cases applied Title VII’s burden-shifting framework, if 
the plaintiff produced direct evidence of age discrimination. 
The court also held the McDonnell Douglas test remains appli-
cable law and can still be used to analyze ADEA claims based 
on circumstantial evidence. It was concluded in this case that 
the district court properly held the plaintiff failed to make a 

prima facie showing of age discrimination and entered judg-
ment as a matter of law for the defendant. 

The court determined plaintiff did not provide direct 
evidence of age discrimination. He alleged his supervisor, R, 
arranged for a younger employee to receive training perti-
nent to plaintiff ’s job and suggested plaintiff take a volun-
tary layoff for the duration of the training. Plaintiff argued a 
statement by R and his behavior constituted direct evidence 
of age discrimination. However, he presented no evidence 
to suggest R was involved in the decision to hire another, 
younger person(s) for the new area buyer position instead of 
him. Further, because plaintiff had not alleged R’s statement 
occurred in relation to the decision to terminate his employ-
ment, this conduct was not direct evidence. In fact, there was 
no evidence to indicate R’s allegedly discriminatory mindset 
resulted in any adverse employment action because plaintiff 
was ultimately allowed to attend the training session. 

As to circumstantial evidence of age discrimination, the 
threshold issue was whether defendant terminated plaintiff in 
the context of a “work force reduction.” Plaintiff claimed his 
termination did not constitute a work force reduction because 
he was replaced by S, who was selected for the new area buyer 
position covering the Elkton and Clinton facilities. Because 
plaintiff was formerly the MRO buyer for the Elkton facility, 
he argued she replaced him. However, S was selected to per-
form plaintiff ’s former duties in addition to her former duties 
as the MRO buyer for the Clinton facility. Thus, S did not 
replace plaintiff but was hired to perform both his duties and 
her own. Further, the record indicated S did not perform all 
of plaintiff ’s former duties because she was working out of the 
Clinton plant. Many of plaintiff ’s responsibilities at the Elk-
ton plant were absorbed by hourly employees there. 

Because plaintiff failed to provide additional evidence he 
was terminated or not hired on account of his age, as required by 
the heightened standard for work force reduction cases, the court 
found he did not establish a prima facie case of age discrimina-
tion. Even if the court were to assume the evidence he presented 
met the heightened standard and established a prima facie case 
of age discrimination, he did not establish defendant’s stated 
reason—a reduction in force from 21 employees to 6—was pre-
text, and age was the real reason for his termination. Affirmed.

Sexual Discrimination

Risch v. Royal Oak Police Departmentt

___ F3d ___(6
th
 Circuit, 2009)

Plaintiff, a female police officer, was denied a promotion 
for a position that defendant ultimately filled with two male 
officers who obtained lower scores than she did in the promo-
tional process. The court held that plaintiff presented suffi-

Continued on next page 
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cient evidence to establish a genuine issue of material fact as to whether defendant’s alleged 
legitimate, nondiscriminatory reason for failing to promote her amounted to pretext. The court 
further reasoned that plaintiff “was as qualified as or better qualified than either” of the other 
two candidates. Also, the court found particularly compelling the presence of other evidence 
that pointed to a “general atmosphere of discrimination” within the department. This included 
“male officers frequently ma[king] degrading comments regarding the capabilities of female 
officers, expressed the view that female officers would never be promoted to command posi-
tions, and made generally degrading remarks about women.” The court called attention to the 
comments of command-level personnel because “discriminatory statements made by individu-
als occupying managerial positions can be particularly probative of a discriminatory workplace 
culture.” 

Federal District Court, Eastern District Michigan
Fourth Amendment, False Arrest/Imprisonment and Qualified Immunity

Howard v. Wayne County Sheriff ’s Office et al, 2009 WL 2849135 (ED Mich)

Plaintiff filed suit against the defendant officer after an incident in which plaintiff elbowed 
the officer in the lobby of a municipal building. Plaintiff also responded to the officer in a 
profane manner when the officer ordered him to stop. Plaintiff also told the officer to get out 
of his way. Eventually, plaintiff ’s conduct resulted in the officer’s use of pepper spray to control 
the situation. Plaintiff refuted the officer’s account of the story and indicated he acted politely 
towards the officer and accidently bumped the officer as he entered the building. 

Despite the differences in the parties’ stories, it was undisputed plaintiff did not comply 
with the officer’s orders that he submit to arrest at least four (4) times. Per the court, this failure 
provided the officer probable cause to arrest plaintiff for obstruction of justice. As such, the 
court dismissed plaintiff ’s false arrest/imprisonment and malicious prosecution claims. 

Furthermore, the court found qualified immunity barred plaintiff ’s excessive force claims 
regarding the pepper spray. Per the court, the undisputed fact plaintiff raised his hands when the 
officer reached for his arm, yelled at a nearby female onlooker during the incident, and spoke 
in an “excited” voice throughout the incident did not make the “unlawfulness of the [officer’s] 
conduct” readily apparent under the circumstances. 

Fourth Amendment, Malicious Prosecution and Lesser Included Offenses

Sullivan v. Regents of University of Michigan, et al 
2009 WL 2915787 (ED Mich)

The defendant, a U of M officer, arrested plaintiff during a traffic stop in which he learned 
plaintiff had a suspended license and outstanding warrants. Plaintiff did not readily comply 
because she did not believe the defendant had authority outside of the campus. Regardless, 
plaintiff eventually complied with the defendant’s attempts to arrest.

A jury found plaintiff guilty of driving with a suspended license, as well as the lesser felony 
offense of assaulting an officer. Initially, the prosecution sought a four-year felony charge on the 
assault charges, but the jury convicted plaintiff on the lesser included charge instead. 

As to the malicious prosecution claim only, the court found plaintiff ’s adverse jury verdict in 
the state criminal proceedings precluded her allegations. Moreover, the court rejected plaintiff ’s 
position that the fact the jury found her guilty on the lesser felony assault charge indicated the 
stated criminal charges were resolved in her favor. Per the court, such a verdict did not constitute 
“a final order in favor of the accused.” 
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Legislative Update
By Kester K. So and Wendy R. Underwood, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have considered numerous bills of 
municipal interest. The following are summaries of some of those bills:

Continued on next page 

Laws Enacted
County Reporting. •	  HB 4184 amends the Uniform 
System of Accounting Act to modify the uniform sys-
tem of accounting and reporting.  Amends sections 4 
and 5 of 1919 PA 71, MCL 21.44 and 21.45.

Uniform Securities.•	   HB 4696 amends the Michigan 
Strategic Fund Act to update Uniform Securities Act 
references.  Amends section 23 of 1984 PA 270, MCL 
125.2023.

Loaning Agent.•	   HB 4744 amends the Gifts of Prop-
erty Act to clarify city, village, township or county 
as intermediary loaning agent.  Amends section 2 of 
1913 PA 380, MCL 123.872.

Cobo.  •	 HB 4998 amends the Regional Convention 
Facility Authority Act to provide for a period of time 
during which a qualified city (Detroit) may disap-
prove a lease of a qualified convention facility (Cobo 
Hall) to a regional convention facility authority and 
dissolves the regional convention facility authority if 
the lease is disapproved within the period provided.  
Amends sections 5, 7, 11, and 19 of 2008 PA 554, 
MCL 141.1355, 141.1357, 141.1361, and 141.1369.  
See also SB 586, 587, and 588, which amend the 
Health and Safety Fund Act, the State Convention 
Facility Development Act, and the Michigan Trust 
Fund Act, for other portions of the package.

Bills Passed by the Senate
Sewage. •	  SB 674 would amend the Municipal Sew-
age and Water Supply Systems Act to allow inter-
municipal water and sewer authorities to contract 
with Indian tribes for payment of system construc-
tion costs.  Amends section 7 of 1955 PA 233, MCL 
124.287.  See also SB 675, 676, 677, 678, and 679, 
which would further amend the Municipal Sewage 
and Water Supply Systems Act.

Drain Financing.  •	 SB 715 would amend the Drain 
Code of 1956 to require additional information 
for notice of review of apportionment of benefits.  
Amends section 154 of 1956 PA 40, MCL 280.154.

Bills Passed by the House of Representatives
Failing Schools.•	   HB 4787 would amend the Revised 
School Code to provide for certain measures to iden-
tify and restructure failing schools.  Amends sections 
5, 507, and 1701a of 1976 PA 451, MCL 380.5, 
380.507, and 380.1701a and adds sections 1280c and 
1320 and part 6d.  See also HB 4788 and HB 4789 
which would amend the Public Employee Relations 
Act and the State School Aid Act of 1979.

Road Projects.•	   HB 5072 would amend the Transpor-
tation Economic Development Fund Act to modify 
allocation for economic development road projects in 
any targeted industries.  Amends section 11 of 1987 
PA 231, MCL 247.911.

Processing Centers.•	   HB 5086 would amend the 
Michigan Renaissance Zone Act to increase the num-
ber of additional renaissance zones for agricultural 
processing facilities.  Amends section 8c of 1996 PA 
376, MCL 125.2688c.

Hotel-Motel Tax. •	  HB 5120 would amend the State 
Convention Facility Development Act to modify dis-
tribution of money remaining in the convention facil-
ity development fund that is not used for indebted-
ness or certain other purposes.  Amends section 10 of 
1985 PA 106, MCL 207.630.

Economic Development.•	   SB 428 would amend the 
Local Development Financing Act to allow the Mich-
igan economic development corporation to designate 
all or a portion of an authority district as a certified 
alternative energy park.  Amends sections 2, 3, 12, 
and 12a and adds section 12c of 1986 PA 281, MCL 
125.2152, 125.2153, 125.2162, and 125.2162a.  See 
also SB 358, SB 493, and HB 4674, which would 
amend the Local Development Financing Act and the 
Michigan Business Tax Act, for other portions of the 
package.

Bills Introduced in the Senate
Renaissance Zones.  •	 SB 697 would amend the Michi-
gan Renaissance Zone Act to provide for reduction 
of investments in renaissance zones and exempt tool 
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and die recovery zones from phase-out.  Amends sec-
tions 8c and 9 of 1996 PA 376, MCL 125.2688c 
and 125.2689.

Brownfield. •	  SB 742 would amend the Brownfield 
Redevelopment Financing Act to revise the popula-
tion threshold for the brownfield redevelopment au-
thority.  Amends sections 2 and 16 of 1996 PA 381, 
MCL 125.2652 and 125.2666.

School Elections.  •	 SB 751 would amend the Michigan 
Election Law to restrict the dates when school dis-
tricts can hold elections.  Adds section 642c to 1954 
PA 116, MCL 168.1 et seq.  See also SB 752, 753, and 
754, which would amend the Revised School Code 
and further amend the Michigan Election Law, for 
other portions of the package.

School Elections.  •	 SB 755 would amend the Michigan 
Election Law to eliminate special elections to submit 
ballot questions to borrow money, increase a millage, or 
establish a bond if an initiative petition is filed. Amends 
section 641 of 1954 PA 116, MCL 168.641.  See also 
SB 756, which would further amend the Michigan 
Election Law, for other portion of the package.

Drain Commissioners. •	  SB 758 would amend the Drain 
Code of 1956 to allow elimination or reestablishment 
of the office of drain commissioner.  Amends section 
21 of 1956 PA 40, MCL 280.21.

Internet School Elections.  •	 SB 881 would amend the 
Michigan Election Law to establish a pilot project to 
test Internet voting, voting by mail, or a combina-
tion of Internet voting and voting by mail in school 
district elections.  Adds section 317 of 1954 PA 116, 
MCL 168.1 et seq.

Bills Introduced in the House of Representatives
Transit.•	   HB 5173 would create a transit revitalization 
investment zone tax increment finance authority.

Renaissance E-Zones.•	   HB 5202 would amend the 
Michigan Renaissance Zone Act to create renaissance 
entrepreneurial zones (e-zones).  Amends section 3 of 
1996 PA 376, MCL 125.2683 and adds section 8g.

Conversion Schools. •	  HB 5238 would amend the Re-
vised School Code to provide for public school academies 
conversion schools.  Amends sections 3, 5, and 1701a of 
1976 PA 451, MCL 380.3, 380.5, and 380.1701a.  See 
also HB 5237, which would amend the State School 

Aid Act of 1979 to provide school aid funding for public 
school academies conversion schools.

County Payments. •	  HB 5251 would modify rev-
enue sharing payment formula for certain counties.  
Amends section 11 of 1971 PA 140, MCL 141.911.  
See also HB 5252, which would amend the General 
Property Tax Act, for other portion of the package.

Statewide Pool.  •	 HB 5345 would create and imple-
ment a uniform health coverage plan for all govern-
ment employees.

Development.•	   HB 5346 would create the Next Mich-
igan Development Act.  See also HB 5347, 5348, 
5349, 5350, and 5351, which would amend the Local 
Development Financing Act, the Plant Rehabilitation 
and Industrial Development Districts Act, the Michi-
gan Renaissance Zone Act,  the General Property Tax 
Act, and the Michigan Economic Growth Authority 
Act, for other portions of the package.

Energy Efficiency and Renewable Energy Projects. •	  
HB 5375 would create an energy efficiency and re-
newable energy revolving loan fund to provide loans, 
grants, and other forms of assistance to public or pri-
vate entities for energy efficiency and renewable en-
ergy projects.

Brownfields.  •	 HB 5457 would amend the Brownfield 
Redevelopment Financing Act to provide for recap-
ture of certain costs for relocation of certain school 
buildings under the brownfield redevelopment au-
thority.  Amends sections 2 and 13 of 1996 PA 381, 
MCL 125.2652 and 125.2663.

Governmental Liability.  •	 HB 5491 would amend the 
Governmental Liability for Negligence Act to limit 
a municipal corporation’s liability for injuries arising 
from a sidewalk which is a portion of a county high-
way to defects of which the municipal corporation 
had knowledge and change the rebuttable inference 
regarding a defect of less than two inches to a rebut-
table presumption.  Amends section 2a of 1964 PA 
170, MCL 691.1402a.

Neighborhood Enterprise Zones.•	   HB 5495 would 
amend the Neighborhood Enterprise Zone Act to 
modify the effective period of neighborhood enterprise 
zone certificates under certain circumstances.  Amends 
section 12 of 1992 PA 147, MCL 207.782. 
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I’ll Bet You Didn’t Know (or maybe you forgot): 
Good Fences Make Good Neighbors

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, PLC

I’ll bet you didn’t know (or maybe you forgot)—actually, 
in this case, I would bet that it is something you already know 
but just haven’t thought about recently—that Public Act 34 of 
1978 [MCL 43.51, et seq.] (the “Act”) provides rules regarding 
the construction and maintenance of fences (as well as estab-
lishing rules for compensation for same). The Act also provides 
for the appointment of fence viewers in townships. 

With respect to construction of a fence, section 3 of the 
Act [MCL 43.53] provides that, “The owner of real property 
who constructs a fence shall pay for the construction and mainte-
nance of that fence.” That sounds simple enough. The Act goes 
on, however, to establish circumstances where the adjoining 
property owner who did not construct the fence may neverthe-
less be held accountable for a proportionate share of its cost 
or value.

Subsection (2) of section 3 of the Act provides:

 If an adjoining property owner or a tenant using the 
property of the adjoining property owner uses or begins 
to use the fence for purposes of restraining or contain-
ing animals the adjoining property owner or tenant 
shall compensate the owner of the real property who 
constructed the fence for the adjoining property owner’s 
proportionate share of the current value of the fence as 
determined by the parties and based upon the adjoining 
property owner’s use of the fence. In the alternative, the 
adjoining property owner may construct his own fence.

This can mean that, if your neighbor has a dog and lets it 
loose in the backyard, the neighbor is using the fence you built 
“for purposes of restraining or containing animals” and, therefore, 
can be made to pay a proportionate share of the current value 
of your fence. If your neighbor objects, as neighbors are wont 
to do, you can simply quote Robert Frost from Mending Wall 
and say, “Good fences make good neighbors.”

The legislature knew, of course, that there would be 
disputes as to when an adjoining property owner should be 
responsible for a portion of the fence construction cost or 
“current value” under the Act. The legislature also knew there 
would be disputes as to how much the adjoining landowner’s 
proportionate share should be; and they provided a remedy in 
the Act, at least where the property is in a township.

If the property is in a township, there is a government of-
ficial available to resolve such a dispute. Section 4 of the Act 
[MCL 43.54] requires the township board in each township to 
appoint at least one fence viewer. When a fence dispute arises, 
a party to that dispute may request the services of the fence 
viewer. The fee paid to the township for the fence viewer’s 
services is $25 for each day of service, with 80 percent of the 
fee going to the fence viewer.

Once the services are requested, the fence viewer, pursuant 
to section 5 of the Act [MCL 43.55], must do one or more of 
the following:

(a) Determine if a property owner or tenant in posses-
sion of property is using a fence constructed or main-
tained by an adjoining property owner, and if so, what 
percentage of the cost of construction and maintenance 
of the fence the property owner or tenant using the fence 
is responsible for.

(b) Assess the amount of damage if an animal of a prop-
erty owner or of a tenant in possession of property causes 
damage to an adjoining property owner’s fence. 

The fence viewer must make his or her decision within 
seven days, and a person may appeal the fence viewer’s decision 
“to a court of competent jurisdiction.” Once the fence viewer 
has made a decision, that decision is binding on the heirs and 
assigns of the parties “until terminated by mutual written agree-
ment recorded in a similar manner or by a subsequent decision 
of a fence viewer based upon a change of circumstances.” [MCL 
43.57]

Section 5 of the Act also provides that a fence viewer has no 
responsibility to settle boundary disputes or to determine the 
location of a boundary. The Act simply provides that bound-
ary disputes are to be settled and boundaries determined pur-
suant to state law.

When a dispute arises with respect to a fence that is the 
boundary line between townships, or a fence which is partly 
in one township and partly in another township, under sec-
tion 6 of the Act [MCL 43.56], one fence viewer from each 
township may be selected to settle the dispute, or one fence 

Continued on next page 
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viewer may be selected by mutual agreement of each township. When a dis-
pute arises with respect to a fence that is the boundary line between a township 
and a city or village, or a fence which is partly in one township and partly in a 
city or village, one fence viewer from the township and one fence viewer from 
the city or village may be selected to settle the dispute, or one fence viewer may 
be selected by mutual agreement of the township and the city or village.

The provision for appointing a fence viewer from a city or village in the 
event of a fence dispute on a boundary line between a township and the city 
or village is the only instance in which the Act authorizes the appointment of a 
fence viewer by a city or village. I guess that means that fence disputes between 
neighbors inside of a city or village will have to continue being settled in the 
traditional ways. As we know, that can include shouting obscenities, fistfights, 
weapons of various kinds, lawsuits or community dispute resolution programs 
(the preferred method). 

Section 8 of the Act [MCL 43.58] further provides that both the fee for 
the fence viewer and any amount of compensation for a fence as determined 
by a fence viewer shall be paid “on or before the first day of the next succeeding 
October.” Any amounts not paid by that date are assessed against the property 
and “collected in the same manner that other taxes are collected.”

The Act, at least in its present form which goes back to 1978, is apparently 
quite effective as there hasn’t been one published appellate decision under it 
since it was enacted in 1978. The last reported decision was in 1963 under the 
previous act and, while there are many reported cases under the predecessors 
to the 1978 act, most of those are from the pre-1910 era. So, apparently, good 
fences do make good neighbors, or so said Robert Frost in Mending Wall:

. . . . 

Before I built a wall I’d ask to know  
What I was walling in or walling out,  

And to whom I was like to give offence.  
Something there is that doesn’t love a wall,  

That wants it down. . . .

. . . . . . . . . . . . . I see him there  
Bringing a stone grasped firmly by the top  

In each hand, like an old-stone savage armed.  
He moves in darkness as it seems to me  

Not of woods only and the shade of trees. 
He will not go behind his father’s saying,  
And he likes having thought of it so well  

He says again, “Good fences make good neighbors.”
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