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Authority to Control Them 

A play in three acts, with the United States Supreme 
Court and the Congress playing lead roles, and the 
Michigan Supreme Court making a virtuoso special 
appearance

By Gerald A. Fisher, Associate Professor, Thomas M. Cooley Law School

Continued on page 3

Only on rare occasion are we able to witness the Congress and the United States 
Supreme Court engaged in a dramatic performance presented in several successive 
acts. However, there is a currently ongoing “theatrical production” for which we have 
been given front row seats to witness the battle to resolve what has been billed by the 
Congress as competing interests, namely the free exercise of religion versus the control 
of land use development by the government. Watching this drama unfold brings to 
mind Shakespeare’s commentary on a serious issue that seemed to lose its way: “If this 
were played upon a stage now, I could condemn it as an improbable fiction.” (Twelfth 
Night, Act III, scene iv).

At the moment, the dramatic performance is at intermission. Nonetheless, there 
is every reason to expect the curtain to rise within the foreseeable future to continue 
the play. Because the subject matter is so critically important, it cannot be said that 
the dialogue in this play is a comedy—but it is hoped that, by the end of the day, the 
conflict between the United States Supreme Court and the Congress will be resolved 
in a manner that will not be judged to be a tragedy. In order to properly explain the 
intricacies of this drama, a brief historical summary would be in order. 

I.
The currently ongoing play began just under three decades ago. The introduc-

tion, Act I, scene i, can be traced to Employment Division v Smith, 494 US 872; 
110 S Ct 1595; 109 L Ed 2d 876 (1990), a case that presented an issue under the 
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Chairperson’s Corner
By Jeffrey V. H. Sluggett, Law Weathers & Richardson, PC

Unfortunately for me, my predecessors have set the bar very high. Nevertheless, 
it is with genuine excitement that I will begin serving as chair of the Public Corpora-
tion Law Section. Over the years that I have been a member of the council, I have 
consistently been impressed with the commitment that other members have to “the 
cause” of public sector law as well as their breadth of knowledge. We, as a section, are 
very fortunate to have so many members willing to contribute their time and talents 
for our benefit.

Well suited to join this group are the council’s two newest members, Catherine 
Mish, an assistant city attorney with the City of Grand Rapids, and Mark Nettleton, 
an attorney with the Grand Rapids’ firm of Mika, Meyers, Beckett & Jones, PLC. 
Please welcome them aboard.

Before moving on to the new, I would like to publicly thank Lori Grigg Bluhm 
(the city attorney for the City of Troy) for her outstanding service to the council 
and the section last year as its chairperson. Both prior to and during her tenure as 
chair, Lori has consistently been willing to assist the council in planning events, 
speaking at various functions, finding volunteers, etc. Personally, she has shown me 
great patience in answering questions and providing me with contacts to allow me to 
better do my job. Lori is someone who makes me proud to be a member of the same 
profession. We are also fortunate to have two excellent attorneys as officers for the 
upcoming year. Bill Beach, of Miller, Canfield, Paddock & Stone, will serve as vice 
chairperson, and Jim Tamm, of O’Connor, DeGrazia, Tamm & O’Connor, P.C., will 
serve as secretary/treasurer.

The section had a very successful summer seminar. For the ninth consecutive 
year, the section, in conjunction with the Michigan Association of Municipal At-
torneys, presented the summer educational conference on June 22-24, at the Grand 
Hotel on Mackinac Island. Sessions over the course of two days included the ba-
sics of municipal contracts, economic development tools, the impact of the 2006 
Civil Rights Initiative, bankruptcy laws as they relate to local government, and a 
Freedom of Information Act update. In addition to the usual amusements on the 
island, attendees also had a chance to hear Justice Marilyn Kelly give a candid picture 
of Michigan Supreme Court proceedings from her vantage point. Many thanks to 
Carol Rosati and Jack Beras for organizing the conference on behalf of the section 
and coordinating with MAMA and the MML staff. The conference was both well 
attended and well received. The council will review participants’ comments from the 
conference at an upcoming meeting in a continuing effort to craft seminars to meet 
the membership’s needs.

With respect to the upcoming year, we anticipate that the section’s annual winter 
conference will be held in February 2008. One of the bigger changes for 2008 will 
be the joint decision by the section and MAMA to hold the summer conference on 
Drummond Island. Drummond Island should present us with a unique opportunity 
to get away for education, a little R&R, and some great networking opportunities. 
We will be sending out more about Drummond Island and our plans for the summer 
conference later.

One thing that most of us have in common (beyond the public nature of our 
clients) is how busy our practices have become. I personally find it harder and 
harder to keep up with new decisions that are issued at some level on almost a daily 



Fall 2007, No. 3

�

Continued  on next page

Free Exercise Clause. Members of a Native American church 
had a religious practice that included ingesting the substance 
“peyote” for sacramental purposes. The plaintiffs in the case 
were released from their employment due to misconduct asso-
ciated with the use of this substance. Oregon had criminalized 
the use of peyote throughout the state, and because plaintiffs’ 
employment had been terminated due to conduct considered 
to be criminal, the members of the church were not given un-
employment benefits. Church members argued that the use 
of peyote was a critical part of their free exercise rights, and, 
founded upon earlier decisions of the court, they argued that 
a government regulation prohibiting the use of peyote as part 
of their religious ceremony should be reviewed using a strict 
scrutiny analysis rather than a rational basis analysis. Justice 
Scalia, writing for the majority in Smith, distinguished the ear-
lier decisions, and held that the Free Exercise Clause does not 
relieve a religious exerciser of the obligation to comply with a 
neutral, generally applicable law. Thus, rational basis, and not 
strict scrutiny, analysis applies to such law.

However, the Smith decision further observed that the 
Free Exercise Clause does require compelling interest review of 
laws that are aimed at religion, and, even where there is an oth-
erwise neutral appearance to the law, government action can 
be fairly described as being aimed at religion “where the state 
has in place a system of individualized exemptions,’’ but “refuses 
to extend” that system to cases of religious hardship.

In Act I, scene ii, the curtain rises, with three years having 
passed following Smith. With music of a somber nature playing, 
the stage lights are focused upon the Congress, revealing a new 
legislative enactment in the final stages of completion. Respond-
ing to Smith, the Congress enacts the Religious Freedom Resto-

Religious Land Uses . . . 
Continued from page 1

basis, combined with staying on top of recently adopted (let 
alone introduced) legislation and trying to meet the clients’ 
expectations.

I believe one of the best services the section can provide 
is to act as a clearinghouse (of sorts) for this ever-mounting 
information; allowing you to synthesize new developments 
relative to your practice in an efficient manner. Traditionally, 
the section has served these functions in several ways: publish-
ing the Quarterly (now in an alternative electronic format), 
presenting seminars on a wide range of public practice topics, 
administering the listserv, and analyzing and reporting on new 
legislation, cases, and other legal developments.

In this regard, I encourage you to share directly with me 
(jeffsluggett@lwr.com) or other members of the council your 
ideas to improve our service to the full membership. We are 
always open to ideas for seminars, topics, changes in how 
we communicate with you, etc. Finally, I want to encourage 
anyone interested in becoming more involved with the sec-
tion to contact Tom Schultz at tschultz@secrestwardle.com 
or Steve Joppich at sjoppich@secrestwardle.com with ideas 
for articles or notes. Contributions are a good way to get 
involved, learn (or “re-learn”) an area, and provide an assist 
to your fellow practitioners. 

ration Act in 1993 [“RFRA”]. In RFRA, with the express intent 
of restoring the free exercise jurisprudence that the Smith case 
had distinguished, Congress broadly prescribed the compelling 
interest test for application in all cases where the free exercise of 
religion is substantially burdened by the government.

Surveying the big picture, enactment of RFRA represent-
ed the completion of a cycle: first, in Smith, as part of its Free 
Exercise Clause jurisprudence, the Supreme Court had per-
mitted restrictions on the exercise of religion as part of the ad-
vancement of a rationally based and generally applicable law; 
however, the Court noted that, although a law may appear to 
be neutral, this appearance of neutrality may be unmasked to 
determine whether such law is, in reality, aimed at religion. 
The method for unmasking a facially neutral law involves the 
application of the compelling interest test in those instances 
where the law establishes a “system of individualized exemp-
tions,” but the government refuses to extend that system to 
cases of religious hardship. Reacting to Smith, Congress then 
felt compelled to make a clear demonstration to its constituency 
that it supports religious exercise unconditionally. This mission 
was carried out by enacting RFRA, which applies the compel-
ling interest test to all local, state, and federal regulations that 
substantially burden religious exercise. The curtain falls with re-
ligious exercisers smiling upon Congress. But . . . the drama is 
not over—we have merely reached the conclusion of Act I.

II.
An important thrust of RFRA amounts to an attempt by 

the Congress to regulate action by the several states based upon 
a First Amendment protection applicable through the Four-
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teenth Amendment. The question presented by such attempt 
is: In what manner is Congress authorized to enact legislation 
attempting to “enforce” against the states federal constitution-
al rights embodied within the Fourteenth Amendment? This 
issue is confronted head-on in Act II.

The United States Supreme Court returns to the stage 
for Act II, scene i, opening with major lines written by Justice 
Kennedy, responding to RFRA. These lines are found in City 
of Boerne v Flores, 521 US 507; 117 S Ct 2157; 138 L Ed 2d 
624 (1997). The facts in Boerne involve a church that desired to 
enlarge its physical structure in order to serve a growing mem-
bership. The church building had been designated as an historic 
structure, and, in the interest of preservation, the city having ju-
risdiction over building permits denied the proposed expansion. 
The church brought suit under RFRA, and the city challenged 
Congress’ authority to “enforce” federal constitutional rights 
against the states in the manner provided in RFRA, claiming 
violation of the Fourteenth Amendment. In this regard, Section 
5 of the Fourteenth Amendment is relevant, and requires a two-
prong showing (Boerne, 521 US at 508):

	 Evidence of widespread and persisting abuses relating to 
the Free Exercise Clause, i.e., evidence of discrimination 
against the free exercise of religion; and 

	 The congressional remedy fashioned to address such abus-
es must have “proportionality and congruence” in relation 
to the national constitutional problem.

As a prologue to delivering the key lines in Boerne, Justice 
Kennedy, speaking for the majority, made several observations, 
including the points that: (1) the compelling interest test of 
RFRA, also requiring a showing that the government was 
acting with the least restrictive means, is “the most demand-
ing test known to constitutional law;” (2) RFRA represents 
a “considerable congressional intrusion into the states’ tradi-
tional prerogatives and general authority to regulate for the 
health and welfare of their citizens; and (3) Section 5 of the 
Fourteenth Amendment does not open the door to an all-out 
tilting of the playing field in favor of churches, and that, as it 
relates to the states, the Congress has the authority to enforce 
Fourteenth Amendment rights, but not the authority to ef-
fectively amend the Constitution.

The resolution of the conflict between the free exercise of 
religion and the government’s land use control authority in the 
Boerne dispute was drawn along the lines of Section 5 of the 
Fourteenth Amendment. It was held that, in enacting RFRA, 
the Congress had before it an insufficient record of abuses with-
in this context. Moreover, in terms of “proportionality and 

congruence,” the heavy burden imposed upon government by 
RFRA far exceeded the enforcement authority granted to the 
Congress. Thus, it was concluded that the Section 5 require-
ments simply were not met, and, on this basis, as applied to 
the states, RFRA was invalidated by the Court.

By way of summary, Act II, scene i was in the nature of an 
opera, with Justice Kennedy standing over the RFRA, sword in 
hand, lamenting in deep voice the task given to the Court in 
the face of the beautiful concept of protecting the free exercise 
of religion, but nonetheless being compelled by the Constitu-
tion to protect the rights of the states by thrusting the fatal 
blow into the heart of the statute. The curtain falls for an ad-
ditional three years, to rise again portraying the Congress final-
izing yet another response to the Court.

III.
Act II, scene ii finds the Congress summoning all of the 

ingredients needed to create legislation to be known as the Re-
ligious Land Use and Institutionalized Persons Act [RLUIPA], 
a statute designed to provide the last word in this ongoing dia-
logue concerning the free exercise of religion. Toward this end, 
in the enactment of RLUIPA, the Congress conducted hearings 
that provided evidence—albeit anecdotal in nature—reflecting 
some basis for suggesting the existence of national discrimina-
tion against the exercise of religion. Then, as it relates to land use 
control, there was an attempt by the Congress to achieve “pro-
portionality and congruence” by following the recipe provided 
in the Smith decision, as performed in Act I, scene i. Specifically, 
Smith had held that the Free Exercise Clause requires compelling 
interest review where a law contains a system of individualized 
exemptions, but the government refuses to extend that system to 
cases of religious hardship.

Focusing upon the most widely applied and litigated land 
use provision of RLUIPA, the so-called substantial burden gen-
eral rule, found at 42 USC, § 2000cc (a)(1) and (2) (with 
emphasis supplied), establishes the following rules:

 The party seeking to assert this part of the RLUIPA must 
make a three-part jurisdictional demonstration, showing the 
presence of the following:
	 A religious exercise in connection with a proposed use 

of property.

	 Such religious exercise was substantially burdened by 
government regulation.

	 The government action occurred in the implementa-
tion of individualized assessments for the approval of 
the proposed use of property

Religious Land Uses . . . 
Continued from page 1
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"Plaintiff, Greater Bible Way 
Temple, proposed an amend-
ment to the City of Jackson’s 
zoning ordinance to change 
the classification of several 
adjacent subdivision lots in the 
heart of an existing single-fam-
ily residential neighborhood.”

Continued  on next page

 If a party passes this three-pronged jurisdictional test, the 
government must then come forward and demonstrate 
that:
	 Its action was in furtherance of a compelling govern-

mental interest; and that

	 Such action represents the least restrictive means of fur-
thering that compelling governmental interest.

To date, RLUIPA has been litigated in several federal dis-
trict and circuit courts, and in state courts, recently including 
a very thorough analysis provided by the Michigan Supreme 
Court in Greater Bible Way Temple v City of Jackson, 478 Mich. 
373, 733 N.W.2d 734 (June 27, 2007).

IV.
A reading of the RLUIPA reveals that there are impor-

tant statutory interpretations that will ultimately need to be 
resolved. These issues include the three jurisdictional thresh-
olds for applying RLUIPA, namely that: (1) a religious exercise 
has been impacted; (2) the impact amounts to a “substantial 
burden” upon such religious exercise; and (3) the substantial 
burden has occurred in connection with “individualized as-
sessments” made in scrutinizing a proposed use of property.

While the ongoing drama involving the free exercise of 
religion and government land use control is at intermission, 
awaiting the United States Supreme Court to again take the 
stage, a special state court adaptation of the performance was 
presented by the Michigan Supreme Court in Greater Bible 
Way Temple v City of Jackson, 478 Mich. 373, 733 N.W.2d 734 
(June 27, 2007). This case will have direct bearing upon those 
RLUIPA cases litigated in the Michigan court system.

In deciding Greater Bible Way, the Michigan Supreme 
Court reversed the trial court, and also reversed a published 
opinion of the court of appeals (268 Mich App 673; 708 
NW2d 756 [2005]). The majority opinion, written by Justice 
Markman, held that plaintiff was not entitled to relief under 
RLUIPA because none of the three jurisdictional thresholds 
had been met, and, even if they had been, the City satisfied its 
burden of demonstrating that its regulation advanced a com-
pelling governmental interest, and that the regulation was the 
least restrictive means of accomplishing such interest. Chief 
Justice Taylor and Justices Corrigan and Young joined the ma-
jority opinion. Two concurring opinions were filed, represent-
ing the positions of Justices Cavanagh, Weaver, and Kelly. All 
justices voted for reversal of the lower courts.

Plaintiff, Greater Bible Way Temple, proposed an amend-
ment to the City of Jackson’s zoning ordinance to change the 
classification of several adjacent subdivision lots in the heart of 
an existing single-family residential neighborhood. Plaintiff ’s 
specific proposal in the case was for a 32-unit, multiple-fam-
ily apartment complex. The city council refused to enact the 
amendment, concluding that the uses allowed in the requested 

multiple-family zoning district would be 
incompatible with the long-established 
character of the existing neighbor-
hood and the single-family resi-
dential zoning that had been 
relied on by the rest of the 
residents in that neighbor-
hood, inconsistent with 
the City’s land use 
plan, and contra-
dictory to the 
City’s multi-
decade struggle 
to preserve the 
stable single-
family neigh-
borhoods in 
the city.

The plain-
tiff church 
filed a com-
plaint seeking 
relief on vari-
ous theories, 
including RL-
UIPA. Only 
the RLUIPA 
claim survived 
summary dis-
position in the trial court. However, this claim was sufficient 
to support entry of judgment which had the effect of rezoning 
the property at issue so as to allow development of the 32-
unit apartment complex. The court of appeals affirmed. It is 
worthy of note that, in the trial court, while there had been 
discussion of church use of the proposed apartment complex 
for elderly or disabled housing, plaintiff rejected any limitation 
upon the multi-family use. 

In reversing the lower court decisions, the holding in the 
Supreme Court’s majority opinion resolved the issues as fol-
lows. On the question of whether a “religious exercise” was 
involved, plaintiff had advanced the position, supported by 
affidavit, that the church’s mission includes housing, employ-
ment, consulting, and support, and that the denial of rezoning 
was an individualized decision that substantially burdened its 
housing mission. In addressing this issue, the Court held that 
not everything that a religious institution does constitutes a 
“religious exercise.” Moreover, the Court found that plaintiff 
had presented no evidence that the proposed apartments would 
be used for religious activity. To the contrary, the Court noted 
that it appears the only connection to “religious exercise” is the 
ownership of the apartments by a religious institution.
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The second jurisdictional threshold a plaintiff must prove 
is that the governmental action resulted in a “substantial bur-
den” upon religion. This is a phrase that is not defined in the 
statute. For guidance on the meaning of “substantial burden,” 
the Michigan Supreme Court took instruction from U. S. Su-
preme Court pre-RLUIPA free exercise cases, and examined 
decisions handed down by several federal circuit courts. The 
interpretation arrived at by the Court on this issue is that, in 
order to conclude that a burden upon a church is “substantial,” 
a plaintiff must prove that government action coerces a choice 
between violating the law and violating one’s religious tenets. 
Mere inconvenience or irritation, or making the practice of 
one’s religion more difficult, does not constitute a “substantial 
burden.” Consistent with this proposition, the Court held that 
the City of Jackson had not forbidden the church from building 
an apartment, but was simply regulating where it may be built. 
In other words, to build an apartment, a church must follow 
the law like everyone else—a holding similar to C.L.U.B. in 
the 7

th
 Circuit. (See page 6).

The third jurisdictional threshold a plaintiff must prove in 
order to trigger compelling interest review under RLUIPA is that 
the government’s decision was the product of an “individualized 
assessment.” Employment Division v Smith, supra, held that this 
higher standard of review in cases burdening the exercise of reli-
gion is not required in connection with the enforcement of a gen-
erally applicable law; however, strict scrutiny does apply “where 
the State has in place a system of individualized exemptions,’’ but 
“refuses to extend” that system to cases of religious hardship. On 
this issue, the Michigan Supreme Court held that, in order to 
meet the “individualized assessment” threshold, the government 
regulation must involve an assessment based upon one’s particu-
lar or specific circumstances, i.e., when the government may take 
into account the particular details of an applicant’s proposed use. 
Based upon this interpretation, the Court held that a rezoning 
does not involve consideration of only a particular or specific 
user or project. Rather, a rezoning involves the enactment of a 
new rule of general applicability.

At the end of the day, the Michigan Supreme Court ad-
dressed all three threshold issues, concluding that the plaintiff 
had not made the requisite demonstration to invoke RLUI-
PA’s compelling interest review. But the Court did not end its 
analysis at that point. It went on to inquire whether the City 
of Jackson’s denial of a rezoning, with the objective of main-
taining a single family neighborhood, achieved a compelling 
governmental interest, and if so, whether it represented the 
least restrictive means. In its consideration of the compelling 
interest issue, the Court referred to the venerable case of Kropf 
v Sterling Heights, 391 Mich. 139; 215 N.W.2d 179 (1974), 

which, in turn, relied upon the U.S. Supreme Court’s preemi-
nent zoning case, Village Of Euclid v Ambler Realty, 272 U.S. 
365; 47 S.Ct. 114; 71 L.Ed. 303 (1926), for the proposition 
that a central focus of zoning is the separation of land uses into 
respective use districts—with particular emphasis upon pro-
tecting single family residential neighborhoods. Considering 
the City’s general interest in zoning, and its specific interest in 
maintaining its single family neighborhoods, the Court found 
that denying the church’s apartment proposal amounted to a 
compelling interest of the City. Moreover, the Court recog-
nized that, in responding to a rezoning petition, the City had 
only two choices: to grant or deny. In denying the rezoning, 
the City could not have acted in a less restrictive manner.

V.
The federal circuit courts have also been actively rehears-

ing while awaiting the grand performance of the United States 
Supreme Court in this religious land use drama. Of the sev-
eral issues presented in RLUIPA, perhaps the most litigated 
in the several federal circuits has been the question whether a 
plaintiff ’s religious exercise has been “substantially burdened.” 
A frequently cited case interpreting the “substantial burden” 
component of RLUIPA is the 7th Circuit decision in Civil 
Liberties for Urban Believers (C.L.U.B.) v City Of Chicago, 342 
F.3d 752 (C.A.7, 2003). Consistent with Boerne, the Court in 
C.L.U.B. held that RLUIPA is not a free pass that enables reli-
gious interests to escape normal difficulties of development: to 
render government regulation a “substantial burden,” it must 
render religious exercise (including use of real property) ef-
fectively impractical. It should not go unmentioned, however, 
that the 7

th
 Circuit (after C.L.U.B.) has also held that, where 

there is a hint of bad faith, substantial burden may be found 
due to delay, uncertainty, and added expense. Saints Constan-
tine & Helen Greek Orthodox Church v City of New Berlin, 396 
F.3d 895, 901 (C.A. 7, 2005). A similar, more liberal view of 
the “substantial burden” threshold can be found in a Western 
District of Michigan decision, Living Water Church v Meridian 
Twp, 384 F.Supp 2d 1123, 1134 (W.D.Mich., 2005).

In the 9
th
 Circuit, it has been held that regulation must be 

oppressive or be a significantly great restriction on religious ex-
ercise; the government may not impose a land use regulation in 
a manner that imposes a significantly great restriction or onus 
on any exercise of religion. San Jose Christian College v City of 
Morgan Hill, 360 F.3d 1024 (C.A.9, 2004), and Guru v Co. of 
Sutter, 456 F.3d 978, 986 (C.A. 9, 2006). To a similar effect, 
the 11

th
 Circuit has concluded that, to amount to a substantial 

burden, a regulation must place more than an inconvenience 
on religious exercise—it must be akin to significant pressure 

Religious Land Uses . . . 
Continued from page 5
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which directly coerces the religious adherent, e.g., pressure to 
forego religious precepts. Midrash Sephardi v Town of Surfside, 
366 F.3d 1214, 1225 (C.A.11, 2004).

The 1
st
 and 5

th
 Circuits have adopted a similar approach, 

holding that “substantial burden” contemplates substantial 
pressure on an adherent to modify behavior and violate beliefs. 
Spratt v Rhode Island Dep’t of Corr, 482 F.3d 33 (C.A.1, 2007); 
Adkins v Kaspar, 393 F.3d 559 (C.A.5, 2004).

The approach taken in the 10
th
 Circuit was to hold that 

making it more difficult to practice, but no tendency to coerce, 
is not “substantial burden.” Grace United Methodist Church v 
City of Cheyenne, 451 F.3d 643 (C.A.10, 2006).

The apparent majority position in the federal circuits requires 
a meaningful “substantial” interference with religious rights. Of 
course, there are courts within a minority of the circuits that have 
found the presence of a “substantial burden” on a more liberal 
basis, as reflected in Living Water Church v Meridian Twp, supra.

There are advocates for the position that RLUIPA should 
be held unconstitutional, advancing, among other things, 
the absence of compliance under Section 5 of the Fourteenth 
Amendment. Of course, it cannot be ignored that, in enacting 
RLUIPA, the Congress has singled out the class of religious 
exercisers for special treatment over other classes who seek land 
use approval. On the other hand, this statutory treatment may 
well be consistent with pre-RLUIPA free exercise jurispru-
dence. Nonetheless, given the history associated with this gen-
eral subject matter, the prospect that the U.S. Supreme Court 
could hold RLUIPA unconstitutional should not be ruled out. 
In the meantime, it would not appear that any of the several 
federal circuits have, to date, so held.

The High Court has had occasion to speak to the constitu-
tional validity of RLUIPA in Cutter v Wilkenson, 544 US 709; 
125 S Ct 2113; 161 L Ed 2d 1020 (2005). However, that case 
involved Section 3 of RLUIPA, which addresses religious exercise 
rights of institutionalized persons. The Court expressly clarified in 
Cutter that Section 2 of RLUIPA, which addresses religious land 
uses, was not at issue, and that no view was being expressed on the 
validity of that part of the statute. 125 S Ct 2118, n. 3.

VI.
To conclude, we have now had the good fortune to be 

in the audience for Act I and Act II of a most dramatic pro-

duction. Congress and the United States Supreme Court have 
been engaged in a sequential battle over the nature and degree 
of protection applicable to the free exercise of religion in rela-
tion to state land use regulation. There is every reason to ex-
pect that an Act III will be presented in the foreseeable future. 
The High Court is likely to take center stage and resolve at 
least some of the issues presented by RLUIPA.

What case (or cases) will provide the vehicle for this next 
act of the play? In Greater Bible Way, a motion for rehearing 
filed by the plaintiff church has recently been denied by the 
Michigan Supreme Court. The church has publicly announced 
that it has now retained a Washington, D.C. entity, the Becket 
Fund for Religious Liberty, to file a petition for certiorari in 
the United States Supreme Court.

Regardless of the particular case(s) selected by the High 
Court for review, if the Court ultimately decides the issues in 
a manner consistent with the ruling of the Michigan Court of 
Appeals in Greater Bible Way, churches would be placed in a 
position of wielding extraordinary advantage in obtaining zon-
ing approvals. This would be the case even in circumstances 
involving minimal religious interests, and where the plaintiff 
was facing minimal burden upon such interests. Under such 
circumstances, most unusual bedfellows could emerge. Jointly 
threatened would be the respective interests of municipalities, 
whose land use authority stands to be materially eroded if 
churches are given such zoning preference, and private devel-
opers, who may be put to a substantial disadvantage attempting 
to compete with churches with Hercules-like land use power.

Alternatively, a High Court decision in the nature of 
the Michigan Supreme Court’s opinion in Greater Bible Way 
would appear to be in the interest of both municipalities and 
developers. Perhaps the most strikingly important aspect of the 
Michigan Supreme Court’s Greater Bible Way decision is that it 
neither favors nor particularly burdens religion. It carries out 
the goal of prohibiting discrimination against religious activi-
ties in local land use decisions, but tends not to create a sub-
stantial zoning advantage for religious exercisers as a class over 
other land owners. It provides equal—but not special—treat-
ment of religious activities in the land use context.

Thus, if the United States Supreme Court’s ultimate de-
termination on RLUIPA resembles the essence of the Greater 
Bible Way holding, those seeking even-handed treatment in 
land use regulation could say, “all’s well that ends well.” 

Gerald Fisher teaches property law and secured transactions 
at the Thomas M. Cooley Law School. Prior to his teaching career, 
he was a senior partner at Secrest Wardle in Farmington Hills, 
practicing municipal law, and was selected to be included in the 
2007 Best Lawyers in America in that area of practice. Recently, 
he served as principal counsel for the City of Jackson in Greater 
Bible Way v City of Jackson, Michigan Supreme Court, a case 
presenting for interpretation the Religious Land Use and Institu-
tionalized Persons Act (RLUIPA).

Watch for details about the 
February winter seminar.

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.07&referencepositiontype=S&serialnum=2004344249&fn=_top&sv=Split&tc=-1&findtype=Y&referenceposition=1225&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Michigan
http://web2.westlaw.com/find/default.wl?rs=WLW7.07&serialnum=2011889209&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Michigan
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Let Me Be Frank: 

There's Good News Regarding FOIA!
By Don M. Schmidt, Miller Canfield Paddock & Stone, PLC.

There’s good news for public bodies in a decision of the 
Michigan Supreme Court applying the frank communications 
exemption in the FOIA.

In Herald Co v Eastern Michigan Univ Bd of Regents, 475 
Mich 463 (2006), the Michigan Supreme Court addressed 
the “frank communications” exemption in the FOIA, MCLA 
15.243(1)(m). The case involved a document created during 
an internal investigation by the University’s Board of Regents 
because of substantial cost overruns during the construction 
of a new residence for the University’s president. More spe-
cifically, the Herald Company sought a letter from EMU Vice 
President Doyle to a member of the Board of Regents regard-
ing the cost overruns. The University provided to the Herald 
Company a substantial number of documents relating to the 
issue, including an audit conducted for the University by an 
outside audit firm. However, the University denied the request 
for the Doyle letter on the grounds that it was exempt from 
disclosure under the frank communications exemption.

The Herald Company filed suit in circuit court. The circuit 
court upheld the University’s denial and agreed that the letter 
was exempt as a frank communication. The court of appeals, in 
a 2-1 decision, upheld the decision of the circuit court.

The Supreme Court first clarified the standard of review 
to be applied in FOIA cases. The Court held that legal deter-
minations in a FOIA decision are to be reviewed under a de 
novo standard. When a party challenges the underlying factual 
determinations of the trial court, the clear error standard is 
to be applied. This standard means an appellate court must 
defer to the trial court’s view of the facts unless the appel-
late court is left with the definite and firm conviction that 
a mistake has been made by the trial court. However, when 
an appellate court reviews a decision committed to the trial 
court’s discretion (such as a balancing test in a FOIA case), the 
abuse of discretion standard applies. This standard means an 
appellate court cannot disturb the trial court’s determination 
unless that determination “falls outside the principled range 
of outcomes.”

In regard to applying this standard to a decision of a trial 
court that may be controversial, as in this case, the Supreme 
Court stated:

Without question the circuit court’s decision 
is controversial. But a circuit court is permitted to 

reach a controversial conclusion with which reason-
able people and reasonable appellate courts may 
disagree without abusing its discretion and reach-
ing a result outside the principled range of out-
comes. Members of this Court, members of the 
court of appeals, or another circuit judge might 
have resolved this balance of interests differently, 
but the circuit court did not abuse its discretion.

1
 

In order for the frank communication exemption in MCL 
15.243(1)(m) to be applicable, a document must:

(1) be a communication or note of an advisory nature 
made within a public body or between public bodies,

(2) cover other than purely factual material, and 
(3) be preliminary to a final agency determination of 

policy or action. 

 The Court held that the trial court did not abuse its 
discretion in upholding the denial of the Doyle letter as a frank 
communication because it met all of the above requirements. 
In conducting the balancing test, the Court observed that the 
ongoing and future willingness of employees and officials of 
public bodies to communicate frankly is an essential element 
of the balancing test. This was in response to an argument by 
the Herald Company that the release of the letter would not 
diminish the public interest in non-disclosure (to protect frank 
communications) because Vice President Doyle was retiring 
and thus would not be subject to any job-related retribution 
for his honest communication to the regent.

The good news in this case for public bodies is that the 
majority of the Supreme Court clearly recognized the impor-
tance of public bodies being able to get honest feedback from 
their employees in situations where the public bodies need to 
make critical decisions, stating:

We agree with the court of appeals majority that defen-
dant “need[s] more than cold and dry data to do its job: 
it need[s] the unvarnished candid opinion of insiders 
to make policy judgments and, particularly, to conduct 
sensitive investigations of top administrators,” and to 
conclude otherwise would “sound the death knell of 
this vital tool for board members to discharge their 
oversight roles for the benefit of the public.

2
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The majority also clearly recognized the effect releasing 
such communications would have on the ability of public bod-
ies to obtain such information in the future:

We doubt that officials within a public body would 
offer candid, written feedback, or that they would do 
so for very long, if that feedback would invariably 
find its way into the public sphere. If the frank com-
munication exemption can never protect a candid 
communication, which almost assuredly contains 
unfiltered criticism of policies and people, then we 
will have rendered this FOIA exemption a nullity.

3

* * *

Disclosure of Doyle’s letter would foster a fear among 
university officials that they could no longer com-
municate candidly about a sensitive topic without 
their written communications being disclosed to the 
public. This would create a chilling effect that would 
surely dry up future frank communications.

4

Because the Doyle letter also contained some purely factu-
al material which is not exempt under the frank communica-
tion exemption and must be disclosed under MCL 15.244(1), 
the Supreme Court remanded the case to the trial court with 
instructions to separate the opinion from purely factual mate-
rial and disclose the latter to the plaintiff.

Justice Cavanaugh, in a strong dissent, joined in part by 
Justices Kelly and Weaver, concluded that the decision of the 
majority was an example of a court properly articulating the 
law, but failing to apply it correctly. It would be worthwhile for 
any practitioner who represents public bodies to spend some 
time reviewing this decision because it provides valuable in-
sight into the balancing process used by the Supreme Court in 
deciding such cases.

In another recent case involving the frank communica-
tions exemption, the Supreme Court, in a memorandum 
opinion in Butkowski v City of Detroit, 478 Mich 268 (2007), 
addressed the requirement that a communication, to qualify 
for the exemption, must be “preliminary to a final determina-
tion of policy or action.” MCL 15.243(1)(m). The court of 
appeals had ruled that when a communication is no longer 
preliminary to a final determination of policy or action, the 
exemption is inapplicable. The Supreme Court reversed and 
held that the exemption is applicable to communications that 
were preliminary to a determination of policy or action at the 
time the communications were created. The fact that the com-
munications were no longer preliminary because of the passage 
of time when the FOIA request is made is not determinative. 
The determining factor is whether the communications were 
preliminary when they were created, not when the FOIA re-
quest was made. 

Don M. Schmidt is a senior principal in the law firm of 
Miller Canfield. He has practiced municipal law since 1971. He 
served as the Kalamazoo city attorney from 1976 until 1988. He 
presently serves as the city attorney of Wayland, the village attorney 
of Augusta, and special counsel to numerous other public entities. 
He has written and/or edited Chapter 11, FOIA, and Chapter 
12, OMA in Local Government Law and Practice in Michigan. 
He is a frequent presenter on OMA and FOIA programs.

Endnotes
1  475 Mich at 482

2  475 Mich at 479

3  475 Mich at 478-79 (emphasis in original)

4  475 Mich at 480

The Public Corporation Law Section of the State Bar of Michigan provides 
education, information and analysis about issues of concern through meetings, 
seminars, the section webpage, public service programs, and publication of a 
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On December 19, 2005, the Corridor Improvement Au-
thority Act

1
 became effective. This Act provides for the estab-

lishment of a new type of authority in Michigan municipalities 
called a “Corridor Improvement Authority” (CIA). The stated 
purposes of this law include, among others, the correction and 
prevention of deterioration in business districts, the promotion 
of economic growth in the districts established under the Act, 
the encouragement of historic preservation, and the authoriza-
tion of the creation and implementation of development areas 
and development plans.

2
 

In order for an area of a community to qualify for the 
establishment of a CIA, it must satisfy all of the following 
statutory criteria: (a) it must be adjacent to a road classi-
fied as an arterial or collector according to the federal high-
way administration manual Highway Functional Classifica-
tion—Concepts, Criteria and Procedures; (b) it must contain 
at least 10 contiguous parcels or at least 5 contiguous acres; 
(c) more than 1/2 of the existing ground floor square foot-
age in the development area must be classified as commer-
cial real property under Section 34c of the General Property 
Tax Act

3
; (d) residential use, commercial use, or industrial 

use must have been allowed under the zoning ordinance or 
conducted in the entire development area for the imme-
diately preceding 30 years; (e) the development area must 
be presently served by municipal water and sewer; and (f ) 
the development area must be zoned to allow for mixed 
use that includes high-density residential use.

4
 Additionally, 

the municipality must agree to expedite the local permit-
ting and inspection process in the development area, and to 
modify its master plan to provide for walkable non-motor-
ized interconnections, including sidewalks and streetscapes 
throughout the development area.

5

Although the CIA is one of the newer economic develop-
ment/redevelopment tools in Michigan, it is fairly similar in 
form to downtown development authorities (DDAs), which 
have existed for several decades. Unlike DDA’s, however, CIAs 
do not have the authority to levy millages and are instead fi-
nanced primarily through tax increment financing. Also, as 
revealed by the above qualifying criteria, CIAs focus more on 

improving outlying areas along significant mixed use corridors 
within communities, as opposed to downtown areas.

6
 

The Creation of a CIA and Tax Increment Financing for 
Projects

The CIA Act is quite complex and organized in such a 
way as to make it somewhat difficult to decipher. The follow-
ing is an attempt to provide a simplified summary of the basic 
step-by-step process that municipalities must follow under the 
act to first establish a corridor improvement authority and its 
boundaries (Part A, below), and then adopt a development 
plan and (if desired) implement tax increment financing in 
the designated area (Part B, below). Note that there are other 
funding mechanisms and financing tools under the act that 
are not addressed below and would require other/additional 
procedural steps. Also, keep in mind that this is a very basic 
summary of the steps, and the act itself should be consulted for 
specific details concerning each step.

Part A: Establishing the Authority
1.  Adopt a resolution declaring intent: The municipality’s 

legislative body
7
 must adopt a resolution declaring its in-

tent to establish the CIA, describing the proposed CIA 
development area boundaries, making statutory findings 
regarding the eligibility of the proposed area for designa-
tion as a CIA development area, and setting a public hear-
ing.

8
 It is also advisable for the governing body to make a 

general finding, as part of this resolution, that it is neces-
sary and in the best interests of the public to redevelop its 
commercial corridors and to promote economic growth.

2.  Publish, post, and mail notices of public hearing: The act 
requires that extensive public notice of the hearing be pro-
vided as follows: (A) not less than 20 or more than 40 days 
before the public hearing, notice must be published twice 
in a newspaper of general circulation in the municipal-
ity; (B) not less than 20 days before the public hearing, 
notice must be mailed to the property taxpayers of record 
in the proposed development area, and to the governing 

Corridor Improvement Authorities: 
Another Valuable Tool in the Kit for Stimulating Economic Revival 
in Michigan Communities, But How Do We Establish it and What 
Controls Do We have Over It Once It’s in Place? 

By Steven P. Joppich, Secrest Wardle PC
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body of each taxing jurisdiction levying taxes that would 
be subject to capture if the authority is established and a 
tax increment financing plan is approved, and to the state 
tax commission; and (C) not less than 20 days before the 
public hearing, notice must be posted in at least 20 con-
spicuous and public places in the proposed development 
area.

9
 The notice must state the date, time, and place of 

the hearing and describe the boundaries of the proposed 
development area.

10

3.  Hold public hearing: The municipality’s legislative body 
holds a public hearing regarding the establishment of the 
authority and the boundaries of the proposed develop-
ment area.

11

4.  Adopt ordinance: Not less than 60 days after the public 
hearing, the municipality’s legislative body adopts an or-
dinance establishing the authority and designating the 
boundaries of the proposed development area.

12
 

5.  File and publish ordinance: Promptly after adoption, the 
ordinance must be filed with the secretary of state and 
published in a newspaper of general circulation.

13

6.  Appoint members to the authority board: The CIA is under 
the supervision and control of a board consisting of the chief 
executive officer of the municipality, or his or her assignee, 
and not fewer than five or more than nine members.

14
 The 

number of members is determined by the governing body 
of the municipality,

15
 presumably by way of the ordinance 

establishing the authority. The chief executive officer of 
the municipality appoints the CIA members for staggered 
terms of four years (after the initial staggering), subject to 
approval of the municipality’s legislative body.

16
 

At this point in the process, the CIA has been established and 
can meet and conduct business, such as establishing a TIF and 
development plan, as discussed below.

Part B: Establishing a TIF and Development Plan
1.  Make determination of necessity and prepare TIF plan: 

The CIA board must make a determination that a tax 
increment financing plan (TIF plan) is necessary for the 
achievement of the purposes of the act, and thereafter 
prepare and submit a plan for the development area in 
accordance with the act to the legislative body of the mu-
nicipality.

17
 Among other things required by the act, the 

TIF plan must include the development plan described in 
step 2, below.

18

2.  Prepare a development plan: If the CIA desires to finance a 
project in the development area using TIF funds, or rev-
enue bonds, it must create a development plan, includ-
ing a description of existing geographic features, devel-

opment area improvements and objectives, disposition of 
municipal property, description of zoning and infrastruc-
ture changes, cost estimates, the ability of the authority 
to finance, effects on existing residents, and other details 
required by the statute.

19

3.  Publish, post, and mail notices of public hearing: Here again 
the act requires that extensive public notice of the hearing 
be provided. Not less than 20 days before the public hear-
ing, notice must be: (a) published twice in a newspaper 
of general circulation in the municipality; (b) mailed to 
all property taxpayers of record in the development area 
and the governing body of each taxing jurisdiction levying 
taxes that would be subject to capture if the tax increment 
financing plan is approved; and (c) posted in at least 20 
conspicuous and public places in the proposed develop-
ment area.

20
 The notice must contain the following in-

formation: (a) a description of the proposed development 
area in relation to highways, streets, streams, or otherwise; 
(b) a statement that maps, plats, and a description of the 
development plan, including the method of relocating 
families and individuals who may be displaced from the 
area, are available for public inspection at a place desig-
nated in the notice; (c) a statement that all aspects of the 
development plan will be open for discussion at the pub-
lic hearing; and (d) other information that the governing 
body considers appropriate.

21

4.  Meet with taxing jurisdictions: Before the public hearing de-
scribed in step 3, above, the taxing jurisdictions levying 
taxes subject to capture under the proposed TIF plan must 
be provided a “reasonable opportunity” to meet with the 
governing body of the municipality.

22
 The CIA must fully 

inform the taxing jurisdictions of the fiscal and economic 
implications of establishing development and TIF plans 
for the proposed development area. The taxing jurisdic-
tions may present their recommendations at the public 
hearing on the TIF plan. The CIA may enter into agree-
ments with the taxing jurisdictions and the governing 
body of the municipality in which the development area 
is located to share a portion of the captured assessed value 
of the development area. These discussions with the taxing 
jurisdictions are critical to achieving the objectives of the 
TIF plan, and should be attempted as early in the process 
as possible, especially with the larger taxing jurisdictions 
such as county government.

5.  Hold public hearing: The municipality’s legislative body 
holds a public hearing regarding the TIF plan and develop-
ment plan in accordance with the act. Interestingly, the act 
specifically states that the hearing must provide “the full-
est opportunity for expression of opinion, for argument on 

Continued on next page
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the merits, and for consideration of documentary evidence 
pertinent to the development plan.”

23
 If the development 

plan is part of the TIF plan, only one hearing and approval 
procedure is required for the two plans together.

24

6.  Opt-out period: Not more than 60 days after the public 
hearing, the governing body of any of the taxing juris-
dictions subject to capture under the proposed TIF plan 
may exempt its taxes from capture by adopting a resolu-
tion to that effect and filing a copy with the clerk of the 
municipality.

25
 Any such resolution remains effective until 

a resolution rescinding it is filed with the clerk.
26

 Based 
on recent amendments to the act discussed later in this 
article, this opt-out provision does not apply to “qualified 
development areas.”

7.  Adopt ordinance: The legislative body of the municipality 
determines whether the development plan and TIF plan 
constitute a public purpose, and if so, it adopts an ordi-
nance approving, rejecting, or approving with modifica-
tions the plans, based on considerations set forth in the 
act.

27
 It should be noted that there is no requirement un-

der the act to wait the 60-day period in step 6, above, be-
fore proceeding with adopting the ordinance, but it may 
be advisable to do so.

Twenty-Five Limitations On and Controls Over a CIA
Because CIAs are a fairly new economic development tool 

in Michigan, it is not uncommon for the governing body—and 
the citizens—of a municipality to have questions and concerns 
about the extent of the powers that such an authority may pos-
sess and, sometimes more importantly, the checks and controls 
that exist over an authority once it has been created. These 
questions and concerns often arise during the open meetings 
and multiple public hearings that are required in connection 
with CIAs. As such, municipal attorneys and administrators 
might want to become familiar with the statutory limits and 
controls that relate to CIAs.

While a CIA is a distinct governmental body that has a 
certain level of autonomy, its powers are limited to the items 
listed in the act, and its autonomy is limited by a significant 
number of controls that the municipality’s governing body has, 
or can establish, over the authority. The following is a list and 
brief description of such statutory limitations and controls:

1. The municipality’s governing body establishes the number 
of members on the authority board, between five and nine 
members, plus the municipality’s chief executive officer.

28
 

 2. The chief executive officer of the municipality appoints 
the authority board members, subject to the approval of 
such appointments by the governing body of the munici-
pality.

29
 

3. The municipality’s chief executive officer is automatically 
a member of the authority board. As such, a member of 
the governing body has a permanent voice and vote on the 
authority board.

 30
 This enables the municipality’s objec-

tives, policies, and desires to be communicated directly to 
the authority board. 

4. The authority board is required to comply, in all respects, 
with the Open Meetings Act and Freedom of Information 
Act.

 31
 These are factors that further enable the governing 

body, and public at large, to observe and maintain aware-
ness of the authority’s activities. 

5. The authority board is required to adopt rules governing 
its procedures and the holding of regular meetings. The 
legislative body’s approval of these rules is required.

32
 

6. The municipality’s governing body has the power to re-
move any of the members of the CIA board. Any such re-
moval must be “for cause,” and only after giving the mem-
ber notice and an opportunity to be heard.

 33
 The term 

“for cause” is not defined in Act 280, but at a minimum 
would presumably include such things as malfeasance, 
misfeasance, abuse of office, failure to perform duties of 
the appointed office, violations of law or policy, and other 
similar such acts. 

7. All expense items of the CIA must be publicized monthly, 
and the financial records of the authority are required to 
“always be open to the public.”

34
 Again, this enables the 

municipality’s governing body, and the public, to main-
tain awareness of the authority’s financial activities on a 
regular basis. 

Corridor Improvement . . . 
Continued from page 11

"While a CIA is a distinct governmental 
body that has a certain level of autonomy, 
its powers are limited to the items listed in 
the act, and its autonomy is limited by a sig-
nificant number of controls that the munici-
pality’s governing body has, or can estab-
lish, over the authority."
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8. Approval of the municipality’s governing body is required 
for the authority board’s employment and compensation 
of any director. Furthermore, any such CIA director must 
post a bond with the municipality’s clerk in a sum de-
termined in the municipality’s ordinance establishing the 
authority.

35
 

9. A CIA director, if hired, is required to provide a regular 
report covering the activities and financial conditions of 
the authority to both the authority board and the munici-
pality’s governing body.

36
 

10. As mentioned previously, CIAs do not have the authority 
to levy millages. It most likely comes as no surprise that 
at least in this writer’s experience, the question of whether 
the authority can raise taxes is probably the most often 
asked question at the public hearings that are required 
under the act, followed closely by the question of whether 
the authority is going to condemn houses and businesses 
to make way for the re-development plan, which is ad-
dressed in item 11, below. 

11. The act specifically provides the governing body of the 
municipality with the authority to condemn property for 
purposes of transferring such condemned property to the 
authority for use in an approved development, but no such 
specific power is granted to the authority on its own under 
the act.

37
 This also is a popular topic during public hearings 

that municipal leaders should be prepared to address.

12. CIAs generally cannot capture state education taxes or 
local and intermediate school district taxes, with the sole 
exception being qualified development areas in certain 
cities having a population of more than 700,000 upon 
approval of the Michigan Economic Growth Author-
ity (discussed in more detail later in this article).

38
 The 

capturing and redirection of school taxes is also a ma-
jor source of the public concern at the public hearings, 
and as such this limitation is significant in responding to 
those concerns. 

13. Approval of the municipality’s governing body is required 
in order for the authority to levy a special assessment.

39
 

14. Approval of the municipality’s governing body is required 
in order for the authority to issue its negotiable revenue 
bonds.

40
 

15. Approval of the municipality’s governing body is required 
in order for the CIA to use its revenue bonds to finance all 
or part of the costs of acquiring or constructing property 
in connection with the implementation of a development 
plan and in connection with a refund of bonds or notes. 
The municipality is not liable on bonds or notes issued by 
the authority, and the bonds and notes are not a debt of 
the municipality. 

41

 16. Approval of the municipality’s governing body is required 
for both the development plan and TIF plan, and any 
amendments or modifications thereto. Also, in its expen-
diture of tax increment revenues, the authority cannot de-
viate from, add to, change, or disregard any part of such 
approved plans.

42
 

17. The municipality’s governing body has the power to abol-
ish the TIF plan under certain circumstances.

43
 

18. The CIA board is required to submit an annual report 
to the governing body and the State Tax Commission on 
the status of the tax increment financing account. That 
annual report must include a significant amount of de-
tail, which is described in the act, and the municipality 
can add to the detail required if deemed necessary.

44
 

19. The act states that the full faith and credit of the mu-
nicipality shall not be pledged to secure any tax increment 
bonds issued by the authority.

45
 

20. If the CIA decides to finance a project in the development 
area using revenue bonds or tax increment financing, it 
is required to prepare a development plan.

46
 That devel-

opment plan is required to contain a significant amount 
of information, and is subject to approval of the munic-
ipality’s governing body, and such approval is discretion-
ary.

47
 Additionally, that plan must include a statement that 

amendments to either the development plan or the TIF 
plan must be submitted by the authority to the govern-
ing body for approval or rejection.

48
 Furthermore, in its 

discretion, the municipality’s governing body may require 
other material to be included in the development plan 
which it considers to be pertinent.

49
 

21. The director, if any, of the CIA is required to submit a 
budget. After being reviewed by the CIA board, the budget 
is required to be submitted to and approved by the gov-
erning body of the municipality prior to the CIA board’s 
adopting it.

50
 

22. The governing body of the municipality may assess a rea-
sonable pro rata share of the funds for the cost of handling 
and auditing the CIA’s funds. The assessed amount is to 
be budgeted and paid annually by the authority to the 
municipality.

51
 

23. The governing body of the municipality has the power to 
dissolve, by ordinance, the CIA once it has completed the 
purposes for which it was established.

52
 

24. The governing body of the municipality has the authority 
to establish and modify the boundaries of the develop-
ment area within which the CIA is permitted to exercise 
its powers.

53
 

Continued on next page
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25. The Act specifically provides that the CIA “is a public 
body corporate which may sue and be sued in any court 
of this state.” Accordingly, if the authority fails to com-
ply with any provision of the Act, applicable municipal 
ordinances, or the plans that have been approved by the 
governing body of the municipality, it is subject to court 
enforcement proceedings.

54
 

In sum, while the Authority is an autonomous public 
body, it is subject to a multitude of checks, controls, and limi-
tations that exist within the act and can be incorporated into 
the ordinances and plans approved by the governing body of 
the municipality.

Recent Amendments to the CIA Act: Qualified 
Development Areas

The CIA Act was amended this year by 2007 PA 44, 
which became effective on July 17, 2007. The amendments 
provide for the establishment of special areas within a CIA, 
called “qualified development areas.”

55
 

A qualified development area is a development area that 
meets all of the following criteria: (a) located in a city having a 
population of 700,000 or more; (b) contains 30 or more acres; 
(c) was owned by the state on 12/31/03 and was conveyed 
to a private owner before 6/30/04; (d) zoned for mixed use 
including commercial; (e) located in a “distressed area”; (f ) 
located adjacent to a road classified as an arterial or collector 
road; (g) residential, commercial, or industrial use must have 
been allowed under the zoning ordinance or conducted in the 
development area for the immediately preceding 30 years; and 
(h) served by municipal water and sewer.

56
 

With respect to criteria (e), above, a distressed area is de-
fined as a local governmental unit: (a) showing a negative 
population change from 1970 to the date of the most recent 
census; (b) showing an overall increase in the state equalized 
value of real and personal property of less than the statewide 
average increase since 1972; (c) has a poverty rate greater than 
the statewide average; and (d) has had unemployment rate 
higher than the statewide average. Given these definitional 
limitations, the amendments to the act would appear to apply 
solely to a particular area in the city of Detroit.

The amendments provide enhanced powers to a CIA board 
in a qualified development area in terms of performing the site 
improvements for a development of privately owned land for 
public and/or private use.

57
 The CIA board is also specifically 

authorized to enter into public-private agreements, with re-
spect to a qualified development area, for the financing of such 
development, including lease purchase agreements, land con-

tracts, sale leaseback agreements, installment sales agreements, 
and loan agreements.

58

Most significantly, the amendments to the act eliminate 
the ability of taxing jurisdictions to opt out of the TIF capture 
in qualified development areas, and allow the Michigan Eco-
nomic Growth Authority (MEGA) to approve a CIA’s capture 
of state education taxes and local and intermediate school dis-
trict taxes as part of a TIF plan for a qualified development 
area.

59
 MEGA can only approve the capture of such school 

taxes if it determines that it is necessary to reduce unemploy-
ment, promote economic growth, and increase capital invest-
ment in the qualified development area.

60 
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Looking for Articles

The Quarterly has been trying to publish at least three 
feature-type articles per edition. We are looking for articles 
for the Winter issue. Lots of topical things to write about 
these days: blight regulation/reduction, steering municipali-
ties through bankruptcy/foreclosure proceedings filed by 
property owners, managing public construction projects 
with tight budgets-and probably some even some cheerful 
subjects, too. Feel free to call with suggestions or offers or, 
better yet, submit something for consideration. Articles must 
be in Word format, double-spaced,  and e-mail to tschultz@
secrestwardle com. Articles are due on December 1, 2007. 



Public Corporation Law Quarterly

1�

Opinions of Attorney General Mike Cox
By George M. Elworth, Assistant Attorney General 

Editor’s note: Assistant Attorney General George M. Elworth of the Opinions and Municipal Affairs Division and a mem-
ber of the Publications Committee furnished the text of the headnotes of these opinions. The full text of these opinions may 

be accessed at www.mi.gov/ag. 

Counties
Local health department’s authority concerning 

immunization requirements

A local health department has authority to adopt regula-
tions to require a parent to use a specific immunization exemp-
tion form in order to claim an exemption from vaccination re-
quirements under section 9215(2) of the Public Health Code, 
MCL 333.9215(2).

The broad authority conferred on local health departments 
to prevent disease and promote the public health includes the 
power to require a parent to provide a statement explaining the 
nature of the “other objection” to immunization claimed by 
the parent under section 9215(2) of the Public Health Code, 
MCL 333.9215(2).

A local health department may promulgate a regulation 
requiring its approval to confirm that an immunization ex-
emption has been properly claimed under section 9215(2) of 
the Public Health Code, MCL 333.9215(2).

Opinion No. 7205
September 14, 2007

Legislature
Calculation of the five-day period under 

Const 1963, art 4, § 26

In computing the five-day period under Const 1963, art 
4, § 26 during which a bill must be in the possession of each 
house of the legislature before it may become a law at any 
regular session, Sundays and holidays are counted.

When the legislature is convened in a regular session, if a 
bill passed by one house of the legislature is presented to the 
other house on a Tuesday, the bill is not eligible for final pas-
sage until the following Sunday.

Opinion No. 7206
September 21, 2007

Occupational Code
Definition of “calculated floor area” under the 

Occupational Code

Basements are not included in the definition of “calculated 
floor area” under Section 2012(1)(d) of the Occupational Code, 
MCL 339.2012(1)(d), irrespective of whether they are finished 
or unfinished. Unless the plans were prepared by a licensed ar-
chitect or engineer, the seal requirements for architects or engi-
neers set forth in Article 20 of the Occupational Code, MCL 
339.2001—MCL 339.2014, do not apply to plans prepared for 
a one- or two-family residence not exceeding 3,500 square feet 
in calculated floor area as defined in that act.

Opinion No. 7208
October 3, 2007

Public Corporations
Investment of public corporation funds in certificates of deposit 

issued by financial institutions that participate in the Certificate 
of Deposit Account Registry Service

In accordance with Section 1 of 1943 PA 20, MCL 129.91, 
a public corporation that elects to invest funds in certificates 
of deposit may only place such funds in financial institutions 
that maintain a principal office or a branch office located in 
Michigan. Because the Certificate of Deposit Account Regis-
try Service program commonly known as CDARS is currently 
structured in such a way that a participating investor must 
consent to the placement of its deposits with financial institu-
tions that do not maintain a principal office or a branch office 
located in Michigan, a Michigan public corporation may not 
participate in the CDARS program.

Opinion No. 7204
September 7, 2007
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State Law Update
By Ronald D. Richards, Jr. and Christopher W. Braverman, Foster Swift Collins & Smith, P.C.

Register of Deeds
Acceptance for recording by register of deeds 

of “electronic” records

A county register of deeds may, but is not required to, 
accept and record documents affecting title that are part of 
a transaction “between two or more persons relating to the 
conduct of business, commercial or government affairs” in 
electronic format and bearing electronic signatures, consistent 
with the Uniform Electronic Transactions Act. A document 
recorded with respect to these “transactions” provides notice 
against grantees in subsequent recorded conveyances not-
withstanding that the document was submitted in electronic 
format and was executed and acknowledged with electronic 
signatures. The Uniform Electronic Transactions Act does not 
require a record or signature to be in electronic form and only 

Michigan Supreme Court 

Supreme Court Clarifies “Frank Communications” 
Exemption Under FOIA

Bukowski v City of Detroit, 478 Mich 268 (June 6, 2007)

Under the Freedom of Information Act (FOIA), public 
bodies may exempt documents that are “of an advisory na-
ture” that “are preliminary to a final agency determination of 
policy or action.” MCL 15.243(1)(m). This has been deemed 
the “frank communications” exemption, in that it encourages 
members of a public body to communicate freely when advis-
ing on matters of policy or other actions.

Plaintiff, a reporter, requested a copy of a report created 
for the Detroit police chief regarding a perceived problem of 
officer misconduct. Although the City had already taken its 
action, it denied the request, citing the “frank communica-
tions” exemption.

The issue presented was whether the exemption applies to 
records that were preliminary to the public body’s determina-
tion of policy or action at the time they were created, but are 
no longer preliminary when the FOIA request is made. Rely-
ing solely on the “plain language” cited above, the Court held 

applies to transactions where each party has agreed to conduct 
the transaction by electronic means.

Opinion No. 7207
October 2, 2007

Imposition of real estate transfer tax on affidavits filed with register 
of deeds

No tax may be imposed by a county register of deeds un-
der the State Real Estate Transfer Tax Act, 1993 PA 330, MCL 
207.521 et seq, upon the filing of an affidavit attesting to a lost 
deed and related facts unless the affidavit attaches a document 
that is, or purports to be, the deed or a true copy of the deed.

Opinion No. 7209
October 4, 2007

that the critical question is whether records were preliminary 
“at the time they were created, not whether they were pre-
liminary at the time the FOIA request was made.” The major-
ity reasoned that the legislature could have easily imposed a 
time limit extinguishing the exemption, which it has done for 
other exempted records. Further, the majority stated that their 
interpretation supports the rationale of encouraging frankness 
in such preliminary communications.

Violation of Road Millage Statute Does Not 
Entitle City to Restitution

City of South Haven v Van Buren County Bd of Comm’rs, 
478 Mich 518 (July 11, 2007)

The County Road Law allows the board of commissioners 
of any county to submit to the voters the question of a tax levy 
for highway, road, and street purposes. MCL 224.20b. A portion 
of the money raised by such a levy, however, must be allocated 
to the cities and villages within the county, unless the governing 
body of a city or village agrees to a different allocation.

In 2003, Van Buren County presented a road millage to 
its voters, but the ballot language made no provision for dis-
tributing the proceeds to cities and villages. The millage was 
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approved, but no distribution was made to the cities or villages 
within the county. The City of South Haven filed suit, arguing 
that the allocation is mandatory, and sought restitution of its 
portion of the proceeds plus interest and costs.

The Court agreed that the statutory formula for distrib-
uting proceeds under MCL 224.20b is mandatory unless the 
cities and villages agree to a different distribution. Because the 
County did not allocate the proceeds under this formula, and 
there was no separate agreement, the Court found that the 
County violated the statute. The bigger issue, however, was 
whether the City was entitled to restitution for the proceeds it 
should have received under the statutory formula.

The Court determined that in this situation, the legis-
lature did not intend for cities or villages to obtain restitu-
tion for violations because the remedy was not included in 
the language of the statute. Therefore, the Court “declined to 
establish a remedy that the legislature has not provided.” The 
remedy provided by statute is for the attorney general to bring 
a civil suit to recover “misappropriated” funds, not for a city 
or village to receive restitution. As a result, the only judicial 
remedies available to cities and villages in this situation are to 
(1) enjoin collection of the improper millage; or (2) refund 
collected taxes to the taxpayers.

Public Libraries May Deny Borrowing and 
Other Privileges to Nonresidents

Goldstone v Bloomfield Twp Public Library, 
__ Mich __ (July 26, 2007)

Plaintiff, a resident of the city of Bloomfield Hills, request-
ed a nonresident library card and offered to pay a borrowing fee 
to the Bloomfield Township Public Library (“Library”). The 
Library had previously entered into a service contract with the 
City, which provided city residents full access to the Library, 
but that contract expired in 2003. City residents were thus 
only allowed to visit the Library and use its materials on site, 
but could not borrow books or fully access other services. Ac-
cordingly, the Library denied plaintiff ’s request, and plaintiff 
sued for declaratory relief, requesting full access to all resources 
available to township residents. He argued that the Michigan 
Constitution requires the Library to make access equal to resi-
dents and nonresidents alike.

Michigan’s Constitution, art 8, § 9, states that pub-
lic libraries “shall be available to all residents of the state.” 
Therefore, the issue was the scope of the term “available.” 
The Court first held that “available” means the Library must 
provide “reasonable” borrowing services. However, it does 

not mean that the terms must be identical for all Michigan 
residents, and Library’s residency requirement was upheld. 
The Court reasoned that the legislature has vested much of 
the control over public libraries to local communities, which 
may in turn enter into agreements with other communities 
to extend library access. The Court found that this system 
satisfies the legislature’s obligation to “provide by law for the 
establishment and support of public libraries,” and held that 
there was no constitutional violation.

The Court also struck down plaintiff ’s First Amendment 
and Equal Protection arguments, finding that the residency 
requirement was a reasonable means of establishing and main-
taining a public library.

Residency Limits Measured in “Air” Miles, But Violation Does Not 
Allow Monetary Relief

Lash v City of Traverse City, __ Mich __ (July 18, 2007)

By statute, the only residence restriction a governmental 
entity may impose on its employees is that they live within a 
distance of not more than 20 miles from the entity’s nearest 
boundary. MCL 15.602(2). Plaintiff, a Flint police officer, ap-
plied for a position with the Traverse City Police Department, 
and purchased property within 20 “air miles” of the city limits. 
However, the City rescinded its offer for employment because 
his future home was greater than 20 “road miles” from the 
City’s boundary. Plaintiff sued, alleging that the City’s resi-
dency requirement violated the permissible statutory require-
ments, and sought monetary damages for the City’s refusal to 
hire him.

The Court first found that the 20-mile residency require-
ment permitted by statute “is to be measured in a straight 
line” from the employee’s residence to the nearest boundary 
of the public employer. The Court reasoned that because the 
legislature did not include the word “road” before “miles,” it 
intended the plain meaning of “miles,” which is a straight line, 
not the length of the route of travel.

Although the City violated the statute by measuring in 
road miles, plaintiff was not entitled to monetary relief. The 
statute itself does not allow for the recovery of monetary dam-
ages, and the Court stated there must be “express legislative 
authorization” to allow such a remedy against a governmental 
entity, under principles of governmental immunity. There was 
no express authorization or other evidence that the legislature 
intended this remedy to be available. Therefore, plaintiff could 
only seek injunctive or declaratory relief based on the City’s 
violation of the statute.

State Law Update
Continued from page 17
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Michigan Court of Appeals

Mayor Entitled to Absolute Immunity for Decision 
Not to Retain City Administrator

Manns v David, Mich Ct App unpublished decision 
(No 274062, June 19, 2007)

When the mayor of the City of Southgate was elected in 2003, 
he informed the city administrator that he would not retain her 
to continue in that position. She sued for wrongful termination, 
claiming that he terminated her because (1) she refused to violate 
the law by assisting the mayor in firing the chief of police without 
just cause; and (2) she was involved in a sexual harassment com-
plaint against the mayor while he was a police officer.

The Court found that his decision to terminate her em-
ployment was subject to the absolute immunity afforded to “the 
highest executive officials of all levels of government” when they 
act within their authority. When this absolute immunity ap-
plies, the official’s intent or motive is irrelevant: “the relevant in-
quiry is whether he acted within the scope of his authority.” Put 
another way, it is the actions themselves that determine whether 
immunity applies, not the motives for those actions.

In this case, the mayor’s decision to terminate the city ad-
ministrator, who was appointed by the previous mayor, was 
within his authority under the city charter. Therefore, because 
he was acting within his authority, his motives for terminating 
her were irrelevant, and he was immune from liability.

Township’s Notice of Public Hearing for Special Assessment Did 
Not Violate Due Process

Jean v Larkin Charter Twp, Mich Ct App 
unpublished decision (No 274127, June 19, 2007)

Larkin Charter Township sought to extend its water system 
by creating a special assessment district under the provisions 
of Act 188, MCL 41.721 et seq. Pursuant to that statute, the 
Township sent a notice of public hearing on the proposed 
project to the owners whose property was to be included in 
the special assessment district. Although not required by the 
statute, the Township included information in the notice 
about objecting to the project. The notice stated that written 
objections “signed by record owners” could be filed, and that 
if owners representing more than 20% of the total land in the 
district objected, the Township could not proceed with the 
project without a petition from owners representing more 
than 50% of the total land.

The plaintiff and other property owners filed writ-
ten objections as the owners of property in the proposed 
district. The objections, however, were not signed by their 
spouses, who were also record owners as tenants in the 
entirety. Therefore, the Township deemed the objections 

invalid, which brought the total percentage of objections 
below the 20% required to compel a petition. Plaintiffs ar-
gued that because the notice did not state that all records 
owners had to sign the objection, it was misleading or un-
true, and deprived them of due process.

The Court disagreed. The notice itself complied with 
the statutory notice requirement, and in fact went further 
by providing accurate information that was not required by 
law, “alerting property owners of the process and the po-
tential ramifications of filing written objections.” The fact 
that the information was not comprehensive did not violate 
due process, since all that was required was a notice that 
the public hearing was taking place. The Court noted that 
finding a due process violation “would lead to the perverse 
conclusion that defendants would have better protected 
plaintiff ’s due process rights by providing a notice contain-
ing less information.”  

Preliminary results for the 2007 Economics of 
Law Practice Survey are available online at http://www.
lawpracticeeconomics.com/

To access results click on the above link – enter 
your P number and the password created when you 
completed the survey and you will be on your way to 
the interactive results tables and charts.

If you have not yet completed the survey – it’s 
not too late! Click on the above link – follow the 
prompts to register and complete the survey. You will 
then have full and immediate access to the results.

The 2007 Economics of Law Practice Survey 
is a powerful new research tool that will help attor-
neys monitor changes in the profession. This online 
format replaces the paper version of the survey that 
was previously conducted every three years. Now it 
will be possible to access the most up to date results 
through the searchable database that will updated 
several times each year.

2007 Economics of 
Law Practice Survey 
Preliminary Results 
are Now Available 
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Federal Law Update
By Marcia Howe, Rebekah Page, Tim Wilhelm, Johnson, Rosati, LaBarge, Aseltyne & Field, PC; and Phil Erickson, Mi-
chael S. Bogren, and Edward D. Dubendorf, Plunkett Cooney, PC

United State Supreme Court
Availability of Bivens remedies, government coercion and

retaliation, RICO

Wilkie v Robbins, 551 US ___ (2007)

Plaintiff owned and operated a commercial guest ranch 
consisting of a patchwork of cattle-grazing parcels intermin-
gled among other private, state, and federal lands. Due to 
inadvertence, plaintiff acquired the ranch free from previous 
owner’s grant of easement to the United States. When plaintiff 
refused to re-grant the easement to the United States without 
compensation, he was then subjected to a campaign of ha-
rassment and intimidation by federal officials over a period 
of six years. The Court ruled plaintiff did not have a private 
non-statutory cause of action for damages under Bivens v Six 
Unknown Fed Narcotics Agents, 403 US 388 (1971) or a RICO 
action against the federal officials in the individual capacities. 
Court reasoned that plaintiff had administrative and legal pro-
cesses available to remedy almost all of his complaints, and ac-
cording to the Court’s balancing analysis, plaintiff ’s remaining 
complaints did not justify the creation of a new cause of action 
for damages under Bivens because both plaintiff and the de-
fendant federal officials were acting pursuant to their interests 
as landowners and because Congress is better able to define 
which conduct by federal officials and employees is actionable. 
Plaintiff did not have a RICO claim because extortion in viola-
tion of the Hobbs Act does not apply where the federal govern-
ment is the intended beneficiary of the extortionate acts.

First Amendment Retaliation, Due Process

Tennessee Secondary School Athletic Association v Brentwood 
Academy, ___ vs ___ ,

127 S Ct 2489, 168 L Ed 2d 166 (2007).

Private high school brought §1983 action against state in-
terscholastic athletic association, challenging a rule prohibiting 
undue influence in recruitment of middle school students for 
athletic programs. The U.S. Supreme Court held that enforce-
ment of a rule prohibiting high school coaches from recruiting 
middle school athletes did not violate the First Amendment. 
The Court held that the school voluntarily joined the TSSAA, 
and the TSSAA has the right to impose conditions necessary to 

manage an efficient and effective state-sponsored high school 
athletic league. Measures taken to protect middle school stu-
dents from exploitation and to enforce academic standards 
were proper, as such harms would detract from a high school 
sports league’s ability to operate “efficiently and effectively” 
under Garcetti v Ceballos, 126 S Ct 1951, 2495-2496 (2006). 
The Court also found no procedural due process violation, 
because the school was given notice and an opportunity to 
respond. TSSAA decided to impose sanctions only after an 
investigation, meetings, correspondence, a written determina-
tion, a hearing, and de novo review by the board. Even assum-
ing that there might have been unconstitutional “closed-door” 
deliberations, any due process violation was harmless beyond a 
reasonable doubt because it could not have increased the sever-
ity of the school’s sanctions. 

U.S. Court of Appeals, Sixth Circuit

First Amendment—Commercial Speech

Pagan v Fruchey, Case No. 04-4414; 
___ F.3d ___ (6th Cir. 2007)

The City of Glendale, Ohio has a section of its traffic code 
making it unlawful to park a car on the street for the purpose 
of displaying or advertising it for sale. Plaintiff was cited for a 
violation of the ordinance after he parked his car on the street 
with a “for sale” sign in the window. Plaintiff filed suit alleging 
that the ordinance constituted an impermissible restriction on 
his First Amendment right to engage in commercial speech. 
The parties agreed that the speech, posting a “for sale” sign on 
a car, was protected commercial speech. In addition, Plaintiff 
recognized that the City had legitimate interests in pedestrian 
and traffic safety and aesthetic concerns. The court struck 
down the regulation and stated that the City had failed to 
meet its burden of demonstrating that the challenged regula-
tion advances the government’s interest in a direct and material 
way. “This is not a question of the quality of the evidence sup-
porting a speech regulation. It is the absence of any evidence 
of the need for regulation that is fatal to Section 76.06 [of the 
Glendale traffic code].” Those looking for guidance as to what 
a city would need to do to uphold such a regulation receive 
little help from the court. The court stated: “[O]ur decision 
today does not proscribe the manner by which municipalities 
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must justify these sorts of ordinances. Instead, we simply con-
clude that we cannot discharge our obligation to scrutinize com-
mercial speech restrictions if we deem sufficient the conjectural 
affidavit of Glendale’s police chief that offers nothing more than 
a statement of what he believes to be Glendale’s regulatory objec-
tives. It is Glendale’s obligation to provide something in support 
of its regulation, and we do not find ourselves free to hold that 
obligation has been discharged based on principles of common 
sense or obviousness, especially where, as here, all do not agree as 
to what is obvious or a matter of common sense.”

First Amendment—Freedom of Expression

Lowery v Euverard, Case No. 06-6172, 
___ F.3d ___ (6th Cir. 2007)

Plaintiffs were three high school football players who pre-
pared and circulated a petition stating, “I hate Coach Euvard 
[sic] and I don’t want to play for him.” This was done during the 
season in October of 2005. In investigating the circumstances 
surrounding the petition, the coach asked to talk to players indi-
vidually. The disgruntled three refused to be interviewed except 
as a group. The coach then told them if they wanted to be that 
way they could pick up their things and leave. They did so. Then, 
the players filed suit asserting that they were dismissed from the 
team in violation of their First Amendment right to freedom of 
expression. Although the court initially discussed First Amend-
ment cases applied to a school setting including Bethel, Hazel-
wood and Tinker, the court ultimately focused upon public em-
ployment/freedom of speech cases as applicable precedent. The 
court found that allowing this type of conduct would clearly be 
disruptive to the team unity and stated: “As the Supreme Court 
has noted, the First Amendment does not require a public office 
to be run as a roundtable for employee complaints over inter-
nal affairs. [Citation omitted] Nor does it require high school 
football teams to be run in that fashion. When players ‘go out’ 
for a team, they implicitly agree to accept the coach’s authority. 
When the government manages a voluntary program, it may 
restrict conduct, including speech, which threatens the purpose 
of the program.” The court emphasized that the players were 
not otherwise disciplined. “Plaintiff ’s regular education has not 
been impeded, and, significantly, they are free to continue their 
campaign to have Euverard fired. What they are not free to do 
is continue to play football for him while actively working to 
undermine his authority.”

First Amendment—Freedom of Expression—Public Employees

Bessent v Dyersburg State Community College, 224 Fed. Appx. 
476. 2007 WL 959420 (6th Cir. 2007, Unpublished)

Former supervisor of a community college’s adult educa-
tion program sued the community college and its president, 
claiming that her First Amendment and procedural due pro-

cess rights were violated in connection with her termination. 
The United States District Court for the Western District of 
Tennessee granted summary judgment against the supervisor, 
and she appealed. The Sixth Circuit Court of Appeals held 
that: (1) supervisor’s statements opposing a merger between 
the college and a county literacy program were not a matter of 
public concern and therefore not entitled to First Amendment 
protection; (2) college board meetings were not open to the 
public, and thus, the supervisor was not deprived of any liberty 
interest under the Due Process Clause by allegedly stigmatiz-
ing comments made at board meetings; and (3) statements by 
the president in a newspaper article did not deprive the super-
visor of any liberty interest under the Due Process Clause. To 
establish a prima facie case of First Amendment retaliation, 
a plaintiff must show that: (1) she was engaged in constitu-
tionally protected speech; (2) she was subjected to an adverse 
action or was deprived of some benefit; and (3) the protected 
speech was a substantial or motivating factor in the adverse 
action. Public employees must meet additional standards to 
prove that the speech at issue is constitutionally protected. 
The initial inquiry, whether the speech at issue touches on a 
public matter, is a question of law for the court. “Whether an 
employee’s speech addresses a matter of public concern must 
be determined by the content, form, and context of a given 
statement, as revealed by the whole record.” Speech addresses 
a matter of public concern if it relates to “any matter of politi-
cal, social, or other concern in the community,” and “involves 
issues about which information is needed or appropriate to en-
able the members of society to make informed decisions about 
the operation of their government.” However, “when public 
employees make statements pursuant to their official duties, 
the employees are not speaking as citizens for First Amend-
ment purposes, and the Constitution does not insulate their 
communications from employer discipline.” Garcetti v. Cebal-
los, 126 S. Ct. 1951, 1960 (2006).

First Amendment—Right of Access to Information

S.H.A.R.K. v Metro Parks Serving Summit County, 
Case No. 06-4009; ___ F.3d ___ (6th Cir. 2007)

Plaintiffs were member of an animal rights group. Defen-
dants were a county parks department, employees and oth-
ers connected to a “deer-culling operation” in four Summit 
County, Ohio parks. Plaintiffs placed cameras in trees hoping 
to catch “deer-culling” on tape and provide footage to the me-
dia. Defendants found the cameras and erased the tapes. Two 
park employees were disciplined for allowing the erasure of the 
tapes. Plaintiffs sued alleging a violation of their First Amend-
ment freedom of expression, but the Sixth Circuit analyzed the 
case applying a First Amendment right of access to information 
analysis. The court distinguished between the separate acts of 
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taking the cameras and erasing the tapes. With respect to the 
acts of taking the cameras, the court found that these acts 
were justified under rules regarding the protection of trees 
and for the handling of found property. The court found that 
these rules did not “selectively delimit the audience.” Turning 
to the erasure of the tapes, the court first found that there was 
no municipal liability as the erasure did not take place pur-
suant to a policy or custom of the municipality. Second, the 
court held that the employees could not be liable individu-
ally, because they had been sued in their official capacities 
only. Third, the court found that the other defendants could 
not be liable pursuant to 42 USC § 1983, because they were 
not state actors. Because no defendant had liability, the court 
did not address the issue of whether or not the erasure of the 
tapes constituted a violation of the First Amendment right of 
access to information.

First Amendment—Fourth Amendment 

Logsdon v Hains and McShane, 492 F.3d 334 (6th Cir. 2007)

Anti-abortion protester brought action against police of-
ficers, asserting claims under § 1983 for unlawful arrest in 
violation of the Fourth Amendment and violation of his First 
Amendment free speech rights, and alleging various state law 
claims. The United States District Court for the Southern Dis-
trict of Ohio, 2006 WL 1793243, S. Arthur Spiegel, Sr., J., 
dismissed. Protester appealed. The court of appeals held that: 
(1) officer lacked probable cause to arrest; (2) officers were not 
entitled to qualified immunity in unlawful arrest claim; (3) 
allegations stated claim against officers for violation of his free 
speech rights; and (4) officers were not entitled to qualified 
immunity with respect to First Amendment claim.

Fourth Amendment, False Arrest, False Imprisonment, Assault and 
Battery, and Malicious Prosecution

Fox v DeSoto, 489 F.3d 227 (6th Cir. 2007)

Arrestee brought action against law enforcement officer 
and regional airport authority, alleging violation of his Fourth 
Amendment rights, and state law claims for false arrest, false 
imprisonment, and assault and battery. The United States Dis-
trict Court for the Western District of Kentucky granted sum-
mary judgment in favor of defendants on the Fourth Amend-
ment claims, and dismissed the state law claims as time-barred. 
Arrestee appealed. The court of appeals held that: (1) federal 
and state law claims accrued on date of arrest, rather than on 
date criminal case was dismissed; (2) officer had probable cause 

to support arrest; (3) officer used reasonable force in effectuat-
ing arrest; (4) arrestee could not prevail in malicious prosecu-
tion claim; and (5) regional airport authority was not liable.

A warrantless arrest by an officer is reasonable under the 
Fourth Amendment when the arrest is in public and there is 
probable cause to believe that a criminal offense has been or 
is being committed. The probable cause inquiry is an objec-
tive one: the officer’s subjective reasons for making an arrest 
need not be the criminal offense for which the known facts 
provided probable cause. Faced with an armed individual in 
the secured area of the airport who refused to cooperate or 
identify himself, had already been removed from a flight for 
creating a disturbance, and was pulling away from the officer 
and reaching for something, a reasonable officer would be-
lieve that individual had or was about to engage in disorderly 
conduct. An officer making an investigative stop or arrest has 
“the right to use some degree of physical coercion or threat 
thereof to effect it.” Id. Relevant considerations include “the 
severity of the crime at issue, whether the suspect poses an 
immediate threat to the safety of the officers or others, and 
whether he is actively resisting arrest or attempting to evade 
arrest by flight.” Id. at 396. The question we must ask is 
whether, under the totality of the circumstances, the officer’s 
actions were objectively reasonable. The force used by the 
officer was exerted in effectuating the arrest and consisted 
of the takedown and restraint of plaintiff until he could be 
handcuffed. The arrestee suffered a cut and some bruising 
below one eye. While the offense was not severe, the officer 
had reason to be concerned about the safety of himself and 
others under the circumstances. The arrestee was believed to 
be armed, had been removed from the flight for creating a 
disturbance, continued to be uncooperative, and refused to 
identify himself or answer any questions. When the arrestee 
stood up, pulled away from the officer, and reached for his 
side, a reasonable officer on the scene would have reason to 
believe some force was necessary.

Fourth Amendment—Probable Cause—Warrantless Arrest

U.S. v Campbell, 486 F.3d 949 (6th Cir. 2007)

Defendant was charged with being a felon in possession of 
a firearm. The United States District Court for the Northern 
District of Ohio granted defendant’s motion to suppress evi-
dence seized during arrest. Government appealed. The court 
of appeals held that: (1) defendant was not seized when officer 
told him that he would like to see his identification, and (2) 
defendant’s response to such request, that he had no identifica-

Federal Law Update
Continued from page 21
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tion with him, gave officer probable cause to make warrantless 
arrest for driving without proof of license.

Law enforcement officers do not violate the Fourth Amend-
ment by merely approaching an individual on the street or in 
another public place, by asking him if he is willing to answer 
some questions, by putting questions to him if the person is 
willing to listen, or by offering in evidence in a criminal pros-
ecution his voluntary answers to such questions. Nor would 
the fact that the officer identifies himself as a police officer, 
without more, convert the encounter into a seizure requiring 
some level of objective justification. The person approached, 
however, need not answer any question put to him; indeed, he 
may decline to listen to the questions at all and may go on his 
way. He may not be detained even momentarily without rea-
sonable, objective grounds for doing so; and his refusal to lis-
ten or answer does not, without more, furnish those grounds. 
If there is no detention—no seizure within the meaning of the 
Fourth Amendment—then no constitutional rights have been 
infringed. A police officer does not need reasonable suspicion 
or probable cause before approaching an individual to make an 
inquiry, because a consensual encounter does not amount to a 
seizure. A seizure of an individual, on the other hand, occurs 
when “under the totality of the circumstances, a reasonable 
person would have believed that he or she was not free to walk 
away.” The officer’s first statement was that he would like to 
see the defendant’s ID. The use of the word “like,” as opposed 
to “need” or “want,” suggests that a reasonable person would 
feel free to decline this request and leave the scene. Nothing 
about the officer’s first request for identification suggests that 
defendant’s freedom to leave the encounter was conditioned on 
complying with the request. Nor did the officer ask defendant 
to accompany him anywhere for further questioning. In short, 
defendant could have declined the officer’s initial request and 
left the scene of the encounter. The fact that he chose not to 
do so did not convert that request into a seizure within the 
meaning of the Fourth Amendment.

Fourth Amendment—Search of Private E-mail Account

Warshak v United States, Case No. 06-4092; 
___ F.3d ___ (6th Cir. 2007)

Plaintiff Warshak was the subject of a federal criminal 
investigation. A United States magistrate judge issued two 
orders allowing the search of his e-mail accounts with two 
Internet service providers, NuVox and Yahoo, without notice 
to plaintiff or an opportunity to be heard. The orders were 
issued pursuant to section 2703 of the Stored Communica-
tions Act (“SCA”), 18 USC § 2703. The plaintiff sued, assert-
ing a violation of the Fourth Amendment and also asserted 
that the SCA was unconstitutional. The United States District 

Court for the Southern District of Ohio granted a preliminary 
injunction prohibiting the government from seizing “the con-
tents of any personal e-mail account maintained by an Internet 
service provider in the name of any resident of the Southern 
District of Ohio without providing the relevant account holder 
or subscriber prior notice and an opportunity to be heard on any 
complaint, motion, or other pleading seeking issuance of such 
an order.” The government sought an interlocutory appeal, and 
the Sixth Circuit Court of Appeals granted leave. The appellate 
court affirmed the lower court in part but modified the lan-
guage of the preliminary injunction to be issued. “On remand, 
the preliminary injunction should be modified to prohibit the 
United States from seizing the contents of a personal e-mail ac-
count maintained by an ISP in the name of any resident of the 
Southern District of Ohio, pursuant to a court order issued un-
der 18 U.S.C. § 2703(d) with either (1) providing the relevant 
account holder or subscriber prior notice and an opportunity to 
be heard, or (2) making a fact-specific showing that the account 
holder maintained no expectation of privacy with respect to an 
ISP, in which case only the ISP need be provided prior notice 
and an opportunity to be heard. In reaching its decision, the 
court analogized the use of e-mail to that of the telephone: “It 
goes without saying that, like the telephone in our earlier histo-
ry, e-mail is an ever-increasing mode of private communication, 
and protecting shared communication through this medium is 
as important to Fourth Amendment principles today as protect-
ing telephone conversations has been in the past.”

Qualified Immunity

Elliot v Lator, ____ F.3d ____; 2007 WL 2287739 
(Aug. 10, 2007)

Residents of home that was searched pursuant to search 
warrant brought action against searching officers alleging as-
sault and battery, false arrest, false imprisonment, excessive 
force, and improper entry into residence without valid search 
warrant. The United States District Court for the Eastern 
District of Michigan granted summary judgment in favor of 
plaintiffs on most claims and defendants appealed. The court 
of appeals held that officers’ failure to raise claim of qualified 
immunity in motion to dismiss or motion for summary judg-
ment precluded appellate jurisdiction.

Substantive Due Process

Mitchell v McNeil, 487 F.3d 374 (6th Cir. 2007)

Parents, individually, and as next friends of their child, 
brought federal civil rights and state tort suit against city, po-
lice officers, and others for child’s death in accident in which 
he was struck by the personal vehicle of a police officer while it 
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was being driven by a police informant. City removed case to 
federal court. The United States District Court for the West-
ern District of Tennessee dismissed federal claims for failure 
to state claim, and remanded state law claims to state court. 
Parents appealed. The court of appeals held that: (1) municipal 
policy of allowing officers to loan their personal vehicles to in-
formants did not violate substantive due process rights of child 
or his parents, and (2) parents had no constitutional right to 
an investigation that they deemed adequate. To state a cogni-
zable substantive due process claim, the plaintiff must allege 
“conduct intended to injure in some way unjustifiable by any 
government interest” and that is “conscience-shocking” in na-
ture. “Even the most well-reasoned, insightful, and far-sighted 
of law enforcement policies may place the public in danger. 
The policy of allowing informants to drive an officer’s private 
vehicle does not have an inherently dangerous quality to it. 
Equally unavailing was plaintiffs’ second theory of due process 
liability—that the defendants failed to investigate the accident 
adequately. There is no statutory or common law right, much 
less a constitutional right, to an investigation.

Substantive Due Process

Meals v. City of Memphis, ____ F.3d ____; 
2007 WL 1989016; 2007 Fed. App. 0258P 

(6th Cir. 2006)

Survivor brought suit in state court against police officer 
and City under § 1983, alleging, inter alia, deprivation of the 
Fourteenth Amendment substantive due process rights of her 
family in causing their death or personal injuries as the result 
of a police pursuit for a traffic violation. Defendants removed. 
The United States District Court for the Western District of 
Tennessee denied defendants’ motions for summary judg-
ment, and appeal was taken. The Sixth Circuit Court of Ap-
peals held that police officer’s conduct in a high-speed pursuit 
did not shock the conscience, as required to constitute a sub-
stantive due process violation of victims’ Fourteenth Amend-
ment rights. Plaintiffs were innocent bystanders killed when 
pursued vehicle hit their car while fleeing from police. The 
appellate court rejected liability under “shocks the conscience” 
test. In the absence of evidence from which a jury could infer 
a purpose to cause harm unrelated to the legitimate object of 
the chase, the evidence does not satisfy the requisite element 
of arbitrary conduct shocking the conscience.

Federal District Court, Eastern District

First Amendment, Establishment Clause, 
State Funding of Religion

American Atheists, Inc v City of Detroit Downtown 
Development Authority, ___ FSupp2d ___, 2007 WL 

2300693 (ED Mich, 2007)

The City of Detroit Downtown Development Authority 
Façade Improvement Program (FIP), which utilizes tax reve-
nues to provide financial grants to property owners to cover up 
to 50 percent of qualifying exterior façade improvements, did 
not violate the Establishment Clause of the First Amendment 
or the Michigan Constitution by providing FIP funds to in-
ner-city churches. The Court held that the FIP was neutral as 
to the qualifications of grant recipients and included sufficient 
regulatory provisions to prevent the diversion of state funds to 
endorse or advance religious messages and to avoid excessive 
entanglement between church and state.

Adult Businesses, Zoning

H D V—Greektown, LLC v City of Detroit, 2007 WL 
���1�1� (ED Mich, �00�)

The Court determined that provisions of the City of De-
troit’s Zoning Ordinance regulating adult businesses amounted 
to a facially unconstitutional prior restraint on First Amend-
ment expression, because the City’s zoning regulations vested 
unbridled discretion in the hands of the City and also failed 
to provide any time limitation upon the reviewing authority 
to approve or deny an application for approval of an adult 
business.

Procedural Due Process, Non-conforming Uses

Mator v City of Ecorse, 2007 WL 1760755 
(ED Mich, 2007)

The City of Ecorse’s efforts to clean up the city by renewing 
enforcement of its zoning ordinance against non-conforming 
dwellings that were vacant for over six months was held to be 
an unconstitutional violation of plaintiff property owners’ pro-
cedural due process rights because the owners were not afforded 
notice or an opportunity to contest the loss of their non-con-
forming use status before the Zoning Board of Appeals.

Federal Law Update
Continued from page 23
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Federal District Court, Western District

First Amendment Retaliation, WPA

Forner v Robinson Township Board, 
2007 WL 2284251, (WD Mich, 2007)

Former township mechanical and building inspector sued 
township and township supervisor, alleging First Amend-
ment retaliation and violation of the Whistleblowers Protec-
tion Act (WPA). The Court granted the defendants’ motion 
for summary on the First Amendment claim, and dismissed 
the plaintiff ’s state law claim without prejudice. Plaintiff al-
leged that he was terminated, in part, because of a letter he 
wrote to the Grand Haven Tribune criticizing the township. 

The Court distinguished the case from Garcetti v Ceballos, 
126 S Ct 1951 (2006), because the article was not written 
pursuant to the plaintiff ’s official duties, as it was not “part 
of what he…was employed to do." The Court further deter-
mined that the plaintiff 's speech addressed a matter of public 
concern, namely, the township's adherence to its policy of 
enforcing building codes. However, the Court held that the 
township's interest in efficient public service outweighed the 
plaintiff 's speech interest as a "policymaking or confiden-
tial employee" with discretionary authority as to enforcing 
laws and carrying out policies. Thus, plaintiff 's positions fell 
within categories one and two of the "confidential or poli-
cymaking employees exception" discussed in Rose v Stephens, 
291 F3d 917 (CA 6, 2002), and his speech was not entitled 
to First Amendment protection. 
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Legislative Update
By Kester K. So and David P. Massaron, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have considered numerous 
bills of municipal interest. The following are summaries of some of those bills:

Laws Enacted
•	 Local Projects. SB 360, PA 26. Extends the deadline for 

projects eligible for funding through local match grant 
programs. Amends Section 11e of 1951 PA 51 (MCL 
247.661e.

•	 Corridor Authority. SB 588, PA 44. Revises eligibility cri-
teria for corridor improvement authorities. Amends Sec-
tions 3, 5, 11, 17, and 18 of 2005 PA 280 (MCL 125.2873 
et seq.) and adds Section 29.

•	 Drain Commissioner. HB 4641, PA 51. Authorizes the 
county board of commissioners to change the name of 
the office of county drain commissioner to office of the 
water resources commissioner, increases the amount of 
the bond required, and provides for temporary replace-
ment of drain commissioner. Amends Section 21 of 1956 
PA 40 (MCL 280.21).

•	 Presidential Primary. SB 624, PA 52. Sets presidential 
primary for January 15, 2008, with provisions for the 
political parties to decide on other means for selecting a 
presidential candidate; requires voters to indicate a party 
ballot selection in writing. Amends Sections 613a, 614a, 
615a, 616a, 624g, 641, and 759a of 1954 PA 116 (MCL 
168.613a et seq.); adds Sections 19, 615c, and 759c and 
repeals Sections 495a, 562b, 613c, 618, 619, and 620a of 
1954 PA 116 (MCL 168.495a et seq.).

•	 Social Security Number Redaction. HB 4517, PA 53; and 
HB 4519, PA 54. Requires redaction of Social Security 
numbers in certified copies of documents submitted to 
register of deeds for recordation, unless prohibited by law. 
Amends Section 1 of 1867 PA 20 (MCL 565.491).

•	 Neighborhood Improvement Tax. SB 69, PA 61. Provides 
for tax increment financing for neighborhood improve-
ment authorities. 

Bills Passed by the House and the Senate
•	 Local Government Health Care Benefits. SB 420. Provides 

for municipal employee medical, optical, and dental ben-
efits in accordance with Public Employees Health Care 
Act. Amends Section 5 of 1951 PA 35 (MCL 124.5).

•	 City Check-Off. HB 4120. Provides income tax check-off 
options for contributions to a city. Amends 1964 PA 284 
(MCL 141.501−141.787) by adding Section 10 to Chap-
ter 1 and Section 36 to Chapter 2.

Bills Passed by the Senate
•	 Emergency Telephone Fee. SB 410. Modifies funding 

system for Emergency Telephone Service Enabling Act. 
Amends title and Sections 101, 102, 201, 202, 203, 205, 
301, 302, 303, 306, 307, 308, 312, 319, 320, and 401 of 
1986 PA 32 (MCL 484.1101 et seq.) and adds Sections 
401a, 401b, and 401c.

•	 Emergency Telephone Fee. SB 411. Modifies funding 
system for Emergency Telephone Service Enabling Act. 
Amends Sections 402, 403, 404, 405, 406, 407, 408, 410, 
412, 413, 502, 504, 506, 601, 602, 605, 712, 714, 716, 
and 717 of 1986 PA 32 (MCL 484.1402 et seq.) and re-
peals multiple sections.

•	 Plant Rehabilitation Districts. SB 757. Revises definition 
of economically efficient functional condition; requires 
certain notice for terminating district. Amends Sections 2 
and 4 of 1974 PA 198 (MCL 207.552 and 207.554).

Bills Passed by the House
•	 Intergovernmental Affairs. HB 4246. Revises contents of 

contracts for intergovernmental transfers of functions and 
responsibilities. Amends Section 4 of 1967 (Ex Sess) PA 8 
(MCL 124.534).

•	 Intergovernmental Transfers. HB 4266. Revises contents 
of contracts for intergovernmental transfers of employees 
and responsibilities. Amends Section 5 of 1967 (Ex Sess) 
PA 7 (MCL 124.505).

•	 Public Road Marinas. HB 4463. Requires issuance of per-
mit to operate a marina at a public road under certain 
circumstances. Amends Section 30106 of 1994 PA 451 
(MCL 324.30106) and adds Section 30106a.

•	 Lake or Stream Roadway. HB 4464. Clarifies intention of 
a plat donation of a road, street, or alley terminating at a 
lake or stream contiguous to a shoreline. Amends Section 
253 of 1967 PA 288 (MCL 560.253).
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•	 Absent Voter Application. HB 4553. Allows mailing of 
absent voter ballot application to registered electors 60 
years of age or older even if application is not requested. 
Amends Section 759 of 1954 PA 116 (MCL 168.759).

•	 Drain Visibility. HB 4642. Provides for definition of the 
term “visibility of existence” in the drain code. Amends 
Section 6 of 1956 PA 40 (MCL 280.6).

•	 Drainage District. HB 4643. Clarifies liability for certain 
legal expenses of a drainage district. Amends Section 247 
of 1956 PA 40 (MCL 280.247).

•	 Drain Obstructions. HB 4644. Increases enforcement pow-
er for removing obstructions or interferences with drains. 
Amends Section 421 of 1956 PA 40 (MCL 280.421).

•	 Drain Maintenance. HB 4688. Increases the amount 
that a drain commissioner can spend on maintenance of 
a drain. Amends Section 13807 of 1978 PA 368 (MCL 
333.13807). 

•	 Brownfield Redevelopment. HB 4711, HB 4712, and HB 
4713. Provides for Brownfield Redevelopment Authority 
Act revisions to expand the abilities of brownfield redevel-
opment authorities, among other things, to capture school 
taxes without DEQ approval, raise limits on the amounts 
of increment revenues that can be used for certain things, 
and allow activities to be undertaken in non-core com-
munities that were previously limited to core communi-
ties. Amends Sections 15 and 16 of 1996 PA 381 (MCL 
125.2665 and 125.2666).

•	 Commissioners Meeting. HB 4764. Revises county board 
of commissioners meeting in October to meet in May of 
each year. Amends 1893 PA 206 (MCL 211.37).

•	 Property Tax Adjustment. HB 5109. Provides for a seven-
year property tax adjustment following transfer of owner-
ship under certain circumstances. Amends Section 27a of 
1893 PA 206 (MCL 211.27a).

•	 Brownfield Redevelopment. HB 5119. Creates Office 
of Brownfield Redevelopment Administration. Amends 
1984 PA 270 (MCL 125.2001−125.2094) by adding Sec-
tion 79.

•	 Commercial Redevelopment. HB 5123. Provides for limit 
on certain powers to veto the creation of a commercial 
redevelopment district. Amends Sections 2 and 3 of 2005 
PA 210 (MCL 207.842 and 207.843).

•	 Property Tax. HB 5149. Revises exemption for new per-
sonal property in certain jurisdictions. Amends Section 9f 
of 1893 PA 206 (MCL 211.9f ).

Bills Introduced in the Senate 
•	 Audits. SJR H. Allows legislative auditor general to audit 

local governments and public school districts. 

•	 Corridor Improvement Authority. SB 407. Revises eligibil-
ity requirements for corridor improvement authorities. 
Amends Section 5 of 2005 PA 280 (MCL 125.2875).

•	 Senior Home Tax Exemption. SB 516. Authorizes lo-
cal governments to exempt homes owned by senior citi-
zens from property taxes. Amends 1893 PA 206 (MCL 
211.1−211.155) by adding Section 7nn. 

•	 Brownfield Board. SB 533. Revises membership on 
brownfield redevelopment authority boards. Amends Sec-
tion 20104a of 1994 PA 451 (MCL 324.20104a).

•	 Brownfield Redevelopment. SB 534, SB 535, SB 536, 
SB 537, SB 538, and SB 539. Modifies requirements 
for projects under Brownfield Redevelopment Author-
ity by revising the definitions of “eligible activities” and 
“eligible property”; extending for four years the date by 
which the DEQ or the Michigan Economic Growth Au-
thority (MEGA) must approve a work plan or remedial 
action plan, if a Brownfield Development Authority will 
use taxes levied for school operating purposes; expand the 
factors the DEQ must consider when reviewing a work 
plan or remedial action plan; and revise and expand ex-
ceptions to the act’s limitations on the use of captured tax 
revenue, including the amount that may be used to cover 
an authority’s administrative and operating expenses and 
certain other costs. Amends multiple sections of 1996 PA 
381 (MCL 125.2652).

•	 Local Campaign Finance Reports. SB 542. Requires cam-
paign finance reports of candidates for local offices be 
available online. Amends Sections 18 and 36 of 1976 PA 
388 (MCL 169.218 and 169.236).

•	 Property Records. SB 554. Requires recordable instru-
ment conveying an interest in real property to state on 
what kind of road it is located. Amends Section 1 of 1937 
PA 103 (MCL 565.201).

•	 Bus Stops. SB 575. Gives local school districts authority 
to determine location and number of bus stops in a manu-
factured housing park. Amends Section 9 of 1990 PA 187 
(MCL 257.1809).

•	 Utility Mergers. SB 585. Clarifies oversight of proposed 
mergers, sales or acquisitions of public utilities. Amends 
1939 PA 3 (MCL 460.1−460.10cc) by adding Section 6r.

•	 County Commissioners. SB 586. Modifies qualifications 
of office of county commissioner. Amends Sections 11 
and 12 of 1966 PA 261 (MCL 46.411 and 46.412).



Public Corporation Law Quarterly

��

Legislative Update
Continued from page 29

•	 Prevailing Wage. SB 634. Modifies prevailing wage law. 
Amends Sections 2 and 6 of 1965 PA 166. 

•	 Housing Inspections. SB 635. Provides for scope of appli-
cation to include certain townships and timing of inspec-
tions to be modified. Amends Sections 2 and 6 of 1965 
PA 166 (MCL 408.552 and 408.556).

•	 Remounumentation. SB 641. Revises reimbursement to 
counties for costs of expedited remounmentation. Amends 
Section 8 of 1990 PA 345 (MCL 54.268).

•	 Core Community Incentives. SB 644. Expands definition 
of core community in Obsolete Property Rehabilitation 
Act to include Sterling Heights. Amends Section 2 of 
2000 PA 146 (MCL 125.2782).

•	 Emergency Fee Notice. SB 647. Creates Emergency Re-
sponse Service Fee Notice Act. 

•	 Emergency Fee Notice. SB 648. Provides for reduction in 
state revenue sharing for noncompliance with Emergency 
Response Services Fee Notice Act. 

•	 Ballot Question Fraud. SB 650. Provides penalties for ap-
proval of a ballot question petition language prior to cir-
culation, checking petitions for duplicate signatures, and 
penalizing a circulator for knowingly obtaining a signa-
ture through fraud, deceit, or misrepresentation. Amends 
Sections 476 and 482 of 1954 PA 116 (MCL 168.476 and 
168.482) and adds Sections 473a and 484.

•	 Local Government Investment. SB 678. Requires quarterly 
reports from local governments investing surplus funds. 
Amends Section 6 of 1943 PA 20 (MCL 129.96).

•	 911 Districts. SB 679. Extends sunset on 911 emergen-
cy service districts. Amends Section 717 of 1986 PA 32 
(MCL 484.1717).

•	 Detroit Income Tax. SB 685. Repeals Detroit city income 
tax reduction. Amends Section 3, chapter 1 of 1964 PA 
284 (MCL 141.503).

•	 Voter I.D. SB 758. Eliminates requirement that vot-
ers show picture identification before receiving a ballot. 
Amends Section 523 of 1954 PA 116 (MCL 168.523).

•	 Property Tax. SB 775. Allows drawing funds from county 
revolving funds equal to reduction from state. Amends 
Section 44a of 1893 PA 206 (MCL 211.44a).

•	 Emergency Telephone Service. SB 815. Extends sunset 
on Emergency Telephone Service Enabling Act; makes 
technical amendments. Amends Section 401 of 1986 PA 
32 (MCL 484.1401).

Bills Introduced in the House: 
•	 Public Safety Surcharge. HB 4852. Provides a pub-

lic safety charge of $1.35 per month under Emergency 
Telephone Service Enabling Act for a variety of public 
safety programs. Amends 1986 PA 32 (MCL 484.1101 
- 484.1717) by adding Section 408a.

•	 Home Rule. HB 4868. Includes right-of-way signage vi-
olations in the cities’ home rule. Amends Section 4q of 
1909 PA 279 (MCL 117.4q).

•	 County Planning Commission. HB 4876. Eliminates re-
quirement that County Planning Commission include 
school board member or employee. Amends Section 2 of 
1945 PA 282 (MCL 125.102).

•	 Tax Foreclosure. HB 4895. Extends the property tax fore-
closure process to three years. Amends Sections 78a, 78e, 
78f, and 78g of 1893 PA 206 (MCL 211.78a et seq.). 

•	 City Income Tax. HB 4908. Revises the fee for the col-
lection and administration of the city income tax by the 
State. Amends Section 9, chapter 1 of 1964 PA 284 (MCL 
141.509).

•	 Hotel-Motel Tax. HB 4919. Provides for convention facili-
ties development funds to be used for the general fund. 
Amends Sections 8 and 9 of 1985 PA 106 (MCL 207.628 
and 207.629).

•	 Market Value. HB 4959. Prohibits increase in taxable 
value of property if market value is decreasing. Amends 
Section 27a of 1893 PA 206 (MCL 211.27a).

•	 Market Value. HB 4960. Requires assessors to consider 
market factors affecting value of property in addition to 
sales ratio studies. Amends Section 27 of 1893 PA 206 
(MCL 211.27).

•	 Delinquent Taxes. HB 4961. Implements a revolving fund 
for delinquent taxes on property owned by a senior citi-
zen. Amends title and Sections 1, 2, 3, 4, 5, 6, 7, 8, 8a, 9, 
and 10 of 1976 PA 225 (MCL 211.761 et seq.) and adds 
Section 4a.

•	 Public Fund Lobbying. HB 4980. Provides for penalty for 
using public funds for lobbying activities. Amends 1979 
PA 94 (MCL 388.1601 and 388.1772) by adding Section 
164f.

•	 Local Property Purchases. HB 5042. Revises time frame 
for local governmental units to purchase property. Amends 
Section 1 of 1933 PA 99 (MCL 123.721).
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•	 Video Service Provider. HB 5047. Clarifies public, educa-
tion, and government access fee for video service provider. 
Amends Section 6 of 2006 PA 480 (MCL 484.3306).

•	 Tax Rolls. HB 5053. Revises procedure for removing un-
paid and uncollectible delinquent personal property taxes 
from tax rolls. Amends Section 56a of 1893 PA 206 (MCL 
211.56a).

•	 Governmental Immunity. HB 5092. Clarifies governmen-
tal liability for taking safety measures at a public beach. 
Amends Section 1 of 1964 PA 170 (MCL 691.1401).

•	 Neighborhood Enterprise Zones. HB 5101. Expands 
eligibility in neighborhood enterprise zones to include 
new facilities. Amends Section 4 of 1992 PA 147 (MCL 
207.774).

•	 Real Property Ownership. HB 5127. Prohibits real prop-
erty ownership as a qualification for elected or appointed 
office. 

•	 Revenue Sharing. HB 5172. Provides for per capita dis-
tribution of revenue sharing for cities, villages, and town-
ships. Amends Sections 11 and 13 of 1971 PA 140 (MCL 
141.911 and 141.913).

•	 Downtown Development Authority. HB 5178. Requires 
an opt-in for capture regarding downtown development 
authority. Amends Section 3 of 1975 PA 197 (MCL 
125.1653). 

•	 Corridor Improvement Authority. HB 5179. Requires an 
opt-in for capture regarding Corridor Improvement Au-
thority Act. Amends Section 18 of 2005 PA 280 (MCL 
125.2888). 

•	 Local Development Finance Authority. HB 5180. Requires 
an opt-in for capture regarding the Local Development Fi-
nance Authority Act. Amends Section 4 of 1986 PA 281 
(MCL 125.2154).

•	 Neighborhood Increment Finance Authority. HB 5181. 
Requires an opt-in for capture regarding Historical Neigh-
borhood Tax Increment Finance Authority Act. Amends 
Section 17 of 2004 PA 530 (MCL 125.2857). 

•	 Tax Increment Finance Authority. HB 5182. Requires an 
opt-in for capture regarding Tax Increment Financing Au-
thority Act. Amends Section 3 of 1980 PA 450 (MCL 
125.1803). 

I’ll Bet You Didn’t Know (or maybe you forgot): 
“Let's Form a Posse” 

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan

I’ll bet you didn’t know—or maybe you forgot—that the 
posse is not just a long lost term heard only in old western 
movies. It is a term that is still used in certain Michigan stat-
utes, and also a source of much debate at the federal level over 
the use of U.S. military forces in local affairs.

For example, MCL 28.425o(4)(d)(iii) provides that a 
member of a “sheriff ’s posse” who is licensed under the Michi-
gan Firearms Act, 1927 PA 372, to carry a concealed pistol 
“while on duty and in the course of his or her employment” is not 
subject to the laws prohibiting the carrying of that concealed 
pistol onto the premises listed in MCL 28.425o(1). Those 
premises include schools, day care centers, sports arenas, hos-
pitals, dormitories, bars, places of worship, and entertainment 
facilities with a seating capacity of 2,500 or more.

Additionally, MCL 28.609 exempts a member of a “sheriff ’s 
posse” temporarily “performing his or her duty under the direction 
of the sheriff ” from the rules promulgated by the Commission 

on Law Enforcement Standards to establish minimum stan-
dards for a law enforcement officer under the Law Enforce-
ment Officers Training Council Act of 1965, 1965 PA 203.

1

Another reference to a posse is found in the Michigan Mil-
itary Act, 1967 PA 150. Section 111 of that act (MCL 32.511) 
provides that officers and enlisted personnel of the organized 
militia (i.e., the Michigan National Guard) “during service in 
the organized militia are exempt from jury duty and service on a 
posse comitatus.”

This, of course, caused me to wonder what a posse comita-
tus is. I learned that posse comitatus is Latin for “the power of 
the county.” It is the power that authorized the local sheriff, 
as the chief law enforcement officer in a county, to deputize 
citizens to assist in law enforcement activities, like going out 
on horseback to find the ornery bandits that robbed the stage 
out of Dodge City.

Continued on the next page
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A web search of the 
term posse comitatus, 
however, turns up some 
very interesting facts. I’ll 
bet you didn’t know—or 
maybe you forgot—that 
Congress enacted the 
Posse Comitatus Act in 
1878 (“Act”). The Act 
provides that “it shall 
not be lawful to employ 
any part of the Army of 
the United States, as a 
posse comitatus, or oth-
erwise, for the purpose of 
executing the laws, except 
in such cases and under such circumstances as such employment 
of said force may be expressly authorized by the Constitution or 
by act of Congress; and no money appropriated by this act shall 
be used to pay any of the expenses incurred in the employment of 
any troops in violation of this section.” A violation of the Act is 
a misdemeanor punishable “by fine not exceeding ten thousand 
dollars or imprisonment not exceeding two years or by both such 
fine and imprisonment.”

The original intent of the Act was to prohibit federal troops 
from supervising elections in former Confederate states fol-
lowing Reconstruction. While the Act originally referred only 
to the United States Army, the Air Force was added in 1956. 
The Navy and the Marine Corps were later included through a 
regulation of the Defense Department. The U. S. Coast Guard 
is not included in the Act, as it has federal law enforcement 
duties as part of its primary mission.

2
 Likewise, the National 

Guard, an express mission of which is to preserve the laws of 
the state during times of emergency, when it is operating in 
its state status pursuant to Title 32 of the U.S. Code, is not 
subject to the prohibitions of the Act. When it is federalized 
pursuant to an exercise of presidential authority, however, the 
Guard becomes subject to the limitations of the Act.

3

Regardless of the prohibitions of the Act, federal troops 
have been used countless times to respond to local distur-
bances. Exceptions to the prohibitions of the Act have been 
carved out by judicial decisions which established an active 
vs. passive activity test holding, for example, that arrests are 
active and prohibited,

4
 but providing supplies, equipment, 

training, facilities, and certain types of intelligence are pas-
sive and not prohibited.

5
 Further exceptions are the result of 

specific legislative authorization for intervention, such as the 
Civil Disturbance Statutes: 10 U.S.C., Sections 331–334, and 

the Stafford Act, 42 U.S.C., 
Section 5121, which autho-
rizes providing U.S. military 
assistance in times of natural 
disaster upon request from a 
state governor.

Each incident of federal 
military intervention has, of 
course, resulted in much de-
bate over its legality and ne-
cessity (including the provi-
sion of federal assistance in 
Louisiana after Katrina). It is 
not my purpose here to detail 
that debate or to further elab-
orate on a posse comitatus, but 

a Google search of the term will yield a wealth of information 
and dialogue. One very informative article entitled The Myth 
of Posse Comitatus can be found at: http://www.homelandsecu-
rity.org/journal/articles/Trebilcock.htm.

I should further point out that a Google search will also 
show that there is an extremist hate group know as Posse 
Comitatus. The organization is a white supremacist group 
whose symbol is a sheriff ’s star with a noose, sword and book 
in the center and the words, “Sheriff ’s Posse Comitatus” writ-
ten across the top.

Coming back to posses in Michigan, many sheriff depart-
ments have auxiliary groups called posses. Some have mounted 
divisions called posses. In fact, those mounted divisions have a 
statewide association known as the Michigan Sheriff ’s Mount-
ed Association. The association was formed in 1961.

6
 The 

Association’s website points out that most county mounted 
divisions were known as the “Sheriff ’s Posse,” but with the 
perception of a posse from wild west movies being a group 
seeking to find a person for “lynching,” they changed to the 
current Mounted Division designation.

By way of example, Shiawassee County has the Sheriff ’s 
Mounted Posse, whose mission is “to assist the sheriff in emer-
gencies and participate in parades, charitable events, and other 
security functions.”

7
 Berrien County has a posse which, ac-

cording to its website, is composed of volunteers who as-
sist with traffic and other duties at various activities in the 
county, and it has a total of 26 active and life members.

8
 

There are many more like those around the state.
All of this, of course, is either too serious or too mod-

ern for me. I still prefer to think of a posse as the group of 
guys drafted by the local sheriff to go after the bank bandit 
hiding in “them thar hills.” If I just see the word, I can hear 

I'll Bet . . .
Continued from page 31

http://www.homelandsecurity.org/journal/articles/Trebilcock.htm
http://www.homelandsecurity.org/journal/articles/Trebilcock.htm
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Jimmy Stewart calling out, “Okay, men, let’s form a posse! 
We’re going after Black Bart!”

In fact, that vision of the Old West posse has interested 
many people. In one episode of the Seinfeld show, Jerry is in 
his apartment with girlfriend, Nina. The TV is on in the back-
ground, and a shot is heard. The following exchange takes 
place:
JERRY: SHOT! (the sound of a shot on the TV is heard) I 

told ya! Well, now we gotta get a posse together. I 
love a good posse.

NINA: What’s the appeal of the posse?

JERRY: The appeal of the posse? The posse has tremendous 
appeal. Get away from the job, camp out, you’re 
with your friends... Come on, it’s a week-long game 
of hide-and-seek on horseback.

Likewise, Larry David (Curb Your Enthusiasm), in one 
of his stand up routines wondered how answering machines 
might have changed the Old West. “For one thing, you could 
get out of joining a dangerous posse by screening your calls,” 
he opined. 

Endnotes
1  MCL 28.609 provides the same exemption for a member of a 

police auxiliary temporarily performing his or her duty under the 
direction of the police department.

2 Source: Wikipedia.com. http://en.wikipedia.org/wiki/Main_
Page.

3  The Myth of Posse Comitatus, Major Craig T. Trebilcock, U. S. 
Army Reserve. http://www.homelandsecurity.org/journal/arti-
cles/Trebilcock.htm.

4  State v. Nelson, 298 NC 573, 260 SE 2d 629, cerft den; 446 U.S. 
929, 100 S. Ct. 1867, 64 L. Ed. 2d 282 (1980).

5  United States v. Red Feather, 392 F. Supp. 916 (DC SD 1975).

6  You can visit the association’s web site at: http://www.msma.us/in-
dex.html, but you may want to turn your volume down!

7  http://www.scmsp.com/.

8  http://www.bcsheriff.org/?dept=29&pid=302.

The permanent placement of the Michigan Legal Mile-
stone plaque commemorating the role attorney Prentiss M. 
Brown played in the construction of the Mackinac Bridge 
will take place in St. Ignace Thursday, Nov. 1. The dedica-
tion, part of a larger ceremony celebrating the 50th anniver-
sary of the bridge’s official opening, begins at 12:30 p.m. at 
Bridge View Park.

Brown, a St. Ignace native, was appointed chair of the 
Mackinac Bridge Authority in 1950 and remained so until his 
death in 1973. Through his leadership, financing and build-
ing plans began to take shape. He and his colleagues overcame 
many financing obstacles, eventually funding the construction 
through the sale of revenue bonds. The project was completed 
in 1957 at a cost of just under $100 million. The plaque recog-

SBM Legal Milestone Plaque Placement 
Part of Mackinac 50th Anniversary Event

nizing his achievements was unveiled at a ceremony in Grand 
Rapids held in conjunction with the State Bar of Michigan 
Annual Meeting.

In addition to the placement of the Legal Milestone 
plaque, the Nov. 1 ceremony will feature the dedication by the 
Michigan chapter of the American Society of Civil Engineers, 
which named the span the top civil engineering project of the 
20th century. A number of 4th grade classes from across the 
Upper Peninsula will be in attendance, as will the St. Ignace 
High School band.

The Michigan Legal Milestone effort, which honors 
important cases, events, and personalities in our state's rich 
legal history, is a program of the SBM Public Outreach 
Committee.  

http://www.msma.us/index.html
http://www.msma.us/index.html
http://www.scmsp.com/
http://www.bcsheriff.org/?dept=29&pid=302
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