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Eminent domain has a long and distinguished legal history, dating from the first 
limits on sovereign power in the Magna Carta. While this has been tempered in the 
modern era by the imposition of just compensation, recent court decisions, especially 
Kelo v New London, have made the exercise of this power controversial. Does a gov-
ernment have the right to condemn property to increase its tax base? Can the state 
transfer property from one private owner to another for its own benefit, and does this 
constitute “public use?”

While eminent domain has traditionally been used to build roads, waterways, 
defense installations, government and public buildings, as well as the interstate high-
way system, it has in recent years become a favored method for urban development, 
creating shopping malls, and building big-box retail stores.

Eminent Domain 
 The term “eminent domain” was coined by Hugo Grotius (1583–1645), a Dutch 

jurist and philosopher of natural law, to describe the power of the state over natural 
property.

2
 “Eminent domain or condemnation is the power of the sovereign to take 

private property for public use without the owner’s consent.”
3
 This power is inherent 

to the sovereign, to shape the use as it deems fit.
4
 

Eminent domain law and its history in the United States dates from colonial 
understandings of land use. In fact, “the government’s power of eminent domain was 
long established by the time the United States was founded.” Today, condemnation is 
compensated through the Fifth Amendment’s Takings Clause, but this was not always 
the case. Requiring just compensation, therefore, is a limitation on the inherent power 
of the sovereign, not a grant of the power. 

5
 

Colonial Understandings of Condemnation 
“The principle that the state necessarily owes compensation when it takes private 

property was not generally accepted in either colonial or revolutionary America.”
6
 

Not only were uncompensated takings frequent, they were justified both by appeals 
to the Crown and by republicanism, the ideology of the Revolution.

7
 “Crown officials 

justified uncompensated takings by appealing to royal prerogative and limitations 
contained in original land grants.”

8
 

A History of Eminent Domain
By Daniel P. Dalton

1
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Chairperson’s Corner
By Lori Grigg Bluhm, City Attorney, City of Troy, MI

I am both humbled and also very honored to serve as the 2006-2007 chairper-
son for this very active section of the State Bar of Michigan. Through my past years 
as a member of the Section, I have come to appreciate and rely on the high level of 
expertise of the PCLS Council members, all of whom are dedicated public servants. 
The members represent several different geographical regions throughout the state, 
as well as diverse areas of expertise in public corporation law. The newest members, 
James Branson (Midland City Attorney) and Phillip Erickson (Eaton Rapids City 
Attorney), are great additions to the Council, and I’m sure will continue to support 
the mission of the Section, which is as follows: 

The Public Corporation Law Section of the State Bar of Michigan provides edu-
cation, information, and analysis about issues of concern through meetings, semi-
nars, (the web site), public service programs, and publication of a newsletter. 

I am grateful to Kester So (Dickinson Wright), our immediate past chairperson, 
for leading the Section to greatness this past year. I also wanted to thank outgoing 
Council Members Clyde Robinson (Battle Creek City Attorney) and Anne Seurynck 
(Foster Swift Collins and Smith) for their unique and invaluable contributions to the 
Section. We will miss their leadership on the Council! 

Thanks also to Dan Dalton, who has again agreed to be the editor of our Quar-
terly Newsletter. He has unfailingly pulled it all together for the past five years, and 
on many occasions has necessarily become a contributing author as well as the edi-
tor. The past issues of the Quarterly feature timely and informative articles relevant 
to public law practice. The Section website also has an electronic version of the past 
editions since 1998, which is located at: www.michbar.org/publiccorp/quarterly.cfm. 

The availability of the Quarterly newsletter in an electronic format leads us to 
consider electronic distribution for those who are technologically proficient. The 
mailing costs for the paper copies of the Quarterly are one of the largest expenses 
of the Section. When Section members are provided with a choice between an im-
mediately available electronic version or a mailed paper copy, several may prefer the 
electronic version. This may result in significant cost savings to the Section, which 
is worthy of further exploration. However, we’d like to get your input on this issue 
before any decisions are made. Please look for an opportunity to provide your input 
and/or your preference of distribution. 

The Council is already starting to plan seminars that are designed to enhance 
your public law practice. Unfortunately, there is a large segment of our member-
ship that does not regularly attend these educational opportunities. During the 
past year, we sent out a survey, asking the Section members for input on locations 
and topics for the seminars. This information will be used to plan the seminars for 
the 2006-2007 year, but please contact me or any of the Section Council mem-
bers with your additional suggestions, ideas, and comments. I can be reached at 
Bluhmlg@ci.troy.mi.us or (248) 524-3323. 

 In addition to the seminars and the Quarterly, the Council is also committed to 
serving as a pro-active voice for public corporations. Several years ago, I recall having 
a conversation with a fellow municipal attorney about recently passed legislation that 
resulted in several unintended and/or unanticipated consequences to public corpora-
tions. In that particular situation, there was no opportunity for public corporation 
attorney participation prior to the passage of that particular law. It is for this reason, 
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in these times when public corporations are being asked to do more with less resources, that we need to aggressively educate and 
communicate our collective interests in a timely fashion. With the increasing use of electronic functions to disseminate messages 
instantaneously to our membership of over 700 persons, the Public Corporation Section of the State Bar of Michigan is poised to 
make a difference. The Michigan Supreme Court has also recently strengthened our commitment to participate in the educational 
process, since they have expressly invited the Section to participate in amicus briefs on public law issues. The Section is committed 
to getting involved as early and as meaningfully as possible. 

 The Section leadership team includes Vice Chair Jeff Sluggett (Law, Weathers and Richardson) and Secretary/ Treasurer 
Bill Beach (Miller Canfield). Jeff 's and Bill’s past involvement has been outstanding, and I am sure that they will continue to 
unselfishly work on behalf of public corporations with the other outstanding members of the Section Council. The future is 
looking bright! 

Chairperson’s Corner 
Continued from page 2

The first colonial settlers to get 
land rights derived title from some pub-
lic entity: a chartered company, a pro-
vincial land office, or a town.

9
 “When 

distributing land, these public entities 
sometimes required settlers to perfect 
their ownership by making certain 
improvements on their land, such as 
building a house or clearing an acre of 
land.”

10
 Thus, improving the land was 

a condition of ownership. Some argue 
that when these conditions on settlers’ 
rights were enforced, they were not 
viewed as diminishing the owners’ legal 
interests “because the rights received by 
the original grantees were qualified by 
the grants.”

11
 When individuals were 

stripped of their title to undeveloped 
land, colonial officials justified their ac-
tions by maintaining that the landown-
ers had not honored the conditions to 
land ownership.

12

 Colonial legislatures routinely took 
private property without compensating 
the owner.

13
 If the land was undevel-

oped, ownership was simply transferred 
to another person.

14
 Such uncompensat-

ed takings were mostly to build public 
roads and generally promote economic 
growth.

15
 All colonies except Massachu-

setts provided that undeveloped land 
could be taken for roads without com-
pensation.”

16
 This reduced the cost of 

road building. 

Takings Law before the Fifth 
Amendment

There were very few precedents for 
the Fifth Amendment’s Takings Clause.

17
 

The Magna Carta limited the absolute 
power of the English sovereign to take 
land, but it did not require payment of 
compensation. The Fifth Amendment, 
an extension of the Magna Carta, fur-
ther limited the sovereign’s power by 
requiring just compensation.

This requirement, however, was not 
generally recognized at the time of the 
Fifth Amendment’s framing, and no co-
lonial charter or state constitution recog-
nized that regulations could give rise to 
a compensation requirement.

18
 Where 

colonial charters protected personal or 
real property, they did it by a procedural 
law, rather than by substantive right.

19
 

These provisions can be traced back to 
the Magna Carta, Article 39: “No free 
man shall be … dispossessed … except 
by the legal judgment of his peers or by 
the law of the land.”

20
 

This meant that a decision-making 
body, either a jury or state legislature, 
determined when to take property and 
when to compensate.

21
 Authorizing 

statutes typically provided that juries 
could award compensation for land 
taken,

22
 however, colonial governments 

often took private property without do-

ing so.
23

 Once the procedural require-
ment was met, the land was then taken 
without any further compensation to 
the owner.

Revolutionary-Era State 
Constitutions 

The first Revolutionary-era state 
constitutions followed colonial prec-
edent, with only three containing emi-
nent domain clauses, and none contain-
ing just compensation requirements.

24
 

“The three with eminent domain claus-
es simply echoed Article 39 of Magna 
Carta, providing that the consent of the 
owner or of the legislature was needed 
for the state to exercise its eminent do-
main power.”

25
 

Two states, however, would soon 
create constitutions that contained 
compensation requirements. The Ver-
mont Constitution of 1777 and the 
Massachusetts Constitution of 1780 
both provided for compensation when 
private property was taken for public 
use.

26
 The Northwest Ordinance of 

1787 also stated, “Should the public 
exigencies make it necessary, for the 
common preservation, to make per-
son’s property, or to demand his par-
ticular services, full compensation shall 
be made for the same.”

27
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In England during this era, com-
pensation was considered “the law of the 
land,” and was incorporated into both 
their due process and takings clauses.

28
 

William Blackstone, author of the 
Commentaries on the Laws of England 
(1765–1769), advocated compensation 
for takings, and his work became widely 
used in America.

29
 Also, controversial 

situations during the Revolutionary 
War may have led to a desire to protect 
the propertied classes.

30

The Fifth Amendment’s Takings 
Clause

Although the Northwest Ordinance 
of 1787 set a precedent for a constitu-
tional compensation requirement, states 
did not demand such a limitation on the 
federal government in the Bill of Rights.

31
 

“While at least two states had requested 
every other provision contained in the 
ratified Bill of Rights, none had sought 
a just compensation requirement.”

32
 

Even though it had been adopted in the 
Northwest Ordinance, it simply was not 
a pressing political issue. “Regardless of 
political belief, few initially felt that [a] 
just compensation requirement was a 
necessary restraint on a federal govern-
ment that would have little occasion 
to take property.”

33
 Despite this, James 

Madison, author of the “just compen-
sation” clause in the Fifth Amendment, 
realized the importance of national rati-
fication of the requirement, and includ-
ed it in the constitutional amendments 
he proposed to Congress.

34

Madison had two reasons to pro-
pose the clause. First, he wanted “to 
bar the uncompensated taking by the 
national government of chattel and 
real property”—the same bar that ex-
isted in Vermont, Massachusetts, and 
the Northwest Territories Ordinance.

35
 

He also hoped that the clause would 
“impress on the people the sanctity of 

property.”
36

 Madison explained in his 
essay “Property” that through the Fifth 
Amendment the federal government 
was committed to the proposition that 
“no land or merchandize” shall be taken 
directly even for public use without in-
demnification to the owner.

37

The Fifth Amendment states: 
“[N]or shall private property be taken 
for a public use without just compen-
sation.”

38
 This language has been inter-

preted in every jurisdiction to require 
that property cannot be taken for private 
use. “It is now well settled in every state 
in the union that the prohibition against 
the taking of property for the public use 
without just compensation impliedly, 
but none the less definitely, forbids a tak-
ing of property for private uses.”

39
 

The meaning of “public use,” how-
ever, has been the subject of much de-
bate and litigation. According to some, 
the term “defies definition.”

40
 “Interpre-

tation of the clause has relaxed consider-
ably with time and circumstance. Pub-
lic use does not necessarily mean public 
ownership, although it once did; it can 
countenance private ownership, so long 
as the plan serves some controlling gov-
ernmental purpose.”

41
 

The public use requirement was 
significantly relaxed with the advent of 
urban renewal in the 1940s and 1950s.

42
 

“For the first time, government pro-
posed large-scale condemnation of resi-
dential property with the intention of 
reconveying it to private developers.”

43
 

Nearly all jurisdictions were faced with 
the constitutionality of government 
condemnation that took private prop-
erty and did not give it to the public.

44
 

These initiatives were not for the benefit 
of the private developers, although they 
sought results that the private landown-
ers “could not or would not achieve.”

45
 

With that in mind, “with few exceptions 
the courts agreed that, whatever the pro-
posed use of the property in question, 

elimination of slums was in and of itself 
a valid public purpose.”

46

The definition of public use was 
given an even broader interpretation in 
Poletown Neighborhood Council v City of 
Detroit, 304 N.W.2d 455 (Mich. 1981). 
In this case, the Michigan Supreme 
Court held that a large tract of land 
being conveyed to the General Motors 
Corporation, a private entity, as a site 
for construction of an assembly plant 
served “the essential public purposes of 
alleviating unemployment and revitaliz-
ing the economic base of the commu-
nity.”

47
 The Court further found that 

the “project [was] warranted on the ba-
sis that its significance for the people of 
Detroit and the state has been demon-
strated.”

48
 The Poletown decision was re-

cently overruled, however, in the County 
of Wayne v Hathcock, 684 N.W.2d 765 
(2004). Here the Michigan Supreme 
Court found that the power of eminent 
domain to condemn the landowners’ 
properties for a 1,300-acre business 
and technology park was not permit-
ted constitutionally,

49
 because Wayne 

County intended to “transfer the con-
demned properties to private parties in 
a manner wholly inconsistent with the 
common understanding of ‘public use’ 
at the time our Constitution was rati-
fied.”

50
 The Court found that Poletown’s 

“economic benefit” rationale “would 
validate practically any exercise of the 
power of eminent domain on behalf of 
a private entity.”

51
 

The law of condemnation contin-
ues to evolve and will require additional 
analysis in Michigan should a proposal 
to amend the state constitution be ad-
opted. 
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Members of the Public Corpora-
tion Law section may be interest-
ed in the critical review of County 
of Wayne v. Hathcock that was 
written by John Mogk, Professor 
of Law at Wayne State Univer-
sity, and published in the current 
edition of the Wayne Law Review, 
Vol. 51, No.4, Winter 2005.  His 
conclusion is that there is no sup-
port for the Supreme Court's de-
cision in the State's takings ju-
risprudence and it represents the 
legislative overruling of Poletown 
without precedent. For those 
members that do not subscribe 
to the Review, the article can be 
found on the web at: www.law.
wayne.edu/docs/07%20Mogk.pdf.    
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A Brief History and Outline of Current Provisions 
By Allan T. Motzny, City of Troy, Assistant City Attorney 

History
Michigan’s Freedom of Information 

Act (FOIA), 1976 PA 442, as amended, 
MCL 15.231 et seq., took effect April 13, 
1977. Under FOIA, the general public 
has access to numerous public records. 
However, there was a time when pub-
lic information was not as accessible as 
it is today. When Congress enacted the 
Federal Freedom of Information Act of 
1966, 5 USC 552, it was passed in part 
because of the difficulty encountered in 
obtaining information under the prior 
federal law utilized for access to public 
records. Section 3 of the Administrative 
Procedures Act, 5 USC 1002, though 
titled “Public Information” was of-
ten used as authority for withholding, 
rather than disclosing public informa-
tion. Tennessean Newspapers, Inc. v Fed-
eral Housing Administration, 464 F2d 
657, 658 (CA 6, 1972). As a result, the 
new federal legislation, which served as 
the model for Michigan’s FOIA, Kes-
tenbaum v Michigan State University, 
414 Mich 510, 521; 327 NW2d 783 
(1982), was enacted. The Committee 
Report in the House of Representatives 
stated the Congressional purpose for the 
federal act:

“A democratic society requires 
an informed, intelligent elec-
torate, and the intelligence 
of the electorate varies as the 
quantity and quality of its 
information varies. A danger 
signal to our democratic soci-
ety in the United States is that 
such a political truism needs 
repeating. And repeated it is, 
in textbooks and classrooms, 
in newspapers and broadcast.

The repetition is necessary be-
cause the ideas of our demo-

Michigan’s Freedom of Information Act – 

cratic society have outpaced 
the machinery which makes 
that society work. The needs 
of the electorate have out-
paced the laws which guaran-
tee public access to the facts 
in Government. In the time 
it takes for one generation to 
grow up and prepare to join 
the councils of Government 
– from 1946 to 1966 – the law 
which was designed to provide 
public information about Gov-
ernment activities has become 
the Government’s major shield 
of secrecy.” Tennessean, 658 
(emphasis supplied)

 Michigan’s FOIA was adopted as 
one of the Sunshine Laws, so called be-
cause such legislation was an attempt 
to shine the spotlight on the govern-
ment. According to a footnote in the 
Michigan Court of Appeals opinion in 
Wexford County Prosecuting Attorney v 
Pranger, 83 Mich App 197, 201, n 2; 
268 NW2d 344 (1978), the identifi-
cation of sunshine with open govern-
ment was a result of a Florida statute 
entitled “Government in the Sunshine 
Law”. The designation apparently was 
an attempt to characterize government 
under the statute as government operat-
ing in the sunshine of public scrutiny 
rather than the shadows of bureaucratic 
society. However, in another footnote, 
the Wexford court noted that Michigan 
adopted sunshine legislation as early as 
1895. The original language of Act No. 
215 of the Public Acts of 1895 required 
that all meetings and sessions of city 
councils be open to the public. Wexford, 
201, n 5. Essentially, both the federal 
act and Michigan’s FOIA were passed in 
response to public concern over bureau-
cratic abuses and secrecy. Kestenbaum, 

521. The thrust of both is a policy of 
disclosure. Id. 521.

Public Records Subject to FOIA 
Request

Under Michigan’s FOIA, members 
of the public are entitled to inspect 
and/or copy “public records.” “Public 
record” means a writing prepared by, 
owned, used, in the possession of, or 
retained by a public body in the perfor-
mance of an official function, from the 
time it is created. MCL 15.232(e). Pub-
lic record does not include computer 
software. FOIA separates public records 
into the following two classes: (1) those 
that are exempt from disclosure under 
section 13 (MCL 15.243), and (2) all 
public records that are not exempt from 
disclosure under section 13 and which 
are subject to disclosure under the act. 
MCL 15.232(e). A “writing” under 
FOIA means handwriting, typewriting, 
printing, photostating, photographing, 
and every other means of recording, and 
includes letters, words, pictures, sounds, 
or symbols, or combinations thereof, and 
papers, maps, magnetic or paper tapes, 
photographic films or prints, microfilm, 
microfiche, magnetic or punched cards, 
discs, drums, or other means of record-
ing or retaining meaningful content.” 
MCL 15.232(h).

Generally all records except those 
specifically considered exempt are cov-
ered by FOIA, including minutes of 
open meetings, officials voting records, 
correspondence (this may include e-
mail messages), financial records, staff 
manuals, personnel records, and salaries 
of public officials. Oral opinions of an 
attorney are not public records under 
FOIA. Detroit News, Inc v City of De-
troit, 185 Mich App 296; 460 NW2d 
312 (1990). An agency has no duty to 
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create a record under FOIA. Hoffman v 
Bay City School District, 137 Mich App 
333; 357 NW2d 686 (1984), MCL 
15.233. Additionally, FOIA does not re-
quire a public body to make a compila-
tion, summary, or report of information 
except as required by section 11 of the 
Act. MCL 15.233, MCL 15.241.

   
General Requirements of the Law

The FOIA provides that a “person,” 
upon making a written request, has a 
right to inspect, copy, or receive copies 
of a public record of a “public body.” 
MCL 15.233. A “public body” includes 
state officers, employees, agencies, de-
partments, divisions, bureaus, boards, 
commissions, councils, authorities, or 
other bodies in the executive branch of 
the state government; any agency, board, 
commission or council in the legisla-
tive branch of the state; a county, city, 
township, village or other regional gov-
erning body; school districts and agen-
cies thereof; and any other body that is 
primarily funded by or through state or 
local authority. MCL 15.232. The gov-
ernor, lieutenant governor, or employees 
thereof and the judiciary, including the 
office of county clerk and employees 
when acting in the capacity of clerk to 
the circuit court, are not public bodies 
under FOIA. 

A “person” that is entitled to re-
quest the right to see a public record 
under FOIA includes an individual, 
corporation, limited liability company, 
partnership, firm, organization, gov-
ernmental entity, or other legal entity. 
“Person” as defined by FOIA does not 
include an individual serving a sentence 
of imprisonment in a state or county 
correctional facility in this state or any 
other state, or in a federal correctional 
facility. MCL 15.232.

To request a right to inspect, copy, 
or receive copies of a public record, the 
request must a) be in writing (fax and 
emails are acceptable), b) be provided 
to a public body’s FOIA coordinator, 
and c) describe the public record suf-

ficiently to enable the public body to 
find the public record. MCL 15.232(i), 
MCL 15.233(1). The public body must 
respond to the request within 5 busi-
ness days. MCL 15.235. The Michigan 
Attorney General has opined that five 
business days means five consecutive 
weekdays, other than Saturdays, Sun-
days, or legal holidays. OAG, 2005, 
NO 7172 (March 17, 2005). A fax or 
e-mail is not deemed received by a pub-
lic body until one business day after the 
electronic transmission is made. To re-
spond, the public body must do one of 
the following: a) grant the request, b) 
deny the request, c) grant in part and 
deny in part, or d) issue a notice ex-
tending for not more than 10 business 
days the period during which the public 
body shall respond. Failure to respond 
constitutes a denial. A notice denying 
a request must explain the reason for 
denial and notify the requestor of the 
right to appeal and/or seek judicial re-
lief. MCL 15.235. If a record does not 
exist, the notice of denial must include 
a certificate that the public record does 
not exist under the name given by the 
requestor. MCL15.235(4).

Fee for Providing Copies of 
Records

A public body may charge a fee for a 
public record search, the necessary copy-
ing of a public record for inspection, or 
for providing a copy of a public record. 
A public record shall be furnished with-
out charge for the first $20 of the fee to 
a person receiving public assistance. A 
public body may not charge more than 
the hourly wage of the lowest paid public 
employee capable of retrieving the in-
formation necessary to comply with the 
request. If the fee will exceed $50, the 
public body may require a deposit, which 
may not exceed ½ of the total fee. The 
public body may not charge for the cost 
of search, examination, review, and the 
deletion and separation of exempt from 
nonexempt information, unless failure to 
charge would result in unreasonably high 
costs to the public body. MCL 15.234.

Appeals
 If a public body denies a request, 

the requesting person may either a) ap-
peal in writing by specifically using the 
word “appeal” to the head of a public 
body (board, council, or executive), 
or b) file an action in circuit court to 
compel disclosure of the public record. 
A decision on the appeal to the head of 
the public body must be made within 
10 business days of the appeal, unless a 
notice is issued extending the time for 
a decision by an additional 10 business 
days. An action in circuit court must be 
filed within 180 days after the public 
body’s final determination to deny the 
request. MCL 15.240.

Records Exempt from Disclosure
Section 13 of FOIA, MCL 15.243, 

lists the numerous exemptions that al-
low a public body to deny a request. 
The burden of proving the need for an 
exemption rests on the public body as-
serting its application. Bradley v Saranac 
Community Schools Board of Education, 
455 Mich 285, 293: 565 NW2d 650 
(1997). To meet this burden, the pub-
lic body claiming an exemption should 
provide complete particularized justifi-
cation, rather than simply repeat statu-
tory language. Hyson v Department of 
Corrections, 205 Mich App 422, 424: 
521 NW2d 841 (1994). A public body 
is required to separate exempt material 
from material that is not exempt from 
disclosure to comply with a FOIA re-
quest. MCL 15.244. There are four gen-
eral categories of exemption: (1) records 
of a personal nature, the release of which 
would constitute a clearly unwarranted 
invasion of an individual’s privacy (for 
example, social security numbers and 
privileged information); (2) records, the 
release of which would impair the safety 
or security of a public institution or the 
safe and efficient operation of a police or 
military authority (for example, police 
records that would disclose the identity 
of an undercover officer or informant or 

Continued on next page 
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records that would disclose information 
involving the physical security of custo-
dial or penal institutions); (3) records 
exempted on the basis of public policy 
(for example, appraisals of real property 
to be acquired by a public body, sealed 
bids, or information sought by a per-
son or entity in litigation with a public 
body); and (4) records or information 
specifically exempted from disclosure by 
statute. MCL 15.243(d). With regard 
to the fourth category, there are several 
state and federal laws designed to protect 
privacy rights of individuals that exempt 
information from FOIA. Although an 
exhaustive list of such laws is beyond 
the scope of this article, some statutory 
exemptions may be found in the follow-
ing: Crime Victims Rights Act, MCL 
780.769(2); Family Educational Rights 
and Privacy Act, 20 USC 1232g; Bul-
lard-Plawecki Employee Right to Know 
Act, MCL 423.506; LEIN Policy Coun-
cil Act of 1974, MCL 28.214(2); Michi-
gan Vehicle Code, MCL 257.227; MCL 
168.522a (Voter Registration Records); 
MCL 333.2888 and MCL 333.2895 
(Vital Records); Health Code, MCL 
333.2637; MCL 791.229 and 230(a) 
(Probation Records); MCL 722.929 
(Protective Services for Children); MCL 
600.2163a (Child Victim as Witness); 
The Library Privacy Act, MCL 397.601 
et seq.; MCL 432.25(9) (Lottery Win-
ners); MCL 431.325 (Horse Racing Pa-
trons); Michigan Broadband Develop-
ment Authority Act, MCL 484.3206; 
Child Abuse Statute, MCL 722.625; 
HIPAA Privacy Rule, 45 CFR 160 and 
45 CFR 164.

Role of the Courts 
Upon a public body’s final determi-

nation to deny a request, an action may 
be commenced in circuit court to compel 
the public body’s disclosure of a public 
record. MCL 15.240(1)(b). If the court 
determines a public record is not exempt 

from disclosure, the court shall order the 
public body to cease from withholding 
the record. MCL 15.240(4). The bur-
den is on the public agency to sustain 
a denial. MCL 15.240(4). The court on 
its own motion may view the record in 
controversy in private before reaching 
a decision. MCL 15.240(4). Failure to 
comply with an order of the court may be 
punished as contempt. MCL 15.240(4). 
Circuit court actions and appeals from 
such actions must be set for hearing and 
trial or argument at the earliest practi-
cable date. MCL 15.240(5). Cost and 
attorney fees shall be awarded to a per-
son who prevails in an action to compel 
production of a public record. MCL 
15.240(6). If a person or public body 
prevails in part, the court may award all 
or an appropriate portion of reasonable 
attorney fees and costs. MCL 15.240(6). 
If the court determines the public body 
acted arbitrarily and capricious by refusal 
or delay in providing a copy of a public 
record, the court shall award, in addition 
to actual or compensatory damages, pu-
nitive damages in the amount of $500 to 
the person seeking the right to inspect or 
receive a copy of a public record. MCL 
15.240(7).

  
Recent Case Law

In July of this year, the Michigan 
Supreme Court issued two decisions in-
volving FOIA, Coblentz v City of Novi, 
475 Mich 558; 719NW2d 73 (2006) 
and Herald Company, Inc v Eastern 
Michigan University Board of Regents, 
475 Mich 463; 719 NW2d 19 (2006). 
In Coblentz, the plaintiffs sought docu-
ments relating to the city’s settlement 
with a developer. The city intentionally 
deleted certain side letters on the basis 
that they were exempt from FOIA as 
commercial or financial information 
voluntarily provided to an agency for 
use in developing governmental policy 
under MCL 15.243(1)(f ). Although 

the Court of Appeals ruled in favor 
of the city, the Michigan Supreme 
Court reversed the decision. Noting 
that FOIA is a “prodisclosure act,” the 
court determined the city failed to meet 
its burden of proving the exemption 
was applicable. Coblentz, 574. Specifi-
cally, the court held that the city did not 
record the information that it claimed 
was exempt within a reasonable time af-
ter its submission as required by MCL 
15.243(1)(f )(iii). Coblentz, 574 –577. 

The Coblentz court also reversed the 
lower court's decisions regarding the fees 
charged for providing documents. The 
city charged plaintiffs a fee for providing 
some documents based on what the city 
paid its attorney for the work involved 
in locating two exempt letters and sepa-
rating them from nonexempt material. 
The city argued the fee a was appropriate 
under MCL 15.234(3) on the basis that 
the attorney was “the lowest paid public 
body employee capable of retrieving the 
information necessary to comply with 
a request under the act.” However, the 
court’s decision emphasized the fee that 
may be charged under MCL 15.234(3) 
is based on the rate paid to the lowest 
paid “public body employee.” Coblentz, 
578. The city attorney involved in sepa-
rating the exempt documents from the 
nonexempt material was not a city em-
ployee, but rather an independent con-
tractor. Accordingly, the court held the 
city could not charge plaintiffs for the 
attorney's work. Coblentz, 580.

In the Herald Company case, the 
court affirmed the decision of the 
Court of Appeals, which upheld the 
denial of a request to produce a letter 
of the vice president of Eastern Michi-
gan University to a regent containing 
the vice president’s opinion on the 
former president’s role in alleged over 
expenditures in construction of the 
president’s residence. The lower courts 
held that the “frank communications 

FOIA. . . 
Continued from page 7
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exemption” set forth in MCL 15.243(1)(m) recognizes a privilege for confidential 
interagency advisory opinions, based on a policy of protecting open, frank discus-
sion concerning governmental action, and determined that the exemption was ap-
plicable. Although the Michigan Supreme Court affirmed and held that the letter 
was exempt as a frank communication, the case was remanded because the court 
also determined that under MCL 15.244, the university was required to separate 
the exempt from the nonexempt material within the letter. Herald Company, 482. 
It should be noted that this case was a 4 to 3 decision, with the dissent suggesting 
Eastern Michigan University did not meet its burden to prove the exemption was 
applicable. 

Summary
As noted in the Coblentz case, Michigan’s Freedom of Information Act is a 

prodisclosure act. The history of the act reveals Michigan has always been in the 
forefront when it comes to openness in government. Although there are numerous 
statutory exemptions that may be used to justify nondisclosure of a public record, 
it is clear from recent court opinions, including the dissent in the Herald Company 
case, that public bodies must be prepared to justify a claimed exemption with 
particularity. 

SBM Member Benefits Expand to Include 
PMRC Lending Library and 
ABA Book Discounts 

The State Bar of Michigan Practice Management Resource Center (PMRC) has 
set up an extensive lending library consisting of publications, CDs and other materi-
als for use by SBM members. To take advantage of this new membership benefit, 
stop by the State Bar building at 306 Townsend Street in Lansing or browse online 
at www.michbar.org/pmrc/library.cfm. Topics available at the lending library include 
law firm marketing, mergers, billing innovations, compensation plans, effective as-
sociate training, and more. 

The State Bar has also teamed with the American Bar Association to offer dis-
counts on books to its members. Through the ABA Publishing Book Discount Pro-
gram, members can now get a 30 percent discount on book purchases. For more 
information, please visit www.michbar.org/programs/bookdiscount.cfm.   

Are You a Writer?

If so, we want to 
hear from you. 

Please contact our editor, 
Daniel Dalton, 

Tomkiw Dalton, plc at 
248.591.7000 or submit 

your article to him at 
ddalton@tomkiwdalton.com 

Stay Connected. 

Visit the section webpage  
www.michbar.org/publiccorp
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Governmental Accounting Stan-
dards Board (GASB) Statement No. 45 
will soon require state and local units 
of government (municipalities) to dis-
close on their financial statements the 
long-term costs of providing “other 
post-employment benefits” (OPEB) to 
their employees. OPEB consist primar-
ily of health care, as well as other retiree 
benefits that are not a part of a pen-
sion plan. OPEB obligations represent 
a significant expense for municipalities, 
driven in part by the demographics of 
increased numbers of retirees and rapid 
inflation in health care costs. Under 
GASB 45, the cost of providing retiree 
benefits must now be actuarially calcu-
lated and accrued during the working 
years of employees and recognized as a 
financial obligation of the municipality. 
This will make more transparent the full 
liabilities and costs of the compensation 
to be received in future years by govern-
ment employees and may dramatically 
alter the financial statements of some 
municipalities. As a result, municipali-
ties that have offered retiree health care 
benefits will face hard choices about the 
benefit programs they can afford and 
how to develop a strategy for managing 
OPEB liabilities.

GASB 45
Although similar to pension ben-

efits, OPEB have traditionally been 
accounted for and financed on a pay-
as-you-go (PAYGO) basis. Under the 
PAYGO method, OPEB expenses are 
included in the municipality’s general 
fund expenditures and the cost is ex-
pensed in the current year. GASB 45 
will require municipalities to account 
for OPEB liabilities for accounting 
purposes on an accrual basis, in the 
same accounting manner as used for 
pension liabilities. 

Under GASB 45, the liabilities at-
tributable to OPEB and corresponding 
annual required contribution (ARC) 
must be actuarially determined. The 
ARC is the portion allocated to the 
current year of the amount needed to 
pay both the normal costs (current and 
future benefits earned) and to amortize 
the unfunded actuarial accrued liability 
(UAAL —past benefits earned but not 
previously provided for) over a period of 
up to 30 years. To determine the accrued 
OPEB liability, an actuarial analysis must 
be undertaken that incorporates active 
employees’ years of service and accrued 
OPEB liability, as well as the OPEB li-
ability of retired employees. An actuarial 
valuation must be done every two or 
three years, depending on the employer 
size. The cumulative difference between 
the employer’s annual OPEB cost and its 
contributions to the plan is called the net 
OPEB obligation. OPEB information 
will be included in the different sections 
of the annual financial report, similar to 
that for pensions.

Implementation Schedule
Implementation of GASB 45 is 

required by the following dates, based 
on the size of the municipality’s annual 
revenues:
• Fiscal periods beginning after De-

cember 15, 2006, for municipalities 
with annual revenue greater than 
$100 million.

• Fiscal periods beginning after De-
cember 15, 2007, for municipalities 
with annual revenue between $10 
million and $100 million.

• Fiscal periods beginning after De-
cember 15, 2008, for municipali-
ties with annual revenue under $10 
million.

Impact of GASB 45 on Municipal 
Credit Ratings

GASB 45 does not require that the 
unfunded liability be funded, only that 
the municipality account for its un-
funded accrued liability and compliance 
in meeting its ARC. The rating agencies 
have indicated that they will consider 
OPEB obligations in financial analy-
ses and their initial credit focus will be 
on understanding each municipality’s 
liability and its plans for addressing 
it. An absence of action taken to fund 
OPEB liabilities or otherwise man-
age them will be viewed as a negative 
rating factor. Rating agencies want to 
see that municipalities have a compre-
hensive plan of finance to address the 
unfunded OPEB liabilities. For further 
rating agency reports on the credit im-
plications of GASB 45, see Fitch Rat-
ings “The Not So Golden Years: Credit 
Implications of GASB Statement No. 
45,” June 22, 2005; Standard & Poor’s, 
“Funding OPEB Liabilities: Assessing 
the Options,” December 14, 2005; and 
Moody’s Investors Services, “Other Post-
Employment Benefits: New Accounting 
Requirements to Shed Light on Cost of 
State and Local Retiree Health Benefits; 
Funding Pressures Expected to Vary 
Widely,” July 2005.

Disclosure of OPEB Liabilities
Issuers of municipal bonds will need 

to consider whether there are any securi-
ties law disclosure obligations as it re-
lates to OPEB liabilities prior to the first 
financial reports under GASB 45. The 
antifraud provisions of Section 10(b)(5) 
of the Securities Exchange Act of 1934 
prohibit making “any untrue statement 
of a material fact or to omit to state a 
material fact necessary in order to make 
the statements made, in the light of the 

Managing OPEB Liabilities Under GASB 45
By Craig W. Hammond, Dickinson Wright PLLC
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circumstances under which they were 
made, not misleading.” The Securities 
Exchange Commission expects munici-
palities to disclose estimated OPEB li-
abilities and their funding implications 
if they are relevant to any new bond is-
sue. States and municipalities, including 
the State of Michigan, have begun dis-
closing information on their unfunded 
OPEB obligations in their respective 
bond offering official statements.

Reducing OPEB Benefits
Municipalities may want to con-

sider strategies for reducing OPEB costs 
as part of the plan for managing OPEB 
liabilities. These methods may include:

• lower benefit levels through creation 
of different tiers of benefit levels for 
new employees or new retirees.

• convert plans from defined benefit 
to defined contribution.

• introduce or increase employee co-
pays.

The ability to require retiree contri-
butions, increase co-pays, or cut benefit 
coverage may be limited by collective 
bargaining agreements, employee con-
tracts, political ramifications, and other 
factors. Any change to the public em-
ployee compensation system will likely 
require numerous public policy consid-
erations for employers and may be sub-
ject to legal challenge. However, unlike 
pension benefits, which are constitu-
tionally protected from impairment by 
the Michigan Constitution, the Michi-
gan Supreme Court has determined that 
OPEB liabilities are not constitutionally 
protected. 

The Michigan Supreme Court 
ruled in Studier v Michigan Public School 
Employees’ Retirement Board, 472 Mich. 

642, 698 N.W. 2d 350 (Mich. 2005) 
that health care benefits paid to public 
school retirees are not “accrued financial 
benefits” within the meaning of Article 
9, Section 24 of the Michigan Constitu-
tion, which prohibits the state or any of 
its political subdivisions from diminish-
ing or impairing accrued financial ben-
efits of any pension plan or retirement 
system it offers. The Michigan Supreme 
Court found that “accrued financial 
benefits” refers only to benefits that in-
crease or grow over time, such as a pen-
sion payment or retirement allowance 
that increases in amount along with the 
number of years of service a public em-
ployee has completed. The Court held 
that health care benefits paid to public 
school retirees are not monetary benefits 
that increase in relation to the number of 
years of service the retiree has performed, 
and therefore are not protected from im-
pairment. The Court also rejected the 
plaintiff ’s claim that Section 91(1) of 
The Public School Employees Retire-
ment Act of 1979 (MCL 38.1391(1)), 
which established health care benefits for 
public school retirees, created a contract 
between state and public school retirees 
for purposes of federal and state constitu-
tional provisions prohibiting impairment 
of contracts.

OPEB Trusts
GASB 45 creates strong incentives 

for establishing a trust fund for the pur-
pose of funding the ARC. GASB 45 
requires that in order for actuaries to 
permit the use of a long-term invest-
ment return assumption, municipali-
ties must set aside plan assets in an ir-
revocable trust. If funds are not held in 
an irrevocable trust (e.g., the funds are 
held in a municipality’s internal special 
reserve or similar fund), then the actuar-

ies must use a short-term general fund 
investment rate which might be in the 
2% to 3% range to discount benefits 
and determine the OPEB liability. An 
OPEB plan administered as a dedicated 
and irrevocable trust that is invested 
similar to pension plans will use a higher 
discount rate (7% to 8% range) that is 
reflective of long-term return of plan as-
sets. Partially funded plans are required 
to use a blended rate, based on the pro-
portion of contributions being used for 
asset accumulation versus payment of 
current benefits. By funding an OPEB 
trust entitled to use a higher investment 
return assumption than the short-term 
investment return available to a funded 
internal reserve plan, the municipality 
can reduce its ARC and UAAL, thereby 
reducing its long-term liabilities.

Use of an OPEB trust fund also has 
the benefit of allowing municipalities 
more flexibility in the use of investment 
options. Like pension funds, OPEB 
trust funds would permit investments 
in equities and other potentially higher 
yielding investment securities. A trust 
fund would also permit the municipal-
ity to issue OPEB bonds to finance all 
or a portion of the municipality’s OPEB 
liability.

OPEB Bonds
Some municipalities may choose to 

fund part of their OPEB liability through 
the use of bond proceeds. OPEB bonds 
are primarily arbitrage funding, because 
the proceeds would be placed in the 
OPEB trust and invested in equities and 
other investments that are expected to 
generate a higher yield than the bond 
yield. The investment earnings would 
help reduce the ARC, although there is 

Section Mission: The Public Corporation Law Section of the State Bar of Michigan provides education, information and analysis about is-
sues of concern through meetings, seminars, the section webpage, public service programs, and publication of a newsletter. Membership 
in the section is open to all members of the State Bar of Michigan. Statements made on behalf of the section do not necessarily reflect 
the views of the State Bar of Michigan. 

Continued on next page 
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Opinions 
of the Attorney General 

By George M. Elworth, Assistant Attorney General 
1

Michigan Strategic

Application of the exemption from the prohibition against stock ownership 
under Const 1963, art 9, § 19

Const 1963, art 9, § 19 allows the State to invest funds held as perma-
nent funds or endowment funds – including, but not limited to, the three 
funds listed in Ballot Proposal 02-2 – in the stock of a company as provided 
by law. 

An act of the Legislature giving a fund the title “permanent fund” is not, 
by itself, sufficient to qualify the fund for the stock ownership exemption 
under Const 1963, art 9, § 19. A fund so designated must also possess the 
substantive characteristics of a “permanent fund” as that term is used in the 
Constitution.

Sections 88e, 88f, 88g, and 88h of 2005 PA 225, MCL 125.2088e 
– 125.2088(h), which require the Michigan Strategic Fund to create and 
operate various investment programs and create the Jobs for Michigan In-
vestment Fund as a permanent fund, are constitutional under Const 1963, 
art 9, § 19.

Opinion No. 7195
July 19, 2006

Endnote
1 Assistant Attorney General George M. Elworth of the Opinions and Municipal 

Affairs Division, and a member of the Publications Committee, furnished the text 
of the headnotes of these opinions. The full text of these opinions may be accessed 
at www.mi.gov/ag or by contacting Mr. Elsworth at elworthg@michigan.gov.

the possible investment risk of negative 
arbitrage. Although the bonds are a mu-
nicipal obligation, the interest on the 
bonds would not be exempt from fed-
eral income taxes, so they carry a higher 
interest rate than tax-exempt bonds.

Fitch Ratings believes “that OPEB 
funding bonds, if used moderately and 
in conjunction with a prudent approach 
to investing the proceeds and other plan 
assets, can be a useful tool in asset-li-
ability management. However, a failure 
to follow balanced and prudent invest-
ment practices could expose the plan 
sponsor to market losses.” 

Proposed Amendments to 
Municipal Finance Act to 
Authorize Issuance of OPEB 
Bonds in Michigan

Municipalities in Michigan are not 
currently authorized under Michigan 
law to issue OPEB bonds. Governor 
Granholm’s Task Force on Local Gov-
ernment Services and Fiscal Stability is-
sued a report to the Governor in May 
2006 which included draft legislation 
that would authorize Michigan mu-
nicipalities to issue limited tax general 
obligation bonds to cover part or all 
of a municipality’s OPEB liability and 
pension liability. The proposed legisla-
tion would expand the list of permitted 
investments that municipalities could 
make with bond proceeds to be similar 
to laws that govern investment of con-
tributions to pension systems. Legisla-
tion has recently been introduced in 
the Michigan Senate that incorporates 
many of the recommendations of the 
Task Force. 

Conclusion
Disclosure of OPEB liabilities will 

soon be mandated for all municipalities 
under GASB 45. Municipalities with an-
nual revenues greater than $100 million 

are already working with actuaries to determine their OPEB liabilities and integrate 
this information into their fiscal year 2007 budgeting. In many cases, the OPEB 
liabilities will be large and the ability of a municipality to maintain a stable credit 
profile will depend on how well it manages those liabilities. There are management 
tools for this problem and municipalities will want to consult with their financial and 
legal advisors to develop strategies for managing their OPEB liabilities. 
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Friday, October 13, 2006
8:00–9:00 a.m.
Law Student’s News and Views

9:15–10:15 a.m.
Fourth Amendment Search and Seizure Issues: The
Latest Issues and Resolutions from Both Law
Enforcement and Employment Perspectives

10:30–11:30 a.m.
Misuse of Computers in the Government Workplace

11:30 a.m.–12:30 p.m.
Funding Issues in Complying with GASB 45

12:30–1:30 p.m.
LUNCH BREAK

12:30–1:45 p.m.
Executive Committee Meeting

1:45–3:00 p.m.
Telecommunications Act Reform and Its Impact on
State and Local Government

3:15–4:00 p.m.
LAND USE LAW: Wisconsin
Innovations—Part 1

4:15–5:30 p.m.
LAND USE LAW: Wisconsin
Innovations Mobile Workshop—Part 2

5:30–6:30 p.m.
Welcome Reception

Saturday, October 14, 2006
7:30–8:30 a.m.
Urban Lawyer Advisory Committee

8:30–10:30 a.m.
Publications Oversight Board

Sunday, October 15, 2006
7:30–9:30 a.m.
Council Breakfast Meeting

≠ CLE CREDIT
Accreditation has been requested for this program from
every state (including California and Pennsylvania) with
mandatory continuing legal education (MCLE) require-
ments for lawyers. Please be aware that each state has its
own rules and regulations, including its own definition of
“CLE.” Certificates of attendance will be available at the
program for both attendees and speakers. If you have 
questions about the number of CLE credit hours granted by
each state, you may call 800/285-2221 starting two weeks
before the program.

Photo by: © Skot Weidemann, courtesy of the Greater Madison Convention & Visitors Bureau.

IN COOPERATION WITH THE WISCONSIN BAR ASSOCIATION

Hilton Madison Monona Terrace  ≠   Madison, Wisconsin
October 12–15, 2006

A B A  S E C T I O N  O F  S TAT E  A N D  L O C A L  G O V E R N M E N T  L AW

FALL COUNCIL MEETING
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September 28 & 29, 2006
2006 MAMA/MML Annual Meeting Marquette, Northern 
Michigan University Conference Center.  

Debate: "Whether the Proposed Constitutional 
Amendment Banning Affi  rmative Action Should Be 
Approved;" Programing Includes, “Ethics, the Big Th ree: 
Confl ict of Interest, Gifts and Gratuities, Improper 
Disclosure of Confi dential Information, and Other 
Ethical Considerations,” “Protecting the Public Funds 
- the Laws of Local Government’s Management of 
Money and Other Assets,” and “When the EEOC 
(Equal Employment Opportunity Commission) Comes 
Knocking at Your Door.”

October 24, 2006
Th e ABCs for New Municipal Attorneys (A MAMA program)  
Frankenmuth, Bavarian Inn Lodge. 

Th e Program Includes: “Who Is the Client / Who Is the 
Attorney?,” “Writing Opinions, Ordinances and Other 
Documents,” “Dealing with the Media,” “Herding Cats or 
Keeping the Council in Check,” and “Resources Available 
and Where to Go for Help.” Time for questions and 
answers has been allotted.

October 25 & 26, 2006
A two-day MAMA Workshop -"Local Government Law 
and Practice." Frankenmuth, Bavarian Inn Lodge  

Most of the 19 authors of the chapters written for 
“Th e Book” will make presentations.  Several updated, 
revised, and new chapters will be presented.
 

Events for 2007
February 7-13, 2007
ABA Section of State & Local Government Law  Midyear 
Meeting,  Miami, FL

March 20, 2007
MAMA 21

st
 Annual Advanced Institute,  Lansing 

Spring 2007 
IMLA 2007 Mid-Year Seminar, Washington, D.C. 

Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or (231) 526-7629
Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area

May 17-21, 2007
ABA/Section of State and Local Government Law
San Juan, Puerto Rico

June 23 & 24, 2007
2007 MAMA/PCLS Summer Education Conference, 
Mackinac Island, Grand Hotel

August 9-14, 2007 
ABA/Section of State & Local Government Law Annual 
Meeting, San Francisco, CA

Fall 2007
MML Annual Meeting / MAMA Legal Track, Grand 
Traverse Resort, Acme

October 28-31, 2007
72nd Annual Conference, Nashville, Tennessee, www.imla.org

Events for 2008
February 6-12, 2008 
ABA/Section of State & Local Government Law Midyear 
Meeting, Los Angeles, CA

August 7-12, 2008
ABA/Section of State & Local Government Law Annual 
Meeting, New York, NY

Fall 2008
MML Convention, Grand Hotel, Mackinac Island

Events for 2009
February  2009
ABA/Section of State & Local Government Law, Midyear 
Meeting, Boston MA

August 2009
ABA/Section of State & Local Government Law, Annual 
Meeting, Chicago, IL

Fall 2009
MML Annual Convention TBD
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State Public Law Decisions of Interest
By Ronald D. Richards, Jr. and Sarah Gabis, attorneys with Foster Swift Collins & Smith, P.C., and Jessamy Barnes, law 
clerk with Foster Swift Collins & Smith, P.C.

Local Ordinances Must Yield to 
Confl icting Rules Promulgated by the 
Michigan Public Service Commission

City of Taylor v Detroit Edison, 
475 Mich 109; 715_NW2d_28 

(Decided May 31, 2006)

In City of Taylor v Detroit Edison, the 
Michigan Supreme Court held that if a 
portion of an ordinance conflicts with 
the Michigan Public Service Commis-
sion (MPSC) rules on the same subject, 
that portion of the ordinance is invalid. 
Though a municipality may regulate 
highways, streets, alleys, and public 
places, it must be consistent with state 
law. The City of Taylor brought an ac-
tion against Defendant Detroit Edison 
seeking to enforce its ordinance requir-
ing Defendant to relocate power lines 
at its own expense. Plaintiff planned a 
major reconstruction project that called 
for relocating Defendant’s underground 
utility wires. When Defendant refused 
to bear the cost of relocation, Plaintiff 
enacted an ordinance compelling De-
fendant to relocate the utility lines at 
their sole cost. 

The circuit court granted sum-
mary disposition to the city. Defendant 
appealed, and the court of appeals af-
firmed in part and reversed in part. The 
Supreme Court reversed the court of 
appeals and remanded to circuit court 
to enter an order granting summary 
disposition to Defendant. The Court 
affirmed and applied an earlier holding, 
permitting cities to exercise “reasonable 
control” to regulate local matters, but 
only to a degree that does not conflict 
with state law. The Legislature created 
the MPSC through MCL 460.1 et seq 
and granted it broad authority to hear 
and pass on all matters pertaining to the 
regulation of public utilities. Therefore, 

matters such as relocating utility lines 
fall under the authority of the MPSC, 
which supercedes local law. The Court 
held that the issues of the present case 
fell squarely within the commission’s 
authority, giving it primary jurisdic-
tion to hear the matter and promulgate 
rules accordingly. The MPSC has pro-
mulgated rules governing utility wires 
and underground facilities, but has not 
addressed how to allocate costs for re-
location. However, because the subject 
matter is generally within these pro-
mulgated rules, the MPSC, not a court, 
should address a potential conflict be-
tween Plaintiff ’s ordinance and the reg-
ulations. Any challenge to the relocation 
costs must be sought from the MPSC. 

 Shoulder of a Highway is Not Subject 
to the Highway Exception; It is Pro-
tected by Governmental Immunity

Grimes v Michigan Department of 
Transportation, 475 Mich 72; 715 

NW2d 275 (Decided May 31, 2006)

In Grimes v Michigan Department of 
Transportation, the Michigan Supreme 
Court overruled a previous decision by 
holding that the shoulder of a highway 
is not within the scope of the highway 
exception to government immunity be-
cause it is not “designed for vehicular 
travel.” An injured motorist brought 
an action against the Michigan De-
partment of Transportation (MDOT) 
alleging that the Department’s failure 
to maintain the shoulder of a highway 
resulted in the motorist’s injuries. On 
the day of the incident, the motorist 
that crashed into Plaintiff alleged that 
his loss of control was due to the poor 
maintenance of the gravel shoulder. 

The court of claims denied the De-
partment’s motion for summary dispo-

sition based on government immunity 
and the court of appeals affirmed, rely-
ing on the earlier case as precedent. The 
Supreme Court overruled its previous 
holding and reversed, recognizing the 
provision of the Governmental Tort Li-
ability Act, MCL 691.1402(1), which 
provides that tort liability extends only 
to the “improved portion of the high-
way designed for vehicular travel.” The 
issue, therefore, was whether shoulders 
are in fact designed for travel.

Although MDOT admitted that 
road shoulders are “designed” with the 
intention that they may be used by ve-
hicles, it contested the proposition that 
they are designed for actual travel. The 
Court reasoned that even though a vehi-
cle might travel on a shoulder (perhaps 
in an emergency), the word “travel” as 
used in the statute was not intended 
to have such a broad meaning. Hold-
ing true to the “plain meaning” of the 
words in the statute, the Court agreed 
that road shoulders are not designed for 
vehicular travel and thus are not except-
ed from the Government Tort Liability 
Act. Therefore, MDOT remained im-
mune from actions arising from a poor 
road shoulder. 

Residency Requirements for Public 
Employees Must Be Measured in 

“Air Miles”
Lash v City of Traverse City, Mich Ct 
App Unpublished Decision (Docket 
No. 263873, Issued June 1, 2006)

In Lash v City of Traverse City, the 
court of appeals held that a private cause 
of action is implicit in MCL 15.602, 
the statute governing residence require-
ments for public employees. The only 
residence restriction a governmental en-
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tity may impose is that employees live 
within a distance of 20 miles (or more) 
from the entity’s boundary. The court 
held that the reference to “20 miles” in 
MCL 15.602(2) must be measured by a 
straight line, not “road miles.” Plaintiff, a 
Flint police officer, applied for a position 
with the Traverse City Police Depart-
ment. Upon receiving notification that 
his current residence was not within the 
20-road-mile residency requirement for 
employment, and after being told that 
he would likely be offered a position, 
Plaintiff purchased property within 20 
miles of the city limits of Traverse City. 
Shortly thereafter, Plaintiff was notified 
that the offer was rescinded because his 
future home was “23 road miles” from 
the city limits. 

The trial court granted defendant’s 
motion for summary disposition on 
grounds that although Plaintiff had a 
private cause of action, the court inter-
preted the statute as permitting distance 
measurements in “road miles.” The 
court of appeals reversed.

Common law in Michigan requires 
a court to dismiss a private cause of ac-
tion under a statute creating a new right 
unless the statute expressly creates the 
private cause of action or the cause of ac-
tion may be inferred because the statute 
provides no adequate means to enforce its 
provisions. The residency statute imposes 
a duty on public employers but contains 
no provision for enforcing that duty. 
Therefore, the court held that a private 
action can be inferred because the stat-
ute provides no adequate means to en-
force the provision; otherwise, the statute 
would be meaningless. Since the statute 
provides no means of enforcement, and 
because there is no basis for inferring a 
private cause of action should be limited 
to equitable relief, the Plaintiff has a cause 
of action for monetary damages. 

The court also held that because 
the legislative purpose of the statute is 
to afford public employees greater free-
dom and flexibility, “20 miles” must be 
construed to mean a straight-line mea-
surement. Interpreting it as “road miles” 

would place a greater restriction on pub-
lic employees, which would completely 
undermine the legislative intent. 

Detroit Water and Sewage Depart-
ment Not a Proprietary Function; 

Protected by Governmental Immunity
Benard v City of Detroit, Mich. Ct. 

App. Unpublished Opinion (Docket 
No. 259523, Issued June 13, 2006)

In Michigan, a government agency, 
even if it produces profit, may still be 
covered by the Governmental Tort Lia-
bility Act. In Benard v City of Detroit, an 
independent contractor, hired by a pri-
vate homeowner, was working on a sewer 
line when one of its machines fell onto 
and killed a worker. Just days prior to the 
accident, the contractor had informed 
the Detroit Water and Sewage Depart-
ment (“DWSD”) of an onsite water ac-
cumulation problem. When representa-
tives from DWSD arrived, they found an 
improperly shored excavation, but said 
nothing to the contractor. Plaintiff filed 
suit against the city alleging negligence, 
and the trial court granted the city’s mo-
tion for summary disposition based on 
governmental immunity.

One exception to the broad grant 
of government immunity is an action 
that arises out of the performance of a 
proprietary function by a governmental 
unit. A “proprietary function” means 
an activity conducted primarily for the 
purpose of producing a profit. The mere 
existence of profit, however, does not 
make an activity a proprietary function. 
Rather, the focus is on the governmental 
agency’s objective and intent. For exam-
ple, putting revenue back into operat-
ing the activity could demonstrate that 
there was no intent to make a profit.

The court found that DWSD was 
not engaged in a proprietary function, 
despite the fact that it supplies 125 
communities around Detroit, serves 43 
percent of the state’s population with 
water and sewage services, and gener-
ates millions of dollars in profit each 
year. The Court stated that provision 

of water and sewer services to citizens 
is a “fundamental type of governmen-
tal function,” the rates are regulated by 
statute, and revenues are put into a fund 
to maintain services and keep costs rea-
sonable. Thus, the primary purpose of 
the DWSD was not for pecuniary profit. 
Since it was performing a governmental 
function, the Court affirmed the grant of 
summary disposition in the city’s favor.

Documents Exempt From FOIA 
Must be Recorded Within 

a Reasonable Time
Coblentz v City of Novi, 475 Mich 558, 

719 NW2d 73 
(Decided July 19, 2006). 

In Coblentz v City of Novi, the 
Michigan Supreme Court addressed 
whether certain documents were ex-
empt from a Freedom of Information 
Act (“FOIA”) request, and whether the 
City could charge for the work of the 
City’s attorney in complying with the 
request. As part of a settlement, the City 
had entered into an agreement with a 
developer that effectively transferred 75 
acres of city land to the developer. Plain-
tiffs, who are adjoining landowners to 
the property at issue, submitted several 
FOIA requests for documents related 
to the deal, including all exhibits of the 
consent judgment and all site plans for 
the land. After being denied disclosure 
on different occasions, including sub-
sequent FOIA requests, Plaintiffs filed 
suit seeking to compel disclosure.

FOIA requests must be fulfilled un-
less specifically exempted by state law. 
The public body attempting to argue an 
exemption bears the burden of proving 
such an exemption exists. The Court 
clarified that a request must simply be 
“sufficient” to allow the body to find the 
requested record, which is not an “ex-
acting standard.” Additionally, state law 
requires a public body to record com-
mercial or financial information (which 
is subject to exemption) within a “rea-
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sonable time” after such materials are 
submitted to the body. MCL 15.243(f ). 
If they are not recorded, those docu-
ments are no longer exempt and must 
be disclosed under FOIA. The Court 
was careful not to specify what consti-
tutes a “reasonable time,” but required 
the public body to provide a justifica-
tion for any delay. In this case, the City 
had not recorded the side agreements 
to the settlement, which Plaintiffs re-
quested, until four to five months after 
they were submitted to the City. Fur-
thermore, the City had no legal justi-
fication for the delay. Therefore, the 
documents were no longer exempt and 
had to be disclosed. 

Though the City of Novi was en-
titled to costs associated with produc-
ing the requested documents, state law 
requires public bodies to use the lowest 
paid public body employee capable of 
retrieving the requested information. 
The city sought to recover costs of ex-
amining and disclosing the documents 
incurred by its attorney. However, the 
Court held that the city attorney was an 
independent contractor and therefore 
could not recover costs associated with 
his work. The attorney received his sal-

ary and benefits from his law firm, not 
the city. Therefore, he was not a city 
employee and consequently, the city 
was not entitled to recover costs for the 
attorney’s work.

“Frank Communications” May be 
Exempt From FOIA Requests

Herald Company, Inc. v Eastern Michi-
gan University Board of Regents, 475 
Mich 463, 719 NW2d 19 (Decided 

July 19, 2006)

On the same day as the Coblentz 
decision, the Michigan Supreme Court 
evaluated a FOIA request involving a 
single letter sent from Eastern Michigan 
University’s (“EMU”) vice president of 
finance to the EMU Board of Regents. 

The vice president of finance wrote 
the letter to the Board of Regents as part 
of an investigation involving allegations 
that EMU’s president had overspent the 
allowable budget on the president’s new 
house. As part of an investigation, the 
plaintiff newspaper submitted FOIA re-
quests to gain access to the letter. The 
Board of Regents refused the request, 
referring to the “frank communication” 
exemption of FOIA. 

Michigan’s FOIA provides various 
exemptions to disclosure. The “frank 
communication exemption” provides 
that a public body may exempt from dis-
closure communications within a public 
body that are advisory in nature. The ex-
emption serves the purpose of promot-
ing open communication between of-
ficials and employees of public bodies, 
which, according to state law, outweighs 
the public interest in disclosure. 

The court found that since FOIA 
is a pro-disclosure act, the public body 
has the burden of showing that the pub-
lic record is a “frank communication.” 
The public body must establish that the 
document is (1) a communication of an 
advisory nature made within a public 
body or between public bodies, (2) cov-
ers other than purely factual material, 
and (3) is preliminary to a final agency 
determination of a policy or action. 

The court ultimately held that the 
letter was exempt as a frank communi-
cation. However, the court remanded to 
the circuit court to parse out portions of 
the letter that were exempt and release 
the nonexempt portions (the purely fac-
tual material) to the newspaper. 

Public Policy Updates 
Receive the FREE weekly public policy electronic journal from the State 
Bar of Michigan by signing up at http://capwiz.com/michbar/mlm/. 
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Legislative Update
By Kester K. So and David P. Massaron, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have considered numerous bills of 
municipal interest. The following are summaries of some of those bills.

Laws Enacted 
• Municipal Forests. HB 5114, PA 179 

Removes deed restrictions on munic-
ipal forest property conveyed by the 
state. Amends section 52706 of 1994 
PA 451 (MCL 324.52706).

• Donated Fire Equipment. SB 689, PA 
244 Limits liability for fire depart-
ments donating equipment to other 
departments. Amends 1964 PA 170 
(MCL 691.1401 - 691.1419) by 
adding section 7c.

• 911 Service. SB 1172, PA 249 Ex-
tends sunset on 911 emergency ser-
vice districts. Amends sections 301, 
401 and 717 of 1986 PA 32 (MCL 
484.1301 et seq.) and adds section 
413.

• Special Assessments. SB 1120, PA 
254 Increases the permitted number 
of installments on special assessments 
to 40. Amends sections 13 and 25 of 
1957 PA 185 (MCL 123.743 and 
123.755).

• Housing Inspections. SB 1112, PA 
258 Revises responsibilities for en-
vironmental contamination in house 
inspections by state and local law 
enforcement agencies. Amends sec-
tion 85a of 1917 PA 167 (MCL 
125.485a).

• School Plans. HB 5479, PA 276 Al-
lows for local input into school site 
plans. Amends section 1263 of 1976 
PA 451 (MCL 380.1263).

• D.D.A. Board Members. HB 5056, PA 
279 Allows officers, members, trust-
ees, principals, or employees of a legal 
entity having interest in a downtown 
development district to be members 
of board of downtown development 
authorities. Amends section 4 of 
1975 PA 197 (MCL 125.1654).

• Economic Development Authority Cri-
teria. SB 802, PA 283 Amends the 
Michigan Economic Growth Author-
ity Act to modify definitions of busi-
ness eligible for consideration under 
the act. Amends sections 8 and 10 
of 1995 PA 24 (MCL 207.808 and 
207.810).

• Traffic Laws on Private Roads. HB 
4807, PA 297 Omits the need for 
owner consent and a contract to con-
fer authority of local law enforcement 
to enforce traffic laws on certain pri-
vate roads. Amends section 1 of 1956 
PA 62 (MCL 257.951).

• Health Center Tax Exemptions. SB 
784, PA 326 Exempts property of 
a federally-qualified health center 
from the collection of personal and 
property taxes. Amends 1893 PA 
206 (MCL 211.1 - 211.157) by 
adding section 7jj.

• Downtown Development. HB 6005, 
PA 329 Validates certain develop-
ment plans and tax increment financ-
ing plans of downtown development 
authorities. Amends section 3b of 
1975 PA 197 (MCL 125.1653b).

• Land Plats. SB 1107, PA 336 Revises 
method of county commissioners for 
approving final land plats. Amends 
section 183 of 1967 PA 288 (MCL 
560.183).

• Streets. SB 1182, PA 338 Increases 
local limitation on transfer of funds 
from major street system to local 
street system. Amends section 13 of 
1951 PA 51 (MCL 247.663).

• Bicycles. SB 1224, PA 339 Clarifies 
the right of bicyclists to operate on 
public roads and sidewalks. Amends 
sections 612 and 660 of 1949 PA 300 
(MCL 257.612 and 257.660) and 

adds sections 660a, 660b, 660c and 
660d.

• S.B.T. Repeal. IL 2 Moves repeal of 
Single Business Tax to December 31, 
2007 from December 31, 2009.

 
Bills Passed in Senate and 
House of Representatives: 
• Catering Permit to Serve Alcohol. SB 

50 Creates a “catering permit” of on-
premises licensees to serve alcohol 
at locations other than the licensed 
premises under certain circum-
stances. Amends 1998 PA 58 (MCL 
436.1101 - 436.2303) by adding sec-
tion 545.

• Eminent Domain. SB 693 Prohibits 
use of eminent domain to benefit 
private entities. Amends section 3 of 
1911 PA 149 (MCL 213.23).

• Pooled Financing. SB 875 Allows cer-
tain pooled investments by local gov-
ernments. Amends section 1 of 1943 
PA 20 (MCL 129.91).

• County Clerk Marriage. HB 4086 Allows 
all county clerks and their designees to 
conduct the solemnization of marriage. 
Amends sections. 7 and 16 of 1846 RS 
83 (MCL 551.7 and 551.16).

• Law Enforcement Pepper Spray. HB 
4861 Allows the use of pepper spray 
or foam devices by certain law en-
forcement personnel. Amends sec-
tions 224 and 224d of 1931 PA 328 
(MCL 750.224 and 750.224d).

• Eminent Domain. HB 5060 Prohib-
its use of eminent domain by state 
or local government to take private 
property for the primary benefit of a 
private entity. Amends section 3 of 
1911 PA 149 (MCL 213.23).

• Forced Move Reimbursements. HB 
5817 Increases maximum reimburse-
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ments to residents who move due to 
condemnation of property. Amends 
section 2 of 1965 PA 40 (MCL 
213.352).

• Condemnation Witness Fees. HB 
5818 Provides for reimbursement 
of witness fees in condemnation ac-
tions. Amends section 16 of 1980 PA 
87 (MCL 213.66).

• Condemnation Payments. HB 5819 
Revises timing of compensation pay-
ments for condemnation actions. 
Amends section 9 of 1980 PA 87 
(MCL 213.59).

• D.D.A. Obligations. HB 5901 Modifies 
eligible obligations under downtown 
development authorities. Amends 
section 1 of 1975 PA 197 (MCL 
125.1651).

• Neighborhood Zones. HB 5947 Pro-
vides an exception to the timeline for 
filing application for a neighborhood 
enterprise zone. Amends section 4 of 
1992 PA 147 (MCL 207.774).

• Bicycle Donation. HB 6116 Allows 
abandoned bicycles to be donated to 
a licensed charity. Amends section 1 
of 1959 PA 54 (MCL 434.171).

Bills Passed by Senate: 
• Nonprofit Housing Development Prop-

erty Tax Exemption. SB 65 Provides a 
2-year tax exemption for properties 
purchased and improved by nonprof-
it housing development associations. 
Amends 1893 PA 206 (MCL 211.1 
- 211.157) by adding section 7jj.

• Builder Licensing Fees. SB 631 In-
creases licensing fees for individual 
construction, licensing and regula-
tion. Amends sections 3 and 39 of 
1979 PA 152 (MCL 338.2203 and 
338.2239).

• Builder Licensing Fee. SB 632 In-
creases licensing fees for individual li-
censing and regulation of residential 
builders and requires the Department 
of Labor and Economic Growth to 
keep a record of complaints, require 
background checks on applicants, 
and increase penalty for unlicensed 
builder. Amends sections 3 and 39 of 

1979 PA 152 (MCL 338.2203 and 
338.2239).

• Personal Property Definitions. SB 803 
Amends the general property tax act, 
defining personal property for the 
purpose of taxation. Amends section 
8 of 1893 PA 206 (MCL 211.8).

• Property Transfer. SB 1004 Revises 
definition of transfer of ownership. 
Amends section 27a of 1893 PA 206 
(MCL 211.27a).

• Water T.I.F.A. SB 1159 Creates tax in-
crement financing authority for wa-
ter improvements.

Bills Passed by the House of 
Representatives: 
• Hotel-Motel Tax. HB 5545 Changes 

the population requirement for ho-
tel-motel tax from 600,000 residents 
to 750,000 or more. Amends section 
3 of 1985 PA 106 (MCL 207.623).

• Condemnation Compensation. HB 
5820 Revises provisions regarding 
escrowed compensation dedicated to 
cost of environmental remediation. 
Amends section 8 of 1980 PA 87 
(MCL 213.58).

• Condemnation Compensation. HB 
5821 Revises procedures regarding 
just compensation and notice to oc-
cupants of property in condemnation 
actions. Amends section 5 of 1980 
PA 87 (MCL 213.55).

• Public Documents. HB 5132 Elimi-
nates the requirement that librar-
ies provide access to certain docu-
ments also available on the Internet. 
Amends section 9 of 1982 PA 540 
(MCL 397.19).

• Commercial Redevelopment. HB 6043 
Adds multifamily residential use to 
definition of commercial property. 
Amends section 2 of 2005 PA 210 
(MCL 207.842).

Bills Introduced in the Senate: 
• Wayne C.M.H. SB 103 Requires that 

Wayne County Community Mental 
Health create a mental health au-
thority to receive Medicaid funds. 

Amends 1939 PA 280 (MCL 400.1 
- 400.119b) by adding section 109i.

• Wayne C.M.H. SB 104 Revises mem-
bership for Wayne County Commu-
nity Mental Health Board. Amends 
section 204 of 1974 PA 258 (MCL 
330.1204).

• Wayne C.M.H. SB 105 Requires Wayne 
County Community Mental Health 
Board to create a mental health au-
thority. Amends section 232a of 
1974 PA 258 (MCL 330.1232a).

• Home Assessment. SB 1314 Prohibits 
tax assessment of newly built home 
until house is occupied. Amends 
1893 PA 206 (MCL 211.1 - 211.157) 
by adding section 7jj.

• Wastewater Permits. SB 1332 Re-
quires zoning compliance as a con-
dition of issuance of wastewater per-
mits. Amends section 3113 of 1994 
PA 451 (MCL 324.3113).

• Delinquent Taxpayer Disclosures. SB 
1374 Creates a disclosure program to 
publish the names of delinquent tax-
payers. Amends section 28 of 1941 
PA 122 (MCL 205.28) and adds sec-
tion 3b.

Bills Introduced in the House of 
Representatives: 
• Cable Franchise Regulation. HB 5895 

Changes certain local government re-
sponsibilities relating to franchising. 

• Renaissance Zones. HB 5942 Mo-
difies requirements for renaissance 
zones. Amends sections 4 and 11 of 
1996 PA 376 (MCL 125.2684 and 
125.2691).

• Local Land Discount. HB 6045 Re-
quires the Department of Manage-
ment and Budget to provide that 
land for public sale be offered to 
local units of government for less 
than the fair market value. Amends 
section 251 of 1984 PA 431 (MCL 
18.1251).

• Land Sale. HB 6046 Provides offer of 
public land sales for less than the fair 
market value to local units of govern-
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ment. Amends section 2131 of 1994 
PA 451 (MCL 324.2131).

• Marriage Fee. HB 6050 Allows a 
county board of commissioners to de-
termine the fee charged for perform-
ing a marriage ceremony. Amends 
section 874 of 1961 PA 236 (MCL 
600.874).

• Renovation Credit. HB 6108 Provides 
a tax credit for property renovations. 
Amends section 8 of 2000 PA 146 
(MCL 125.2788).

• Arts Districts. HB 6176 Creates arts 
districts and the procedures for the 
designation.

• L.E.I.N. Use. HB 6181 Provides that 
when a law enforcement officer uses 
the L.E.I.N. system to determine if a 
person is on parole that they provide 
notification to the Department of 
Corrections. Amends 1927 PA 175 
(MCL 760.1 - 777.69) by adding 
section 15g to ch. IV.

• Notaries Public. HB 6197 Provides for 
technical amendments for notaries 
public. Amends sections 5, 11, 13, 15, 
19, 21, 25, 31, 35, 51 and 53 of 2003 
PA 238 (MCL 55.265 et seq.).

• Local Watercraft Regs. HB 6215 Al-
lows for local ordinances regulating 
watercraft. Amends sections 80112 
and 80113 of 1994 PA 451 (MCL 
324.80112 and 324.80113).

• County Fiscal Year. HB 6239 Provides 
alternative dates for county financ-
ing. Amends section 1 of 1943 PA 
174 (MCL 45.201).

• Tax Assessments. HB 6240 Lim-
its assessment of certain taxes, fines 
and penalties to three years. Amends 
section 27a of 1941 PA 122 (MCL 
205.27a).

• Principal Residence Exemption. HB 
6263 Extends a principal residence 
exemption for property taxes to 10 
years. Amends section 7cc of 1893 
PA 206 (MCL 211.7cc).

• Brownfield Redevelopment. HB 6303 
Clarifies dates of capture for brown-
field redevelopment authorities.

• Abandoned Bikes. HB 6322 Allows 
abandoned bikes to be donated to a 
licensed charity. Amends section 1 of 
1979 PA 214 (MCL 434.181).

• Traffic Light Synchronization. HB 6324 
Provides incentives for synchronizing 

traffic lights to local governments.
• County Parks Commission Member. 

HB 6325 Allows drain commis-
sioner to appoint a designee to the 
county parks and recreation commis-
sion. Amends section 1 of 1965 PA 
261 (MCL 46.351).

• State Nepotism Limit. HB 6353 Pro-
hibits public employees from super-
vising close family members. Amends 
section 2 of 1973 PA 196 (MCL 
15.342).

• Delinquent Tax Fees. HB 6369 Modi-
fies eligibility for deferral of delin-
quent property tax fees for certain 
individuals. Amends section 59 of 
1893 PA 206 (MCL 211.59).

• Countywide Millage Elections. HB 
6391 Requires countywide millage 
elections to concur with general elec-
tions. Amends section 24f of 1893 
PA 206 (MCL 211.24f ).

• Ballot Proposals. HJR Z Requires that 
ballot proposals that amend the state 
constitution be voted on by a major-
ity of voters in two consecutive gen-
eral elections. 
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