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Invite a Colleague to the MAMA 
Annual Meeting

By:  Peter Letzmann, Esq. 

Invite a colleague to the 2005 Michigan Association of  Municipal Attorneys An-
nual Meeting on Mackinac Island on Friday October 1, 2004.  Even if  you cannot 
attend invite someone from your office or some one who practices local government 
law in your community.  Better yet bring them along.  In a couple of  weeks the colors 
should be spectacular in northern Michigan.

It goes without saying, you and your colleagues should register now. (Information 
is below.) We want to make sure that we have a sufficient number of  handouts for all 
the attendees.  The handouts this year, from what I have seen already, are worth the 
price of  admission.  Remember, you have to register for the conference and purchase 
a luncheon ticket.

Bring your questions, achievements, and conundrums for the presenters and the 
“Cracker Barrel” session.  The experts in bankruptcy, first amendment, sexual and 
other harassments, pipelines, drafting ordinances and charters, preserving water re-
courses, and whatever else you want to ask will be on site to discuss your issues.

 For MML Conference information, details, registration and lodging see:
http://mml.org/education/annual_convention/annual_convention_01.htm

 For MAMA registration and other information see
http://www.mml.org/legal/annual.htm   
Here is the web site for one of  the ferry’s schedule:
http://www.sheplersferry.com/ferry/m_schedule.html

Feel free to contact me with your questions. The meeting schedule can be found 
on page 11.

October 1, 2004 
Mission Point Resort

 Mackinac Island
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Chairperson's Corner
By: Carol A. Rosati, Johnson, Rosati, LaBarge, Aseltyne & Field, P.C.

Continued on page 8

To begin with, on behalf  of  the Council of  the Public Corporation 
Law Section, I would like to thank the outgoing Chairperson, Clyde J. 
Robinson, City Attorney for the City of  Battle Creek, for all his efforts on 
behalf  of  the Section this past year. As usual, Clyde never missed a meeting, 
and kept the Council apprized of  all activities, issues, and developments 
taking place at the State Bar of  Michigan. 

The joint Public Corporation Law Section/Michigan Associations of  
Municipal Attorneys conference was held at the Grand Hotel on Mackinac 
Island on June 25 - 27, 2004. The attendance at this year’s Summer Confer-
ence soared. Attendees enjoyed the program schedule (who could forget 
the session on Separation of  Church and State?), the activities available on the 
Island, and what turned out to be wonderful weather. Our thanks to Chuck 
McKone, the Co-Chair from our group, for all his hard work in making this 
past Summer Conference such a great success.

I have had the pleasure of  serving on the Public Corporation Law 
Section Council since 1988. Each year, we have seen an increase in the 
participation of  members of  the Section. But the level of  involvement is 
not as great as we would like to achieve. So there will be no excuses, I am 
letting you know what will be taking place this upcoming year, so that you 
can plan accordingly:

1. A Winter Seminar has been tentatively scheduled for February 11, 
2004, at The Henry Ford in Dearborn, Michigan.

2. The PCLS will be holding another joint Summer Conference with 
MAMA. The seminar is scheduled for June 24 - 26, 2005 at the 
Grand Hotel on Mackinac Island. The program will include a na-
tional speaker on an important topic. The seminar sessions take 
place on Friday afternoon and Saturday morning. We hope that 
you will join us and bring the whole family. The Island has much 
to offer for those of  all ages!

3. The Public Corporation Law Quarterly is always looking for ar-
ticles. Remember: if  the topic is of  interest to you, it will also be to 
others! Details and deadlines for submission can be obtained from 
Dan Dalton, Editor.

4. The Section has a very active Listserv. If  you have not yet enrolled, 
you should consider doing so immediately. There is no cost to you 
as a member of  the Section. The Listserv gives you the opportu-
nity to receive input from members throughout the State of  Michi-
gan on different or controversial issues that might arise. Chances 
are that someone elsewhere has been in the same legal (or political) 
position, and the insight you can obtain from other members is 
invaluable.
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County Clerks — Veterans’ Records
A county clerk must enter upon the 

county’s record book all military service 
discharges presented for recording to 
the county clerk, including discharges 
presented by a veteran’s service officer 
to aid the veteran, surviving spouse, or 
dependent in applying for benefits avail-
able to the veteran, surviving spouse, or 
dependent.

If  requested by the veteran, a 
person with the veteran’s permission, 
or the surviving heirs of  the veteran, 
a county clerk is required to provide 
for the viewing and reproduction of  a 
military service discharge record that 
has been entered upon the county’s 
record book. 

If  requested by the persons des-
ignated by MCL 35.32(2)(b)(iv) and if  
access to the document is necessary 
to aid the veteran, surviving spouse, 
or dependent in applying for benefits 
available to the veteran, a county clerk 
is required to provide for the viewing 
and reproduction of  a military service 
discharge record that has been entered 
upon the county’s record book. 

A county clerk must provide a certi-
fied copy of  a military discharge record 
on file with the county clerk at the re-
quest of  a person designated in MCL 
35.32(2)(b)(i)-(iv).

Opinion No. 7159
June 29, 2004

Fire Authorities
Fire authorities incorporated un-

der the Municipal Emergency Services 
Act are not empowered to adopt ordi-
nances.

Opinion No. 7150 
March 1, 2004

Opinions of the Attorney General 

Firearms
A local unit of  government may 

not require an applicant for a license to 
purchase a pistol to provide his or her 
fingerprints before issuing the license. 
Where an applicant’s identity is reason-
ably called into question, a local law 
enforcement official who is unable for 
that reason to determine that the appli-
cant has demonstrated the existence of  
all the circumstances necessary to deem 
that applicant “qualified” may deny the 
application. If  the applicant chooses to 
provide his or her fingerprints, the lo-
cal law enforcement official may accept 
them to attempt to resolve the matter.

Opinion No. 7152
March 29, 2004

Incompatibility – Positions of 
Township Clerk and School 
Board Member 

The offices of  township clerk and 
member of  a board of  education of  a 
local school district will become incom-
patible on January 1, 2005, the effective 
date of  2003 PA 302, an amendment to 
the Michigan Election Law, 1954 PA 
116, MCL 168.1 et seq, which provides 
that local school boards must reimburse 
townships for conducting a school dis-
trict’s regular or special elections. 

Opinion No. 7156
June 1, 2004

Intermediate School Districts 
– Recall 

A member of  a board of  an inter-
mediate school district who was elected 
by a body composed of  one member 
of  the board of  each constituent school 
district pursuant to section 614 of  the 
Revised School Code, MCL 380.614, 

is subject to recall pursuant to section 
1105 of  the Code, MCL 380.1105.

In order to recall an intermedi-
ate school district board member, the 
petitions for recall must be signed by 
registered and qualified electors equal 
to not less than 25% of  the number of  
votes cast for candidates for the office 
of  governor at the last preceding gen-
eral election in the constituent school 
districts that comprise the intermediate 
school district.

If  a member of  the board of  an in-
termediate school district who has been 
elected by school board members of  
the constituent districts is recalled, the 
vacancy is filled by the remaining mem-
bers of  the intermediate school board. 
If  the vacancy is not filled within 30 
days after it occurs, the vacancy shall be 
filled by the State Board of  Education.

Opinion No. 7153
March 30, 2004

Pension Investments 
The Bay City Police and Fire Pen-

sion Plan and Retirement System Board 
of  Trustees’ investment of  20% of  the 
system’s total assets in the Advanced 
Investment Management Enhanced 
Equity Index Commingled Fund LP 
was not an authorized investment un-
der the Public Employee Retirement 
System Investment Act.

Opinion No. 7144
November 5, 2003

Plats
A municipality is not subject to the 

platting requirements of  the Land Divi-
sion Act that apply to proprietors.

Opinion No. 7145
December 15, 2003

Editor’s note: Assistant Attorney General George M. Elworth of the Freedom of Information and Munici-
pal Affairs Division and a member of the Publications Committee furnished the text of the headnotes of 
these opinions. The full text of these opinions may be accessed at www.mi.gov/ag. 

Continued on next page

By: George M. Elworth, Assistant Attorney General
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AG's Opinions
Continued

Public School Academies 
– Board of Directors

The board of  directors of  a public 
school academy may transact business 
on behalf  of  the academy at a meeting 
of  the board so long as a majority of  the 
members of  the board of  directors then 
in office is present, unless the academy’s 
articles of  incorporation or bylaws re-
quire a larger number, regardless of  
whether the board at that time consists 
of  fewer members than specified in the 
articles of  incorporation, bylaws, autho-
rizing resolution, or contract issued by 
the authorizing body.

At a meeting at which a quorum is 
present, action may be taken by a vote 
of  the majority of  members present 
unless a larger number is required by 
the public school academy’s articles of  
incorporation or bylaws.

Opinion No. 7155
April 19, 2004

School Districts – Enrollment of 
Students Residing in the School 
District

A public school academy is not a 
“school district” for purposes of  sec-
tion 1147 of  the Revised School Code, 
MCL 380.1147. Rather, section 1147 ap-
plies to general powers school districts 
and first class school districts, which, in 
accordance with the clear language of  
that section, must enroll students who 
reside in the district.

A public school district is obligated 
under section 1147 of  the Revised 
School Code to enroll a student who 
elects to leave a public school academy 
and who resides in the district regard-
less of  when in the school year the 
student chooses to enroll.

If, after the pupil membership 
count day, a general powers school 
district enrolls former public school 
academy students, the district is entitled 
to receive a portion of  the per pupil 
funds attributable to those students if  

the enrollment satisfies the statutory 
requirements described in section 25b 
of  the State School Aid Act of  1979, 
MCL 388.1625b.

A public school district must enroll 
a child who is qualified by age and resi-
dence and the district may not treat such 
a student who has exercised an educa-
tional option, such as attending a public 
school academy, as if  that student were 
a nonresident of  the district.

Opinion No. 7154
March 31, 2004

School Districts – Auditor 
General Access to Local Records 

The State Board of  Education and 
the Superintendent of  Public Instruc-
tion may not delegate their authority to 
examine school records to the Auditor 
General to enable the Auditor Gen-
eral to review those records in order 
to conduct a performance audit of  the 
Department of  Education.

The Auditor General’s office may 
utilize its subpoena power to compel 
the production of  local school records 
sought in connection with audits of  
state agencies. Generally, in recognition 
of  the Auditor General’s responsibili-
ties for state agency audits under Const 
1963, art 4, § 53, local school officials 
may provide such records to the Au-
ditor General upon oral or written 
request without the formal service of  
a subpoena. 

Opinion No. 7158
June 29, 2004

Township Zoning Act – Open 
Space Preservation Ordinance 

If  referendum petitions are filed 
with a township clerk within 30 days af-
ter publication of  an open space preser-
vation ordinance adopted by a township 
board pursuant to section 16h of  the 
Township Zoning Act, the ordinance 
does not take effect until the township 
clerk determines that the petitions are 

inadequate or until the registered elec-
tors of  the township approve the open 
space preservation ordinance by major-
ity vote at a referendum election.

If  an open space preservation 
ordinance is rejected at a referendum 
election authorized under section 12 of  
the Township Zoning Act, the town-
ship board may, but is not required 
to, subsequently adopt an open space 
preservation ordinance, but that sub-
sequent ordinance is also subject to the 
referendum petition and election provi-
sions of  section 12 of  the Township 
Zoning Act.

Opinion No. 7143
October 17, 2003
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Legislative Update
By: Kester K. So and Scott A. Dienes, Dickinson Wright PLLC

Over the course of the last several months, the Michigan Senate and House of Representatives have consid-
ered numerous bills of municipal interest. The following are summaries of some of those bills.

Laws Enacted

•  Hotel-Motel Tax Power. Public Act 
118 of 2004 (formerly HB 5241) 
revises population requirements for 
the collection of  and the rate of  ex-
cise taxes under the hotel-motel tax.

•  Property Annexation Notification. 
Public Act 137 of 2004 (formerly 
HB 5671) requires notification to 
property owners within 300 feet of  
an area proposed for annexation of  
scheduled public hearings for an-
nexation. 

•  Local Government Liquor Licenses.  
Public Act 169 of 2004 (formerly 
HB 5730) allows the issuance of  
a liquor license to a local unit of  
government in which an interna-
tional sporting event is to be hosted. 
Public Act 170 of 2004 (formerly 
HB 5731) allows special licenses for 
the sale of  alcohol during a sport-
ing event hosted by a local unit of  
government that is determined to at-
tract a substantial number of  tourists 
from outside the State.

•  Donated Auto Tax Exemptions. Public 
Act 312 of 2004 (formerly SB 1001) 
provides use tax exemptions for au-
tomobiles provided to qualified re-
cipients by a qualified charitable or-
ganization. Public Act 313 of 2004 
(formerly SB 1003) provides income 
tax credit for the donation of  an au-
tomobile to a qualified charitable 
organization.

•  Technology Park Tax Exemption. Pub-
lic Act 321 of 2004 (formerly SB 
1302) exempts start-up businesses in 
technology park developments from 

the technology park facilities taxes 
for five years.

•  Start-up Business Tax Exemption. 
Public Act 322 of 2004 (formerly 
SB 1303) exempts start-up business-
es from city utility user taxes for five 
consecutive tax years if  the business 
files an exemption affidavit claiming 
the exemption with the treasurer of  
the city. Public Act 323 of 2004 (for-
merly SB 1304) exempts a start-up 
business’ building, new facility or a 
replacement facility from the indus-
trial facilities tax for five years. Public 
Act 324 of 2004 (formerly SB 1305) 
exempts start-up businesses from the 
taxation of  lessees and users of  tax 
exempt property for five years.

Bills Introduced in the Senate:
•  Lake Improvement Board. SB 1266 

provides for drain commission des-
ignee, local maintenance of  records 
and the addition of  administrative 
costs to assessments for lake im-
provement boards. 

•  Fire Equipment Donation. SB 
1318 provides for limited liability 
for fire departments donating fire 
equipment to other fire departments. 
Amends Public Act 170 of 1964.

•  Watershed Management Districts. 
SB 1294 amends the Drain Code of  
1956 to provide for watershed man-
agement districts.

•  Police Tasers. SB 1328 allows for 
the possession and use of  a taser, or a 
weapon from which an electrical cur-
rent may be directed, by law enforce-
ment personnel. Amends Public Act 
328 of 1931. 

•  Charitable Organization Property Tax. 
SB 1326 exempts property owned 
by a charitable organization for con-
servation purposes and open to the 
general public for recreational use 
from property tax. Amends Public 
Act 206 of 1893. 

Bills Introduced in the House of Rep-
resentatives:
•  Unpaved Road Speed Reduction. HB 

5944 allows a township to reduce 
speed limits on unpaved roads to 
25 miles per hour if  an investiga-
tion finds the existing speed limit 
is greater than is reasonable or safe 
under the road conditions.

•  Lakefront Maintenance. HB 5945 re-
quires removal of  vegetation on the 
entire width of  commercial lakefront 
property.

•  School District Mill Levy. HB 5948 
revised the number of  mills a school 
district is authorized to levy for oper-
ating purposes to 18. 

•  Local Trash Liability. HB 5955 re-
stricts liability of  local units of  gov-
ernment for the lawful transport or 
disposal of  products or containers 
from residential households. 

•  Shared Road Funds. HB 5961 re-
vises distribution of  funds when 
local units of  government share a 
jurisdictional roadway.

•  Private Road Enforcement. HB 
5967 allows enforcement of  certain 
Michigan vehicle code violations 
on publicly accessible private roads. 
Amends Public Act 30 of 1949. HB 
5968 omits the requirement of  own-



Public Corporation Law Quarterly

6

er consent and contract to confer 
authority of  local law enforcement 
agencies to enforce traffic laws on 
private roads not open to the general 
public. Amends Public Act 62 of 
1956.

•  Homestead Property Transfer. HB 
5987 amends the general Property 
Tax Act to exclude transfer of  own-
ership of  homestead property to new 
homeowners from the definition of  
transfer of  ownership. Amends Sec-
tion 27a Public Act 206 of 1893.

•  Voting Precinct Consolidation. 
HB 5991 permits consolidation of  
voting precincts when conducting 
school and local elections at the same 
time. Amends Section 305 of Public 
Act 116 of 1954. 

•  Village Office Filing. HB 5995 pro-
vides for election filing of  village 
offices with the township clerk if  
the village is located in more than 
one township with the township in 
which the largest number of  reg-
istered voters of  the village reside. 
Amends Section 381 of Public Act 
116 of 1954.

•  Village Office Registration. HB 
5996 requires the township clerk to 
transfer registration information for 
village office elections to the village 
clerk. Amends Section 500f of Pub-
lic Act 116 of 1954. 

•  Election Scheduling. HB 5997 
provides for general amendments 
regarding local election scheduling. 
Amends Section 642 of Public Act 
116 of 1954.

•  Office Extension. HB 5998 provides 
for the extension of  office where an 
election date is changed. Amends 
Section 644g of Public Act 116 of 
1954.

•  Village Election Date Change Option. 
HB 5999 provides for the optional 
change in the election date for villag-

es. Amends Section 642a of Public 
Act 116 of 1954.

•  Ballot Position Order. HB 6002 pro-
vides for the order of  officer posi-
tion on a nonpartisan ballot. Amends 
Section 699 of Public Act 116 of 
1954.

•  Village Election Home Rules. HB 
6004 provides for home rule village 
election options. Amends Section 21 
of Public Act 278 of 1909.

• Village Election Consolidation. HB 
6005 provides for election consolida-
tion for general law village elections. 

•  Property Tax Process. HB 6030 
modifies the delinquent property tax 
notice and redemption process.

•  Construction Code Book. HB 6046 
requires the construction code book 
to be made available to the public for 
at least 90 days before enforcement 
of  the code. Amends Public Act 230 
of 1972.

•  Land Use Joint Planning. HB 6047 
clarifies that not every municipality 
that adopts an ordinance approving 
a land use agreement is required to 
outline uses in a joint plan adopted 
by a joint planning commission so 
long as the use is provided in the 
joint plan. 

•  Booze-Free Strip Club Zone. HB 6048 
prohibits the issuance of  a liquor li-
cense within 500 feet of  an establish-
ment that provides adult entertain-
ment that involves nudity. Amends 
Public Act 58 of 1998. HB 6049 
prohibits the location of  an adult 
entertainment establishment that 
provides nude entertainment within 
500 feet of  a retail licensed liquor 
establishment. Amends Public Act 
207 of 1921.

•  Copper Arsenate Play Structures. HB 
6055 requires posting of  a notice 
when play structures contain chro-

mate copper arsenate. Amends Pub-
lic Act 16 of 1997.

•  Back Taxes Notification. HB 6056 
requires written notification to the 
home owner of  back taxes being 
paid on a house in foreclosure 45 
days in advance of  foreclosure sale 
or expiration of  the redemption 
period. Amends Public Act 236 of 
1961. 

• Assessment Challenge and Informal 
Conference. HB 6093 allows a tax-
payer in an informal conference to 
convert an assessment challenge to 
a claim for a refund. Amends Sec-
tion 21 of Public Act 122. HB 6094 
provides procedure for informal 
conference on property taxes to be 
considered denied. HB 6095 extends 
the filing period for an informal con-
ference regarding tax payments. HB 
6096 clarifies the right of  taxpayers 
for informal conferences follow-
ing audits, refund denials, denials 
of  consolidation requests or other 
decisions by the Department of  
Treasury. Amends Public Act 122 of 
1941.

•  Development Agreements. HB 6121 
allows developers to enter into agree-
ments with host communities. 

•  Manufactured Housing. There are 
several bills in the House concerning 
manufactured housing. HB 5034 
gradually increases the current $3.00 
per month tax paid by mobile home 
owners to the same property taxes 
paid by owners of  traditional homes 
in 2010. HB 4106 would allow the 
commission to impose a transfer 
tax, which is less than 1% of  the 
home’s total value, beginning in 
2011. HB 4879 would exclude 50% 
of  the gross proceeds from the sale 
of  new manufactured homes from 
the general sales tax beginning in 

Legislative Update 
Continued
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2011. HB 4882 would tax a 
mobile home purchased out of  
state brought into Michigan at 
50% of  its retail value begin-
ning in 2011. The following 
bills related to manufactured 
housing have been passed by 
the House. HB 5035 would 
create a 13-member mobile 
home commission and identify 
who is eligible for membership. 
HB 4880 would levy a tax on 
mobile homes at an increasing 
rate starting in 2005, distribut-
ing the revenues to the School 
Aid Fund and other uses. Ex-
emptions for residents who 
meet federal poverty guidelines 
are included. HB 5844 and HB 
4111 would amend wording in 
the Income Tax and Property 
Tax acts to include the Manu-
factured Housing Specific Tax 
Act and manufactured hous-
ing ad valorem specific tax. HB 
4868 would prohibit park own-
ers from impeding a resident’s 
right to sell or renovate their 
manufactured home in the 
park, as well as place political 
signs in the home. Park own-
ers also would be required to 
notify residents 90 days before 
a fee is increased. If  a park 
owner threatens a resident with 
unlawful eviction they would 
be subject to 90 days in jail or 
a fine of  $500. HB 4869 would 
allow park tenants to create a 
manufactured homeowners 
association. The park owner 
would be allowed to charge the 
association for the use of  any 
rental areas on the property. 

STOP!

Do you have an idea 

for a feature story 

or column? 

If so we want to 

hear from you. 

Please contact our 

editor, Daniel Dalton, 

Tomkiw Dalton, plc 

at 248.591.7000; 

810.794.0355 or 

submit your article 

to him at 

ddalton@tomkiwdalton.com 
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I’ll Bet You Didn’t Know (or maybe you forgot): 
The Pregnant Pig in a Poke

A regular feature submitted by Richard J. Figura, Simen, Figura & Parker, P.L.C., Flint and Empire, Michigan

Except for a handful of  you out 
there who are also licensed in the State 
of  Florida, I know you don’t know that 
pregnant pigs have special protection 
under the Florida Constitution. 

Article X, Section 21 of  the Florida 
Constitution provides:

Inhumane treatment of  
animals is a concern of  Flor-
ida citizens. To prevent cruelty 
to certain animals and as rec-
ommended by The Humane 
Society of  the United States, 
the people of  the State of  
Florida hereby limit the cruel 
and inhumane confinement 
of  pigs during pregnancy as 
provided herein. 

The constitutional provision goes 
on to make it unlawful for any person “to 
confine a pig during pregnancy in an enclosure, 
or to tether a pig during pregnancy, on a farm 
in such a way that she is prevented from turning 
around freely.”

As with all good laws, however, there 
are exceptions. Section 21 also provides 
that the stated prohibition does not apply 
when a pig “is undergoing an examination, 

test, treatment or operation carried out for 
veterinary purposes, provided the period during 
which the animal is confined or tethered is not 
longer than reasonably necessary” or “during 
the prebirthing period.” 

T h e 
constitution-
al provision 
also pro-
vides defini-
tions to help 
in its un-
derstanding 
and imple-
mentat ion. 
“Pig” means 
“any animal 
of  the porcine 
species.” “Pre-
birthing period” is defined as “the seven day 
period prior to a pig’s expected date of  giving 
birth,” and “turning around freely” means 
“turning around without having to touch any 
side of  the pig’s enclosure.”

Section 21 goes on to provide that 
the penalty for violating its terms is 
“guilty of  a misdemeanor of  the first degree, 
punishable as provided in s. 775.082(4)(a), 
Florida Statutes (1999), as amended, or by 

a fine of  not more than $5000, or by both 
imprisonment and a fine, unless and 
until the legislature enacts more 
stringent penalties for violations 
hereof.” (emphasis supplied)

It is 
not know 
whether any 
male pig has 
challenged 
this section 
on an equal 
protection 
basis, but 
there is still 
time – four 
years, in fact. 
The section, 
by its terms, 

takes effect “six years after approval by the elec-
tors,” and that approval was in 2002.

It is also not know whether there 
were any challenges to the election at 
which the proposition was approved 
because of  punch card ballots and 
hanging chads.

5. The PCLS Council meets once a month in Lansing, generally on the fi rst Saturday. We invite all members to attend the 
meetings and participate. We are particularly interested in hearing from you as to topics you want to see covered in future 
seminars. Further information can be obtained by contacting me.

I look forward to another year serving the membership of  the Public Corporation Law Section.

Chairperson's Corner
Continued from page 2
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Recent Public Law Decisions of Interest
By Ron Richards, Foster Swift Collins & Smith, P.C.

Continued on next page 

Lawsuit Under FOIA Does Not War-
rant Review of Alleged OMA Viola-

tion

Local Area Watch v City of  Grand Rapids,
___ Mich App ___; ___ NW2d ___ 
(Docket No. 243849, dec'd 5/20/04).

 
The plaintiff ’s executive director 

suspected that the restoration of  a 
particular building in the defendant city 
was unlawful, and that the city accom-
modated and concealed it. The execu-
tive director asked under the Michigan 
Freedom of  Information Act (“FOIA”), 
MCL 15.231 et seq., for all public re-
cords in the city’s possession regarding 
the restoration in question, including 
closed session meeting minutes. The 
city denied the request for closed ses-
sion minutes, citing MCL 15.243(1)(d) 
(exempting from disclosure records or 
information specifically exempted from 
disclosure by statute). Plaintiff  appealed 
that denial to the city manager, claiming 
that the FOIA exemption cited did not 
apply because the closed session meet-
ings at issue were not held for any of  
the allowed purposes set forth in the 
Open Meetings Act (“OMA”), MCL 
15.261 et seq. The city manager denied 
the appeal.

The plaintiff  brought a circuit court 
complaint, alleging only a violation of  
the FOIA. The plaintiff  also asked the 
court to determine which of  the request-
ed records are exempt under the FOIA, 
and order all non-exempt records be 
disclosed. The trial court noted that the 
plaintiff  did not raise a separate OMA 
claim. It then ruled that the closed ses-
sion minutes are exempt from disclosure 
under the FOIA, and granted summary 
disposition to the city. 

 The Court of  Appeals af-
firmed, and held that the trial court 
properly dismissed the plaintiff ’s 
complaint. The Court determined that 
where relief  is sought only under the 
FOIA, judicial review is not available to 
ascertain if  a public body had author-
ity under the OMA to go into closed 
session and thereby exempt minutes 
of  that meeting from disclosure under 
the FOIA. The Court interpreted the 
relevant OMA and FOIA sections as 
follows: (1) closed session minutes 
are exempt from disclosure under the 
OMA unless a civil suit filed under the 
OMA itself  results in a judgment re-
quiring disclosure; (2) under the FOIA, 
a public body need not disclose records 
protected from disclosure by other stat-
ues. Since the plaintiff ’s action stated a 
claim exclusively under the FOIA only, 
the relief  the plaintiff  sought was not 
available. As such, the trial court prop-
erly dismissed the plaintiff ’s complaint. 

Disappointed Bidder Cannot Chal-
lenge Bid Process Under “Fair and 

Just Treatment” Clause

Carmacks Collision, Inc v City of  Detroit, 
___ Mich App ___; ___ NW2d ___ 
(Docket No. 246172, dec'd 6/1/04).

The defendant city requested bids 
on contracts to repair various vehicles 
it owned. The plaintiff, and others, 
responded to the three requests. The 
city rejected all bids, then engaged in 
another bidding process, which resulted 
in awarding the plaintiff  a single city 
contract. The plaintiff  sued, claiming 
he was entitled to receive additional 
contracts on the theory that the city’s 
actions violated the “fair and just treat-

ment” clause of  the Michigan Consti-
tution. The trial court dismissed the 
plaintiff ’s complaint, ruling that the 
plaintiff  failed to state a claim under 
the “fair and just treatment” clause. 

The Court of  Appeals affirmed, 
and held that the trial court correctly 
ruled that plaintiff  failed to state a 
claim under the “fair and just treat-
ment” clause. The “fair and just treat-
ment” clause, Mich Const 1963, art 1, 
section 17, provides the right of  com-
panies to the “fair and just treatment in 
the course of  legislative and executive 
investigations and hearings . . .” Here, 
the treatment the plaintiff  challenges 
does not constitute an “investigation” 
because the bid process did not in-
volve any “searching inquiry or careful 
examination of  plaintiff, its activities 
or its principals”. Instead, the search 
process merely consisted of  a request 
for information to judge qualifications, 
which does not rise to the level of  an 
“investigation” since it was merely 
a preliminary information gathering 
process instigated by the plaintiff ’s bid 
submission, and entailed passive efforts, 
at best, by the city to gather innocuous 
and basic information. Because the 
plaintiff  failed to allege facts to show 
that an “investigation” occurred, the 
plaintiff  failed to state a claim under 
the “fair and just treatment” clause. 
Dismissal of  the plaintiff ’s compliant 
was proper. 

Rule of Finality Bars Suit Challeng-
ing Density Restrictions

Conlin v Scio Twp, ___ Mich App ___; 
___ NW2d ___ (Docket No. 243886, 

dec'd 06/1/04).
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The plaintiffs sought to develop a 
136-acre tract of  land in the defendant 
township for residential purposes. As 
zoned, the township’s zoning ordinance 
permitted the land to be developed as 
single-family residential at either (a) 
a density of  about one home per 7.5 
acres, or (b) a density of  one home per 
5.2 acres if  the township’s open space 
development option was pursued. The 
plaintiffs filed suit, asserting that the 
township’s density restrictions violated 
substantive due process, raising both 
“as applied” and “facial” challenges. 
The trial court granted summary dispo-
sition in favor of  the township, finding 
the plaintiff ’s claim was not ripe be-
cause they did not did not exhaust their 
administrative remedies. 

The Court of  Appeals affirmed, 
and held that the plaintiff's claims were 
not ripe because they did not satisfy the 
rule of  “finality.” The Court first noted 
that the plaintiff ’s “as applied” chal-
lenge was subject to the rule of  “finali-
ty.” That rule requires the plaintiff  show 
that the initial decision-maker arrived at 
a definite position on the issue that in-
flicts an actual, concrete injury; where 
the possibility exists that a municipality 
may have granted a variance, or some 
other form of  relief, from the chal-
lenged provisions of  the ordinance, the 
extent of  the alleged injury is unascer-
tainable unless the alternative forms of  
relief  are pursued to a final conclusion. 
Slip op at * 2 (citing Paragon Properties Co 
v Novi, 452 Mich 568, 577; 550 NW2d 
772 (1996)). The Court agreed with the 
trial court that the plaintiffs did not ex-
haust their administrative remedies and 
therefore did not meet the rule of  final-
ity, given that the plaintiffs did not:

(a) submit a formal site plan 
for preliminary or final 
approval, 

(b) apply for a conditional land 
use approval of  a rural 

open space option devel-
opment, 

(c) seek a dimensional variance 
from the challenged den-
sity requirement, or 

(d) request a rezoning to a 
classification that would 
allow developments at the 
density sought. 

Insofar as the plaintiffs claimed 
pursuing the above would have been 
“futile,” the Court noted no authority 
supports that position. Thus, the Court 
concluded, the plaintiffs' “as applied” 
was properly dismissed on ripeness 
grounds since the plaintiffs did not sat-
isfy the rule of  “finality.” 

The Court then rejected the plain-
tiff ’s “facial” substantive due process 
challenge, which was not subject to the 
rule of  fi nality. This claim was premised 
upon the assertion that the township’s 
ordinances impose arbitrarily-large den-
sity requirements. The Court found un-
persuasive the decision in Scots Ventures, 
Inc v Hayes Twp, 212 Mich App 530; 537 
NW2d 610 (1995), noting that in Pa-
dover v Farmington Twp, 374 Mich 622, 
622-623; 132 NW2d 687 (1965), the 
Supreme Court upheld a 20,000 square-
foot minimum lot size requirement for 
single-family residential dwellings. Giv-
en that (1) the ordinance at issue was en-
acted under the Township Zoning Act 
(“TZA”), MCL 125.271 et seq. and the 
Township Planning Act (“TPA”), MCL 
125.321 et seq., and (2) the TZA and 
TPA authorize townships to zone to 
avoid overcrowding of  population and 
lessen traffi c congestion, the Court con-
cluded that avoiding overcrowding and 
preserving open space are “legitimate 
government interests.” Because the 
township’s density restrictions advance 
those goals, the Court concluded that 
the trial court was correct in dismiss-
ing the plaintiff ’s facial substantive due 
process challenge as well. 

De Minimis Doctrine Does Not 
Apply to Homeowners’ Association 

Covenants
Hickory Pointe Village of  Homeowners 

Association v Smyk, ___ Mich App ___; 
___ NW2d ___ 

(Docket No. 242060, dec'd 06/17/04).
The defendants, owners of  prop-

erty in a subdivision regulated by the 
plaintiff  homeowners’ association, 
submitted plans for approval of  a deck 
to the association. However, the plans 
were not approved in light of  an alle-
gation that the plans did not conform 
to the association's rules regarding 
the distance between the deck floor 
and the bottom of  the railing. Despite 
not receiving approval, the defendants 
constructed the deck using the railing 
design with the allegedly nonconform-
ing design. The association later filed 
suit, arguing that the defendants built a 
backyard deck on their property with-
out prior approval from the association 
and therefore were in violation of  Ar-
ticle VII of  the subdivision covenants. 
The trial court granted summary dis-
position to the defendants, ruling that 
although the defendants did breach the 
subdivision covenants by building the 
deck without approval, the breach was 
de minimis. 

The Court of  Appeals reversed, 
and held that the de minimis doctrine is 
not applicable to breach of  covenants. 
It explained that a covenant constitutes 
a contract, created by the parties with 
the intent to enhance the value of  prop-
erty. As such, covenants are valuable 
property rights. For this reason, breach-
es of  covenants, regardless of  how de 
minimis the damages, may be the subject 
of  enforcement. Accordingly, the Court 
concluded that since the covenant and 
breach therefore are clear, the plaintiff  
was entitled to summary disposition, 
and the trial court’s conclusion to the 
contrary must be reversed. 
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 9:00 A.M.  WELCOME - William B. Beach, President, Michigan Association of  Municipal Attorney

 9:05 A.M.  STATE AND FEDERAL AFFAIRS UPDATE- Summer Minnick and Joe Fivas, MML

 9:30 A.M.  WATER: Local Protection of  Michigan’s disappearing resource - Wil Cwikiel, Tip of  the Mitt 
Watershed Council

 10:15 A.M.  Networking Break

10:30 A.M.  BANKRUPTCY: When the Tax Payer(s) Goes Bankrupt the Legal Issues Confronting the Munic-
ipality and What Should  Be the Role of  the Municipal Attorney? - Sandra S. Hamilton, Attorney, 
Grand Rapids 

11:30 A.M.   ANNUAL MEETING - Presiding, William B. Beach, MAMA President, City Attorney

12:00 noon   Lunch

1:00 P. M.   STATE LAW AFFECTING MICHIGAN MUNICIPAL CHARTERS, CODES AND ORDI-
NANCES - William Carroll, Senior Attorney (Michigan), Municipal Code Corporation, Tallahas-
see, Florida

2:00 P.M.   SEXUAL HARASSMENT; The First Amendment, Title VII, Elliot-Larson and recent case law 
- Adele Rapport, Regional Attorney, EEOC Detroit District Office

2:45 P.M.   Networking Break

3:00 P.M.   “CONGRESS SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELI-
GION”: Faith-Based & Community Initiatives, RUPRA, Religious Land Use and Institutionalized 
Persons Act, religious symbols and others. Where Are We Headed? - Prof. Frank S. Ravitch, MSU 
College of  Law

4:00 P.M.   What every municipal attorney should be on the lookout for in dealing with PIPELINES - Neil J. 
Lehto, Attorney

4:30 P.M.   “CRACKER BARREL” Attorneys are invited to bring their questions, conundrums and achieve-
ments - Bonnie L. Hoff, Marquette City Attorney and Member of  the MAMA Board

5:00 P.M.   Adjournment

2004 MAMA Annual Meeting Schedule
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Mark Your Calendar! 
Events of Interest to Local Government Attorneys

Please submit your additions and corrections to Peter A. Letzmann at letzmann@voyager.net or 231 526-7629

2004
Sept. 29-Oct. 2 MAMA / MML Annual Convention, Grand Hotel, 

Mackinac Island
Sept. 30-Oct. 1  SBM Annual Meeting, Lansing Center, Lansing
Oct. 3-6 IMLA Annual Conference, San Antonio, Texas 

2005
Jan. 25-28 MTA Attorneys, Detroit Marriott Renaissance 

Center
Feb. 9-15 ABA Midyear Meeting, Salt Lake City, UT
March 22  MAMA Winter Educational Conference, Lansing Cen-

ter, Lansing. Day prior to MML Legislative Conference
June 25- 26 PCLS / MAMA 7

th
 Annual Joint Summer Educational 

Conference, Grand Hotel, Mackinac Island
August 4-9 ABA Annual Meeting, Chicago, IL
Sept. 27-30 MAMA / MML Annual Meeting, 
  Amway Grand Hotel, Grand Rapids 
Sept. 26-29 IMLA Savannah GA, Hyatt & Marriott

2006
Feb. 1-7  ABA Midyear Meeting, New Orleans, LA
Aug. 3-8  ABA Annual Meeting, Honolulu, HI
Sept.17-20  IMLA Portland, OR

2007
Feb. 7-13   ABA Midyear Meeting, Miami, FL
Aug. 9-14  ABA Annual Meeting, San Francisco, CA

2008
Feb. 6-12  ABA Midyear Meeting, Los Angeles, CA
Fall 2008   MAMA / MML Annual Convention,    

 Grand Hotel, Mackinac Island
Aug. 7-12     ABA Annual Meeting, New York, NY

2012
Fall 2012       MAMA / MML Annual Convention, 
                 Grand Hotel, Mackinac Island
  

Recurring meeting: PCLS Council generally meets on the first Saturday of the month in the Lansing area


