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Until recently, the Michigan Court Rules contained no time
limits for filing motions to withdraw guilty pleas in the district court.
This omission was particularly troublesome for those prosecuting
repeat drunk drivers. Oftentimes, after criminal defendants were
charged with a second or third drunk driving offense, they would
file motions in district court to set aside the plea or pleas forming the
basis of the enhanced offense, even if the prior pleas occurred
years earlier. These same defendants would not always disclose the
fact that they had a currently pending drunk driving charge. Due to
the lack of notice, the lack of court rules and the apparent defects in
the prior plea proceedings, municipal and township attorneys, as
well as some county prosecutors, would not always contest the
motions to withdraw the prior pleas.

The failure to object to motions to withdraw guilty pleas and
the inevitable court order allowing the withdrawal of the pleas pre-
sents grave consequences for pending drunk driving charges.
Once a prior plea is set aside, any pending drunk driving charge
based on the prior plea would have to be reduced because of the
lack of a �prior conviction� for purposes of sentence enhancement.
Therefore, the legal maneuvering displayed by repeat drunk drivers
served to undermine the purpose of the drunk driving sentencing
enhancement statute, which was to deter persons who were once
convicted under the statute from repeatedly violating the statute.

The Michigan Supreme Court recently closed the legal loop-
hole caused by the lack of time limits in the district court rules for
filing motions to withdraw guilty pleas by amending MCR 6.610 and
MCR 7.103. The amended court rules now provide a six- month time
limit for misdemeanor defendants to file motions to withdraw pleas,
motions for new trial and applications for leave to appeal. The court
rules were amended in response to People v Ward. The amend-
ments went into effect on September 1, 2000. For convictions prior
to that date, the 6-month time period begins to run on that date.

Municipal and township attorneys must be aware of the recent
amendments to MCR 6.610 and MCL 7.103 to assist in the effective
prosecution of repeat drunk drivers. The failure to object to motions
to withdraw guilty pleas will often have ramifications beyond the
plea being challenged, including affecting a pending drunk driving

prosecution anywhere in the state. Those prosecuting drunk driv-
ers must work together to educate district court judges to the fact
that there are no exceptions to the six-month time limit for with-
drawal of pleas or for motions for new trials. Unlike the circuit court
rules, which allow felony defendants to file motions for relief from
judgment pursuant to subchapter 6.500 of the Michigan Court Rules
after the time for filing a motion to withdraw a plea has expired, the
district court rules do not contain a similar provision allowing mis-
demeanor defendants to file motions for relief from judgment.

Although the legal loophole caused by the lack of time limits for
filing motion to withdraw guilty pleas has been closed, additional
challenges will continue to be raised by criminal defendants as to
pending drunk driving charges. For example, if repeat drunk drivers
did not have counsel or did not waive counsel in a prior misde-
meanor plea proceeding, they may challenge the imposition of an
enhanced sentence. Unlike other constitutional rights, the right to
counsel is a unique constitutional safeguard that may be raised
collaterally at sentencing. However, that challenge will not always
be successful. If defendants without counsel or without an ad-
equate waiver of counsel were not �actually imprisoned,� for the
prior plea, that plea-based conviction may be used for purposes of
sentencing enhancement. In People v Reichenbach, the Michigan
Supreme Court recognized that misdemeanor defendants are not
entitled to appointed counsel if no actual imprisonment is imposed.
Therefore, if a misdemeanor defendant did not receive any jail time

No More Lying in the Weeds:
Eliminating Challenges to Drunk Driving Convictions in District Court

By Marilyn Day,
Oakland County Prosecuting Attorney
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CHAIRPERSON’S CORNER
By: Charles R. McKone*
City Attorney and Village Attorney
Durand, Linden, Flushing and New Lothrop

The fiscal year 1999-2000 for the PCLS has been, in my
estimation, very successful.  Our seminars have presented
some of the most knowledgeable speakers at two of the fin-
est locations in the State of Michigan.  We are planning an
annual meeting program that will be as good as any the State
Bar has to offer.  The Council has worked hard to provide the
very best for the membership.  And yet, I�m really concerned!

My concern relates to the low attendance figures at
each of our functions.  At last year�s annual meeting we had
only nine members attend.  At each of our seminars we had
between 50 and 60 members attend.  For a section with over
700 members and many more attorneys whom should be
members, I believe that these figures point out a serous
problem.  I just don�t know what the problem is.

I do know what the problem isn�t.  The problem isn�t the
quality of the program presented.  I have been attending
PCLS seminars for 25 years.  The standards established by
prior councils and by the by-laws of our section have been
always upheld.  Careful planning to be certain that the top-
ics, materials and speakers are both timely and relevant has
been exercised by the Council and program chairs.  Excellent
and usable materials have been made available to partici-
pants.

I also know that the problem isn�t the quality of the
speakers.  At our Spring/Summer seminars we always
present a nationally recognized presenter on a topic of spe-
cial concern to our members.  We also have a Supreme Court
Justice as our dinner speaker for our banquet.  In addition,
we have many other speakers, both nationally and state ex-
perts, educating our members at all of our seminars.

I also know that the problem isn�t the quality of the
locations chosen by the Council and program chairs.  We
have been to Mackinac Island, McGuire�s Resort, Sugar
Loaf, Shanty Creek and The Grand Traverse resort for our
Spring/Summer seminar.  We have been hosted by the City of
Battle Creek, Dearborn (at the Ritz Carlton and Henry Ford
Museum) and Pontiac at the Silver Dome for the Winter semi-
nar.  And our annual meeting has traditionally been in con-
junction with the State Bar Annual Meeting.

Finally, I know that the problem isn�t the lack of enjoy-
able interaction with others engaged in a similar practice of
law.  Each of our seminars offers significant opportunity to
network and socialize with some of the brightest and most

continued on page 19
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By Anthony J. Heckemeyer
Keller, Thoma, Schwarze, Schwarze, DuBay & Katz, P.C.

What Public Corporation Counsel Should Know
About Retiree Health Insurance

continued on page 4

In the United States of America health insurance coverage has
become inextricably connected to employment: �A majority of the
population now receives health insurance as a consequence of their
own employment or of a family member�s employment. In 1996, for
58 percent of the population, employment based health insurance
was the primary source of health coverage, while 5 percent pur-
chased insurance privately, 13 percent received Medicare benefits,
9 percent received Medicaid benefits, and 15 percent had no health
insurance.�

1
  Sections 105, 106 and 3121 of the Internal Revenue

Code of 1986, 26 U.S.C. 105, 106 and 3121, by excluding accident and
health insurance and benefits from taxable income and the taxable
wage base for Social Security, have encouraged both employees
and employers to expand hospitalization, medical, prescription
drug, dental and vision insurance coverages in lieu of increases in
taxable compensation. In 1965, Congress enacted Medicare, Title 18
of the Social Security Act, to provide hospitalization and medical
coverage for anyone residing in America over age 65 who has, or
whose spouse has, worked at least 10 years in employment subject
to Medicare. However, Medicare coverage did not always extend to
workers in the public sector. Without a section 218 agreement

2
 be-

tween a public sector employer and the Social Security Administra-
tion, public sector employees were left out of social security and,
consequently, those public employees did not accrue coverage
units for Medicare. In addition, public sector employees generally
were eligible to retire without actuarial reductions in their pensions
prior to age 65, therefore, they needed continued health insurance,
at least until Medicare coverage began, and perhaps for their life-
times in retirement. Public sector employees looked to their public
employers to provide that continued benefit.

Among the reason that public sector employers were originally
willing to extend health insurance coverage were:

Ö The employers wanted to have senior workers with larger an-
nual compensation retire and be able to replace these senior work-
ers with less highly compensated new employees;

Ö The costs of the health insurance coverage was not very high
as a percentage of compensation for active employees, especially
when provided on a �pay-as-you-go� basis from the general fund of
the public employer;

Ö The health insurance coverage provided to retirees was ex-
cluded from federal and state income taxation and from both the
employee�s share and the employer�s share of social security taxes;
and

Ö The rather generous payments made by Medicare to medical
service providers for those public sector employees who qualified
for such coverage either through their spouse�s employment or
their own employment significantly reduced the public employer�s
costs when the retiree attained age 65.

For many years, due to the lower birth rates experienced by the
United States during the Great Depression and World War II, health
insurance coverage for retirees did not strain the finances of public
employers. As a result, most public employers with retiree health
insurance provide essentially the same coverages provided to ac-
tive employees, most are bound by collective bargaining agree-
ments or employment contracts to continue this specified benefit
into the indefinite future.

Times have changed. Federal deficits in the Medicare trust
fund and the costs of providing more and more costly medical care
to a growing number of eligible beneficiaries have led the Congress
to impose severe fiscal restrictions on the amounts Medicare will
pay for services to Medicare beneficiaries. These reductions, to-
gether with restrictions imposed by health maintenance organiza-
tions and preferred provider organizations, have caused physicians
and other medical providers to seek to recover higher fees for pro-
fessional services from employer sponsored health plans and hos-
pitals to transfer more of their costs to those plans. At the same time
Congress has enacted legislation making Medicare a secondary
payer to transfer the costs of providing medical care for certain of
the aged and disabled to these same employer plans.

The demographic bulge of the baby boomer generation, those
born between 1946 and 1964, is rapidly approaching retirement age
under public sector plans. In many police and fire retirement sys-
tems, they have already arrived. In the 1990 census, baby boomers
accounted for 76,968,012 persons. According to the Internal Rev-
enue Service an individual age 50 can expect to live another 33.1
years while a husband and wife each that same age can expect to
have at least one survive for 42.0 years.

3
 Either of these periods

might well be longer than the years of service a retiree has with the
employer from which he or she retires.

At the same time the lid on medical costs imposed by managed
care during a substantial part of the 1990�s has come off. Small
employers are experiencing double-digit percentage increases in
their health insurance costs.

4
 The United States Census Bureau

reports that in 1997 national health expenditures were $1.092 tril-
lion.

5
 Private health insurance paid $1 of every $3 of this amount and

insured 7 of every 10 persons in the United States.
6
  Medicare and

Medicaid paid another third of the costs and the remaining costs
were paid out-of-pocket by individuals as deductibles, co-insur-
ance and direct self-payments.

7

Many public employers do not separate the costs of providing
health insurance coverage to retirees from the costs of providing
such coverage to active employees. It has been estimated that the
annual premium for major medical coverage for someone age 55
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should be more than three times the premium for that coverage for a
person age 35.

8
 If the retiree later receives Medicare coverage, the

cost of the retiree�s health insurance comes down but remains sig-
nificant.

In the early 1990�s private employers which provide retiree
health insurance were forced to face up to the size of their accrued
liabilities when FASB Statement No. 106, issued by the Financial
Accounting Standards Board, required them to reflect the liabilities
on their annual financial statements. So far GASB Statement No. 12
has permitted public employers to avoid disclosure of accrued li-
abilities for retiree health insurance and to bury the limited disclo-
sures required in the footnotes to the public employer�s financial
statements. When the Governmental Accounting Standards Board
completes its research project into the proper reporting of post-
retirement benefits by public employers, public employer�s compla-
cency regarding accrued liabilities of retiree health insurance may
well suffer a severe shock.

With public employers having few, if any, assets set aside in
reserve to meet these impending costs, public corporation counsel
must now address the problem.

Where Are We And Where Do We Go From Here?

The first step in developing a public corporation�s approach to
providing retiree health insurance coverage in the future is to deter-
mine where the public corporation stands now with respect to re-
tiree health insurance. The second step is to determine where the
public corporation wants to go and how it expects to get there.

Eligibility

Is the public employer now providing health insurance cover-
age to its retirees? Who is currently receiving retiree health insur-
ance coverage and what conditions did the recipient satisfy to be-
gin to receive coverage and what conditions does the recipient
have to satisfy to continue to receive coverage? In many, if not
most cases, the recipient merely had to qualify for retirement under
the public corporation�s retirement system. Retiree health insurance
coverage often includes the retiree�s spouse and dependents and
might even extend to a spouse acquired after retirement.

In an increasing number of public corporations, recipients
must have completed a minimum number of years of service for full
retiree health insurance coverage, perhaps 30 years, with the em-
ployer paid percentage of the cost of retiree health insurance cover-
age decreasing proportionately or in a step function for fewer years
of credited service at retirement.

9
 In some cases the public corpora-

tion requires a small percentage contribution, perhaps 10%, by the
recipient toward the costs of the health insurance. Some retiree
health insurance plans impose a cap or ceiling on the amount which
the public employer sponsoring the plan will contribute toward the
cost of retiree health insurance.

In an increasing number of public corporations, retiree health
insurance is not available to a retiree, the retiree�s spouse and de-
pendents if employer sponsored group health insurance is avail-
able through another employer, either a subsequent employer of the
retiree or an employer of the retiree�s spouse. In any event, the
public corporation employer must make certain the retiree health
insurance it provides is a secondary payer when benefits are coor-
dinated with employer sponsored health insurance otherwise avail-

able to the retiree, the retiree�s spouse and the retiree�s dependents.

Retiree health insurance coverage has usually begun upon re-
tirement, even upon early retirement. Retiree health insurance is
almost always included in any early retirement incentive program.
As indicated above, some public sector employers are questioning
that practice. Should a retiree with only 8 or 10 years of service with
a public employer receive the same retiree health insurance cover-
age at the same cost to the retiree as a retiree with 30 to 40 years of
service receives? Should an employee, who works for a public em-
ployer for 20 years but leaves that employment to take a position
with a different employer, be denied retiree health insurance cover-
age even though the employee is entitled to a deferred vested retire-
ment benefit from the retirement system of the public employer?
Should a retiree or the retiree�s spouse be permitted to decline health
insurance coverage available from a different employer because the
retiree health insurance coverage provided by the retiree�s former
employer is more comprehensive or the retiree or the retiree�s
spouse can take cash compensation in place of health insurance
coverage with the current employer? Should a public employer pro-
vide retiree health insurance only for the period between the
retiree�s retirement and the retiree�s eligibility for Medicare? Should
the public employer impose a hiatus on retiree health insurance
coverage during any intervening period of coverage provided by a
different employer and reinstate retiree health insurance coverage
when the intervening coverage terminates?

Coverage

Many public corporations have agreed to provide retirees the
same health insurance coverages available to active employees, ei-
ther currently available to active employees or the coverage which
was available to active employees when the retiree retired. If the
retiree, the retiree�s spouse and the retiree�s dependents become
eligible for Medicare coverage the retiree is required to apply for
both Part A and Part B coverage under Medicare and the employer
provides coverage either complementary or supplementary to
Medicare. The federal government specifies 10 insurance packages
supplemental to Medicare which an insurance company may offer
to those covered by Medicare. Complementary coverage refers to
insurance policies which add coverage over and above Medicare to
bring the benefits up to the level of coverage received under an
employer�s health insurance policy offered to employees, retirees or
both who are not covered by Medicare. Medicare Covered Services
consist of Hospital Insurance (Part A) and Medical Insurance (Part
B).

Medicare hospital insurance helps pay for necessary medical
care and services furnished by Medicare-certified hospitals, skilled
nursing facilities, home health agencies, and hospices. Medicare
Part A helps pay for up to 90 days of inpatient hospital care in each
benefit period. Covered services include semi-private room and
meals, general nursing services, operating and recovery room costs,
intensive care, drugs, laboratory tests, X-rays, and all other neces-
sary medical services and supplies. If a Medicare participant needs
inpatient skilled nursing or rehabilitation services after a hospital
stay, Part A helps pay for up to 100 days in a participating skilled
nursing facility in each benefit period. Covered services include
semi-private room and meals, skilled nursing services, rehabilitation
services, drugs, and medical supplies. Medicare pays the full ap-
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proved cost of covered home health care services. This includes
part-time or intermittent skilled nursing services prescribed by a
physician for treatment or rehabilitation of homebound patients.
Medicare helps pay for hospice care for terminally ill beneficiaries
who select the hospice care benefit. There are no deductibles, but
the Medicare participant pays limited costs for drugs and inpatient
respite care. Medicare Part A does not pay for convenience items
such as telephones and televisions provided by hospitals or skilled
nursing facilities, private rooms (unless medically necessary), or
private duty nurses. Medicare does not pay for custodial services
(help with daily living activities like bathing, eating or getting
dressed).

There is no premium for Medicare Part A coverage if a partici-
pant has sufficient working credit. A participant who has 10 or more
years of employment subject to Medicare taxes, or whose spouse
has at least 10 years of employment subject to Medicare taxes, has
sufficient working credit.

Medicare Part B helps pay for doctor�s services, outpatient
hospital services (including emergency room visits), ambulance
transportation, diagnostic and laboratory tests, some preventive
care like mammography and Pap smear screening, outpatient
therapy services, durable medical equipment and supplies, and a
variety of other health services. Part B also pays for home health
care services for which Part A does not pay. Medicare Part B pays 80
percent of approved charges for most covered services. The Medi-
care participant is responsible for paying a $100 deductible per cal-
endar year and the remaining 20 percent of the Medicare approved
charge.

Medicare Part B usually does not pay for most prescription
drugs, routine physical examinations, or services not related to
treatment of illness or injury. Part B does not pay for dental care or
dentures, cosmetic surgery, routine foot care, hearing aids, eye ex-
aminations, or eyeglasses.

A Medicare participant pays a monthly premium for Part B cov-
erage.

Since Medicare does not cover outpatient prescription drugs,
most dental services and routine eye examinations and prescription
eyeglasses, the public employer�s health insurance coverage bears
the entire costs of benefits provided to retirees, spouses of retirees
and dependents of retirees provided under these plans. At the time
prescription drug coverage, dental coverage and vision coverage
were added to the health insurance coverage sponsored by public
employers inclusion was prompted more by tax exclusions for these
benefits than serious concerns whether employees could afford to
pay for these services out of their regular earnings. For example, if
an employee is covered by a section 218 agreement and must pay
federal social security taxes and has a marginal federal income tax
rate of 28% and a state income tax rate of 4.4%, $1,000 in benefits
under the dental plan represents foregone after-tax income of
$599.50 and the public employer saves a further $76.50 in
employer�s social security taxes. This income and social security tax
incentive is much reduced for retirees. Pension benefits paid by
state and local government retirement systems to retirees are not
subject to federal social security taxes or, in Michigan, to state
income taxes.

10
 In addition, many retirees experience a marginal fed-

eral income tax rate on pension benefits much reduced from the rate

which applied to their former working incomes. For example, a retiree
with a 15% marginal tax rate would forego $850 in after-tax income
for $1,000 in dental benefits.

Why Provide Retiree Health Insurance?

The introduction to this article identifies several reasons to
adopt retiree health insurance coverage. However, in most cases a
public employer introduces retiree health insurance coverage in re-
sponse to the demands of one or more of the collective bargaining
agents of it�s units of represented employees. The bases for these
demands are as varied as the employers and units of employees
involved. In the past a public employer�s concession of retiree
health insurance coverage bought a collective bargaining agree-
ment for what appeared at the time to be a small cost. Only with time
have the true costs of that commitment become apparent.

One problem with which the Michigan courts have struggled is
whether retiree health insurance coverage is a form of deferred com-
pensation earned by a public employee during his or her active
employment or such coverage is a fringe benefit intended to meet a
specific need of the retiree and no longer provided if the need
ceases. If the former, does article 9, section 24 of the Michigan Con-
stitution of 1963 require prefunding of the costs of such coverage
during an employee�s period of active employment?

11

All public sector employees hired after March 31, 1986, and
many other public sector employees covered by section 218 agree-
ments, will be eligible for Medicare coverage upon attaining age 65.
The costs of retiree health insurance coverage is likely to balloon as
newer medical advances drive up costs and more baby boomers
retire. Public employers which defer addressing retiree health insur-
ance risk becoming more deeply mired in escalating costs for retiree
health insurance coverage and competing claims on the resources
to meet those costs.

What Can A Public Employer Do?

Can a public employer change the health insurance coverage of
those already retired? Can a public employer transfer the risk inher-
ent with retiree health insurance coverage to its retirees in a manner
similar to transferring pre-retirement income risks to employees by
adopting defined contribution pension plans in place of defined
benefit pension plans? Can public employers safeguard employees
in the middle of their careers from the disadvantages of such a trans-
fer of risk?

A public employer might be able to change the health insurance
coverage of a retired employee if the collective bargaining agree-
ment specifically preserves or can be interpreted to preserve that
option. Most of the cases which permit alteration or termination of
retiree health insurance coverage are in the private sector.

12
 Dis-

putes over terminations of the retiree health insurance plans of pri-
vate employers must balance the opposing private interests of the
retired employees and those of the private employer and its share-
holders. Although a private corporation may exist in perpetuity un-
der corporate law, such corporations usually face acquisition, liqui-
dation, or bankruptcy after a limited period of existence. The exist-
ence of a public corporation on the other hand depends less on the
public corporation�s ability to survive and prosper in the competi-
tive market. Since a public employer usually has some power to tax,
the courts seem to be willing to weigh the private interest of the
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retirees more heavily than the public interests of the taxpayers.
Consequently, the political difficulties of altering or terminating re-
tiree health insurance coverage in the public sector might well make
the legal nuances of contract language moot.

The answers to the other questions depend on the success of
the public employer in using the following arrangements:

�Pay-As-You-Go�

Most public sector employers have adopted a �pay-as-you-
go� strategy of providing retiree health insurance. Under this prac-
tice the public employer pays the insurance premiums for retiree
health benefits as they become due from the general operations of
the public unit which had employed the retiree before the retiree�s
retirement. Since only those retirees who retire after the public em-
ployer has adopted a program of providing health insurance for
retirees receive coverage, the public employer eases into the costs
of providing coverage one retiree at a time. This method minimizes
the immediate costs of promising the benefit but also pushes the
costs of the benefit into the future and imposes the burden of pro-
viding retiree health insurance coverage onto taxpayers who may
not have benefitted from the services of the public employees who
receive the benefit on retirement. Adoption of a �pay-as-you-go�
method also introduces an increasing financial burden on a public
employer�s finances which can greatly reduce that employer�s abil-
ity to respond to financial emergencies in the future.

General Fund Reserve

Some public employers establish a reserve for future retiree
health insurance costs in the fund balance accounts of their depart-
ments which provide retiree health insurance. In some cases these
reserves only recognize the expected costs of a retiree�s future
health insurance premiums when the employee retires. In other
cases the reserve is built up during the employee�s active service so
that the future premiums are matched to the service performed by
the employee. In these cases no assets are set aside to pay for the
premiums. The reserve only serves to remind the members of the
governing body that certain of its departments have promised ac-
tive employees and retirees benefits which the public employer
must pay in the future.

Funded General Fund Reserve

In some instances public employers have set up investment
accounts which set money aside to match the reserve for retiree
health insurance set up under the general fund. These investment
accounts are not legally restricted to paying retiree health insurance
costs. At its discretion the governing body of the public employer
can invade the account to pay for some other financial need. These
investment accounts are limited to those investments authorized for
public employers in general and corporate stocks and other equity
investments are often excluded from these accounts but the use of
such accounts does alleviate the financial constraints of paying for
retiree health coverage in times of financial downturn and resulting
reductions of the public employer�s revenues.

Restricted Investment Accounts

The Michigan legislature has enacted 1999 P.A. 149, MCL
38.1210, et. seq., which permits a public employer to establish a
reserve restricted to paying for retiree health insurance. The public
employer can contribute to such an account on an actuarial basis or

may contribute at the discretion of its governing body. These ac-
counts can purchase the same investments as public employee re-
tirement systems so corporate stocks and other equity investments
are permitted. These accounts also cannot be invaded at the discre-
tion of the governing body of the public employer but they can
reduce the burden of a public employer in paying for retiree health
insurance during times of reduced revenues. These accounts can
also qualify as voluntary employee benefit associations, �veba�s�,
under section 501(c)(9) of the Internal Revenue Code of 1986, 26
U.S.C. 501(c)(9). Although private sector employers are restricted in
the amounts that they can contribute to veba�s, such restrictions
generally do not apply to veba�s established by public employers
since they do not provide a federal income tax advantage to public
employers already exempt from federal income taxes. The primary
advantage of obtaining recognition as a veba by the Internal Rev-
enue Service is the assurance that the Internal Revenue Service will
not challenge the account�s status as tax exempt in the event of an
audit of the public employer.

Funding Of Retiree Health Insurance Through The Retirement
System

Most public employers in Michigan have established retire-
ment systems for their employees. Most of these systems are de-
fined benefit pension plans which promise a monthly pension pay-
ment equal to the number of years of credited service under the plan
multiplied by a specified percentage of the employee�s final average
compensation with the public employer. Under the Michigan Con-
stitution of 1963, article 9, section 24, the public employer must
prefund the financial benefits promised by the system during the
active service of the employee. The actuary for the retirement sys-
tem regularly uses certain assumptions of investment return, future
pay increases, mortality and dates of retirement to determine a per-
centage of active payroll to be contributed by the public employer
to the retirement system to satisfy this funding requirement.

Sometimes the investments of the retirement system earn more
than the assumed return. MCL 38.571 permits the trustees of a pub-
lic employee retirement system to use these additional earnings to
pay for retiree health insurance.

A defined benefit retirement system may also establish and
maintain an account from which to pay for retiree health insurance
coverage. Section 401(h) of the Internal Revenue Code of 1986, 26
U.S.C. 401(h), imposes the following restrictions on these accounts:

Ö the aggregate of employer contributions to provide medical
benefits and any life insurance protection must not exceed 25 per-
cent of the aggregate contributions, other than contributions to
fund past service credits;

Ö the retirement system must maintain a separate account, for
accounting purposes, with respect to contributions to fund such
medical benefits;

Ö employer�s contributions to the separate account must be rea-
sonable and ascertainable;

Ö amounts in the separate account must not be used for any
other purposes at any time prior to the satisfaction of all liabilities
with respect to the post-retirement medical benefits; and

Ö when all plan liabilities to provide post-retirement medical ben-
efits are satisfied, the remaining assets in the separate account re-
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vert to the employer.

Under section 420 of the Code, 26 U.S.C. 420, If a retirement
system 1) has assets in excess of those required to satisfy the sys-
tems accrued liabilities, 2) can continue to satisfy the funding re-
quirements of Article 9, Section 24 of the Michigan Constitution of
1963 and 3) is willing to grant full vesting to all accrued retirement
benefits not yet vested, a retirement system may, once a year, trans-
fer assets from the retirement system to the 401(h) account up to an
amount sufficient to pay a year�s retiree health insurance costs.

Medical Savings Accounts

The Health Insurance Portability and Accountability Act of
1996 (�HIPA�) included favorable tax treatment for medical savings
accounts (�MSAs�). Within limits, contributions to an MSA are
excludable from gross income and wages for employment tax pur-
poses if made by the employer of an eligible individual. Earnings on
amounts in an MSA are not currently taxable. Distributions from an
MSA for medical expenses are not taxable. Distributions not used
for medical expenses are includable in income. In addition, distribu-
tions not used for medical expenses are subject to an additional
15-percent tax unless the distribution is made after age 65, death, or
disability. MSAs are available to employees covered under an
employer-sponsored high deductible plan of a small employer, gen-
erally one employing 50 or fewer. Individuals covered under Medi-
care are not eligible for an MSA. However, individuals covered un-
der Medicare may have a Medicare+Choice MSA. The maximum
annual contribution that can be made to an MSA for a year is 65
percent of the deductible under the high deductible plan in the case
of individual coverage and 75 percent of the deductible in the case
of family coverage. A high deductible plan is a health plan with an
annual deductible of at least $1,500 and no more than $2,250 in the
case of individual coverage and at least $3,000 and no more than
$4,500 in the case of family coverage. In addition, the maximum
out-of-pocket expenses with respect to allowed costs (including the
deductible) must be no more than $3,000 in the case of individual
coverage and no more than $5,500 in the case of family coverage.
Beginning after 1998, the dollar amounts are indexed for inflation in
$50 dollar increments based on the consumer price index.

Before a small public employer adopts a medical savings ac-
count arrangement, the employer would be well advised to study
the unfortunate experience of Ada County, Idaho.

13

Subsection 401 (H) Account Under A Defined Contribution Pen-
sion Plan

At least one public employer has adopted a subsection 401 (h)
account as part of a defined contribution pension plan.

14
 A defined

contribution pension plan is a plan under which an employer makes
contributions determined by a formula, usually a percentage of
compensation, to the individual account of each employee partici-
pating in the plan. The contributions are then invested, often at the
direction of the participating employee, with the investment returns
accruing to the individual account of the employee. The retirement
benefit provided by the plan to the employee upon retirement is
whatever the then investment market values of the assets in the
participating employee�s individual account can purchase or afford
to distribute over time. Under the federal income tax laws a 401(h)
account can receive up to 25% of the total contributions made to the
individual account of the employee. The money in the 401 (h) ac-

count can only be used to provide medical benefits to the participat-
ing employee, the employee�s spouse and/or dependents while the
employee or the employee�s spouse is alive. After both have died
the amounts remaining in the account, if any, can be distributed to
the beneficiaries designated by the participating employee. As is
true for retirement benefits provided by defined contribution pen-
sion plans, employees who commence participation in a 401 (h)
account at a young age accrue far more in their accounts than do
employees who commence participation at a more advanced age.
Consequently, Most public employers have adopted a defined ben-
efit approach to retiree health insurance by promising to pay the
cost of the premiums on retirement. The employees retiring shortly
after the adoption of retiree health insurance do not have sufficient
time to accrue a significant balance in a defined contribution 401 (h)
account.

Cafeteria Plan And Section 457 Deferred Compensation Account

Section 457 of the Internal Revenue Code of 1986, 26 U.S.C. 457,
permits employees of units of state and local government to defer
compensation during their active service and receive the compen-
sation deferred and the earnings on the amounts deferred after the
employee has terminated employment with the unit of state or local
government. Section 125 of the Internal Revenue Code of 1986, 26
U.S.C. 125, permits an employer to establish a cafeteria plan. Under
a cafeteria plan an employee may elect to receive compensation
either in taxable cash or in nontaxable benefits, including health
coverage. It is possible that, if an employee participating in a sec-
tion 457 program elects to receive payments of his or her deferred
compensation in installments, an employer could permit the em-
ployee to use part of the compensation to purchase health coverage
on a salary reduction basis through a cafeteria plan. Since salary
reduction contributions to a section 457 deferred compensation
plan are subject to both employer and employee Social Security
taxes, this arrangement is not so efficient for tax purposes as is the
section 401 (h) account as part of a defined contribution pension
plan. This arrangement does, however, preserve flexibility in the use
of the deferred amounts. Under the section 401 (h) account, the
moneys in the account can only be used to purchase medical ben-
efits whereas, under the section 457 and section 125 plan arrange-
ment, the employee can elect annually the amount that the em-
ployee wants to use to pay for medical expenses on a pre-tax basis.
The social security tax issue might be eliminated by using direct
employer contributions instead of salary reduction contributions.

COBRA Continuation Coverage

A retiree has the same rights to purchase continuation cover-
age under an employer�s health insurance plan as any other em-
ployee terminating his or her employment. The maximum period of
COBRA coverage is 18 months. An employer is permitted to charge
qualified beneficiaries 102 percent of the applicable premium for
COBRA coverage. The 18-month maximum COBRA coverage period
is extended to 29 months if the qualified beneficiary was determined
under the Social Security Act to have been disabled at the time of
the qualifying event and the qualified beneficiary provided notice
of such determination to the employer before the end of the
18-month period. If the retiree exhausts his or her COBRA coverage,
the employee can purchase individual health insurance coverage
without a preexisting condition limitation from a private insurance
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company under section 3406f of the Insurance Code of 1956, being
MCL 500.3406f or from Blue Cross Blue Shield of Michigan under
section 402b of the Nonprofit Health Care Corporation Reform Act,
being MCL 550.1402b.

Michigan Continuation Coverage

Section 3612 of the Insurance Code of 1956, being MCL
500.3612, and section 410a of the Nonprofit Health Care Corporation
Reform Act , being MCL 550.1410a, require that private health insur-
ance group policies and group health coverage policies issued by
Blue Cross Blue Shield of Michigan must provide a conversion
option as long as the applicant meets the conditions specified in
those sections. The conditions generally follow the COBRA re-
quirements.

What�s Next?

If a public employer can determine why it provides health insur-
ance coverage to its retirees, the employer is a long way toward
addressing any problems resulting from that coverage. One signifi-
cant problem is the unrelenting growth in the costs of retiree health
insurance coverage, especially when no actuarial study was per-
formed before the coverage was awarded and no moneys have been
set aside to meet the costs.

Recognizing the near impossibility of undoing what has al-
ready been done with respect to retiree health insurance coverage
for those already retired, public officials are likely to be more pro-
ductive by concentrating on altering the retiree health insurance
coverage for current employees before they retire and by setting
aside moneys regularly to meet costs as they arise in the future. As
shown, there are arrangements for accumulating moneys and ways
to redesign benefits to reduce the costs of retiree benefits.  All the
public employer and its corporation counsel need provide is the
courage to implement them. n
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ARTICLE SUMMARY

In today�s rapidly changing health care system, every public corpora-
tion offering or considering offering retiree health insurance to its
employees must know certain basics. This article identifies those basics
and provides public corporation counsel with a way to analyze retiree
health insurance coverage issues.
1 Present law and background on federal tax provisions relating to
health care, prepared by the Joint Committee on Taxation, April 22,
1998.

2 See 42 U.S.C. 418.
3 Appendix E Life Expectancy Tables, Table 1 (single life expect-
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4 Rx for high health insurance costs, Perry, Phillip M., Industrial
Distribution. , v. 88 no11 (Nov. 1999, pp.2).
5 USA Statistics in Brief--Health, Social Welfare, Government, Em-
ployment, Census Bureau.
6 Private Health Insurance: Declining Employer Coverage May Af-
fect Access for 55- to 64-Year-Olds (Chapter Report, 06/01/98, GAO/
HEHS-98-133).
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8 Idea to Try: pay only the NS Part of HC Costs. Bragg, John M.,
National Underwriter (Life & Health/Financial Services Edition), v.
100 (Apr. 29, �96) p. 8.
9 Section 91 of the public school employees retirement act of 1979,
being MCL 38.1391, provides the approach of the State of Michigan
toward providing retiree health benefits to retired public school em-
ployees and their dependents.
10 MCL 206.30(1)(F)(i).
11 Musselman v. Governor (1995) 533 N.W.2d 237, 448 Mich. 503,
rehearing granted; 535 N.W.2d 792, 449 Mich. 1205, on rehearing;
545 N.W.2d 346, 450 Mich. 574.
12 For a recent decision by the United States Court of Appeals for the
Six Circuit which analyzes the circumstances and the terms which de-
termine when retiree health benefits are vested see Donald H. Maurer;
Leslie T. Johnson; Warren H. Rees; William Pompey; Floyd F.
Gladman; United Steelworkers of America, Plaintiffs-Appellees/Cross-
Appellants vs. Joy Technologies, Inc., Defendant-Appellant/Cross-
Appellee, 2000 FED App 166P, 2000 WL 572453, ___F.3d___05/12/
2000.
13 MSA may be eliminated: county may end program because of pre-
mium hike, Geisel, Jerry, Business Insurance. , v. 31 (Sept. 8 �97) p. 2.
14 New retiree health funding idea suggested, Kazel, Robert., Business
Insurance. , v. 32 no18 (May 4 �98) p. 21.
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Editor’s note: Assistant Attorney General George M. Elworth of
the Freedom of Information and Municipal Affairs Division and a
member of the Publications Committee furnished the text of the
headnotes of these opinions. The full text can be accessed at
www.ag.state.mi.us.

INCOMPATIBILITY:
Township planning commission member serving on county

planning commission.
The Incompatible Public Offices Act does not prohibit the same

person from simultaneously serving as a member of a township
planning commission created under the Municipal Planning Act
and as a member of a county planning commission in the same
county.
Opinion No. 7060
August 28, 2000

City councilperson serving as member of board of regional
transportation authority.

Application of Const 1963, art 7, § 28, to Incompatible Public
Offices Act.

Contract between city and regional transportation authority
of which city is a member

The Incompatible Public Offices Act does not prohibit a person
from simultaneously serving as a member of a city council and as a
member of the board of a public transportation authority of which
the city is a member. Const 1963, art 7, § 28, permits such dual office
holding.

The Public Servants� Conflict of Interest Act does not prohibit
a city from entering into a contract with a public transportation
authority to act as employer of persons hired by the authority where
a city council member simultaneously serves as a member of the
transportation authority of which the city is a member.
Opinion No. 7054
May 17, 2000

OPEN MEETINGS ACT:
Disclosure of closed session meeting minutes.
Under the Open Meetings Act, the clerk or designated secre-

tary of a public body may furnish to a member of that body the
minutes of a closed session of the body, either for inspection or
copying. A public official who disseminates closed session minutes
to the public in violation of this act, however, risks criminal prosecu-
tion and civil penalties.
Opinion No. 7061
August 31, 2000

SCHOOLS AND SCHOOL DISTRICTS:

Validity of section 1308 of Revised School Code under
federal Family Educational Rights and Privacy Act.

Validity of section 1308 of Revised School Code under
Const 1963, art 4, § 25.

Section 1308(10) of the Revised School Code, which requires
parental waivers allowing access to records under specified circum-
stances, does not amend section 2165 of the Revised Judicature Act
of 1961 in violation of Const 1963, art 4, § 25, prohibiting the Legis-
lature from amending an act unless the act is reenacted.

Section 1308(4) of the Revised School Code, which requires
that school officials provide certain information to law enforcement
agencies, does not violate the federal Family Educational Rights
and Privacy Act.

Section 1308(10) of the Revised School Code, which requires
that a parent or guardian of a pupil involved in a reported incident
sign a waiver allowing school officials access to pertinent pupil
records concerning certain incidents, does not violate the federal
Family Educational Rights and Privacy Act. In order to be valid,
section 1308(10) must be construed as contemplating a waiver that
is knowing, intelligent, and voluntary.
Opinion No. 7059
August 1, 2000

Determining child�s eligibility for special education services
and programs.

A child whose disabling condition meets the federal definition
of autism, but not Michigan�s definition of that disability, may not
on that basis be denied the special education services necessary to
provide the child with a free appropriate public education as re-
quired by the Individuals with Disabilities Education Act.
Opinion No. 7058
July 27, 2000

Payment of prevailing wages on construction and remodeling
of public school academy school buildings.

Under the Wages and Fringe Benefits on State Projects Act, a
contract for construction or remodeling of a school building autho-
rized by a public school academy pursuant to bid, sponsored or
financed in whole or in part by state funds, and using construction
mechanics, must provide for the payment of prevailing wages.
Opinion No. 7057
July 19, 2000

GME
September 8, 2000

OPINIONS OF
THE ATTORNEY GENERAL
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10

Public Corporation Law Quarterly

By Kester K. So
Dickinson Wright PLLC

Over the course of the year, the state Senate and House of
Representatives have introduced numerous bills of municipal inter-
est. Some of those bills have been enacted into law. The following is
a summary detailing select legislation.

Legislation Enacted

n Public Act 24 of 2000 (formerly Senate Bill 866) amends Public
Act 233 of 1955, which pertains to municipal sewage disposal, water
supply, and solid waste management systems. The revised act in-
creases, from $500 to $1,000, the maximum civil fine a municipality
may prescribe for a violation of an authority rule or regulation. The
Governor approved the bill on March 14, 2000 with immediate effect.

n Public Act 34 of 2000 (formerly Senate Bill 803) amends the
Corner Recordation Act�an act that protects public land survey
corners�to allow the installation of reference monuments when
access to a corner would be unsafe. The revised act also requires
monuments to have specific measurements and revises the specifi-
cations for setting a monument in a public roadway or on other
properties. Any monument set in a hard-surfaced public roadway
would have to comply with the requirements of the agency having
jurisdiction over that roadway. Finally, the revised act increases the
penalty for destroying a corner and repeals free use of monuments
for land surveyors. The Governor approved the bill on March 15,
2000 with immediate effect.

n Public Act 83 of 2000 (formerly House Bill 4710) amends Public
Act 59 of 1935 (MCL § 28.6), which creates the state police. The
revised act gives to the commissioner and all state police officers
the authority to serve and enforce personal protection orders. The
Governor approved the bill on May 1, 2000 with immediate effect.

n Public Act 87 of 2000 (formerly House Bill 5233) amends the
Revised School Code. Under the updated act, a pupil has no privacy
right in the contents of a locker owned by a school district, local act
school district, intermediate school district (ISD), or public school
academy. Both the school board and the State Superintendent must
adopt a policy on school locker searches. The policies must include
a guarantee of a pupil�s privacy rights to items not illegal or against
school procedure. The policy may allow a principal to search any
student�s locker and to get search assistance from a law enforce-
ment agency. Any evidence obtained as a result of a search of a
pupil�s locker would be admissible in any court or administrative
proceeding even if the search violated the act or a school policy.
The Governor approved the bill on May 1, 2000 with immediate
effect.

n Public Act 93 of 2000 (formerly House Bill 4927) amends the
Revised Judicature Act. Any person operating a commercial vehicle
who receives a civil fine for violating a local law that substantially
corresponds to a provision of the Michigan Vehicle Code, must pay
that fine to the county treasurer. This also applies to situations
where a person operating a commercial vehicle receives a civil fine
for violating a provision of a code or an ordinance adopted by a city,
township, or village by reference to a uniform traffic code (See MCL
§ 257.951). The fine is allocated as such: 40% to the jurisdiction
where the citation was issued, to be used for libraries; 30% to the
court funding unit; 30% to the city, village, or county for mainte-
nance of local roads. The Governor approved the bill on May 15,
2000 with immediate effect.

n Public Act 94 of 2000 (formerly House Bill 4928) amends the
Michigan Vehicle Code. All civil fines for violations of local codes or
ordinances that are substantially analogous to provisions of the
Michigan Vehicle Code must go to the local government. Unless the
fine is from a government served by municipal courts, these fines
must support public libraries and county law libraries. The Gover-
nor approved the bill on May 15, 2000 with immediate effect.

n Public Act 95 of 2000 (formerly House Bill 4929) amends Public
Act 62 of 1956, which authorizes the Director of the Department of
State Police to promulgate a uniform traffic code and authorizes a
city, township, or village to adopt the code by reference. The act
requires that any person operating a commercial vehicle who re-
ceives a civil fine for a violation of a code or ordinance adopted by
a city, township, or village should pay the fine to the local govern-
ment. The fine is allocated as described in PA 93 (supra). The Gov-
ernor approved the bill on May 15, 2000 with immediate effect.

n Public Act 96 of 2000 (formerly House Bill 4930) amends Article
V of the Motor Carrier Act by requiring the chapter to be applicable
and uniform throughout Michigan. Any local law that, in whole or in
part, conflicts with the Act is void to the extent of the conflict.
Conflicts include any criminal penalty for an act or omission that is
a civil infraction under the Act, or a criminal penalty or civil sanction
in excess of that prescribed in the Act. The new act also requires
that all proceeds from a local civil fine�except for any actions in a
municipal court�for violation of a local law regulating for-hire mo-
tor vehicles and corresponding to the Act must be paid to the
county treasurer. The fine is allocated as described in PA 93 (supra).
The Governor approved the bill on May 15, 2000 with immediate
effect.
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n Public Act 97 of 2000 (formerly House Bill 4931) amends the
Michigan Vehicle Code to require that, except for civil infraction
actions in a municipal court, local civil fines for violating local laws
regulating commercial motor vehicle equipment that substantially
correspond to Michigan Vehicle Code provisions on equipment,
inspection of vehicles, size, weight, and load (MCL 257.683-
257.725a) must be paid to the county treasurer. The fine is allocated
as described in PA 93 (supra). The amendment also allows local
governments to issue special permits, as defined in the Code (See
MCL 257.725), for vehicles carrying refuse that exceed the weight
limitations in Chapter 6. The Governor approved the bill on May 15,
2000 with immediate effect.

n Public Act 98 of 2000 (formerly House Bill 4932) amends sec-
tions of the Motor Carrier Safety Act that proscribe violations as
misdemeanors punishable by imprisonment up to 90 days or a fine
of up to $100. The amended act changes the violations to civil in-
fractions, allowing up to $250 per violation, but removing the possi-
bility of imprisonment. A district court fine under this provision
must be paid to the county treasurer and applied to library budgets.
A municipal court fine must be paid to the treasurer of the local
government whose ordinance was violated. Any local fine for oper-
ating a vehicle with a serious safety defect that is consistent with a
similar fine imposed by the Act, must be allocated according to the
percentages in PA 93 (supra). The Governor approved the bill on
May 15, 2000 with immediate effect.

n Public Act 99 of 2000 (formerly Senate Bill 956) amends Public
Act 164 of 1877�which governs city, village, and township librar-
ies�to allow a city council to change the number of board directors
on the public library and reading room to five, seven, or nine. The
council may only make a change after it has appointed the first five
directors mandated by the statute. The council may also change the
term of office for each board member being elected to between two
and five years. This change remains the same for subsequent ap-
pointments. The Governor approved the bill on May 18, 2000 with
immediate effect.

n Public Act 141 of 2000 (formerly Senate Bill 937) amends Public
Act 3 of 1939. The revised act implements electric deregulation in
Michigan. The revised act freezes electric rates for a period of time,
establishes licensing procedures for alternative electric suppliers,
establishes dates within which customers may choose suppliers,
and includes provisions affecting municipal utilities (Section 104).
Concomitantly, the Legislature enacted Public Act 156 of 2000 and
Public Act 155 of 2000 relating to municipal matters and intergov-
ernmental contracts. The Governor approved these acts in June,
2000 with immediate effect.

n Public Act 142 of 2000 (formerly Senate Bill 1253) amends the
Public Service Commission (PSC) enabling act. In certain situations,
the amended act will require the PSC to issue a financing order that
authorizes an electric utility to issue securitization bonds to recover
qualified costs. The order must approve the creation of
securitization charges (amounts collected by the utility from its cus-
tomers for the full recovery of qualified costs) and any correspond-
ing utility rate reductions. Qualified costs are regulatory assets,
adjusted by investment tax credits, plus costs the utility would be
unlikely to recover in a competitive market. The Governor approved
the bill on June 3, 2000 with immediate effect.

n Public Act 144 of 2000 (formerly House Bill 5443) amends the
Michigan Economic Growth Authority (MEGA) Act. The revised
act allows MEGA to enter into an additional fifty new agreements
each year for tax credits for eligible businesses qualified as high-
technology businesses. A high-technology business must have at
least 25% of its operating expenses in research and development
and must be engaged in a high-technology activity. MEGA must
establish criteria to determine which high-technology businesses
qualify for these agreement and it must determine the eligibility of,
and issue certificates to, certain qualified taxpayers for single busi-
ness tax credits. MEGA must approve the capture of school operat-
ing taxes and work plans and must approve the relocation of public
buildings or operations for the economic development purposes
under the Brownfield Redevelopment Financing Act. The amended
act allows MEGA to enter into a tax credit agreement with eligible
businesses that either 1) were located in the State on the date of
application, made new capital investment of $250 million in Michi-
gan, and employed 500 people; or 2) relocated production of a prod-
uct to Michigan after the date of application, made $500 million in
capital investment in Michigan, and employed 500 people. The re-
vised act is related to PA 143, 145, and 146. The Governor approved
the bill on June 6, 2000 with immediate effect.

n Public Act 145 of 2000 (formerly House Bill 4400) amends the
Brownfield Redevelopment Financing Act. The revised act rede-
fines �eligible property� to include commercial, industrial, or resi-
dential property that was either 1) located in a qualified local gov-
ernmental unit and was a facility, or was functionally obsolete or
blighted; or 2) was not located in such a local unit but was a facility
eligible under the act. The brownfield authority may exercise its
powers over any eligible property located in the municipality. The
revised act allows a municipality with established brownfield rede-
velopment zones to alter or amend its boundaries. Further, a govern-
ing body must hold a public hearing on the brownfield plan before it
is approved. If the plan includes a capture of school taxes, special
requirements apply. A �qualified local governmental unit� is a city,
township, or village that meets certain population requirements and
has a median income 150% or less of the statewide median family
income. With one exception, a city or township would have to have
an eligible distressed area within its borders. A village would have
be located in an area designated a rural enterprise community. Fi-
nally, the revised act would limit reimbursement expenses. The re-
vised act is related to PA 143, 144, and 146. The Governor approved
the bill on June 6, 2000 with immediate effect.

n Public Act 146 of 2000 (formerly House Bill 5444) creates the
Obsolete Property Rehabilitation Act, which sets up obsolete prop-
erty rehabilitation districts. Any qualified local governmental (See
PA 145, supra) may establish such a district. Owners of obsolete
property can apply for an obsolete property rehabilitation certifi-
cate, which requires a public hearing and the approval of the State
Tax Commission. Obsolete property is commercial property or com-
mercial housing property that was blighted (i.e. declared a public
nuisance), functionally obsolete (the land could not be used for its
intended purpose because of something affecting the land), and/or
a facility as defined under the Natural Resources and Environmental
Protection Act. Any rehabilitated facilities in the district are exempt
from any property tax, but the act levies an obsolete properties tax

continued on page 12



12

Public Corporation Law Quarterly

on those facilities. The act forbids new tax exemptions after Decem-
ber 31, 2010, but allows any exemption to continue past that date
until the certificate expires. Certificates last between one and twelve
years, and those shorter than twelve years can be extended. A local
government owning a district must submit annual reports to the
Department of Treasury. The revised act is related to PA 143, 144,
and 145. The Governor approved the bill on June 6, 2000 with imme-
diate effect.

n Public Act 147 of 2000 (formerly House Bill 5316) creates the
Safe Drinking Water Financial Assistance Act. The act allows any
government serving fewer than 10,000 people, by resolution, to is-
sue notes or bonds for a community or noncommunity water sup-
ply. That government may pledge payments from the State to secure
the notes or bonds, or can use proceeds of notes or bonds sold to
the Michigan Municipal Bond Authority. The bonds and notes is-
sued cannot exceed $100,000. Applicable governments would only
include a governmental unit as defined in Section 3 of the Shared
Credit Rating Act, that was eligible for reimbursement of project
planning costs under Section 5404(3)(b) of the Natural Resources
and Environmental Protection Act (NREPA). The Governor ap-
proved the bill on June 6, 2000 with immediate effect.

n Public Act 167 of 2000 (formerly House Bill 4206) amends the
Michigan Vehicle Code�s regulations on county speed limits. Under
the revised act, a township board may petition the County Road
Commission�or the County Commission if in a charter county with
no Road Commission�for a proposed change in the speed limit on
a county highway at least one mile long and having no more than
300 feet of residential frontage. The County Road Commission may
approve the proposed speed limit without the need for an engineer-
ing and traffic investigation. Additionally, the amended act sets the
standard speed limit at 25 miles per hour on a county highway that
is at most a mile long and that connects with the county road system
by a single entrance and exit. A posted speed limit may change this.
The Governor approved the bill on June 20, 2000 with immediate
effect.

n Public Act 169 of 2000 (formerly Senate Bill 1008) amends Public
Act 266 of 1995, which authorizes local governments to use credit
card, to allow community mental health authorities created under
the Mental Health Code to use credit cards. The Governor approved
the bill on June 20, 2000 with immediate effect.

n Public Act 207 of 2000 (formerly House Bill 5139) amends the
Michigan Election Law. The new act requires manufacturers of bal-
lot boxes to submit nonmetal ballot containers to the Secretary of
State for approval. The State will only approve ballot containers
made of metal, plastic, fiberglass, or other tamperproof materials,
and that is capable of being sealed with a metal seal. The act also
revises the current requirements for displaying the American flag at
polling places. The flag may be made out of any material and can be
used for things other than display at the polling place. However at
the end of voting, the commissioner must return the flag to the local
clerk. House Bill 5139 was signed by the Governor on June 26 and it
was ordered to take effect on June 8, 2000.

n Public Act 228 of 2000 (formerly Senate Bill 1009) amends the
Mental Health Code. The new code allows a community mental

health authority to borrow money for facilities or equipment, or for
refinancing existing debts collaterally secured by the authority�s
assets. The revised act also allows an authority to enter into any
contract or agreement for the purchase or lease of land, property, or
equipment for public purposes or for refinancing an outstanding
contract or agreement. A contract or agreement for the purchase of
property or equipment cannot be longer than the useful life of the
property or equipment. These additions are not subject to the Mu-
nicipal Finance Act. The Governor approved the bill on June 14,
2000 with immediate effect.

n Public Act 244 of 2000 (formerly Senate Bill 538) amends the
General Property Tax Act. If a taxing unit submits a proposal to the
voters on imposing a new millage, or increasing or renewing an
existing millage, the ballot must disclose fully each local govern-
ment that would receive the additional revenue. The bill was ap-
proved by the Governor on June 29, 2000, and ordered to take effect
immediately.

n Public Act 247 of 2000 (formerly House Bill 5767) amends the
Plant Rehabilitation and Industrial Development Districts Act to
include �high-technology activities� in the definition of industrial
properties. High-technology activities are: advanced computing,
advanced materials, biotechnology, electronic device technology,
engineering or laboratory testing of product development, environ-
mental technology, medical device technology, product research
and development, and advanced vehicle technology. The Governor
approved the bill on June 29, 2000 with immediate effect.

n Public Act 248 of 2000 (formerly House Bill 5766) amends the
Local Development Financing Act to allow a municipality with a
local development finance authority to apply to the Michigan Eco-
nomic Development Corporation (MEDC) for designation of all or
part of the authority as a �certified technology park.� For this sta-
tus, the authority must demonstrate: 1) significant support from an
institution of higher education, or a private research-based institute
located within the proximity of the park; 2) a significant commitment
by an institution of higher education or private research-based in-
stitute to the commercialization of research produced at the park; 3)
that the proposed park would take advantage of the unique charac-
teristics of public and private resources in the area; 4) the existence
or proposed development of a business incubator within the pro-
posed park; 5) the existence of a business plan for the proposed
park that addresses certain factors; and 6) an assurance that the
proposed park could be developed principally to contain eligible
property devoted to a high technology activity or a business incu-
bator. A business incubator helps attract owners or tenants that
would qualify the property as eligible high-technology property, or
would support the development of businesses, services, and prod-
ucts related to a high technology activity. Upon the MEDC�s ap-
proval of an application, an authority and its municipality must
make an agreement with MEDC to establish the terms and condi-
tions governing the park. An agreement could not be made after
December 31, 2003. The revised act allows MEDC to designate up to
10 certified technology parks and to update the capture of tax incre-
ment revenues for such parks. The Governor approved the bill on
June 29, 2000 with immediate effect.

Legislative Update
continued from page 11
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n Public Act 259 of 2000 (formerly Senate Bill 1251) amends the
Michigan Renaissance Zone Act. The updated act permits the State
Administrative Board to designate up to 10 additional renaissance
zones until December 31, 2002 for agricultural processing facilities.
Local governments may be a part of more than one renaissance zone
and any recently authorized renaissance zone may create subzones,
seek extensions to zone status, and modify zone boundaries. Fi-
nally, the amended act changes several procedures by removing
approval requirements both for businesses that relocate into a re-
naissance zone but stay within the same qualified local government
and for businesses that relocates more than 25 jobs to a renaissance
zone. The State must reimburse the local government of an agricul-
tural processing renaissance zone for all tax revenue lost because of
a qualified exemption of agricultural property. This reimbursement
continues for the five years immediately following the amended
act�s effective date. The Governor approved the bill on June 29,
2000 with immediate effect.

n Public Act 280 of 2000 (formerly House Bill 5854) amends Public
Act 105 of 1855, which regulates State treasury surplus funds. The
amended act permits the State Treasurer to invest up to $20 million
in funds in financial instruments such as certificates of deposit. The
treasurer could also set up marina dredging loans that could loan up
to $75,000 for up to seven years to eligible marinas. These loans
must be available in all areas of Michigan. The Governor approved
the bill on July 7, 2000 with immediate effect.

n Public Act 281 of 2000 (formerly House Bill 5017) amends the
General Property Tax Act. The revised act alters State Tax Commis-
sion and local treasury procedures when the Commission changes a
previous year�s assessment. Under the revised act, the Commission
must issue an order certifying an assessment change and the
amount of taxes due. The order must be issued to the treasurer of
the local government or to the county treasurer, depending on who
possessed the tax roll. If an assessment change increased property
taxes, the local or county treasurer must collect the taxes. Within 20
days after receiving the order, the appropriate treasurer must mail a
corrected tax bill, itemized by taxing jurisdiction, to each person
identified in the order and to the owner of the property on which the
Commission assessed additional taxes. If additional taxes on real
property remained unpaid on the following March 1, that property
would be subject to forfeiture, foreclosure, or sale. The Governor
approved the bill on July 7, 2000 with immediate effect.

n Public Act 286 of 2000 (formerly Senate Bill 1201) amends the
Water Resources Protection section of the Natural Resources and
Environmental Protection Act. The modified section requires all
sewage systems that release untreated sewage to have a sewage
discharge notification. The notification must include any water or
land that is to receive the sewage. The DEQ must post the notifica-
tion promptly on its website. The Governor approved the bill on
July 7, 2000 with immediate effect.

n Public Act 311 of 2000 (formerly Senate Bill 1184) amends the
Code of Criminal Procedure by giving law enforcement officers of
adjacent states or their subdivisions the same authority and immu-
nity, in certain situations, as a Michigan law enforcement officer.
The out-of-state on-duty officer must be authorized to arrest a per-
son for a violation of a penal statute or law in the adjacent state and
must satisfy at least one of the following: 1) the officer was attempt-
ing to make an arrest for a violation of a law of an adjacent state; 2)

the officer notified a law enforcement officer or agency in Michigan
of his presence in Michigan; 3) the officer was in Michigan at the
request of a Michigan law enforcement officer or a Michigan
county, city, village, or township; or 4) the officer responded to an
emergency. The Governor approved the bill on October 17, 2000
with immediate effect.

n Public Act 321 of 2000 (formerly senate Bill 1276) creates the
Recreational Authorities Act. The act allows two or more municipali-
ties, or one district municipality, to establish a recreational authority
for the acquisition, operation, and improvement of swimming pools,
public recreation centers, public auditoriums, public conference
centers, and public parks. The act provides for the authority�s board
membership and duties. If authorized by voters, the authority could
levy up to a one-mill tax or could borrow money and issue bonds or
notes. Voter approval would be required for the authority to issue
general obligation unlimited tax bonds. The authority could issue
refunding bonds only if the net present value of the principal and
interest to be paid on those bonds or notes were less than the net
present value of the principal and interest to be paid on the bonds or
notes being refunded. The Governor approved the bill on Octo-
ber 25, 2000 with immediate effect.

Legislation Pending

n House Bill 4380, introduced March 4, 1999, would amend the
Charter Township Act to allow a charter township to separate storm
water drains and footing drains from sanitary sewers on privately
owned property. The charter township could defray all or part of the
improvement�s expense by special assessment on lands abutting or
benefiting from the improvement. On February 8, 2000, the bill was
referred to the Committee on Local, Urban and State Affairs.

n House Bill 4423, introduced March 18, 1999, would amend 1951
PA 33, which authorizes townships and other municipalities to col-
lect fees for emergency services. The amended act would allow local
governments, once authorized by county ordinance, to collect un-
paid fees by placing three-month old delinquent service fees on the
tax roll. Any such-entered fee could become a lien against the
owner�s property. The property would not be subject to forfeiture,
foreclosure, or sale, however. The municipality or county may still
collect the fee by any other legal means to collect debts. On May 2,
2000, the bill was referred to the Committee on Local, Urban and
State Affairs.

n House Bill 4761, introduced June 8, 1999, would amend Public
Act 156 of 1851, which defines the powers and duties of the county
Board of Commissioners. Unless a county resolution set the term at
one year, the chairperson of a county board would normally serve
two years. Accordingly, a county Board of Commissioners would
choose a chairperson at its first meeting in each odd-numbered year.
If enacted, the bill would take effect January 1, 2001. On March 22,
2000, the bill was referred to the Committee on Local Government
and Urban Policy.

n House Bill 5228, introduced January 19, 2000, would amend
Public Act 174 of 1962, the Uniform Commercial Code, effective
July 1, 2001. The revised act would, among other things, revise ar-
ticle 9 and delete the existing governmental transfer exception, thus
subjecting certain pledges made or undertaken with respect to
bonds and notes to the new filing requirements. The bill was passed

continued on page 14
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by the House on September 26, 2000. On September 28, 2000, the bill
was referred to the Committee on Financial Services.

n House Bill 5296, introduced February 3, 2000, would amend
Public Act 188 of 1954, which governs how townships issue bonds
in anticipation of collections for special assessments. The bill
would require that published hearing notices must also include the
street address, if available, of each property whose property identi-
fication number is published. The bill was referred to the Committee
on Local, Urban and State Affairs on June 7, 2000.

n House Bill 5436, introduced on February 23, 2000, would amend
the Charter Township Act, 1947 PA 359. A charter township would
be able to provide for a nonpartisan primary election of township
officers. Further if permitted by the township charter, township
board members could have staggered elective terms. The bill is tie-
barred to House Bill 5437 (infra). On February 23, 2000, the bill was
referred to the Committee on Constitutional Law and Ethics.

n House Bill 5437, introduced on February 23, 2000, would amend
various sections of the Michigan election law by providing addi-
tional procedural details on township elections. Nonpartisan elec-
tions would have to be held the Tuesday after the first Monday in
August preceding the general November election. A petition would
nominate any official who wished to run in such an election. Direc-
tors of free public libraries must be nonpartisan. Partisan portions of
the ballots would have to identify the party affiliation of each candi-
date. Staggered elections would begin only after an election where
voters elected half of the candidates to a four-year term, and the
other half to a two-year term. All subsequent candidates would be
elected to four-year terms. The bill is tie-barred to House Bill 5436
and is currently in the Committee on Constitutional Law and Ethics.
On February 23, 2000, the bill was referred to the Committee on
Constitutional Law and Ethics.

n House Bill 5555, introduced on April 11, 2000, would create an
act permitting employers to encourage employees to serve in local
elective offices. A local elective office is not a full-time position. On
April 11, the bill was referred to the Committee on Constitutional
Law and Ethics.

n House Bill 5672, introduced on April 20, 2000, would amend the
Governmental Tort Liability Act by extending immunity to on-duty
police officers whose salaries, in part or in whole, are reimbursed by
private entities. This immunity would cover the on-duty police of-
ficer acting within his scope of employment, the government
agency where he is employed, and the government agency respon-
sible for his salary. The provision would not apply, however, if the
police officer or government agency entered into an indemnification
agreement with the private entity. It would also not apply where the
acts or services performed constituted a proprietary function. Such
proprietary functions include labor disputes. The bill is currently in
the Committee on the Judiciary, as of June 20, 2000.

n House Bill 5708, introduced May 2, 2000, would amend the
Metropolitan Councils Act to expand the creation of metropolitan
regional councils. The bill would allow for two or more qualified
counties to combine with one or more qualified cities located in one
of those counties, to form a metropolitan region council. A qualify-

ing city, regardless of size or location, would have two or more
regional cultural institutions. A county would qualify if, regardless
to population, it contained a qualified city within its boundaries or it
were contiguous to a county with a qualified city. On May 2, 2000,
the bill was referred to the Committee on Local Government and
Urban Policy.

n House Bill 5749, introduced May 9, 2000, would create the Ath-
letic and Sports Authorities Act. Local governments could establish
an athletic and sports authority, and could assess fees, levy prop-
erty taxes, and issue bonds and notes to finance the authority. The
tax could not exceed two mills, and would be collected with county
taxes. An authority could issue general obligation limited tax bonds
or could borrow money and issue negotiable bonds and notes to
refund outstanding debt obligations. The authority could do both
of these without voter approval. Refunding bonds would not be
subject to an authority�s two-mill limit. On May 9, the bill was re-
ferred to Committee on Local Government and Urban Policy.

n House Bill 5753, introduced on May 9, 2000, amends the Gen-
eral Sales Tax Act by exempting, from the state sales tax, all personal
property sold for the construction or improvement of any building
of a school district, local act school district, or intermediate school
district. On May 9, 2000, the bill was referred to the Committee on
Tax Policy.

n House Bill 5775, introduced on May 11, 2000, would amend the
Township Zoning Act (see MCL § 125.293a). Any agreement to pur-
chase property contingent upon an order, determination or decision
of a township or its representatives under this act would not be a
basis for standing in a judicial proceeding that challenged such an
order, determination, or decision. Similarly, an agreement to pur-
chase property contingent on an amendment to an ordinance
adopted under the act would not be a basis for standing in a judicial
proceeding that challenged the ordinance. On May 11, 2000, the bill
was referred to the Committee on Local Government and Urban
Policy.

n House Bill 5776, introduced on May 11, 2000, would amend the
City and Village Zoning Act (see MCL §§ 125.585 to 590). An agree-
ment to purchase property contingent on an order, determination or
decision of a city or village under the act or an ordinance adopted
under the act would not be a basis for standing in a judicial proceed-
ing. Similarly, an agreement to purchase property contingent on an
amendment to an ordinance adopted under the act would not be a
basis for standing in a judicial proceeding. Further, the bill specifies
that a city or village with fewer than 900,000 people may reverse an
order made by an administrative agency or may effect a variation in
an ordinance only by a majority vote of that government�s board
members. A city with a population exceeding 900,000 must have the
approval of two-thirds of the board members for a similar action.
Finally, the bill would eliminate a provision allowing the enlarge-
ment of a board of rules or board of building appeals. On May 11,
the bill was referred to the Committee on Local Government and
Urban Policy.

n House Bill 5777, introduced May 11, 2000, would amend the
County Zoning Act (see MCL § 125.223). The bill specifies that an
agreement to purchase property contingent on an order, determina-
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tion or decision of the county Board of Commissioners under the
act or an ordinance adopted under the act would not be a basis for
standing in a judicial proceeding that challenged such an order,
determination, or decision. An agreement to purchase property con-
tingent on an amendment to an ordinance adopted under the act
would not be a basis for standing in a judicial proceeding that chal-
lenged an ordinance adopted under the act. On May 11, 2000, the
bill was referred to the Committee on Local Government and Urban
Policy .

n House Bill 5872, introduced on June 6, 2000, would amend the
Natural Resources and Environmental Protection Act. The bill
would forbid the Department of Natural Resources from issuing a
permit on condition of receiving an easement in return. A violation
would require the Department to pay to the owner the fair market
value of the easement. On June 6, 2000, the bill was referred to the
Committee on Conservation and Outdoor Recreation.

n House Bill 5904, introduced on June 20, would amend the Natu-
ral Resources and Environmental Protection Act to better protect
sand dunes. The bill would redefine sand dune mining as any re-
moval of sand, no matter how small, from a sand dune area. The
Department of Natural Resources could only allow such mining of
Great Lakes sand dunes until the end of 2005. Critical dune areas
could never be mined. The bill would also add additional factors the
DNR would have to consider when deciding to issue a permit:
whether the mining would be compatible with existing land uses,
whether the mining would be near a resident, school, or commercial
development, and the potential damage to the environment due to
the mining. Finally, the bill would create a sand dune protection
fund and would allow a $5 administration fee on any sand dune
mining. On June 20, 2000, the bill was referred to the Committee on
Conservation and Outdoor Recreation.

n House Bill 5920, introduced June 21, 2000, would establish
statewide standards of ethical conduct (preempting existing ordi-
nance and local charter provisions unless local legislation �sub-
stantially corresponds to the act or is more restrictive� under the
bill�s permissive authority); establish civil and criminal penalties for
violations; create a state ethics board with investigatory, review
and advisory authority to recommend disciplinary action; create a
bipartisan legislative ethics committee; and repeal existing conflict
statutes. On June 21, 2000, the bill was referred to the Committee on
Constitutional Law and Ethics.

n House Bills 5968-5995, each introduced on September 27, 2000,
would amend various statutes dealing with borrowings by cities,
villages, townships and counties, and provide for the publication of
notices of intent before certain pledges could be made by the vari-
ous municipalities. On September 27, 2000 the bill was referred to
the Committee on Tax Policy.

n Senate Bill 983, introduced February 9, 2000, would amend the
Michigan election law. A city, ward, township, or village divided into
two or more election precincts could consolidate the election pre-
cincts for particular elections. To make such a decision, the election
commission would have to consider the number of choices voters
would have to make, the percentage of registered voters who voted
at the last similar election in the jurisdiction, and the intensity of
interest by the electorate in the potential candidates and contested
proposals. If the commission decided to consolidate, it would have
to 1) notify the registered electors of the consolidation and the

location of the polling place for the election precinct; and 2) provide
written notice at each election precinct polling place that states the
location of the consolidated election precinct polling place. Pre-
cincts could only be consolidated at least 120 days before the pri-
mary, general, or special election. On April 11, 2000, the Senate re-
ferred the bill to the Committee on Constitutional Law and Ethics.

n Senate Bill 1254, introduced on May 10, 2000, would amend the
Plant Rehabilitation and Industrial Development Districts Act by
expanding the definition of �industrial property� to include prop-
erty whose primary purpose and use were high-technology activi-
ties (see PA 144, supra, for a definition of those activities). The bill
returned from the Committee on Economic Development and the full
Senate referred to a second reading on May 30, 2000.

n Senate Bill 1260, introduced on May 11, 2000, would amend the
Public Service Commission (PSC) enabling Act. The bill would re-
quire the PSC to establish minimum standards for the form and con-
tent of all disclosures, explanations, or sales information provided
electric service sellers. The standards would mandate adequate,
accurate, and understandable information, but could not be burden-
some, or delay or inhibit the initiation and development of competi-
tion for electric generation service. In addition, the PSC would have
to establish, before 2002, a fund for educating customers about
electrical service changes and the availability of alternative suppli-
ers. Starting January 1, 2002, the PSC would have to require all
electric suppliers to disclose to their customers information about
the environmental characteristics of the electricity purchased by
the customers. The PSC also would have to establish the Michigan
Renewables Energy Program to inform customers about the avail-
ability and value of using renewable energy generation and the
potential of reduced pollution. The Committee on Technology and
Energy has the bill as of June 8, 2000.

n Senate Bill 1263, introduced on May 11, 2000, would amend the
Public Service Commission enabling Act. The amending bill would
provide for the employment of non-supervisory workers when a
Michigan division of an electric utility was sold or transferred. The
utility would have to offer a transition plan to employees not hired.
The PSC would adopt service quality and reliability standards for
electric utilities� transmission and distribution systems, and for
other entities subject to the PSC�s jurisdiction. All electric suppliers
would have to be licensed. On June 8, 2000, the Senate referred the
bill to the Committee on Technology and Energy.

n Senate Bill 1277, introduced May 16, 2000, would amend the
Public Service Commission enabling Act to allow for aggregation in
purchasing electricity and related services from an alternative elec-
tric supplier. With written consent of those being aggregated, local
governments, public and private schools, universities, and commu-
nity colleges could aggregate to purchase electricity for themselves
or for customers. Customers within a local government would con-
tinue to have the right to choose their electricity supplier and would
not be required to purchase electricity through the aggregator. On
May 24, the Senate referred the bill to the Committee on Energy and
Technology.

n Senate Bill 1280, introduced May 17, 2000, would amend the
Farmland and Open Space Preservation (Part 361) section of the
Natural Resources and Environmental Protection Act. Under the

continued on page 16
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bill, the term of a development rights easement under Section
36111b, which pertains to the acquisition of farmland development
rights, would be in perpetuity. A development rights agreement un-
der Section 36104 (farmland) or a development rights easement un-
der Sections 36105 or 36016 (open space) would be for a term of
between ten and ninety years. Any lien payments made under this
part would be used both for administration expenses and to pur-
chase development rights of unique or critical land area and farm-
land. On June 8, 2000, the bill was referred to the Committee on
Agriculture and Resource Management.

n Senate Bill 1289, introduced May 24, 2000, would amend Public
Act 425 of 1994, which provides for the creation of community
swimming pool authorities. The revised act would expand the num-
ber of municipalities that could create an authority by changing the
requirements for a district. Under the proposed act, a district would
be a school district that served at least one municipality with a
population of at least 15,000. The district must be located in no less
than two counties and must have at least 10% of the school
district�s population in each county. On May 24, 2000, the bill was
referred to the Committee on Local, Urban and State Affairs .

n Senate Bill 1304, introduced on June 7, 2000, would amend the
Neighborhood Enterprise Zone Act (see MCL § 207.774). The bill

Legislative Update
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would allow an additional exception for filing a neighborhood enter-
prise zone certificate after a building permit had been previously
issued. The exception would allow anyone to file an application for
a certificate where a local government designated a neighborhood
as an enterprise zone in June 1997 and a building permit was issued
on February 3, 1998. On June 7, 2000, the bill was referred to the
Committee on Economic Development, International Trade and
Regulatory Affairs.

n Senate Bill 1315, introduced on June 20, 2000, would add a new
section to 1927 PA 372, which regulates firearms. The section would
forbid the State or any local government, community college, or
university to convey a firearm to any person. Unusable firearms,
however, could be turned over to the Department of State Police for
disposal. On June 20, 2000 the bill was referred to the Committee on
the Judiciary.

n Senate Bill 1344, introduced on September 20, 2000, would
amend Public Act 202 of 1943. The revised act would create the
�Revised Municipal Finance Act� to (i) regulate borrowings and the
issuance of obligations by municipalities, and (ii) prescribe the
powers and duties of the Department of Treasury. On September 20,
2000 the bill was referred to the Committee on Finance. n
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Freedom of Information Act�Jurisdiction�
Internal Investigation Records

Kent County Deputy Sheriff�s Association v Kent County Sheriff,
_____ Mich _____, 2000 WL 1345016 (September 19, 2000)

The Kent County Sheriff suspended a jail guard for twelve
days and put a restriction on his work duties because the Sheriff
believed that the guard used excessive force against prisoners. The
Sheriff then fired a second guard because of an off-duty incident at
a local restaurant that resulted in a criminal investigation. Subse-
quently, both guards filed grievances. In order to prepare for the
arbitration hearing, the union requested that the Sheriff provide
copies of all reports on which disciplinary decisions were based
under both the Freedom of Information Act (�FOIA�) and the Em-
ployee Right to Know Act. The union sought copies of the reports
generated during the Sheriff�s internal investigation of the disci-
plinary matters. The Sheriff refused to provide a portion of the mate-
rial, and the union filed suit. The circuit court granted the union�s
motion for summary disposition with regard to its FOIA claim. As a
result, the information requested was subject to release.

On appeal, the Supreme Court reviewed the three issues related
to the FOIA addressed by the Court of Appeals: (1) whether the
circuit court had jurisdiction over the union�s FOIA request; (2)
whether the documents should only be disclosed pursuant to the
Public Employment Relations Act (�PERA�); and (3) whether the
requested information was exempt from disclosure pursuant to the
FOIA.

The Court of Appeals found that the circuit court did not have
jurisdiction over the FOIA claim. The Court of Appeals determined
that a public employer�s failure to comply with a request for informa-
tion could constitute an unfair labor practice. Thus, the public labor
union�s FOIA request created an unfair labor practice issue that fell
within the Michigan Employment Relations Commission�s
(�MERC�) exclusive jurisdiction. On further appeal, the Supreme
Court determined that the circuit court did have jurisdiction over the
FOIA matter and was not precluded from deciding the issue. The
Supreme Court noted that the union was not before the Court with
an unfair labor practice claim; it was only asking for information
under FOIA. Thus, the Supreme Court reversed the trial court and
found the circuit court had jurisdiction.

Second, the Court of Appeals determined that even if the trial
court had jurisdiction, the documents could only be disclosed un-
der the rules contained in the PERA, not the FOIA. The Supreme
Court disagreed, holding that it would be anomalous if the effect of
the PERA were that a union could not obtain public records that
were available to other citizens.

The Court of Appeals found that the information requested
was exempt from disclosure pursuant to Section 13(1)(t)(ix), the sec-
tion that exempts law enforcement personnel records unless the
public interest in disclosure outweighs the public interest in non-
disclosure. The Supreme Court upheld the Court of Appeals deci-

STATE COURT DECISIONS OF INTEREST

By Anne M. Skilton
Foster, Swift, Collins & Smith, P.C.

sion that internal investigation records of law enforcement agencies
may be exempt from disclosure. The affidavit of the Sheriff in Kent
County stated the following reasons as a basis for confidentiality:
(1) that internal investigations are inherently difficult because em-
ployees are reluctant to give statements about actions of fellow
employees; (2) if their statements would be a matter of public knowl-
edge, employees might refuse to give any statements at all or be less
than totally forthcoming and candid; (3) disclosure would be detri-
mental to some employees; and (4) public disclosure of records
relating to internal investigations into possible employee miscon-
duct would destroy or severely diminish the Sheriff Department�s
ability to effectively conduct such investigations. The Court of
Appeals determined that the above reasons soundly established
that the public interest favors nondisclosure of the records. The
Supreme Court upheld that decision.

Governmental Immunity�Vicarious Liability
Sherman E. Sherwood v East Bay Township
Unpublished, May 16, 2000, No. 214270

The Plaintiff sued the Township for defamation and self-defa-
mation, claiming that it was vicariously liable for the actions of its
employees. The employees volunteered the fact and details of the
Plaintiff�s termination.

Pursuant to the governmental immunity act, the township is
immune from tort liability when engaged in the discharge of a gov-
ernmental function. A governmental agency can be vicariously li-
able only when its employees, acting during the course of employ-
ment and within the scope of authority, commit a tort while engaged
in activity that is �nongovernmental� or proprietary, or falls within
the statutory exemption. Plaintiff did not claim that the actions were
proprietary or fell within a statutory exemption. The trial court was
required to determine whether the Plaintiff�s claims of defamation
were barred by governmental immunity because the employees ac-
tions were �non-governmental.�

The trial court determined that the Plaintiff�s claims were barred
by governmental immunity. The Court of Appeals agreed. The activ-
ity at issue, providing details ignoring the Plaintiff�s termination,
was in furtherance of a governmental function. Governmental immu-
nity exists in all activities that are incident to running townships.
Among these duties, the Township is responsible for hiring and
firing of personnel. Also included in the Township�s duties is the
duty of explaining to resident taxpayers the decisions made by
Township officials.

The Plaintiff argued that the facts in Sherwood should be dis-
tinguished from situations in cases cited by the Court that con-
cluded the public body was immune . The Plaintiff argued that the
Township did not provide the information in response to a citizen
complaint or was not otherwise compelled as the public bodies had
been in the cases cited by the Court. Despite Plaintiff�s arguments,
the Court did not distinguish between whether information was
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volunteered or was proved in response to complaints or was com-
pelled. Thus, Plaintiff�s claims were barred by governmental immu-
nity.

Special Assessments�Wetlands
Blaser v Township of East Bay, _____ Mich App _____, 2000 WL
1195672 (August 18, 2000)

The Petitioners, property owners opposing their inclusion in a
special assessment district, appealed from a Michigan Tax Tribunal
order denying their petition to challenge a special assessment dis-
trict. In Blaser, landowners in the Township filed a petition to ini-
tiate the construction of a sewer system by establishing a special
assessment district containing approximately 104 acres of property.
The Petitioners� property was located within the proposed special
assessment district. The Township designated approximately 35
acres within the special assessment district as wetlands. The re-
mainder was assessable property. To proceed, the Township re-
quired a petition filed by the record owners of land constituting
more than 50% of the total land area of the special assessment
district. The assessor determined that the petition was sufficient
because it was signed by 52.79% of the record owners of property in
the district, not including the wetlands property.

Before the Tribunal, the Petitioners argued that the petition
was not signed by more than 50% of the landowners because the
wetlands located within the special assessment district were errone-
ously excluded as non-assessable property. The Tax Tribunal dis-
agreed, finding that the wetlands were properly excluded from the
special assessment district and, therefore, the signatures on the
petition were sufficient.

On appeal, the Petitioners argued that the Tribunal erred in
determining that the Township could exclude the wetlands. The
Court of Appeals disagreed. The exclusion of wetlands from the
district was statutorily required. The Township Board has the
power to make an improvement and determine what whole or part of
the cost shall be defrayed by special assessments against the prop-
erty specially benefitted by the improvement. Thus, the special as-
sessment must have a direct benefit to the property assessed. With-
out a permit from the Department of Natural Resources, a person
may not construct, operate or maintain any use or development of a
wetland. Here, no permit was obtained. Therefore, the Court found
undevelopable land wetlands did not benefit from a sanitary sewer
system.

Freedom of Information Act�Privacy
Midwestern Audit Services, Inc. v Department of State
Police, Michigan Court of Appeals unpublished June 23,
2000

The Plaintiff requested, pursuant to the Freedom of Informa-
tion Act (�FOIA�), a copy of all unredacted traffic crash reports for
a period of three years. The Department of State Police denied the
Plaintiff�s request based on the privacy exemption contained in Sec-
tion 13(1)(a), MCL 15.243(1)(a); MSA 4.1801(13)(1)(a) of the FOIA,
among other grounds. The Plaintiff argued that the exemption did
not apply. The circuit court dismissed the complaint and found the
information was properly excluded.

On appeal, the Plaintiff argued that the privacy exemption was
not applicable to the release of information sought. Plaintiff argued
that the information was not exempt because it was not personal

information and its public disclosure would not constitute a clearly
unwarranted invasion of an individual�s privacy. In response, the
Department stated that the information sought included personal
information, such as names and addresses of accident victims, the
victim�s gender, birth dates, numerous details of the event, includ-
ing injuries, as well as information regarding ambulance and hospi-
tal used. The Court of Appeals determined the information was ex-
empt.

The policy of the FOIA is that all persons, except prisoners, are
entitled to complete information regarding the affairs of the govern-
ment so they may fully participate in the democratic process. Con-
sequently, the public body must disclose all public records that are
not exempt. In order to determine whether information would be
exempt as a clearly unwarranted invasion of privacy, the Court must
determine whether (1) the information is of a personal nature and (2)
the disclosure would be a clearly unwarranted invasion of privacy.
In order to determine whether disclosure would be a clearly unwar-
ranted invasion of privacy, the public body must balance the public
interest in the disclosure against any interests the exemption was
intended to protect.

The Court noted that the only relevant public interest in disclo-
sure that was to be weighed was the extent to which disclosure
would serve the core purposes of the FOIA - - whether the disclo-
sure contributes significantly to the public understanding of the
operations and activities of the government. The Court of Appeals
held that the purpose of FOIA is not supported by disclosure of the
information about private citizens that reveals little or nothing
about the agency�s own conduct: �fulfilling a request for informa-
tion about a private citizen � a request entirely unrelated to any
inquiry regarding the minor workings of government, or how well
the Department of State Police is fulfilling its statutory functions �
would be an unwarranted invasion of the person�s privacy.�

In Midwestern Audit, the disclosures related only to private
lives of citizens who happen to be involved in motor vehicle acci-
dents. Information was relatively extensive and included intimate
details of the individuals� lives. Although the plaintiff argued that
information was about newsworthy events because they involve
accidents on public highways, the Court found that there was no
reason for disclosure of the information because it was not relevant
to serve the core purposes of FOIA and, therefore, it could not
outweigh the privacy interest. Thus, it was protected from disclo-
sure by the exemption.

The Plaintiff also argued that the denial constituted a violation
of equal protection. Equal protection guarantees that people under
similar circumstances will be treated alike. The Court concluded that
plaintiff was not similarly situated to other requesters.

Ordinance�Effect of Ordinace
Howell Twp v Rooto Corp, _____ Mich _____, 2000 WL 1281656
(September 12, 2000)

In 1995, Howell Township adopted an ordinance, Ordinance
No. 53, that allowed it to recover the costs of responding to certain
incidents involving hazardous material. Ordinance No. 53 became
effective thirty (30) days after it was published in the local newspa-
per and was in effect when an arson fire occurred at the Rooto
Corporation plant in the Township. Rooto produced drain cleaner
and other related product and stored chemical substances. In addi-
tion to the many hours it took to suppress the fire, the Township
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Fire Department was required to evacuate a nursing home. The De-
partment presented the Township with a bill and the Township
sought reimbursement from Rooto under Ordinance No. 53. How-
ever, Rooto refused to pay.

The circuit court ruled in favor of Rooto, stating that the statute
requires a township clerk to record each ordinance in a book of
ordinances and, as the date of the fire, Ordinance No. 53 had not
been recorded in the Township�s book of ordinances. In fact, Ordi-
nance No. 53 was not recorded in the book of ordinances when a
representative of Rooto went to the Township to obtain a copy of
Ordinance No. 53, a day after the fire.

The Court of Appeals reversed the trial court�s decision. The
Township clerk was obligated to maintain a book of ordinances;
however, that obligation was unrelated to whether a particular ordi-
nance was in effect. The Supreme Court affirmed the Court of Ap-
peals� decision on the basis that the clerk�s duty to update the
ordinance book was a mere �bookkeeping duty.� The obligation to
maintain the ordinances is unrelated to the effectiveness of the
ordinance. The Supreme Court held that Ordinance No. 53 was
valid.

Open Meetings Act�Re-enactment�Relief
Patrick v AlaiedonTwp, Michigan Court of Appeals, unpublished
(January 14, 2000)

The Plaintiffs in Patrick were property owners in the Town-
ship. They filed suit claiming that the Township violated the Open
Meetings Act (OMA) by negotiating and entering into a 425 agree-
ment with the City of Lansing. Plaintiffs allege that the Township
violated the OMA by engaging in �secret deliberations and deci-
sion making regarding the approval of the 425 agreement.� During
the litigation, the Township reenacted its prior approval of the 425
agreement. The OMA permits a public body to reenact a disputed
decision without being deemed to have made an admission.

As a result, the circuit court refused to invalidate the decision.
On appeal, the Court of Appeals found that the Township, after
adequately reconsidering the issues surrounding the 425 agree-
ment, voted to approve the agreement. Thus, any violations com-
mitted by the Township up to that point were rendered a nullity and
the agreement could no longer be declared invalid. The Court of
Appeals affirmed the trial court�s decision in refusing to invalidate
the 425 agreement.

The Plaintiffs argued that, even if the 425 agreement was not
validated, they were still entitled to injunctive relief in bringing the
action. The Court of Appeals disagreed. The Court reasoned that a
public body�s violation of the OMA does not automatically mean
that injunction must issue to restrain the public body from future
violations. Where the alleged OMA violations have been ad-
dressed and no similar incidents occurred, there is no real and immi-
nent danger of irreparable injury and, thus, injunctive relief is inap-
propriate.

Plaintiffs also argued on appeal they were entitled to attorney
fees. The OMA states that a party may be entitled to court costs and
attorneys fees under certain circumstances. However, the Court rea-
soned that even if there was an admitted violation of the OMA,
Plaintiffs must �obtain relief in the action� to be awarded the fees. In
the present case, Plaintiffs failed to obtain any relief in their actions
because the Township voluntarily and properly reenacted the deci-
sion, thus, plaintiffs were not entitled to attorneys fees. n

interesting attorneys in the state, as well as their families.  (The
families have proven to be bright and interesting as well.)  We enjoy
dining, sporting and other leisure activities on the down time.  We
also attempt to schedule unique opportunities such as the cruise
under the Mackinac Bridge, tickets to sporting events, the special
opening for our members of Cereal City, gourmet evening at Henry
Ford museum and many other inventive and creative opportunities.

So, you tell us.  Is it the time of year?  Are our programs relevant
to you and your practice?  What else?  We want to serve you.  We
have sent out questionnaires.  We have asked participants to give
us insight as to what would make our seminars more valuable to
them . I am now specifically asking you.  Tell us what you want to
see; where and when you want to see it.  Tell us what will encourage
you to attend.  We are listening, so let us know.  The current mem-
bers of the Council are listed in the Quarterly.  Write, call, e-mail or
fax one or all of us.  Or write to the State Bar and they will forward the
information.  Most importantly, let us know.

Finally, thank you for allowing me to serve as your Chairperson.
I have truly enjoyed this opportunity.  My gratitude to the Council
and especially to Mary Fales, Dan Matson and Greg Stremers for
making my year the easiest in the history of the section.

*Charles R. McKone is the immediate past president of the Public
Corporation Law Section. This is his final �Chairpersons Cor-
ner.� n

Chairperson’s Corner
continued from page 2

on a prior drunk driving conviction and did not have or validly
waive counsel, that conviction may be used for purposes of sen-
tencing enhancement.

Other than where there is a lack of counsel or a lack of an
adequate waiver of the right to counsel and where actual imprison-
ment was imposed, circuit and district court judges have no reason
to deviate from the imposition of an enhanced drunk driving sen-
tence. Moreover, after the amendment to the district court rules,
district court judges no longer have discretion to allow misde-
meanor defendants to withdraw plea-based convictions, which are
older than six months.

It is imperative that all prosecutors, whether employed by cit-
ies, townships or counties, join together to work toward effective
prosecution of drivers who endanger our citizens by repeatedly
driving drunk. Success in repelling and eliminating attacks on prior
convictions is essential because each conviction forms the building
block necessary to remove these dangerous drivers from our roads.
Education and cooperation will be the keys to our success.  n

No More Lying in the Weeds...
continued from page 1
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