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Register now for the 22nd Annual MAMA/GLS Summer Education Conference featuring timely 
and informative updates, engaging speakers, as well as the popular Beras Cup bocce ball tournament! 

This conference will provide unparalleled networking opportunities at the gorgeous Grand 
Traverse Resort. You will attend sessions and panels led by national and state legal experts such 
as Justice Elizabeth M. Welch, the GLS Amicus Committee, the League’s Legal Defense Fund 
members, as well as many distinguished professors, attorneys and many more!

Agenda Highlights

Friday, June 24th

• Making the Invisible Visible: The Science of Implicit Bias

• Equity in the Courts – View from the Bench

• Amicus Committee and Legal Defense Fund Update

• SBM Government Law Section Annual Meeting

Saturday, June 25th  

• Supreme Court Update

• Panel Discussion – Diversity, Equity, and Inclusion

• 9th Annual John Beras Memorial Cup Bocce Tournament

 
Click here for the faxable registration form.  |  Click here to register online.

 
Hotel reservations at the Grand Traverse Resort can be made online here using the group code 
MIML622 or by calling Reservations directly at 1-800-968-7352.   

https://mama-online.org/wp-content/uploads/2022/04/2022-Registration-Form.pdf
https://connect.michbar.org/govlaw/events/eventdescription?CalendarEventKey=ad5f0f01-9953-457e-8a1c-081db9bd74bd&CommunityKey=b62af482-33bf-4a32-b733-f7e0cdcde643&Home=%2fgovlaw%2fhome
http://www.grandtraverseresort.com/
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Municipal officials often feel they are walking a tight-
rope when it comes to religious speech on municipal 
property.  On the one hand, they do not want to run 
afoul of the Establishment Clause and be seen as en-
dorsing religion (or a particular religion).  On the other 
hand, they don’t want to run afoul of the First Amend-
ment’s Free Speech Clause by impinging on the right of 
citizens to express their religious views.  However, even 
with the best of intentions, municipal officials need 
to be cautious and deliberate in applying the caselaw 
– perhaps the US Supreme Court’s recent unanimous 
decision in Shurtleff v. City of Bos., Massachusetts, 142 S. 
Ct. 1583 (2022) (“Shurtleff v. Boston”) can aid in that 
understanding and application.  

In addition to the oft-misapplied constitutional claus-
es above, another constitutional doctrine that has proven 
difficult to interpret rears its head in Shurtleff v. Boston: 
the government speech doctrine – that is, when is a gov-
ernment speaking for itself and when is it providing a 
forum for others to speak?  If that determination is ill-de-
cided, the wide discretion afforded to the government 
relative to control of its own speech can quickly convert 
into viewpoint discrimination of another’s speech.  The 
interplay of these concepts converged when the City of 
Boston (“City”) refused to fly a flag with a Christian cross 
on a municipal flagpole.  The US Supreme Court, in a 
unanimous opinion, held that the City’s refusal under 
the facts presented could not stand.  

Like many other city halls across the nation, flag-
poles stand tall on the City’s municipal plaza.  The City 
normally flies the American flag, the flag of the Com-
monwealth of Massachusetts, and the City’s own flag 
on the City’s three flagpoles.  The City also allowed 
other groups to fly their own flag from time-to-time 
while hosting events in place of the City’s flag.  Over a 
period of many years, the City reviewed and approved 
the raising of approximately 50 unique flags.  The ma-
jority of the flags that were approved represented other 
countries, while others were a mish-mash of messaging 

for other groups, causes, and viewpoints.  Aside from 
flags of other countries, flags included those to honor 
emergency medical workers, to show support for Pride 
groups, and to advertise a community bank.  

In 2017, the eventual plaintiff and director of an or-
ganization called Camp Constitution, Harold Shurtleff 
(“Shurtleff”) applied to the City to hold an event to cel-
ebrate the civic and social contributions of the Christian 
community.  Similar to other groups who held events, 
Shurtleff sought to utilize the third multi-use flagpole to 
raise a Christian flag.  As prefaced above, this triggered 
the Establishment Clause fear in the mind of the city of-
ficial reviewing the application (who admitted as such).  
The official approved the camp’s application to use the 
City’s plaza but denied their request to raise the religious 
flag.  Shurtleff and the camp sued the City claiming that 
the refusal to allow the flag violated, among other things, 
the First Amendment’s Free Speech Clause.

The City argued, and the District Court agreed, 
that flying private groups’ flags from City Hall’s third 
flagpole was government speech, so the City could re-
fuse the Shurtleff’s request without running afoul of the 
First Amendment.  The First Circuit affirmed that deci-
sion.  The US Supreme Court granted certiorari to de-
cide whether the flags that the City allows third parties 
to fly express government speech and, therefore, could 
deny Shurtleff’s request to fly the club’s religious flag con-
sistent with the Free Speech Clause.  The Court found 
unanimously that, based on a number of factors, the City 
could not refuse.  

First, the Court found that the City’s flagpole sharing 
program does not express government speech.  The Court 
acknowledged that the boundary between government 
speech and private expression can be a difficult distinc-
tion - especially where the government invites the public 
to participate.  The Court held that there must be a holis-
tic inquiry to determine whether the government intends 
to speak for itself or to regulate private expression.  One 
can see how getting this threshold question incorrect then 

Case Review: 
Shurtleff v City of Bos., Massachusetts

By Thomas H. Forshee
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changes discretionary decisions about what to communi-
cate into improper viewpoint discrimination.  

The Court looked to several Free Speech cases pre-
viously decided and found that it was appropriate to 
look to the history of the expression at issue, the public’s 
likely perception as to who is speaking and the extent to 
which the government has actively shaped or controlled 
the expression.  See Walker v. Texas Div., Sons of Con-
federate Veterans, Inc., 576 U.S. 200, 209–213. In Walk-
er, the Court found that license plate designs proposed 
by private groups also amounted to government speech 
because, among other reasons, the State that issued the 
plates “maintain[ed] direct control over the messages 
conveyed” by “actively” reviewing designs and rejecting 
over a dozen proposals.  Id. at 213. Applying that anal-
ysis, the Court held previously that the messages of per-
manent monuments in a public park constituted govern-
ment speech, even when the monuments were privately 
funded and donated.  See Pleasant Grove City v. Sum-
mum, 555 U.S. 460, at 470–473.    On the other hand, 
in Matal v. Tam, 137 S.Ct. 1744 (2017), the Court con-
cluded that trademarking words or symbols generated by 
private registrants did not amount to government speech 
because the Patent and Trademark Office did not exercise 
sufficient control over the nature and content of those 
marks to convey a governmental message.  

Next, taking these case guideposts into consideration, 
the Court found that some evidence favored the City and 
other evidence favored Shurtleff. For example, the histo-
ry of flag flying, particularly at the seat of government, 
supports the City’s argument. Flags have been used his-
torically to symbolize communities and governments - 
not just the content of a flag, but also its presence and 
position have long conveyed important messages about 
government. Indeed, flying a flag other than a govern-
ment’s own could also convey a governmental message.  
However, in this case, the City also on many occasions 
allowed (all) others to fly their flags, so neither inquiry 
into the history of flag flying nor the public’s perception 
of the same could end the Court’s analysis.

The Court found that the key factor for determin-
ing whether those third party flags expressed the City’s 
message is that the City neither actively controlled these 
flag raisings nor shaped the messages the flags sent.  The 
Court held that the record did not support such a find-
ing - pointing to the community bank flag as an example 

and, just as importantly, the fact that the City expressed 
that it was seeking to “accommodate all applicants.”  In 
fact, the City had approved every other application since 
the inception of the program.  So despite two of the fac-
tors above weighing in favor of the City, the third factor 
was fatal to the City’s argument.  As a note, the concur-
rence of Justice Alito points to this fact as an indication 
that the test set forth by the main opinion is flawed.  That 
is, why are two factors outweighed by a third factor?  In-
stead, Justice Alito, suggested a resolution to this by stating 
that “government speech occurs if—but only if—a govern-
ment purposefully expresses a message of its own through 
persons authorized to speak on its behalf, and in doing so, 
does not rely on a means that abridges private speech.”

The Court further observed that the City’s flag con-
trol is therefore not comparable to the degree of govern-
ment involvement in the selection of park monuments 
in Summum, see 555 U.S., at 472–473, or license plate 
designs in Walker, see 576 U.S., at 213.  The City’s near 
unlimited review and approval of flags is much closer to 
the Patent and Trademark Office’s policy of registering all 
manner of trademarks in Matal.

In summary, the Court reversed the First Circuit’s 
contrary judgment and remanded the case stating that 
given the totality of the City’s policies and practices and 
the City’s lack of meaningful involvement in the selec-
tion of flags or the crafting of their messages, it must 
classify the third-party flag raisings as private, not gov-
ernment, speech.  Therefore, because the flagpole sharing 
program did not express government speech, the City’s 
refusal to let Shurtleff fly the Christian flag based on re-
ligious viewpoint violated the Free Speech Clause of the 
First Amendment.  
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Enacted Legislation

• Construction. Public Act 48 of 2022 allows and pro-
vides standards for temporary door barricade devices 
in school buildings. Amends sec. 1d of 1937 PA 306 
(MCL 388.851d).

• Crimes.  Public Act 75 of 2022 requires public ac-
commodations to permit use of service animals for 
training or socializing. Amends sec. 502c of 1931 PA 
328 (MCL 750.502c).

• Liquor. Public Act 27 of 2022 amends the Michigan 
Liquor Control Code to eliminate the sunset (expi-
ration date) on social district permits, to require the 
portion of a commons area to be used exclusively for 
a special licensee’s event to be delineated from the 
rest of the commons area, to allow a person to en-
ter premises in a social district that are licensed as a 
Class B hotel with alcohol bought from a social dis-
trict permittee, and to allow consumption to occur 
only during the hours of operation under the local 
management and maintenance plans established by 
the governing body of the local unit of government.

• State Financing and Management.  Public Act 51 of 
2022 amends the School Bond Qualification, Approv-
al, and Loan Act to modify the rate structure of quali-
fied loans to allow the rate of interest for a qualified loan 
under the act to be less than the previously required 
3%.  Amends sec. 9 of 2005 PA 92 (MCL 388.1929).

• Traffic Control. Public Act 52 of 2022 amends the 
Michigan Vehicle Code to authorize the Michigan 
Department of Transportation, a county road com-
mission, or a local authority to include one or more 
flashing lights and an illuminated changeable digital 
message displaying the speed limit on the speed limit 

sign required for a work zone that had a speed limit in 
effect only where workers were present.  Amends sec. 
627 of 1949 PA 300 (MCL 257.627).

• Transportation. Public Act 49 of 2022 amends the 
State Trunk Line Highway System act to allow local 
road agencies to apply for State money in exchange 
for 100% of the Federal aid obligation authority allo-
cated by the Michigan Department of Transportation 
(MDOT) to a local road agency project in a metropoli-
tan planning organization transportation improvement 
program or in the rural transportation improvement 
program, and require the MDOT to award money 
from the State Trunk Line Fund (STF) to local road 
agencies in exchange for Federal aid obligation author-
ity allocated to local-agency projects, if allowed by Fed-
eral law and rules.  Amends sec. 10o of 1951 PA 51 
(MCL 247.660o).

• Transportation. Public Act 50 of 2022 amends the 
State Trunk Line Highway System act to require a cer-
tain percentage of the Michigan Transportation Fund 
(MTF) to be appropriated and apportioned for the 
purposes of awarding money to local road agencies in 
exchange for Federal aid obligation authority as pro-
vided by 2022 PA 49.  Amends sec. 10 of 1951 PA 51 
(MCL 247.660).

Pending Legislation

• Cities. SB 1038 amends the Home Rule City Act by 
repealing the requirement for a chief financial officer 
and compliance with the Michigan financial review 
commission act for a city with a population of more 
than 600,000. Amends sec. 4i of 1909 PA 279 (MCL 
117.4i) and repeals secs. 4p, 4s and 4t of 1909 PA 
279 (MCL 117.4p et seq.).

Legislative Update
By  Kester K. So, Eric A. McGlothlin, Laura M. Bassett, Thomas H. Forshee, 

Jessica L. Wood, and John Weiss

Dickinson Wright PLLC

A number of bills of public sector interest currently are under consideration in the Michigan Legislature.  
The following are summaries of a number of the most pertinent bills.
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• Civil rights.  HB 6048 requires public disclosure in 
certain circumstances of closed sessions for negoti-
ations of collective bargaining agreements. Amends 
sec. 8 of 1976 PA 267 (MCL 15.268). Tie-barred 
with HB 6051.

• Communications.  SB 970 creates a new act to create a 
county broadband completion grant program.

• Courts.  HB 5772 eliminates revenue distributed 
from the justice system fund in the secondary road 
patrol fund. Amends sec. 181 of 1961 PA 236 (MCL 
600.181). Tie-barred with HB 5732 and HB 5773.

• Economic Development.  HB 5866 creates new act 
that prohibits a local unit of government or a person 
negotiating on behalf of a local unit of government 
from entering into a contract or agreement for an 
economic development project that is subject to a 
nondisclosure agreement, among other things.

• Economic Development.  HB 5768 amends the Re-
codified Tax Increment Financing Act by modifying 
the uses of tax increment finance funds.  Amends Sec-
tions 215 and 413 of 2018 PA 57 (MCL 125.4215 
and MCL 125.4413).  

• Economic Development.  HB 5769 establishes an 
enhanced industrial facilities exemption.  Amends 
Sections 5, 7a, 9, 14, 15, 16, 19, & 22 of 1974 PA 
198 (MCL 207.555 et seq.), as amended, and adds 
Section 14c.  

• Economic Development.  HB 5972 modifies the defi-
nition of water resource improvement district un-
der the Recodified Tax Increment Financing Act.  
Amends Sections 703 & 705 of 2018 PA 57 (MCL 
125.4703 & MCL 125.4705).  

• Economic Development.  HB 6017 extends the time 
frame for completion for construction projects in a 
neighborhood enterprise zone.  Amends Section 11 
of 1992 PA 147 (MCL 207.781), as amended by 
2021 PA 44.  

• Energy.  HB 5761 authorizes a local unit of govern-
ment to issue bonds or notes to finance energy proj-
ects under a property assessed clean energy program.  
Amends sec. 15 of 2010 PA 270 (MCL 460.945).

• Family Law.  HB 5495 prohibits local units of gov-
ernment from passing an ordinance penalizing or 
sanctioning a tenant, occupant, or landlord of a rent-
al dwelling for contacts made to police or emergency 

services for assistance in certain situations and pro-
vides remedies.  Creates new act.  

• Gaming.  HB 6022 creates a county road rally lottery 
to fund county road commissions. Amends Sections 
12, 33 & 41 of 1972 PA 239 (MCL 432.12 et seq.), 
as amended by 2009 PA 25, and by adding Sections 
10 and 44.  

• Highways. SB 0039 clarifies that actions against 
county road commissions for highway defects are 
subject to governmental immunity act. Amends sec. 
21 of 1909 PA 283 (MCL 224.21). Tie-barred with 
SB 0043, which clarifies that Governmental Tort 
Liability Act applies to county road commissions by 
amending sec. 2 of 1964 PA 170 (MCL 691.1402).

• History and arts.  HB 5088 would amend the Art 
Institute Authorities Act to allow a city, village, or 
township to withdraw from or rejoin an art institute 
authority.  Amends the title and Sections 7 and 17 of 
2010 PA 296 (MCL 123.1203 and MCL 123.1217).  

• Holidays.  SB 74 designates “Juneteenth” as an of-
ficial state holiday with observance on June 19.  
Amends Section 1 of 1865 PA 124 (MCL 435.101), 
as amended by 1984 PA 4.

• Insurance. SB 0921 and HB 5824 repeals the “Pub-
lic employee domestic partner benefit restriction 
act,” (MCL 15.581 to 15.585) which provides that a 
public employer shall not provide medical benefits or 
other fringe benefits for an individual currently resid-
ing in the same residence as a public employee, if the 
individual is not 1 or more of the following: (a) Mar-
ried to the employee, (b) A dependent of the employ-
ee, as defined in the internal revenue code of 1986, or 
(c) Otherwise eligible to inherit from the employee 
under the laws of intestate succession in this state. 
Repeals 2011 PA 297 (MCL 15.581 - 15.585).

• Legislature. SJR N of 2022 requires a three-fourths 
majority vote of the legislature to enact law pro-
posed by initiative. Amends sec. 9, art. II of the 
state constitution.

• Local Government. HB 6062 creates a new act that 
sets forth the methods for local governments and 
other governmental entities to provide certain pub-
lic notices when such notices are required by law. 
This includes: where on the local government web-
site the public notice must appear, notification of 
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newspapers, provision of print copies, archiving of 
past public notices, creation of an annual subscrip-
tion public notice list among other requirements re-
lated to distribution and format.

• Retirement.  SB 1042 amends the Municipal Em-
ployees Retirement Act to the retirement board to 
provide for a hearing for an individual, participating 
municipality, or participating court aggrieved by a 
decision of the retirement system. Amends 1984 PA 
427 (MCL 38.1501 - 38.1555) by adding sec. 45b.

• Senior Citizens. SB 1021 would amend the General 
Property Tax Act to exempt property taxes on princi-
pal residences of certain senior citizens by freezing the 
taxable value on such principal residence to the first 
year of eligibility for the exemption. Amends 1893 
PA 206 (MCL 211.1 - 211.155) by adding sec. 7yy.

• State Financing and Management.  SB 0739, SB 
0740, SB 0741 and HB 5527, tie-barred, would 
amend the Community College Act to decrease the 
required threshold for a wage paid for a new job un-
der a new jobs training program (NJTP); extend the 
sunset on a community college district’s authority to 
authorize, issue, or sell NJTP revenue bonds from 
December 31, 2023 to December 31, 2028; extend 
the sunset on a community college district’s authority 
to enter into new NJTP agreements from Decem-
ber 31, 2023 to December 31, 2028; and increase 

the allowed aggregate outstanding obligation of all 
bonds issued under NJTP agreements from $50.0 
million in any calendar year to $100.0 million in any 
calendar year. Amends secs. 161 & 166 of 1966 PA 
331 (MCL 389.161 & 389.166); amends sec. 164 of 
1966 PA 331 (MCL 389.164); amends sec. 162 of 
1966 PA 331 (MCL 389.162); amends sec. 166 of 
1966 PA 331 (MCL 389.166).

• State financing and management. SB 1037 repeals the 
Michigan Financial Review Commission Act. Re-
peals 2014 PA 181 (MCL 141.1631 - 141.1643).

• Veterans. HB 5736 would amend 1953 PA 192, 
which authorizes county boards of commissioners 
to create a county department of veterans’ affairs, 
to be administered by a committee of veterans with 
specific qualifications. The amendment would elim-
inate the requirement that notice of an opening on 
such a committee be published in a local newspaper.  
Amends sec. 1 of 1953 PA 192 (MCL 35.621).

• Water Supply.  HB 6041 would create an appropria-
tion act for State of Michigan fiscal year 2022 to pro-
vide funding for reimbursing customers of the Great 
Lakes Water Authority for increased sewer and water 
charges resulting from bad debt expense of the City 
of Highland Park as recognized by the Great Lakes 
Water Authority.  Creates appropriation act.
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