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A Word from the 
Government Law Section Vice Chair

Dear Government Law Section Members: 

On behalf of the Government Law Section Council, thank you for your continued dedication 
to public service and our Section. We have taken advantage of this extraordinarily unique last 
year to consider how we can better serve our esteemed membership. To that end, we are em-
barking on an intentional strategic planning effort. And we need your help! Join us virtually 
for our initial Strategic Planning Session this Saturday, June 19 at 9:30 a.m.: 

Join Zoom Meeting
https://zoom.us/j/99516405912?pwd=Q1ZydUNnUkh1Tlg4UUNPTlJs-
NU5kZz09

Meeting ID: 995 1640 5912
Passcode: 798143
One tap mobile
+13017158592,,99516405912#,,,,*798143# US (Washington DC)
+13126266799,,99516405912#,,,,*798143# US (Chicago)

Please help us know what we can do better for and with our members by joining us on 
Saturday. We look forward to “seeing” you! 

Sincerely,

Helen Lizzie Mills, GLS Vice Chair

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fus-west-2.protection.sophos.com%2F%3Fd%3Doutlook.com%26u%3DaHR0cHM6Ly9uYW0xMi5zYWZlbGlua3MucHJvdGVjdGlvbi5vdXRsb29rLmNvbS8_dXJsPWh0dHBzJTNBJTJGJTJGem9vbS51cyUyRmolMkY5OTUxNjQwNTkxMiUzRnB3ZCUzRFExWnlkVU5uVWtoMVRsZzRVVU5QVGxKc05VNWtaejA5JmRhdGE9MDQlN0MwMSU3QyU3Q2UwMzhjNzI3NWUxYTRiNDgwZjU5MDhkOTI5YzUzOTBjJTdDNDEzZWFmMTVjZTQwNDkxNGIyMDQ5NGFiODA5M2JmZDclN0MwJTdDMCU3QzYzNzU4Njc0OTMyMzYyNDczNSU3Q1Vua25vd24lN0NUV0ZwYkdac2IzZDhleUpXSWpvaU1DNHdMakF3TURBaUxDSlFJam9pVjJsdU16SWlMQ0pCVGlJNklrMWhhV3dpTENKWFZDSTZNbjAlM0QlN0MxMDAwJnNkYXRhPSUyQnV3UTF4bTk5Y1RSZ2hjc1h6aVNGZFRrY1JwakVkZnN0Z0d1YXdvUGhWRSUzRCZyZXNlcnZlZD0w%26i%3DNWNjNzMxMDE4N2RmZWQxNGM2ZDQzNDBl%26t%3DWE9pY3h0ajRCSXM4V1lDY1dEMjBsWDl4a2JUYkpGNmlJdmlDTTZDVW5NVT0%3D%26h%3Da439d495f86d486989c42b3df39000bb&data=04%7C01%7C%7C161f44cbd6b3418ea57408d930d97cf4%7C413eaf15ce404914b20494ab8093bfd7%7C0%7C0%7C637594532936235712%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=IzNt3AQUuTMPhMK5dfjtfLQYDxILuUaO2DBX69Lz6q8%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fus-west-2.protection.sophos.com%2F%3Fd%3Doutlook.com%26u%3DaHR0cHM6Ly9uYW0xMi5zYWZlbGlua3MucHJvdGVjdGlvbi5vdXRsb29rLmNvbS8_dXJsPWh0dHBzJTNBJTJGJTJGem9vbS51cyUyRmolMkY5OTUxNjQwNTkxMiUzRnB3ZCUzRFExWnlkVU5uVWtoMVRsZzRVVU5QVGxKc05VNWtaejA5JmRhdGE9MDQlN0MwMSU3QyU3Q2UwMzhjNzI3NWUxYTRiNDgwZjU5MDhkOTI5YzUzOTBjJTdDNDEzZWFmMTVjZTQwNDkxNGIyMDQ5NGFiODA5M2JmZDclN0MwJTdDMCU3QzYzNzU4Njc0OTMyMzYyNDczNSU3Q1Vua25vd24lN0NUV0ZwYkdac2IzZDhleUpXSWpvaU1DNHdMakF3TURBaUxDSlFJam9pVjJsdU16SWlMQ0pCVGlJNklrMWhhV3dpTENKWFZDSTZNbjAlM0QlN0MxMDAwJnNkYXRhPSUyQnV3UTF4bTk5Y1RSZ2hjc1h6aVNGZFRrY1JwakVkZnN0Z0d1YXdvUGhWRSUzRCZyZXNlcnZlZD0w%26i%3DNWNjNzMxMDE4N2RmZWQxNGM2ZDQzNDBl%26t%3DWE9pY3h0ajRCSXM4V1lDY1dEMjBsWDl4a2JUYkpGNmlJdmlDTTZDVW5NVT0%3D%26h%3Da439d495f86d486989c42b3df39000bb&data=04%7C01%7C%7C161f44cbd6b3418ea57408d930d97cf4%7C413eaf15ce404914b20494ab8093bfd7%7C0%7C0%7C637594532936235712%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=IzNt3AQUuTMPhMK5dfjtfLQYDxILuUaO2DBX69Lz6q8%3D&reserved=0
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The power of technology to improve the way that 
organizations serve their customers has revolutionized 
how governments interact with the citizens and busi-
nesses they serve. Unfortunately, the incredible promise 
offered by our increasingly sophisticated and intercon-
nected technologies also comes with often-overlooked 
digital threats. 

The COVID-19 pandemic and subsequent social 
distancing pushed most peoples’ lives online during the 
past year. While this led to technological advances to im-
prove the convenience and accessibility of services, it also 
created more opportunities for malicious actors online. 
In  2020,  the Federal Trade Commission reported 1.4 
million reports of identity theft, a number that doubled 
from 2019. 

Recovery from a cyberattack is never easy, but local 
governments, in particular cities, townships, and villages, 
have faced the greatest challenge to overcoming threats. 
Not only do they need to grow their online services to 
meet their residents’ needs, they also need to find ways to 
sufficiently protect resident information and confidenti-
ality as quickly and efficiently as possible.

For many local government administrators, the digi-
tal landscape seems increasingly perilous and the technol-
ogy that provides protection more complex. 

Developing Good Cyber Hygiene
Fortunately, the first steps that most small govern-

ment administrators can take to protect themselves are 
familiar and cost-efficient:

• Be Careful What You Click: Beware of all links and 
attachments, particularly those from unsolicited 
emails or texts.

• Practice Good Password Management: Never use 
the same password for multiple sites and implement 
multi-factor authentication when possible.

• Use Mobile Devices Safely: Be wary of public WiFi 
hot-spots and avoid storing or transmitting personal 
information on your device.

• Back It Up: Use separate hardware or an online back-
up service to ensure a secure copy of your data is 
available in case of an incident.

• Install Updates on Your Devices: Keep your devices’ 
operating systems updated and patch vulnerabilities.

• Stay Cautious on Social Media: Be careful what you 
share on social media, it can be used for phishing and 
social engineering.
These basic security principles are essential to pro-

tecting individuals and organizations from most cyber-
security threats, particularly those unleashed by crimi-
nal organizations. Still, these cyber hygiene practices are 
only the first step.  

The Digital Ecosystem
Several years before cyberattacks began making head-

lines like the recent Colonial Pipeline and New York 
City subway incidents, cybersecurity experts at the state 
of Michigan (SOM) Department of Technology, Man-
agement and Budget (DTMB) knew that cyber hygiene 
education was only part of the process. 

At a time when cybercrime seemed to happen pri-
marily to individuals and businesses, the SOM’s cyber se-
curity experts knew that cyber models where organization 
simply protected their own interests would become futile. 
It was only a matter of time before malicious actors turned 
to bigger and more vulnerable targets. Instead, experts dis-
cussed the idea of a digital ecosystem – a system where all 
entities and individuals benefit when everyone is secure. 

For this reason, Michigan developed a series of offer-
ings that would help local government leaders see digital 
environments as less perilous and protect their current 
systems and the information entrusted to them. 

Securing Michigan’s Digital Ecosystem

By Laura Clark, State of Michigan Chief Security Officer; and 
Derek Larson, State of Michigan Deputy Chief Security Officer (Acting)
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Cyber Partners
One of the disadvantages county and local govern-

ments often face is limited information. Localities may 
not have the resources or capital to gather and analyze 
threat information in the same way that businesses, state 
and federal governments, and other organizations can. 

The Cyber Partners program was developed by 
DTMB’s Cybersecurity and Infrastructure Protection 
(CIP) division to help SOM cybersecurity resources, 
including the Michigan State Police and Michigan Na-
tional Guard, federal agencies, such as the Department 
of Homeland Security, and local government partners to 
collaborate and share information, such as threat intelli-
gence, best practices, and ongoing initiatives. 

Recently, the Cyber Partners program expanded its 
purview. the organization leveraged the SOM procure-
ment process to create a pre-vetted list of security ven-
dors, based on price and performance criteria, who would 
be able to provide cybersecurity assessment services. The 
goal is to make the process easier for local government 
officials who want to understand the security posture of 
their organization. 

The Cyber Partners program also recently completed 
a training series to familiarize local government leaders 
and IT professionals with the popular Center for Inter-
net Security Top 20 Controls framework. The event gar-
nered over 400 attendees from the local government and 
education communities and demonstrated the eagerness 
to better understand both the technology threats we face 
and the best strategies for combatting them.

Michigan Cyber Civilian Corps 
While the activities of Cyber Partners will hopefully 

help prevent organizations from experiencing cybersecu-
rity incidents, an attack can happen at any time. Cyber-
security events such as ransomware and distributed de-
nial of service (DDOS) attacks have been increasingly 
deployed against public sector organizations. Many do 
not have sufficient resources to remediate the issue. Af-
ter all, cybersecurity professionals are expensive and it 
is difficult for local government to provide competitive 
salaries against the private sector for that kind of talent. 

The Michigan Cyber Civilian Corps (MiC3) was 
created to allow private sector cybersecurity specialists 
to volunteer their services to respond to cybersecurity 
threats in local government, education, nonprofit, and 

critical infrastructure organizations. MiC3 volunteers 
must have practical experience in the field and undergo 
knowledge testing and background checks. MiC3 volun-
teers have deployed across the state, both virtually and 
in-person, and helped organizations do everything from 
remediate potentially dangerous vulnerabilities to restor-
ing systems after ransomware attacks.

Michigan Secure
Another key and often overlooked component of a 

secure digital ecosystem is the individual. Compromises 
of personal devices not only impact user. They increase 
the threat to government systems and processes as well. 

In February 2021, Michigan became the first state 
to deploy a mobile device security app for its residents: 
Michigan Secure. Michigan Secure was designed to com-
bat the most common digital dangers facing mobile 
devices, such as phishing, malicious apps, and compro-
mised WIFI hotspots. 

Recently named a Top IT Innovation of the Year by 
StateScoop Magazine, Michigan Secure notifies users of a 
given threat, allowing them to determine how they want 
to act. The locally deployed app also protects users’ priva-
cy, sharing no information with the SOM and only an-
onymized data with the app’s developer. This app, which 
is free to users, has been popular among those who have 
tried it, and DTMB is preparing to roll it out to a larger 
audience later this summer.

As threats become increasingly more sophisticated, 
cybersecurity remains a significant threat to organiza-
tions of all types and sizes, including local government. 
As the threat landscape continues to evolve, so will the 
tools and assistance available to those conducting the 
public’s business. By combining basic cyber hygiene prac-
tices with programs aimed at individual and organiza-
tions like local gov-
ernments, cyber 
security experts at 
DTMB hope to 
significantly re-
duce risks to the 
digital ecosystem 
and make cyber 
incidents less likely 
and when they oc-
cur, less damaging. 
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New Challenges Face MRTMA Opt-Out 
Communities in Michigan

By Emily C. Palacios, Principal, Miller, Canfield, Paddock and Stone, PLC

On November 6, 2018, Michi-
gan voters passed the Michigan Reg-
ulation and Taxation of Marihuana 
Act, a citizen-initiated proposal that 
legalized possession and use of mari-
huana by persons 21 years of age or 
older and authorized state licensing of 
commercial marihuana production fa-
cilities and retail sales. While MRTMA 

mandated state licensing of such facilities and included 
detailed provisions relating to state licensing, Section 6 of 
the act includes a unique provision allowing municipalities 
to completely prohibit or limit the number of marihuana 
establishments within its borders, see MCL 333.27956(1), 
something that would have otherwise not been allowed 
under Section 207 of the Michigan Zoning Enabling Act, 
Public Act 110 of 2006, which prohibits zoning ordinanc-
es or decisions that have the effect of totally prohibiting 
the establishment of a legal land use in the presence of a 
demonstrated need, see MCL 125.3207.

By the time the state began accepting license applica-
tions, hundreds of municipalities had passed ordinances 
opting out. Some opted out because their voters opposed 
legalization of marihuana. Others opted out as part of a 
“wait and see” approach linked to delayed rulemaking by 
the Michigan Marijuana Regulatory Agency and a desire 
to learn from the experiences of municipalities who were 
not opting-out. The Michigan Marihuana Regulatory 
Agency publishes unofficial lists of opt-out and opt-in 
municipalities through its website. As of the May 21, 
2021 update, 1,397 municipalities are identified as opt-
ing out and 105 as opting in.

Ordinances adopted under Section 6(1) – whether 
opting out or limiting the number of marihuana facili-
ties in a municipality – are vulnerable to being overrid-
den by opposing interests. Section 6 permits individuals 
to “petition to initiate an ordinance to provide for the 
number of marihuana establishments allowed within a 

municipality or to completely prohibit marihuana estab-
lishments within a municipality.” MCL 333.27956(1). 
Section 6(1) further provides that “such ordinance shall 
be submitted to electors of the municipality at the next 
regular election when a petition is signed by qualified 
electors of the municipality in a number greater than 5% 
of the votes case for governor by qualified electors in the 
municipality at the last gubernatorial election.” Id.

In July 2020, opt-out communities across the state 
became the target of an organized effort to overturn their 
bans on marihuana establishments. Led by an organiz-
er of the 2018 campaign to legalize marihuana – ballot 
question committees operating as “Jobs for Washtenaw,” 
“Jobs for Pinckney,” “Jobs for Monroe,” “Jobs of Farm-
ington,” and similar variations paid out-of-state petition 
circulators to collect signatures in support of placing a 
proposal to allow marihuana establishments on the No-
vember 3 ballot in targeted communities. 

The proposed ordinance was a “one size fits all” prop-
osition reflecting the policy and regulatory preferences 
of proponents. In addition to authorizing marihuana es-
tablishments in the municipality, the proposed ordinance 
established the rules under which establishments would 
apply for and be granted licenses by the municipality. 
The text of the proposed ordinance – printed in two-col-
umn format and 8-point type as permitted by Michigan 
law – filled the equivalent of seven legal size sheets of 
paper. The petition itself was printed on poster-size paper 
that had to be folded multiple times to satisfy the re-
quirement that a local proposal petition have a sheet size 
of 8-1/2 by 14 inches. When folded, the text of the pro-
posed ordinance was not visible. The proposal text could 
only be viewed by unfolding the sheet and flipping the 
sheet over to the reverse side.

Petitions bearing hundreds of signatures were filed 
with local clerks on July 28, 2020, the last day allowed 
under Michigan election law. To meet election law dead-
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lines relating to the certification of ballot wording, local 
clerks were required to complete their canvassing of the 
signatures prior to August 11, 2020. In some munici-
palities, large numbers of petition signatures were dis-
qualified because the signer was not a registered voter in 
the targeted municipality. In some municipalities, such 
as the City of Milan, the number of valid signatures fell 
short of the 5% of votes case in the 2018 gubernatorial 
election. In others, such as the City of Three Rivers, the 
number of valid signatures met the required 5% thresh-
old. The Milan and Three River City Clerks, along with 
other local clerks, ended up rejecting the petitions for 
reasons beyond the number of valid signatures, includ-
ing that the form of the petition did not conform to 
the requirements of Michigan election law and that the 
proposed ordinance exceeded the scope of the initiatory 
power granted by MRTMA. 

The power of citizens to initiate local ordinances is 
limited under Michigan law. It only exists where there is 
an express statutory authorization. For example, Section 
13 of the Michigan Planning Enabling Act, Public Act 
33 of 2008, authorizes the filing of a petition request-
ing adoption of an ordinance creating a planning com-
mission, and requires the township board to submit the 
question to township electors if the petition was signed 
by the number of registered electors equal to 8% or more 
of the total vote cast for all candidates for governor in the 
preceding general election. See MCL 125.3813. There 
is no right to initiate zoning ordinances or amendments 
to zoning ordinances by petition, though Section 402 of 
the MZEA permits petitions to initiate a referendum on 
a zoning ordinance or amendment adopted by the legis-
lative body of a county or township. See MCL 125.3402.

Section 6 of MRMTA grants a right to initiate “an 
ordinance to provide for the number of marihuana estab-
lishments allowed within a municipality or to completely 
prohibit marihuana establishments within a municipal-
ity.” MCL 333.27956(1). However, the ordinance pro-
posed by the ballot question committees went far beyond 
setting the number of marihuana establishments in the 
municipality. Because the proposed ordinance included 
substantive provisions describing application and licens-
ing requirements, this writer and other municipal attor-
neys believed local clerks were required to reject the pe-
titions as being outside the scope of the initiatory power 
conferred by MRTMA. 

The ballot question committees disputed the rejec-
tion of their petitions in lawsuits filed across the state in 
August. The suits named the local clerk as the defendant 
and sought a writ of mandamus (an order directing the 
clerk to take specific action). Immediate hearings were 
requested based on the September 19 deadline for coun-
ty clerks to deliver printed ballots to local clerks and for 
delivery of military and oversees ballots to begin. In ad-
dition to arguing that the ordinance proposed by the pe-
titions was an ordinance establishing the number of mar-
ihuana establishments and that such an ordinance was 
not limited to numeric provisions, the ballot question 
committees argued that local clerks did not have author-
ity to consider the form or substance of a petition when 
deciding whether to certify it.  

In a bench ruling, the Monroe County Circuit Court 
denied mandamus relief in cases involving the cities of 
Monroe and Milan, finding, among other things, that 
an ordinance initiated under MRTMA is limited to 
setting the number of marihuana establishments in a 
municipality and that a local clerk may reject a peti-
tion arising under MRMTA that goes beyond setting 
numbers. Judges of the Oakland County Circuit Court 
made similar rulings. A Livingston County Circuit 
Judge dismissed a ballot committee’s complaint on oth-
er grounds. And a St. Joseph County Circuit Judge dis-
missed a ballot committee’s complaint on the grounds 
that the petition form did not comply with Michigan 
election law paper size requirement. 

A series of expedited appeals to the Michigan Court 
of Appeals followed with mixed results. 
• By peremptory order dated September 9, 2020 in 

Jobs for Farmington v. Mary J. Mullison, Docket No. 
354743, a Court of Appeals panel affirmed the trial 
court’s order denying mandamus relief because the 
“proposed initiative encompassed more than provid-
ing for the number of marihuana establishments,” 
and the ballot committee did not filed its complaint 
before the August 13, 2020 deadline for certifying 
ballot wording to the county clerk. 

• By peremptory order dated September 10, 2020, 
in Jobs for Oakland v. Tammy Neeb, Docket No. 
354755, the same panel affirmed the trial court’s 
order denying mandamus relief because the “pro-
posed ballot language far exceeds the scope of MCL 
333.27956(1)” and the plaintiff did not file its com-
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plaint until August 20, 2020, a date falling after the 
August 13, 2020 deadline for ballot language to be 
certified to the county clerk. The panel further held 
that the issues presented by the plaintiff were moot 
after the Oakland County Director of Elections or-
dered the printing of ballots on September 9, 2020, 
making it impossibly for the court to grant the relief 
requested. 

• By peremptory order dated September 10, 2020, in 
Jobs for Pinckney v. Pinckney Village Clerk, Docket No. 
354718, another Court of Appeals panel reversed the 
trial court’s denial of the writ and dismissal of the 
ballot committee’s complaint, and remanded the case 
to the trial court with direction “to immediately issue 
a writ of mandamus compelling the Putnam Town-
ship Clerk to certify plaintiff’s ballot question to the 
Livingston County Clerk for placement on the No-
vember 2020 general election ballot,” even though 
the date for certifying the ballot language had passed 
and the ballots had already been printed. 

• By peremptory order dated September 11, 2020 in 
Jobs for Monroe v. Monroe City Clerk, Docket No. 
354758, a different Court of Appeals panel affirmed 
the trial court’s denial of a writ of mandamus, finding 
that “Plaintiff’s proposed ballot language far exceeds 
the scope of MCL 333.27956(1).” 
In Jobs for Michigan Communities v. Melissa J. Bliss, 

Docket No. 354770, by order dated September 11, 
2020, yet another Court of Appeals panel declined to 
decide the appeal on an expedited basis and instead 
scheduled the case for oral argument. A dissenting 
member of the panel, however, indicated that he would 
have vacated the trial court’s ordering denying the writ 
on the grounds that the clerk’s consideration of the 
scope of the proposed ordinance constituted a substan-
tive challenge that could only be asserted if and when 
the proposal was enacted. Unfortunately, the appeal was 
never heard because Plaintiff requested dismissal of its 
claim of appeal prior to oral argument. 

The final case considered by the Court of Appeals 
was Jobs for Oakland v. Gwendolyn Turner, Docket No. 
355065. That case involved the trial court’s denial of a 
writ of mandamus compelling the clerk of Royal Oak 
Township to certify the proposed ballot initiative. The 
clerk declined to certify the initiate for the November 
2020 election because the petition did not have the req-

uisite number of valid signatures. The trial court denied 
the writ on the grounds that certifying a ballot initial 
one week after statutory deadline (August 13) for ballot 
language to be certified to the county clerk would violate 
Michigan election law. In an unpublished opinion issued 
March 18, 2021, the Court of Appeals held that “JFO’s 
appellate challenge is moot as the election has passed, and 
no exception warrants our review of this moot issue.” In 
considering whether the moot issue presented “publicly 
significant, likely to recur, and yet likely to evade judicial 
review” exception, the court helpfully noted that it had 
reviewed “identical appellate challenges before the No-
vember 2020 election” and pointed to Jobs for Oakland v. 
Neeb and Jobs for Farmington v. Mullison as unpublished 
orders of the Court of Appeals. 

This helpful because the organizers of the 2020 bal-
lot question committees have indicated they intend to 
pursue a similar petition/litigation strategy in the next 
regular election cycle in other opt-out municipalities. Pe-
remptory orders are not easily located. Though a form of 
unpublished opinion, peremptory orders are not available 
through Westlaw and are not returned through opinion 
searches with the Court of Appeals website. At least now 
there is an unpublished decision that allows practitioners 
to locate the peremptory orders so they can be cited as 
persuasive authority in future cases.

The May 2021 regular election date gave rise to a 
new dispute relating to Section 6(1). In Megan Binkley 
et al v. County Clerk of St. Joseph County, the plaintiff 
filed a complaint seeking declaratory judgment and a 
preliminary injunction to prevent the residents of the 
Village of Constantine from voting on a proposed or-
dinance opting the village out of the adult-use market-
place. In September 2020, the Village Council had ap-
proved an ordinance permitting adult-use establishments 
in the village. Relying on the ordinance, plaintiff The 
Dude Abides Provisioning Center incurred the expense 
of obtaining a village permit and state license to operate 
as an adult use retailer establishment and stock its store 
with “tens of thousands of dollars” of product. (Plaintiff 
Megan Binkley is an employee.) But in December 2020, 
a petition seeking to place an opt-out ordinance on the 
May 4, 2021 ballot was filed with the clerk of Constan-
tine Township (township clerks conduct elections on be-
half of villages) and it was determined that there were 
sufficient valid signatures to put the proposed opt-out 
ordinance on the ballot.  
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Like the 2020 ballot question cases, the Binkley case 
was filed barely 30 days before the May 4th election date 
and the preliminary injunction motion scheduled for 
hearing less than 30 days before the election. The case 
involved several unusual procedural twists. The clerk of 
the Village of Constantine was dismissed without prej-
udice by the plaintiffs because the clerk lacked a role in 
administering the election the plaintiffs sought prelimi-
narily enjoin. The day before the preliminary injunction 
hearing the plaintiffs announced they were amending 
their complaint and moved for recusal of the assigned 
circuit court judge because the defendant county clerk 
was someone with who the judge worked with. Follow-
ing recusal of the sitting judge, and while the case was 
awaiting reassignment, the plaintiffs filed a motion for 
leave to file an amended motion for preliminary injunc-
tion that included a request for mandamus relief. Hear-
ing on the motion was set for April 27, one week before 
the election.

Michigan law generally prohibits pre-election chal-
lenges of the substantive legality of an initiated ordi-
nance. Coalition for a Safer Detroit v. Detroit City Clerk, 
295 Mich. App. 362; 820 NW2d 208 (2012) holds 
that a trial court errs when it addresses the hypotheti-
cal question of whether a proposed ordinance conflicts 
with other substantive law. This is because a pre-election 
determination of the validity of the proposed ordinance 
“substantially interferes with the legislative function,” is 

“an academic discussion about a hypothetical set of facts” 
and is outside the judicial function because it involves 
“hypothetical opinions about matters that may never be-
come law.” Id. at 372. 

The circuit court judge assigned to the Binkley case did 
not reach the merits of any of the plaintiffs’ claim. Instead, 
the judge declined to issue either a preliminary injunction 
or writ of mandamus, following the directive of Safer De-
troit to wait and see if the election delivered something 
other than a hypothetical debate. Judicial restraint was cor-
rect in this case. The proposed opt-out ordinance was not 
passed by the voters of the Village of Constantine. 

Nevertheless, the nature of the legal claims asserted 
in Binkley are worth noting in closing as they foreshad-
ow legal theories that may be tested in Section 6(1) lit-
igation that appears likely in upcoming election cycles. 
In attacking an opt-out petition in a municipality where 
the legislative body had already opted the community in, 
the plaintiffs argued the initiatory right granted under 
Section 6(1) only allows opt-out ballot proposals before 
a municipality enacts its own opt-in ordinance and that 
a subsequent opt-out ballot proposal is either effective-
ly referendum or amendatory petition not permitted by 
Section 6(1). Additionally, the plaintiffs argued that al-
lowing the Section 6(1) initiatory power to operate after 
a municipality has adopted an ordinance opting into the 
adult-use marketplace is a violation of the equal protec-
tion clauses of the Michigan and U.S. Constitutions. 

In this feature, Briefly shines a spot-
light on some of the attorneys shaping gov-
ernment law in Michigan. Meet Vince 
Duckworth, a partner at Cunningham 
Dalman P.C. who also serves as the Chair 
of the Professionalism and Education 
Committee for the Michigan Association 
of Municipal Attorneys. 

When did you decide to become an Attorney?

While in undergrad at Wittenberg University I had 
the opportunity to study a semester at American University 

in Washington D.C. through the Justice Semester program. 
As a political science major, I interned with a think tank in 
that addressed national drug enforcement matters based in 
Arlington, Virginia. Primarily responsible for drafting mod-
el statutes for drug enforcement, the organization worked 
with prosecutors throughout the United States. 

Where did you go to law school? What was your 

favorite aspects of law school?

I attended the Cleveland State University, Cleve-
land-Marshall School of Law. While attending  law school 
in the evenings, my favorite experience was my full-time 
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internship  with the Cleveland Heights Law Department, 
which exposed me to a strata of different municipal issues. 
In that community, people who had traffic citations had 
the right to a jury trial, and legal interns like me had the 
opportunity to conduct bench and jury trials as lead coun-
sel. Interestingly, the law school at Case Western Reserve 
University  also had a public defender clinic operating in 
our municipal court.  Many of my cases at the time were 
against student-interns from the other law school – pro-
viding us both with unique learning opportunities.

What were some of the formative experiences early in 

your legal career? Why municipal law?

After law school I served as a judicial clerk at the 
3rd District Court of Appeals in Lima, Ohio, where I 
researched and drafted appellate opinions for the Hon. 
Thomas Bryant. Following that, I worked as an Assistant 
Law Director for the City of Lima, Ohio. While working 
for the City, I learned a great deal from my friend and 
Law Director, Tony Geiger.  Mr. Geiger valued the im-
portance of mentorship and never hesitated to answer a 
question -- though he would often remind me that there 
was a difference between “all the law there is and all the 
law you need!”  While in Lima, I handled matters on a 
variety of topics in municipal law ranging from Freedom 
of Information Act matters, ordinance enforcement and 
drafting a land bank ordinance.

What are your specialties in municipal law? Are there any 

topics you find particularly interesting?

Within municipal law, I tend to specialize in land use 
planning and implications of real estate disputes. With 
a client base in western Michigan, there are many is-
sues that arise with lakeshore property issues and I enjoy 
tracking developments in these areas. 

In your time practicing municipal law, how has the 

practice changed?

In my time practicing municipal law, I have noticed 
that the practice has become more transparent with the 
public. When I started out, some municipal attorneys 
had an “us” versus “them” mentality. I have witnessed a 

general trend of people being more accommodating and 
responsible to the communities their clients serve. 

What are your favorite aspects of 

working in Municipal Law? 

I have two favorite aspects of working in Municipal 
Law. First, I like the variety of work I am exposed to. In 
municipal law, it is easier to identify what you don’t do 
rather than what areas you have worked. Second, I enjoy 
working with officials that have a public service mindset. 
These individuals are not focused on narrow issues like 
making the most money but are trying to do right by the 
public and act for the betterment of their community. 
It is rewarding to work with folks who have their minds 
and their hearts in the right places. 

What is your advice for young attorneys about what it 

takes to be a good municipal attorney?

Be a good listener. When working with public depart-
ments, there will oftentimes be a variety of interests in a 
department. Take the time to get the best picture of what 
the individuals in the department are trying to accomplish. 

Be willing to learn and ask questions. Learn about 
the operations of your clients and what their goals are. 
Do not be afraid to try and learn the specifics of their 
operation, beyond the legal framework, as that will help  
place goals of client in their proper context. 

Any fun facts?

While at Wittenberg University, I played college foot-
ball for a short time. I have stayed involved in football after 
law school by serving  as a high school football official with 
my crew based out of Grand Rapids. I enjoy having the 
opportunity to share the excitement of Friday night lights 
with our community and giving back to the game. 

Also while in law school, one of the most formative 
Municipal Judges I appeared before during  my intern-
ship was Judge Lynn Toler. Eventually, Judge Toler was 
recognized by Hollywood talent scouts, left the bench in 
Cleveland Heights and starred as the Judge of “Divorce 
Court” on Fox for quite some time. 
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