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DeRuiter v. Byron Township: 
A Victory for Local Zoning

By Matthew A. Kuschel, Fahey Schultz Burzych Rhodes PLC 

In DeRuiter v Byron Twp, the Michigan Su-
preme Court considered a local zoning ordinance 
that required primary caregivers to grow marihua-
na for other patients only at a full-time residence 
as part of a “home occupation,” which was de-
fined as a land use “customarily conducted within 
a dwelling.” Caregiver grow operations were not 
permitted in commercial districts. The ordinance 
required primary caregivers to submit a zoning 
application with information about the marihua-
na use, pay a fee, and obtain a permit to grow 
medical marihuana for others. The ordinance also 
required medical marihuana growing by a prima-
ry caregiver be conducted entirely within a dwell-
ing or attached garage. 

Christine DeRuiter, a qualified patient and 
primary caregiver under the Michigan Medical 
Marihuana Act (“MMMA”), cultivated marihua-
na in a rented property in the commercial district. 
The parties did not contest that the grow opera-
tion was inside an “enclosed, locked facility.” She 
did not obtain a permit. Byron Township filed 
suit, asserting the grow operation violated the 
ordinance because it was not a home occupation 
and DeRuiter did not have a permit. The parties 
filed cross motions specifically seeking a declara-
tory judgment regarding the permit and location 
requirements. The trial court ruled for DeRuiter, 
and the Court of Appeals affirmed. The Supreme 
Court granted leave to consider whether the ordi-
nance was preempted by the MMMA.

The Supreme Court held that there was no 
direct conflict between the ordinance’s location 
and zoning permit requirements and the provi-
sions of the MMMA. Municipalities retain their 
inherent authority to regulate land uses via zon-
ing. DeRuiter, slip op at 14. The MMMA con-
cerns the “type of structure” in which marihuana 
may be grown but “does not speak to where mar-
ihuana may be grown.” DeRuiter, at 10-11 (em-
phasis in original). The Court distinguished the 
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ordinance in Ter Beek v City of Wyoming, 495 Mich 1 
(2014), which had foreclosed all marihuana production, 
and affirmed again that the MMMA did not “‘foreclose[] 
all local regulation of marihuana.’” DeRuiter, at 10, quot-
ing Ter Beek, 495 Mich at 24 n 9. As long as a local zon-
ing regulation does not conflict with what the MMMA 
permits, a municipality is able to “add to the conditions” 
in the state statute. DeRuiter, at 12. Reasonable restric-
tions that enlarge provisions of state regulation do not 
directly conflict with the state statute. Id. at 13. The 
MMMA did not nullify municipal land use authority 
under the Zoning Enabling Act where a geographical re-
striction does not prohibit all medical marihuana and 
adds to or complements the MMMA. A municipality 
may also require primary caregivers to obtain a permit 
and pay a fee before undertaking cultivation of medical 
marihuana, as they may do for other conditional uses un-
der a zoning ordinance.

The Court left several questions unresolved and did 
not address patient use of marihuana or a patient grow-
ing his or her own 12 marihuana plants. Rather, the 
opinion only directly addressed the larger 72 plant grow 
operations that primary caregivers may operate for other 
patients. Additionally, the Court only explicitly consid-

ered whether there was a direct conflict; it did not ad-
dress field preemption. DeRuiter, slip op at 8. The Court 
did not consider the scope of outdoor marihuana cul-
tivation. Id. at 15 n 14; but see York Twp v Miller, 921 
NW2d 533 (2019) (application in abeyance). Although 
the court recognized that a qualifying patient or caregiver 
shall not be subject to “penalty in any manner” it did not 
directly consider what constitutes a “penalty” under the 
zoning ordinance. See Id. at 12. However, a regulatory 
scheme may be a civil remedy and not punitive in nature. 
See People v Earl, 495 Mich 33 (2014) (Crime Victim 
Rights Assessment); People v Golba, 273 Mich App 603, 
617 (2007) (SORA registry).

Despite the unanswered questions, the Court af-
firmed the continuing vitality of local zoning control in 
the context of medical marihuana grow operations. It 
seems unlikely that—after holding there is no direct con-
flict—the Court would reverse itself and find the MZEA 
is voided on field preemption grounds. Further, the opin-
ion’s strong support for local zoning and the affirmance 
of footnote 9 in Ter Beek signals that municipalities may 
impose reasonable regulations in other marihuana con-
texts, such as personal recreational growth and beyond 
the medical context. For now, DeRuiter is a win for local 
governments who now have confidence that their reason-
able zoning regulations will be upheld.
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Briefly Survey On COVID-19
We invite you to fill out the following anonymous survey about how COVID-19 has 

impacted your operation and some takeaways you discovered. Results will be published 
in the next edition of briefly. 

Link to Survey: https://www.surveymonkey.com/r/VK7KMLB
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What were some of the formative 
experiences early in your legal career? 
What led you to practice zoning law?

Throughout my career, I have had the 
privilege of representing government agen-
cies through risk management and self-in-
surance pools.  For the past 25 years, I have 
represented local units of government in a 
broad array of zoning administrative appeals 
and zoning litigation. I have found land-use 
and zoning litigation to be very interesting 
and challenging. The cases frequently in-
volve the balancing of fundamental consti-
tutional principles, property rights and new 
technologies. I enjoy working with local decision makers 
and experienced municipal attorneys who serve as gener-
al counsel. 

Recently you represented Byron Township in the 
Michigan Supreme Court Case, DeRuiter v. Township of 

Byron. At what point did you get involved in the case and 
what about the case did you find compelling?

In response to the Byron Township’s “cease and de-
sist” letter to the property owner, Plaintiff filed a Com-
plaint for declaratory judgment and injunctive relief. The 
Township’s general counsel, Attorney Ross A. Leisman 
and Ronald M. Redick of Mika Meyers PLC, filed a 
Counter-Complaint for declaratory judgment and abate-
ment of nuisance per se. Our firm appeared as co-counsel 
for the Township in defense of Plaintiff’s Complaint. The 
material facts were undisputed, and the important legal 
issues were clearly defined. 

What did you think was at stake in 
DeRuiter v. Township of Byron? 

There was much at stake. The lower 
court opinions were thoughtful and well 
written. The Circuit Court looked to the 
broad immunity provisions of the MMMA, 
concluding that the Township’s zoning en-
forcement constituted a civil penalty for 
assisting a qualifying patient. The Court of 
Appeals concluded that the MMMA permits 
the cultivation of medical marihuana as long 
as the activity occurs within the statutorily 
specified enclosed, locked facility. The court 
considered zoning enforcement to constitute 

an impermissible “penalty” and noted that the MMMA 
did not “authorize” zoning ordinance restricting MM-
MA-compliant use. The broad scope of the Court’s Opin-
ion, if left undisturbed, would have rendered all zoning 
provisions addressing caregiver grow activities unenforce-
able. The amicus briefs filed on behalf of the Michigan 
Townships Association, the Michigan Municipal League, 
and the Governmental Law Section of the State Bar of 
Michigan effectively drove this point home. 

What themes did you develop in your argument 
to the Michigan Supreme Court.

Regulating the location of permissible and constitu-
tionally protected land uses goes to the heart of local zon-
ing. The Michigan Zoning Enabling Act (“MZEA”) and 
case law are well equipped to address mischief and abuse. 
The Michigan Medical Marihuana Act (“MMMA”), the 
MZEA and the Township’s zoning ordinance can and 
should be read in harmony.
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A Conversation with Craig Noland

In this feature, Briefly shines a spotlight on some of the attorneys shaping government law in Michigan. Meet 
Craig Noland, a Shareholder at McGraw Morris P.C., and one of the attorneys who represented the Township of Byron 
in the recent Michigan Supreme Court zoning case DeRuiter v. Township of Byron. Craig offered helpful insights into 
the current state of the practice of law in Michigan and advice for young attorneys.

Craig Noland
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We addressed the language of the MMMA head on. 
The enforcement of a zoning ordinance does not consti-
tute a civil penalty “for” assisting a qualifying patient. 
The “enclosed, locked facility” provision pertains to 
“how”, not “where” grow activities may occur.

The provisions of the Byron Township Zoning Ordi-
nance at issue tracked the language of the MMMA. The 
ordinance did not address the personal use of medical 
marihuana. It broadly permitted caregiver land use in all 
zoning districts as an accessory use to a dwelling unit. 
The only “conflict” arose as a result of Ms. DeRuiter’s 
decision to locate her grow operation in a commercial 
building.  

What did you find most rewarding about the case, both 
personally and for the client?

The Byron Township Zoning Ordinance recognized 
the rights afforded Michigan citizens under the MMMA. 
The zoning ordinance complemented the provisions of 
the MMMA. Township officials recognized the impor-
tance of defending and enforcing their ordinance. 

The appeal process was a rewarding experience. The 
appellate briefing was a team effort. My partner, Amanda 
Zdarsky, and co-counsel Ross A. Leisman and Ronald 
M. Redick of Mika Meyers PLC developed the statutory 
arguments, the broad impact of the Court of Appeals’ 
decision, and compelling reasons why the Michigan Su-
preme Court should review the case. The amicus briefs, 
together with the advice and encouragement of counsel, 
was extremely helpful and much appreciated. It was a 
privilege to present the oral arguments and address the 
important issues at stake. 

Craig, what is your advice for young attorneys 
about what it takes to be a good lawyer and how

 practice is changing?

With so many new and emerging areas of practice, 
you should gravitate to areas of practice that you find 
most interesting. If you generally enjoy what you do, 
your clients will be well served.

Opinions of the Attorney General Dana Nessel
By Assistant Attorney General George M. Elworth

Editor’s note: Assistant Attorney General George M. Elworth of the State Operations Division and a member of the 
Publications Committee furnished the text of the headnote of the opinion. The full text of the opinion may be accessed at 
www.mi.gov.ag.

Opinion No. 7311 (May 11, 2020)

Michigan State Capitol Historic Site Act: Prohibiting firearms on the Capitol grounds and 
inside the Capitol building.

The Michigan State Capitol Commission has the authority to prohibit firearms in the areas under its control, 
which include the inside of the Capitol building, pursuant to 2013 PA 240, MCL 4.1941 et seq.
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 00  Who is the Municipal Attorney?

 00  What’s Public Under Michigan’s FOIA

 00  Municipal Roles in Economic Development

 00  Michigan’s Deep-Rooted Public Policy of Strong 
Local Control

 00  The First Amendment and Local Government Use 
of Social Media
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