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Vacation Rental Regulation in Michigan

As the Great Lakes State, Michigan has always had its fair share 
of vacation homes. Summer cottages line the lakeshores and have 
traditionally been shared by friends, family members, and others. 
In recent years, however, websites like AirBNB, HomeAway, and 
VRBO have quickly changed the character and scale of rental activ-
ity on a state and national level in our state. Owners who previously 
shared their homes a few times a year are finding that, with a click 
of a button, they can book rentals for months at maximum capaci-
ty. This new ability to match supply with demand has changed the 
dynamics of the rental industry, creating incentives for higher occupancies, increased satura-
tion, and more lavish accommodations.

While many are excited about these changes, some worry about their impact on residen-
tial communities. As more and more homes are used for vacation rentals, communities could 
see declines in population, decreases in affordable housing, and fundamental shifts in local 
character. Some communities have taken steps to mitigate these effects and balance the pros 
and cons of this emerging industry. This article provides an overview of these efforts and the 
legal issues involved.

Varying approaches for varying community needs

There is no one-size-fits-all approach for rental regulation. In developing a regulatory 
scheme, communities should seek to identify the specific concerns of their residents and the 
specific causes for those concerns. Some communities may find that their existing nuisance 
ordinances would be sufficient to address residents’ concerns if they were more rigorously 
enforced, or perhaps slightly updated or improved. Others communities may discover a need 
for more stringent zoning regulations to prevent new, oversized homes designed and built 
to accommodate as many renters as possible. Still others may choose to regulate short-term 
rentals as a distinct land use, permitting them only in certain situations or certain parts of 
the community. The role of the municipal attorney in this process is to help community 
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leaders identify and evaluate the options for regulating 
these uses in a cooperative and effective way. Because of 
this, it is important that municipal attorneys familiarize 
themselves with those approaches that have worked in 
other communities, as well as those that have not.

Nuisance ordinances and dimensional zoning 
regulations

One approach is to regulate the impacts of vacation 
rentals through generally applicable ordinances. While 
ordinances that specifically address vacation rentals are 
relatively new, ordinances addressing noise, property 
maintenance, and other nuisance-related issues are com-
mon.1 Communities may also consider more stringent di-
mensional zoning requirements for single-family homes, 
which would limit the ability to construct overbuilt rent-
al homes in residential areas. The case law in these areas 
of regulation is well-developed, which mitigates the risk 
of legal challenges. Moreover, in the authors’ experience, 
ordinances that do not specifically single-out vacation 
rentals tend to be less controversial than those that do. 
Thus, they provide an effective regulatory tool with less 
risk than rental-specific ordinances may entail. 

Vacation rentals as a distinct land use

Before the popularity or VRBO and similar websites, 
it was virtually unheard of for a zoning ordinance to ad-
dress vacation rentals as a distinct land use.2 The tradi-
tional zoning ordinance—even in tourist communities—
simply defines residential zones and specifies permissible 
housing types like one- or two-family dwellings. Now, 
however, communities increasingly wish to both identify 
specific areas that are appropriate for vacation rentals and 
mitigate the expansion of this use in inappropriate areas.

There are a number of strategies for achieving these 
goals. One is to simply add “vacation rentals” or “short-
term rentals” to the list of permitted uses in select zoning 
districts, but not in others. If existing zoning boundar-
ies do not correspond with the community’s regulatory 
goals, the community could consider establishing an 

1 The Michigan Municipal League’s website has a helpful collection 
of model ordinances addressing these and other issues. http://
www.mml.org/resources/sample_docs/ordinances/index.html.

2 See Rathkopf ’s The Law of Zoning and Planning § 81:11 (4th ed.), 

overlay zone for short-term rentals.3 Alternatively, if the 
community is more concerned with the saturation of 
vacation rentals, it could adopt distancing regulations,4 
limit the percentage of vacation rentals in a given area,5 
or prohibit vacation rentals on certain streets within 
a zoning district. Spacing regulations may work best 
if vacation rentals are designated as a special use, so 
that the planning commission can evaluate compliance 
with input from both the property owner and the gen-
eral public.

In addition to considering where to permit vacation 
rentals, communities must also determine how to define 
the use.6 There are differing views about when rental ac-
tivity goes from being an incidental use of one’s home to 
a distinct land use in-and-of-itself. Community leaders 
should carefully consider this question when defining 
the regulated activity, and should also consider issues 
of enforcement. If the definition of “short-term rental” 
requires that a home be rented for a certain number of 
days or a certain number of times in order to qualify, an 
ordinance prosecutor may have difficulty proving that 
the number has been exceeded. On the other hand, if 
the definition is so broad as to cover homes rented only 
for a single weekend, residents may be more likely to 
oppose the ordinance. Finally, the definition must be 
sufficiently distinct from other definitions in the ordi-

3 An overlay zone is an additional zoning district that is laid over the 
top of two or more zoning districts — usually to introduce addi-
tional standards in specific areas. For further discussion, see Kurt 
Schindler, Michigan State University Extension, Overlay Zoning 
Districts Can be a Valuable Tool, http://msue.anr.msu.edu/news/ 
overlay_zoning_districts_can_be_a_valuable_tool. 

4 See, e.g., Durango, Colorado Development Code, § 2-2-3-4 
(available at encodeplus.com). These types of spacing require-
ments are common with respect to other types of uses. See, e.g., 
Room and Board Homes v Mayor of Detroit, 67 Mich App 381 
(1976) (adult foster care homes); Young v American Mini The-
atres, 427 US 50 (1976) (adult entertainment establishments).

5 See, e.g., Santa Cruz, California Ordinances, § 13.10.694 (avail-
able at codepublishing.com). This concept is similar to Michigan’s 
liquor-license quota scheme, which has long been upheld by the 
courts. See, Fuller Cent Park Properties v City of Birmingham, 97 
Mich App 517, 529 (1980) (rejecting equal-protection challenge 
to city-imposed limitation on the availability of liquor licenses).  

6 The term “short-term rental” is often defined something along 
the lines of: “a dwelling unit rented for compensation for a term 
less than 29 nights.” Some ordinances provide that a dwelling 
unit may be rented a certain number of times per year without 
qualifying as a short-term rental.

http://www.mml.org/resources/sample_docs/ordinances/index.html
http://www.mml.org/resources/sample_docs/ordinances/index.html
http://msue.anr.msu.edu/news/ overlay_zoning_districts_can_be_a_valuable_tool
http://msue.anr.msu.edu/news/ overlay_zoning_districts_can_be_a_valuable_tool


Briefly February 2018

nance, like that for “bed-and-breakfasts” uses. If not, 
the ordinance may be subject to vagueness challenges.7

A third consideration is how to treat existing vacation 
rental homes. Under Michigan law, property owners are 
entitled to continue a lawful use of property that existed 
prior to the enactment of a zoning ordinance that pro-
hibits the use.8 This rule—commonly known as “grand-
fathering”—may be difficult to apply to vacation rent-
als because it may be unclear whether the existing use 
was ever lawful. As noted above, zoning ordinances were 
historically silent on the subject of rental activity, even 
though such activity has occurred tourist communities 
for decades. Since zoning ordinances are typically writ-
ten in a permissive format, when an ordinance is silent 
as to a particular use one might conclude that the use 
is completely prohibited.9 However, zoning ordinances 
that completely prohibit an otherwise legitimate land use 
are inherently suspect and at risk of both statutory and 
constitutional challenges.10 

The complexity of this issue should not be underesti-
mated, and communities must carefully consider the op-
tions and implications of any decisions. In determining 
whether a zoning ordinance needs to “grandfather” exist-
ing vacation rentals, attorneys should carefully consider 
the wording of the zoning ordinance,11 the prevalence 

7 An ordinance in the City of Nashville, Tennessee was recently 
struck down on this basis in a fairly high profile lawsuit. That 
decision is now on appeal, and the briefs and other materials are 
available at http://www.beacontn.org/andersons/. 

8 MCL 125.3208(1).

9 Indeed, many zoning ordinances provide that “[u]ses not ex-
pressly permitted . . . are prohibited in all districts.” See, e.g., Ter 
Beek v City of Wyoming, 495 Mich 1, 6 (2014).

10 MCL 125.3207; Truckor v Erie Twp, 283 Mich App 154, 164 
(2009) (“We know from our precedents that a community can-
not effectively zone out legal businesses.”).

11 Michigan courts often engage in highly technical parsing of 
zoning ordinance language. See, e.g., Epicurean Developments, 
LLC v Summit Twp, memorandum opinion of the Court of 
Appeals, issued February 28, 2017 (Docket No 329060) (an-
alyzing the meaning of the term “club” as used in a zoning or-
dinance). This type of analysis could potentially cut in both di-
rections with respect to this question. On one hand, Michigan 
courts have held that vacation rentals are a “commercial” use 
for purposes of restrictive covenants, arguably suggesting that 
they are not permitted in “residential” zoning districts. See, e.g., 
Eager v Peasley, ___ Mich App ___, ___ NW2d ___; 2017 WL 
5907310 (2017). On the other hand, the term “single-family 
dwelling” often turns on whether the structure was “designed” 

of vacation rentals in the community,12 and any prior 
guidance on the legality of vacation rentals provided by 
the zoning administrator, planning commission, or zon-
ing board of appeals.13 Case law currently provides little 
guidance as to how a court should weigh these consider-
ations when they point in different directions.14

Finally, if a community’s scheme renders some vaca-
tion rentals lawfully nonconforming, it should consider 
adopting or updating nonconformity regulations to spe-
cifically address those uses. Traditional nonconformity 
ordinances may not be well-suited to regulate noncon-
forming vacation rentals, for a number of reasons. It may 
be particularly difficult to determine when a vacation 
rental use ceases, since the use is intermittent in nature. 
Accordingly, some communities have adopted presump-
tions that a rental use is deemed abandoned if the owner 
allows a rental registration to expire and fails to renew 
it for over a year.15 Some other communities may de-
termine that traditional nonconformity regulations are 
too harsh when applied to vacation rentals, since a rental 

for single-family residential use, as opposed to it is actually used 
for that purpose. Several courts in other jurisdictions have relied 
on that fact in to hold that vacation rentals are allowed when 
not prohibited. See, e.g., Heef Realty & Investments, LLP v City 
of Cedarburg Bd of Appeals, 2015 WI App 23, ¶ 9; 361 Wis 2d 
185, 191; 861 NW2d 797, 800–801 (2015); In re Toor, 2012 
VT 63, ¶ 11; 192 Vt 259, 265; 59 A3d 722, 726 (2012).

12 If vacation rentals are widespread in a community that has not 
previously taken any enforcement action, property owners may 
argue that enforcement attempts are barred by laches or equi-
table estoppel. See generally Twp of Yankee Springs v Fox, 264 
Mich App 604, 611–612 (2004) (discussing standards for lach-
es in zoning context); Lyon Charter Twp v Petty, 317 Mich App 
482, 490 (2016) (discussing standards for equitable estoppel of 
zoning enforcement).

13 Macenas v Village of Michiana, 433 Mich 380, 398 (1989) (“[I]
n cases of ambiguity in a municipal zoning ordinance, where a 
construction has been applied over an extended period by the 
officer or agency charged with its administration, that construc-
tion should be accorded great weight in determining the mean-
ing of the ordinance.”).

14 This issue has reached Michigan’s appellate courts at least twice, 
but neither decision provided much guidance for future cases. 
Laketon Twp v Advanse, Inc, 485 Mich 933 (2009) (summary 
reversal of Court of Appeals’ decision); John H. Bauckham Trust 
v Matthew Petter, unpublished opinion per curiam of the Court 
of Appeals, issued September 19, 2017 (Docket No. 332643) 
(issue rendered moot by ordinance amendment). 

15 City of Grand Haven Ordinances, § 40-119.08 (available at 
municode.com upon update).

http://www.beacontn.org/andersons/
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dwelling may be used for a permitted single-family use 
for the majority of the year. Accordingly, a nonconfor-
mity provision might provide greater latitude to make al-
terations and improvements to the dwelling than would 
otherwise be allowed.16 

Occupancy limits, registration, and licensing

In addition to zoning regulations, many commu-
nities now address vacation rentals through the general 
regulatory code. It is increasingly common to impose 
occupancy limits, registration requirements, or even 
licensing requirements for vacation rentals. Unlike 
zoning regulations, these types of regulations typically 
do not “grandfather” or exempt existing practices.17 In 
other words, a community may be able to reduce the 
occupancy levels of existing vacation rentals,18 or im-
pose other reasonable operational obligations on rental 
operators who are already in business. This makes these 
types of regulations particularly useful for addressing 
current problems as opposed to prospective ones. To 
that end, some communities have established schemes 
where the ability to rent a property can be suspended or 
revoked based on repeated violations.19 

16 Id.

17 The authority to zone land is a special application of the police 
power subject to procedural requirements that do not apply to 
general regulatory ordinances. Square Lake Hills Condo Ass’n v 
Bloomfield Twp, 437 Mich 310, 335 (1991). In determining 
whether a given ordinance is a zoning ordinance or a general 
police power ordinance, courts look to whether it regulates the 
“use” of land or “activities” associated with such uses. Nat Aggre-
gates Corp v.Brighton Twp, 213 Mich App 287, 301 (1995).

18 Imposing occupancy limits would seem to be an appropriate 
use of the general police power — as opposed to the zoning 
power — because they are aimed at regulating behavior asso-
ciated with a use instead the use itself. However, there is no 
case law in Michigan addressing this point. Property owners 
may allege that occupancy limits result in regulatory “takings” 
that require just compensation, but a fairly extreme showing of 
property value loss would likely have to be shown in order to 
prevail on such a claim. Cf. K & K Construction, Inc v Dep’t of 
Environmental Quality, 267 Mich App 523 (2005) (discussing 
the three-prong “Penn Central” test).

19 See, e.g., Saugatuck Township Ordinances, § 8-112.

Efforts to rollback local control

While state law currently gives communities broad 
latitude to address local circumstances and concerns re-
garding vacation rentals, that could soon change. There 
are bills pending bills in both houses of the Legislature 
that would restrict local zoning authority over vacation 
rentals, making them a use permitted by right in all res-
idential zoning districts.20 As currently written, the bills 
might be interpreted to have even broader preemptive 
effect, limiting municipal authority even with respect 
to long-term rentals.21 If enacted, the bills would make 
Michigan one of only a few states where this inherently 
local issue is beyond the control of local authorities.22 
This would be a mistake, and one that could not be 
rolled back easily. Legislators should think hard before 
imposing a one-size-fits-all solution to such a multi-fac-
eted issue. 

About the Authors

Nick Curcio is a member in the 
Grand Rapids office of Dickinson 
Wright PLLC, where he focuses on 
municipal law, zoning, and appel-
late litigation. He has assisted several 
municipalities along Lake Michigan 
with drafting and enforcing short-
term rental ordinances. 

Crystal Bultje is an associate 
in the municipal practice group of 
the Grand Rapids office of Dickinson 
Wright PLLC.

20 See 2017 HB 4503 § 206b(1)(A); 2017 SB 329 §   206b(1)
(A). Similar regulations have been implemented for family and 
group child care homes in the Michigan Zoning Enabling Act. 
See MCL 125.3206.

21 See id.

22 New York, Florida, and Arizona are the only states that current-
ly preempt local control of short-term rentals. National League 
of Cities, City Rights in an Era of Preemption: A State-by-State 
Analysis, pp 15–16 (2017).



Briefly February 2018

The Government Law Section’s Winter Conference will be held Friday, 
February 9 at The Henry in Dearborn. Don’t forget that discounted rates on 
accommodations are available upon request, as is complementary valet park-
ing and a continental breakfast! 

This Seminar, entitled “The Times, They are a Changing for the Munici-
pal Law Practitioner,” is packed with topics designed to address newly emerg-
ing issues in the municipal law field and is sure to excite any member of the Government Law Section! The agenda 
includes:

8:00 a.m.  Continental Breakfast

9:00 a.m.  Zoning Ordinance Regulations for Medical Marijuana Facilities—Catherine Kaufman, Bauckham 
Sparks

9:45 a.m.  Police Perspectives—MSP Dist 7 D/F/Lt. Kip Belcher

10:30 a.m.  Break

10:45 a.m.  Detroit’s Ordinances & Experiences—Kim James, Supervising Assistant Corporation Counsel—
Transactions & Economic Development Section, City of Detroit

11:30 a.m.  Industry Implementation—Saulius Mikalonis, Plunkett Cooney

12:00 p.m.  Lunch: The Opioid Crisis—E. Powell Miller

1:00 p.m.  Drones—Chris Johnson, Johnson Rosati

1:30 p.m.  Election Law-Initiatives—James Lancaster, Lancaster Associates and General Counsel, Voters Not 
Politicians Ballot Committee

2:30 p.m.  Break

2:45 p.m.  Recent Governmental Immunity Developments—Mike Rosati & Holly Battersby

3:45 p.m.  Cracker Barrel—Open forum

4:00 p.m.  Council Meeting/Reception at The Henry Tria Restaurant

Additional information is available at this link. 

Join Us at Our Winter Seminar!

http://connect.michbar.org/govlaw/events/eventdescription?CalendarEventKey=152ab287-44d3-459d-a00a-33054a09f396&CommunityKey=b62af482-33bf-4a32-b733-f7e0cdcde643&Home=%2fgovlaw%2fhome
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Opinions of the Attorney General Bill Schuette

By Assistant Attorney General George M. Elworth

Editor’s note:  Assistant Attorney General George M. Elworth of the State Operations Division and a member of the 
Publications Committee furnished the text of the headnotes of these opinions. The full text of these opinions may be accessed 
at www.mi.gov/ag.

Opinion No. 7300 (December 12, 2017)

FREEDOM OF INFORMATION ACT: Public body’s 
time for fulfilling request for public records. 

Subsection 4(8), MCL 15.234(8), of the Freedom 
of Information Act, 1976 PA 442, MCL 15.231 et 
seq., does not impose a specific time by which a public 
body must fulfill a request for public records that it has 
granted.  Instead, the public body is guided by, but is 
not bound by, the “best efforts estimate” the public body 
must provide in its response required by subsection 5(2), 
MCL 15.235(2).

A public body’s “best efforts estimate” under subsec-
tion 4(8), MCL 15.234(8), of the Freedom of Informa-
tion Act, 1976 PA 442, MCL 15.231 et seq., as to the 
time it will take to fulfill a request for public records, 
must be a calculation that contemplates the public body 
working diligently to fulfill its obligation to produce the 
records to the requestor.  The estimate must be compa-
rable to what a reasonable person in the same circum-
stances as the public body would provide for fulfilling a 
similar public records request.  In addition, under sub-
section 4(8), MCL 15.234(8), the “best efforts estimate” 
must be made in “good faith,” that is, it must be made 
honestly and without the intention to defraud or delay 
the requestor.  

In calculating its “best efforts estimate” for fulfilling 
a request for public records under subsection 4(8), MCL 
15.234(8), of the Freedom of Information Act, 1976 PA 
442, MCL 15.231 et seq., a public body may take into 
consideration events or factors affecting its ability to pro-
duce requested records. 

Opinion No. 7299 (November 3, 2017)

MICHIGAN NATURAL RESOURCES TRUST 
FUND – DEPARTMENT OF NATURAL RE-

SOURCES – CONST 1963, ART 9, § 35 – CONST 
1963, ART 9, § 35A: Appropriations and expenditures 

from Michigan Natural Resources Trust Fund.

Article 9, § 35 of the Michigan Constitution vests 
exclusive authority in the Natural Resources Trust Fund 
Board to recommend projects to be funded through an 
appropriation from the Michigan Natural Resources 
Trust Fund. While the Legislature may approve or dis-
approve a recommended appropriation, the Legislature 
may not appropriate funds from the Natural Resources 
Trust Fund for a project that was not recommended by 
the Natural Resources Trust Fund Board. 

The value of the Michigan Natural Resources Trust 
Fund may exceed $500 million if the excess is due to 
interest, earnings, or other amounts authorized for ex-
penditure under article 9, § 35 of the Michigan Consti-
tution. 

The Natural Resources Trust Fund Board is not ob-
ligated to recommend expenditure of all interest and 
earnings that accumulate in the Michigan Natural Re-
sources Trust Fund in a given year. The Board has a fidu-
ciary responsibility under Article 9, § 35 of the Michigan 
Constitution to make funding recommendations in a 
way that preserves and protects the entire $500 million 
Trust Fund principal so that the interest and earnings of 
the Trust Fund remain a perpetual source of money for 
its intended purposes. But the Board is not authorized 
to cause interest and earnings of the Trust Fund to ac-
cumulate indefinitely for the purpose of increasing the 

http://www.mi.gov/ag
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principal balance of the Fund beyond the $500 million 
cap established by the people in article 9, § 35 of the 
Michigan Constitution.

In the event the Natural Resources Trust Fund’s ac-
cumulated principal falls below $500 million, the rev-
enue currently directed to the State Parks Endowment 
Fund under Article 9, § 35a of the Michigan Constitu-
tion would not revert to the Michigan Natural Resources 
Trust Fund in order to restore that fund’s principal to 
the $500 million cap set forth in Article 9, § 35 of the 
Michigan Constitution. 

The Legislature lacks authority to require the Nat-
ural Resources Trust Fund Board to make funding rec-
ommendations that would award an amount equal to 25 
percent of funds available for development projects in 
the Michigan Natural Resources Trust Fund under Arti-
cle 9, § 35 of the Michigan Constitution.

Because Article 9, § 35 of the Michigan Constitution 
vests the Michigan Natural Resources Trust Fund Board 
with exclusive authority to determine which projects are 
eligible to receive funding, and due to the necessary in-
terplay between that responsibility and the Board’s fidu-
ciary duty to permanently protect the Michigan Natural 
Resources Trust Fund for the purposes mandated by the 
people, the Board determines the total amounts made 
available for expenditure from the fund in a given year 
through its annual funding recommendations. 

The Legislature lacks authority to require the Nat-
ural Resources Trust Fund Board to spend a mandated 

amount of development funds from the Michigan Nat-
ural Resources Trust Fund on a specific type of devel-
opment. The Board has discretion to recommend the 
projects to be funded, subject to the limitations stated in 
Article 9, § 35 of the Michigan Constitution, although 
the actual expenditure of the recommended funds re-
quires an appropriation by the Legislature.

 Opinion No. 7301 (December 19, 2017)

WORKFORCE OPPORTUNITY WAGE ACT– 
PAYMENT OF WAGES AND FRINGE BENEFITS 
ACT: Application of minimum wage laws to agricultural 

employees. 

 Subsection 10(1)(b) of the Workforce Oppor-
tunity Wage Act, MCL 408.420(1)(b), excepts from its 
application, including its minimum hourly wage require-
ment, an employer whose employees are exempt from the 
federal minimum wage requirements of the Fair Labor 
Standards Act, 29 USC 201 et seq. This exception in-
cludes agriculture employees to the extent such employees 
are exempt from the federal minimum wage requirement 
under the Fair Labor Standards Act, 29 USC 213a(6).

The Payment of Wages and Fringe Benefits Act, MCL 
408.471 et seq., may apply to provide wage protections 
to an employee, including an agriculture employee, who 
is excepted from the Workforce Opportunity Wage Act’s 
minimum hourly wage requirements under subsection 
10(1)(b), MCL 408.420(1)(b). 

Contact Information Changes

In order to safeguard your member information, changes to your 
member record must be provided in one of the following ways:

• Login to SBM Member Area with your login name and pass-
word and make the changes online.

• Complete contact information change form and return by 
email, fax, or mail. Be sure to include your full name and 
P-number when submitting correspondence.

• Fax form to Member Records at (517) 372-1139.

• Mail form to State Bar of Michigan, Member Records, 306 
Townsend St., Lansing, MI 48933-2012.

• Email completed form to sbmaddressfix@michbar.org

• Name Change Request Form—Supporting documentation is 
required

http://e.michbar.org/
http://www.michbar.org/file/programs/pdfs/addresschange.pdf
mailto:sbmaddressfix%40michbar.org?subject=
http://www.michbar.org/file/programs/pdfs/namechange.pdf
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