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Thank you for reading the 
State Bar of Michigan’s Public 
Corporation Law Section’s pub-
lication and for being a member 
of our Section.  I am honored 
to serve as the Chair of the Pub-
lic Corporation Law Section 
(“PCLS”) Council for the 2016-
2017 year and am very proud of 
our Section’s publication, which 

is unveiling its new name (Briefly) and format.  

The PCLS consists of more than 600 attorneys who 
represent local governments, public authorities, and gen-
erally practice in Michigan local government law.  It is a 
diverse and talented group of members from across the 
State.   As practitioners representing and advocating for 
our public sector clients, we have a unique opportuni-
ty to influence and positively impact our communities 
and State.  As state and local government lawyers, we are 
called upon to inform and educate our client commu-
nities on new developments in the law and provide the 
legal framework to better enable local officials to evaluate 
information and make informed public policy decisions 
on a wide-range of issues, from zoning and land use to 
questions of taxation and finance.

 Through the Section and this publication, it is the 
Council’s and the Section’s goal to provide you, a busy 
practitioner, with useful information to assist you in rep-
resenting your local government clients.  Briefly will pro-
vide targeted updates on hot topics in our practice, as 
well as recent state and federal case law, attorney general 
opinions, and legislation affecting our public sector cli-
ents.  Additionally, the Section provides educational op-

portunities for Section members twice each year through 
our Winter Seminar, to be held at The Henry in Dear-
born on February 10, 2017, and at our annual Summer 
Seminar and Educational Conference, to be held at The 
Grand Hotel on Mackinac Island June 23 and 24, 2017.  
This is the 19th annual summer conference and it is held 
in conjunction with the Michigan Association of Mu-
nicipal Attorneys.  Mark your calendars and watch for 
registration information!

Finally, we seek to assist in the development of the 
law that is favorable to our clients by authoring and 
participating in amicus briefs filed with the Michigan 
Supreme Court and Court of Appeals, and the federal 
courts on issues that impact our communities on a daily 
basis, from First Amendment free speech to governmen-
tal immunity. We also pride ourselves on working with 
the Legislature and Congress and other municipal advo-
cacy groups on important legislation to assist (or at least 
not prejudice) local government.  

As a member of this Section, you have many oppor-
tunities to take advantage of the Section’s benefits: utilize 
the information provided through this publication, at-
tend educational seminars, offer your insight to amicus 
briefs, contribute to Briefly, present at a seminar, or join 
the Council.  The sky’s the limit. Your participation will 
make this Section even better.  

I hope you find your membership in the Section re-
warding.  If there is something that you would like to 
see initiated, improved, or added to the Section or if 
you have a question or comment, I’d appreciate hearing 
from you. You can reach me via email at mnettleton@mi-
kameyers.com.  Again, thank you for your membership 
in the Section.  Enjoy Briefly! 

Message from Section Chair Mark Nettleton
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What is the need
of counsel

When clusters of people 
settle and thrive

in common places,

transforming land,
supporting families,
growing businesses,
expanding schools, 

congregating churches,

Planning artfully.

What determines
their well-being

Their ability to flourish
in peace and comfort

With themselves and
neighbors surrounding.

All in keeping 
with higher authority,

Legally and spiritually.

Who can know
what is proper and best

for community

In all walks of life?

What governs lives
and actions,

As circumstances change,
or remain intact?

How common or complex 
is the knowledge needed
to maintain or expand?

How unique is the
history of its existence?

What should be preserved
or discarded?

What consensus is needed?

Or, is opposition
so great or meaningful

That maintenance 
is in order?

What determines change?

Is it physical growth,
the environment,
economic or social

concerns,

Catastrophe?

Personalities?

Minds will focus
on what they know,

or want, or what
they want to know.

What is the source 
of their knowledge,

And who is there
to interpret

For an understanding
that counts

When decision is crucial
to the matter at issue?

When minds differ
on an answer

Municipal Attorney1

1  Copyrighted 2016. Used with permission of the Author
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And acknowledge debate
as the interim step,

What is it that brings
it to conclusion?

Can it be the 
authoritative voice

engaged by the members 
for their enlightenment?

What value to
the governing body

is the advisor 
who can and will

Present in appropriate
manner

The input which
grants legal accuracy

To enable the deciders
of the matter

To make a just
and proper decision.

Many matters resolve
with peaceful solutions

And chart the course
of community life,

Enabling growth
and value

To participants
who care.

What fulfillment
of effort

Is the satisfaction
experienced

By the public servant

Who is engaged
in the profession

That touches
the most issues

Of where we live,
move, and have

our being.

There is no broader
practice of law

About the Author

Before retiring this past year, Dan Matson served as the City 
Attorney for the City of DeWitt for over 44 years and provided 
counsel to numerous other cities and villages. Among the many 
acts of service to his community and the practice of municipal 
law, Dan served as Chair of the Public Corporations Section of 
the State Bar of Michigan and President of the Michigan Associ-
ation of Municipal Attorneys. In 2014, Dan received the James 
H. Epps III Longevity of Service to a Community Award from the 
International Municipal Lawyers Association.  He also served on 
the Sparrow Clinton Hospital foundation for 43 years and twice 
served as Chair of the Clinton County Bar Association. Recog-
nizing his efforts to serve and give back, Dan has received both 
the Distinguished Municipal Attorney Award and the William L. 
Steude Award for outstanding contribution to ethics and civility 
in municipal government. As an accomplished painter, poet and 
writer, he also received the John Hensel Award which is presented 
to a Michigan attorney who has made significant contributions 
to the arts.
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 As municipal attorneys, the Michigan Campaign 
Finance Act (“Act”) may seem far removed from the daily 
business of our township, city, and county clients.  But 
the Act applies to political activities at the local level, and 
our clients can violate its provisions, and face potentially 
serious consequences, even when acting with innocent 
motives. 

Cases in point: In May 2016, the Secretary of State’s 
Bureau of Elections determined that a township supervi-
sor had violated the Act by posting a link to her campaign 
website on the township’s official Twitter page.1  And 
in April 2016, the Bureau imposed a civil fine against 
a county employee who used a county fax machine to 
submit papers for his political campaign to the Secretary 
of State.2  In both instances, the responding individuals 
likely did not intend to violate the Act, but their viola-
tions can serve as a cautionary tale for other public em-
ployees and officials. 

What Penalties Loom?

The Act imposes penalties for violations of Section 
57: any person who knowingly violates the statute is 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 or imprisonment for not more than 
one year, or both. If an entity (rather than an individu-
al) violates the statute, then the fine could be as high as 
$20,000.  MCL 169.257(4). Accordingly, public bodies 
and officials themselves should take care to avoid using 
any public resources in connection with political cam-
paigns – subject, however, to the exceptions discussed 
below.  

1 https://www.michigan.gov/documents/sos/Ohly_v_
Economou_Ureste_524705_7.pdf (pp. 16-17).  

2 http://www.michigan.gov/documents/sos/Churches_v_
Gatt_522822_7.pdf (pp. 11-12).  

What Conduct is Prohibited?

Section 57 of the Act prohibits public bodies (or 
anyone acting for a public body) from using public re-
sources to make a campaign “contribution or expendi-
ture,” subject to certain exceptions.  MCL 169.257(1).  
A “contribution,” generally, is a payment, gift, or transfer 
of anything of money value “made for the purpose of 
influencing the nomination or election of a candidate, 
for the qualification, passage, or defeat of a ballot ques-
tion, or for the qualification of a new political party.”  
MCL 169.204(1).  “Expenditure” is similarly defined as 
“a payment, donation, loan, or promise of payment of 
money or anything of ascertainable monetary value for 
goods, materials, services, or facilities in assistance of, or 
in opposition to, the nomination or election of a candi-
date, the qualification, passage, or defeat of a ballot ques-
tion, or the qualification of a new political party.”  MCL 
169.206(1).  

Under these definitions, a public body will violate 
Section 57 if it uses public resources to advocate for the 
passage or defeat of a ballot question, or if it encourages 
or discourages voting for a particular candidate.  As not-
ed in the case examples above, “public resources” includes 
more than public funds; it can include the public body’s 
office supplies or even its social media account.  

What Conduct is Protected? 

Section 57’s prohibitions do not apply to the follow-
ing activities:
(a)  The expression of views by an elected or appointed 

public official who has policy making responsibilities.
(b)  Subject to subsection (3) [discussed below], the pro-

duction or dissemination of factual information con-
cerning issues relevant to the function of the public 
body.

What Municipal Attorneys Should Know About the Campaign 
Finance Act

By Laura J. Genovich, Foster Swift Collins & Smith, PC

https://www.michigan.gov/documents/sos/Ohly_v_Economou_Ureste_524705_7.pdf
https://www.michigan.gov/documents/sos/Ohly_v_Economou_Ureste_524705_7.pdf
http://www.michigan.gov/documents/sos/Churches_v_Gatt_522822_7.pdf
http://www.michigan.gov/documents/sos/Churches_v_Gatt_522822_7.pdf


Briefly December 2016

(c)  The production or dissemination of debates, inter-
views, commentary, or information by a broadcast-
ing station, newspaper, magazine, or other periodical 
or publication in the regular course of broadcasting 
or publication.

(d)  The use of a public facility owned or leased by, or on 
behalf of, a public body if any candidate or commit-
tee has an equal opportunity to use the public facility.

(e)  The use of a public facility owned or leased by, or on 
behalf of, a public body if that facility is primarily 
used as a family dwelling and is not used to conduct 
a fund-raising event.

(f ) An elected or appointed public official or an employ-
ee of a public body who, when not acting for a public 
body but is on his or her own personal time, is ex-
pressing his or her own personal views, is expending 
his or her own personal funds, or is providing his or 
her own personal volunteer services.

MCL 169.257(1).  Most of these exceptions are 
self-explanatory.  But questions are frequently based 
upon the language of subsection (b) – “the production or 
dissemination of factual information concerning issues 
relevant to the function of the public body.”

What is “Factual Information?”

Often, public bodies wish to distribute material 
about upcoming millage or bond elections.  For exam-
ple, a library may want to inform voters that the millage, 
if approved, will fund a new library building and allow 
library services to be expanded.  Under Section 57, the 
public body may produce and disseminate “factual in-
formation concerning issues relevant to the function 
of the public body” – but the line between “factual in-
formation” and advocacy is often fuzzy.  The library may 
believe it is “factual” to state that a new library facility 
will “benefit the community” and “improve literacy,” 
but such statements could be considered promotional or 
aspirational, rather than factual.  The inclusion of such 
promotional statements in materials produced by the 
public body would likely violate Section 57.  

The difficulty in drawing the line between “factual 
information” and promotional statements was recent-
ly illustrated in a July 19, 2016 determination by the 

Department of State.3  The Department investigated a 
complaint filed with the Bureau of Elections concern-
ing campaign communications by a village.  The village 
had written and distributed a flyer about a local ballot 
proposal to dissolve the village.  The flyer included the 
following statements:

A NO vote retains the Village in the state that it 
is currently, and has been since 1871.

A YES vote dissolves the Village, at which time 
the Village will no longer provide the following 
services:  

Local Police Department . . . 
Village Master Planning & Zoning 
Local Ordinances
Arbor Day and Tree City Designation 
Fire Protection 
Weather Sirens 

Community Hall Maintenance 

Department of Public Works . . . .

During its investigation, the Bureau of Elections re-
quired the village to provide documentation “that would 
support a determination that each fact listed on the fly-
er is objectively verifiable.”  In response, the village pro-
duced nearly 20 pages of budget documents, including 
its cash balances, monthly receipts, and Statement of 
Revenue, Expenditures, and Changes in Fund Balance.  
The village intended to establish that all of the services 
listed on the flyer were part of the village’s budget and 
thus would be discontinued if the village were to dissolve.  

The Department agreed with the village and held 
that the flyer fell within the “factual information” excep-
tion of Section 57.  Noting that the budget supported 
the assertions in the flyer, the Department concluded 
that the flyer “merely informs the readers that the Village 
question will appear on the ballot and the impact that 
passage or defeat of the question will have.”

Although the Department disposed of the matter 
in the village’s favor, this matter shows that to consti-
tute “factual information” under the Act, each statement 

3 http://www.michigan.gov/documents/sos/Perks_v_Vil-
lage_of_Richland_530425_7.pdf 

http://www.michigan.gov/documents/sos/Perks_v_Village_of_Richland_530425_7.pdf
http://www.michigan.gov/documents/sos/Perks_v_Village_of_Richland_530425_7.pdf
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must be “objectively verifiable.”  The village was able 
to show that if it were dissolved, it obviously could not 
provide the services included in its budget.  But other 
statements about the “impact” of a local ballot measure 
might not be so easily verifiable.  For example, a school 
district might state that approval of a bond proposal will 
improve graduation rates.  Is that statement “objectively 
verifiable?”  What about a claim that a road millage will 
draw new businesses to the community?  Such aspira-
tional statements are difficult to verify if a complaint is 
filed.  Thus, the safest course is to match every “factu-
al” statement with a document that can substantiate the 
statement, along with including the ballot language and 
date of the election.  

This can be unwelcome advice for public bodies who 
want to encourage residents to “vote yes!” for a new li-
brary building or township hall by explaining the benefits 
of their “yes” vote. But under Section 57, such promo-
tional communications cannot be produced or distribut-
ed using public resources.

What About the Recent Amendment to the Act?

In January 2016, Governor Snyder signed Senate 
Bill 571, adding new subsection (3) to Section 57.  The 
amendment prohibits public bodies from using mass 
communication to distribute any information (including 
factual information) about local ballot proposals during 
the 60 days before an election:

A public body, or a person acting for a public 
body, shall not, during the period 60 days before 

an election in which a local ballot question ap-
pears on a ballot, use public funds or resources 
for a communication by means of radio, televi-
sion, mass mailing, or prerecorded telephone 
message if that communication references a lo-
cal ballot question and is targeted to the relevant 
electorate where the local ballot question appears 
on the ballot. 

MCL 169.257(3).  The amendment did not apply 
to election officials in the performance of their official 
duties.  The amendment was publicly opposed by the 
Michigan Townships Association, Michigan Municipal 
League, Michigan Library Association, and many munic-
ipalities and school districts across the state, who unsuc-
cessfully urged Governor Snyder to veto the bill.

Three weeks after the amendment was signed into 
law, several municipalities and school districts filed a fed-
eral lawsuit, seeking a determination that the new law is 
unconstitutional and an injunction barring enforcement 
of the law.  On February 5, 2016, the United States Dis-
trict Court for the Eastern District of Michigan entered 
an opinion and order granting plaintiffs motion for pre-
liminary injunction.  The opinion stated that “Plaintiffs 
have demonstrated a strong likelihood of success on the 
merits of their claim that §57(3) is unconstitutionally 
vague and thus void.”  The court reasoned in part as fol-
lows:

§57(3)’s broad language appears inconsistent with 
the stated purpose of prohibiting “electioneering” 
conduct with taxpayer funds. One could arguably 
find a communication that “references” a ballot 
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question to be any communication that merely 
“mentions” a ballot question. This result appears 
absurd; it is difficult to imagine that regulators 
would attempt to sanction or prosecute a public 
official for merely mentioning a ballot question 
in a city newsletter, explaining the difference 
between a millage renewal and millage increase, 
or explaining what “nonhomestead” means, for 
example. The vague language of §57(3) arguably 
prohibits these communications, however, leav-
ing it up to regulators to determine what violates 
the act.  Allowing regulators this type of unre-
stricted judgment call provides no check against 
arbitrary or discriminatory enforcement and is 
what the vagueness doctrine is meant to avoid.

In April, the parties stipulated to a permanent in-
junction that prohibits the Secretary of State from en-
forcing Section 57(3).  This permanent injunction 
means that public bodies can continue to disseminate 
factual information prior to elections, notwithstanding 
the amendment.  Thus, at least for this election season, 
public bodies were not bound by the “gag” provisions of 

Section 57(3). 
Conclusion 

While the above discussion is not exhaustive, munic-
ipal attorneys should be aware of the restrictions placed 
on public bodies during election season and understand 
the potential consequences of violating Section 57.  

      
About the Author

Laura J. Genovich is a share-
holder at Foster, Swift, Collins & 
Smith, P.C., where she practices 
municipal and election law.  Lau-
ra represents her municipal clients 
in litigation matters, property tax 
appeals, contract negotiations, 
and Freedom of Information Act 
(FOIA) and Open Meetings Act compliance.   Laura also 
advises candidates, committees, and municipalities on state 
election law and campaign finance act issues.  

Opinion No. 7291 (July 29, 2016)

CONST 1963, ART 7, § 29 - UNIFORM TRAF-
FIC CODE. MICHIGAN VEHICLE CODE: 

Soliciting on public streets and highways

Section 676b, MCL 257.676b, of the Michigan Ve-
hicle Code, MCL 257.1 et seq., prohibits a person from 
soliciting contributions, including contributions on be-
half of civic or charitable organizations, from the occu-
pants of vehicles if the person soliciting blocks, obstructs, 

impedes, or otherwise interferes with the normal flow of 
vehicular traffic upon a public street or highway in this 
State. No other statute or rule authorizes or permits the 
authorization of a person to engage in this activity. 

Rule 713, Mich Admin Code, R 28.1713, of the Uni-
form Traffic Code, prohibits a person in the improved 
portion of a roadway from soliciting contributions in 
support of a civic or charitable organization from the oc-
cupant of any vehicle. Mich Admin Code, R 28.1713. 

Opinions of the Attorney General Bill Schuette

By Assistant Attorney General George M. Elworth

Editor’s note:  Assistant Attorney General George M. Elworth of the State Operations Division and a member of the Pub-
lications Committee furnished the text of the headnotes of these opinions. The full text of these opinions may be accessed at 
www.mi.gov/ag.

http://www.mi.gov/ag
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Opinion No. 7290 (July 14, 2016)

OPEN MEETINGS ACT: Participation of quorum 
of county commissioners on county mental health 

authority board

Section 222, MCL 330.1222, of the Mental Health 
Code, MCL 330.1001 et seq., authorizes county com-
missioners to serve as members of the same county’s 
mental health authority board. Because this dual service 
is authorized by law, county commissioners appointed 
to a mental health authority board may fully participate 
in meetings and deliberations of that board, and are not 
precluded from considering the same matters at subse-
quent meetings of the county’s board of commissioners 
in their capacity as county commissioners. 

The Open Meetings Act (OMA), MCL 15.261 et 
seq., applies to a meeting of a county mental health au-
thority board, but the presence or participation of three 
members of a five-member county board of commission-
ers when the commissioners are meeting as appointed 
members of the county mental health authority board to 
discuss or deliberate on the business of that board, does 
not constitute a meeting of the county board of commis-
sioners subject to the OMA. 

Opinion No. 7292 (September 28, 2016)

REVISED SCHOOL CODE: Closure of lowest 
achieving schools operated by a community district

Subsection 391(1) of 2016 PA 192, MCL 
380.391(1), requires the State School Reform/Redesign 
Officer (SRO) to close a school operated by a community 
district if the school has been among the lowest achieving 
5% of public schools in the State for the immediately 
preceding three school years, unless the SRO determines 
under subsection 391(3), MCL 380.391(3), that the clo-
sure would result in unreasonable hardship to pupils. The 
school need not be operated by the community district 
for the immediately preceding three school years before it 
is subject to closure by the SRO under subsection 391(1). 
The statute authorizes such closure effective no later than 
the end of the 2016-2017 school year. 

Save the Date!
Winter Seminar: February 10, 2017 at The Henry in Dearborn

Summer Conference: June 23-4, 2017 at The Grand Hotel on Mackinac Island
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