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A Brief Message from the Chair - Steve Joppich

Steve Joppich

Every year we all pay our Michigan Bar dues, and if you are reading 
this, you also check the box to be a member of the Government Law Sec-
tion and pay an additional $35.00 for Section dues.  Do you ever won-
der what our Section does?  Do you ever question whether it’s worth the 
$35.00?  The short answer is, the value of the resources and benefits to 
your practice that the hard work of our volunteer Section Council and 
committee members provides far exceeds your yearly $35.00 Section dues 
payment.  If you’re skeptical, let me fill you in on some things you may or 
may not be aware of:

Did you know that you are one of about 700 members of the Government 
Law Section?  Indeed, you are, so you are in good company and we are 
happy to have you as a member.

Did you know that the GLS Council consists of 21 voting members?  It does, and we come from 
all across the state to volunteer our time in service to you and this Section. Our Council members 
represent a broad cross section of in-house government lawyers and private law firm attorneys, all 
of whom practice in a myriad of aspects of governmental law.  If you think you might be interested 
in serving on the Council, or one of its committees, please let me know: sjoppich@rsjalaw.com.

Did you know we have a Section website?  In addition to all of the resources provided by the 
State Bar of Michigan, our Section provides information about its activities, and a number of 
resources for government law practitioners, on its website at http://connect.michbar.org/govlaw/
home.

Did you know that the GLS publishes an electronic newsletter called Briefly?  You are reading this, 
so of course you did!  If you are interested in assisting on the editorial side of this publication, or 
if you would like to publish an article on a subject that might be of interest to the membership at 
large, please contact Helen “Lizzie” Mills at hmills@fsbrlaw.com.

 Did you know that GLS participates in about 5-10 amicus briefings each year?  The cases involve 
matters of state-wide significance to local governments and communities.  We often join with the 
Michigan Municipal League and Michigan Townships Association in these briefings to maximize 
the dollars spent and to show unity, where appropriate, in these matters.  If you are interested, 
copies of the amicus briefs are available to you on our Section website http://connect.michbar.org/
govlaw/home.

Continued on next page
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Lame Duck and Beyond

Last year was an active year in the Michigan Legisla-
ture, particularly in the Lame Duck session that ended 
in December.  The Michigan Municipal League reported 
that more bills moved during the four weeks of Lame 
Duck than were passed during all of the 23 months of 
session preceding.1   Ultimately, the governor vetoed 56 
bills and signed 340 bills into law.2    During the flurry of 
legislative activity a few key themes emerged.

A primary theme of concern for local units of gov-
ernment was the efforts to reduce local control. The leg-
islature considered nearly 20 bills that would have had a 
preemptive effect on local units’ police powers.  The bills 
included preemption of local zoning ordinances, sign 
ordinances, tree removal ordinances, animal ordinances, 

and a raft of bills preempting local programs for licensing 
and regulating certain occupations.  Of these bills, 11 be-
came law.  House Bill 6063 (2018 PA 506) prohibits lo-
cal sign ordinances from prohibiting signage for veterans 
or first responders who die in the line of duty.  House Bill 
5955 (2018 PA 493) creates a new “Local Government 
Occupational Licensing Act” that retroactively prohibits 
cities, villages, townships, and counties, beginning Jan-
uary 1, 2018, from (i) imposing licensing requirements 
on specific occupations  if such political subdivisions did 
not already do so as of January 1, 2018, (ii) imposing 
local licensing requirements that add additional require-
ments to those already imposed by the state, and (iii) 
continuing enforcement of licensing requirements for 
occupations subsequently regulated by the state.  House 

By Eric A. McGlothlin, Dickinson Wright PLLC

  Did you know that GLS puts on two of the most useful 
seminar conferences for its members every year?  They are 
very popular, so you probably did.  There is the Winter 
Seminar usually held in the first couple weeks of Febru-
ary, and the Summer Weekend Conference held in late 
June every year.  Speaking of which, make sure you save 
the date for this year’s Summer Weekend Conference at 
the Bay Harbor Inn, June 21-23, 2019. Registration will 
open soon!  Keep an eye on your email. 

Did you know that the GLS Council recently created a 
new Social Media Committee?  The purpose of this Com-
mittee is to study and make recommendations to the 
Section Council regarding social media opportunities 
that we can take advantage of to better connect with the 
membership.  We are open to appointing a few addition-
al members to this Committee, so please contact me at 
sjoppich@rsjalaw.com if you are interested in participat-
ing – the more ideas the better.  

Did you know that every few years the GLS publishes a 
Government Law Edition of the Michigan Bar Journal?  We 
are currently committed to do so for the April 2020 edi-
tion.  If you have an interesting topic that you would like 
to write on that is of state-wide interest, please contact 

one of our Editorial Committee members:  Lori Gregg 
Bluhm at BluhmLG@troymi.gov or Eric Williams at 
edw1@att.net.

Did you know that there are 17 law student members 
of our Section?  Yes, we recognize that this is our future 
and to encourage their participation in the Section, we 
offer law students reduced registration rates for our semi-
nars to encourage their participation.  Two of the student 
members have even become active in the Section by vol-
unteering to participate on the newly-established Social 
Media Committee.

I could go on, but we named this publication “Briefly” 
for a reason, so I’ll stop here and just invite you to explore 
our website and see what we’re up to or give me a call any 
time with questions or suggestions you may have about 
the GLS.

Sincerely,

Steve Joppich
Chair, Government Law Section

mailto:sjoppich@rsjalaw.com
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mailto:edw1@att.net
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Bills 5956-5965 (2018 PA 494-503) amend acts relating 
to the powers and duties of local governments, such as 
the Home Rule City Act and the Charter Township Act, 
making regulations imposed under such acts subject to 
the Local Government Occupational Licensing Act.  Re-
duction of local control in legislative proposals is not a 
new theme and is likely to continue going forward.

Similar to bills limiting local control, the 2017-2018 
legislative session had already seen enactment of bills im-
posing top-down control of municipalities’ funding of 
pension and other post-employment benefits.  The Pro-
tecting Local Government Retirement and Benefits Act 
became effective in December 2017 (Public Act 202 of 
2017 “PA 202”).  The Michigan Treasury Department 
flagged many communities under PA 202 for having un-
derfunded pension and/or other post-employment ben-
efits programs requiring some communities to establish 
corrective action plans in 2018.  

Attention remained on municipal retirement bene-
fits during Lame Duck. The legislature enacted Senate 
Bill 838, now codified as Public Act 575 of 2018 “PA 
575,” (1) extending municipalities’ authority to issue 
pension and OPEB bonds through December 31, 2023 
and (2) expanding the field of municipalities potentially 
qualified to issue such bonds to include those carrying a 
credit rating in the category of A from a nationally recog-
nized rating agency.  However, PA 575 also significantly 
altered the process, timing, and requirements for issuing 
such bonds.  The effects of PA 575 remain to be seen.  
Focus on municipal retirement benefits is likely to be a 
recurring theme, especially given recent reports regarding 
the substantial magnitude of unfunded public pension 
and post-employment health care benefits.3  

Governmental transparency was another important 
theme.  A number of measures introduced during the 
2017-2018 session sought to establish a legislative open 
records act.  In the end, those measures failed in 2018, 
but similar bills have been reintroduced in the 2019 ses-
sion (see summaries below).  Additionally, in response 
to the “Emily” ballot FOIA phenomenon, the legislature 
enacted House Bill 6582, codified at Public Act 523 of 
2018 “PA 523,” requiring a person making a FOIA re-
quest to provide a full name, address, and contact in-
formation.  FOIA requestors must provide the name, 
address, and contact information (including an entity’s 
agent, who must be an individual).  PA 523 also provides 

that a request is considered abandoned if the public body 
has not received a good-faith deposit within 45 days of 
the day the requestor receives notice of the deposit, if the 
requestor did not appeal the deposit requirement.

While not directly addressed by the legislature during 
Lame Duck, Initiated Law No. 1 regarding recreational 
marijuana, went into effect on December 6, 2018.  The 
law was codified at MCL 333.27951 to 333.27967.

Other themes that continued during Lame Duck 
involved funding road improvements through earmarks 
and a supplemental budget bill, additional fixes to the 
personal property tax loss reimbursement formula, assess-
ing reform (2018 PA 659), and a multitude of amend-
ments to the Drain Code (1956 PA 40). 

Some legislative themes that emerged with varying 
degrees of success during last session and lame duck have 
re-emerged two months into the new session.  Summa-
ries of bills of interest follow.  

Pending Legislation 

• Animals - HB 4035 creates a new act to prohibit local 
government from regulating a dog based on breed or 
perceived breed.

• Local Government - HB 4083 creates the “local gov-
ernment sanctuary policy prohibition act” to prohib-
it local government from enacting or enforcing any 
law, ordinance, policy, or rule that limits local offi-
cials, officers, or employees from communicating or 
cooperating with federal officials about individuals’ 
immigration status.  See also, HB 4090 for counties.

• Cities - HB 4089 amends the City Income Tax Act 
to prohibit cities from taxing income of nonresidents 
beginning January 1, 2020.  Amends sections 2a, 3, 
3a, 3b & 3c, ch. 1 & secs. 11, 13, 15, 16 & 51, ch. 2 
of 1964 PA 284 (MCL 141.502a et seq.).

• Civil Rights - SB 0104 amends the Open Meetings 
Act to provide declaratory, mandamus and injunctive 
remedies for violations of the act, to revise the ven-
ues for relief, and to require claims within 1 year af-
ter the date of the violation giving rise to the action. 
Amends section 11 of 1976 PA 267 (MCL 15.271).  
See also, HB 4179.

• Civil Rights - HB 4011 reintroduces legislation to cre-
ate a legislative open records act (“LORA”) as part of 

http://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2017-PA-0202.pdf
http://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0575.pdf
http://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0523.pdf
http://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0659.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4035.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4083.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4090.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4089.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/Senate/pdf/2019-SIB-0104.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4179.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4011.pdf


Briefly April 2019

the Freedom of Information Act. Amends 1976 PA 
442 (MCL 15.231 - 15.246) by adding pt. 2. See 
also, HB 4007 – 4010 and HB 4012 – 4016, which 
are tie-barred with HB 4011.

• Civil Rights - HB 4148 requires a public body that is 
a “rule-making agency” (as determined pursuant to 
the Administrative Procedures Act (1969 PA 306)) to 
record and post meetings online. Adds section 9a to 
1976 PA 267 (MCL 15.261 - 15.275.

• Construction - HB 4175 amends the “Stille-DeRos-
sett-Hale single state construction code act” to revise 
definition of “lead-free” pipes and pipe fittings to 
federal safe drinking water act language. Amends sec-
tion 13b of 1972 PA 230 (MCL 125.1513b).

• Elections - SB 0117 allows a member of a uniformed 
service on active duty who is absent on the day of an 
election to return a voted absentee ballot electronical-
ly if using Department of Defense Common Access 
Card and U.S. military issued email address. Amends 
section 759a of 1954 PA 116 (MCL 168.759a).

• Water - SB 0014 provides for maximum contaminant 
levels allowed with respect to PFOS and PFOA un-
der the Safe Drinking Water Act. Amends section 6 
of 1976 PA 399 (MCL 325.1006).

• Torts - SB 0033 and SB 0034 clarify that the Gov-
ernmental Tort Liability Act applies to county road 
commissions. Amends section 2 of 1964 PA 170 
(MCL 691.1402). 

• Land Use - HB 4046 reintroduces limitation on reg-
ulation of vacation rentals and short-term rentals by 
local zoning.  Adds section 206b to 2006 PA 110 
(MCL 125.3101 - 125.3702).

• Property - HB 4123 modifies a provision relating to 
attachment of a property lien for failure to pay a fine 
for blight violation to include all land, buildings, or 
structures owned by defendants in this state. Amends 
sec. 4r of 1909 PA 279 (MCL 117.4r).

• Property Tax - SB 0026 and 0039 reintroduce legis-
lative fixes to “dark stores” property tax avoidance 
strategies and requires that the Tax Tribunal makes 
certain determinations in assessment disputes as to 
the valuation of property. Amends sec. 3 of 1973 PA 
186 (MCL 205.703) & adds section 38.  See also, 
HB 4025 and 4047.

About the Author

Eric McGlothlin is a member 
of Dickinson Wright PLLC and the 
firm’s Municipal Finance practice 
group in Michigan.  Eric chairs the 
Legislative Committee of the Mich-
igan Government Finance Officers 
Association and is a member of the 
National Association of Bond Law-
yers and its Securities Law and Dis-

closure and Governmental Affairs Committees. 

Endnotes

1 “Unwrapping Lame Duck 2018 – What happened?,” Inside 
208, January 4, 2019, Chris Hackbarth, Michigan Municipal 
League.

2 Id.

3 “A $18B debt is coming due, and it’s haunting small town 
Michigan,” Bridge, February 26, 2019.
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http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4123.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/Senate/pdf/2019-SIB-0026.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/Senate/pdf/2019-SIB-0039.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4025.pdf
http://www.legislature.mi.gov/documents/2019-2020/billintroduced/House/pdf/2019-HIB-4047.pdf
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Opinion No. 7306 (December 3, 2018)

Initiatives; Constitutional Law: Amendment of initiated 
law during legislative session

Article 2, § 9 of the Michigan Constitution of 1963 
does not prohibit the Legislature from amending a legis-
latively enacted initiated law during the same legislative 
session in which the Legislature enacted the initiated law.1  

Opinion No. 7308 (December 21, 2018)

Preferential Treatment; Public Contracting: Constitu-
tionality of State Housing Development Authority’s Equal 

Employment Opportunity policy.

The Michigan State Housing Development Author-
ity’s Equal Employment Opportunity policy, as applied 
through its loan agreements with developers, violates arti-
cle 1, § 26 of the Michigan Constitution, which requires 
non-discriminatory, equal treatment in public contract-
ing.  The Constitution prohibits state instrumentalities, 
such as the Authority, from using public contracts to 
mandate that private parties grant preferential treatment 
to individuals or groups on the basis of race, sex, color, 
ethnicity, or national origin. 

Opinion No. 7307 (December 19, 2018)

Removal; Impeachment: Removal of impeachment of 
public officers

Any person who has sufficient personal knowledge 
of the facts and wrongdoing that forms the basis of the 
charges supporting removal and can verify the truth of 
the charges in an affidavit signed by that person, may 
petition for removal of a township officer under MCL 
168.369. 

While the Legislature’s authority to impeach “civil of-
ficers” under article 11, § 7 of the Constitution could be 
extended by statute to include elected officers of political 
subdivisions of this State under article 7, § 33, the Legis-
lature has not presently provided for the removal of such 
officers via impeachment proceedings. 

While article 11, § 7 of the Constitution requires the 
Senate to commence an impeachment trial immediately 
after adjournment of the current session, the Constitu-
tion does not require that the trial be concluded before 
the next session convenes.  Const 1963, art 11, § 7.  To 
accommodate an impeachment trial, the Legislature is 
free to adjust the date it adjourns session as permitted 
by article 4, § 13 of the Constitution.  Const 1963, art 
4, § 13.

Opinions of the Attorney General Bill Schuette
By Assistant Attorney General George M. Elworth

Editor’s note: Assistant Attorney General George M. Elworth of the State Operations Division and a member of the 
Publications Committee furnished the text of the headnote of the opinion. The full text of the opinion may be accessed at 
www.mi.gov/ag.

Endnotes

1 There remains pending controversy regarding the Paid Medical 
Leave Act, which underwent precisely the type of post initiation 
adop tion-amendment process described in this opinion. This 
Act, which goes into effect on March 29, dramatically altered 
the initiated Earned Sick Time Act that the legislature accepted 
in lieu of permitting the initiative to proceed to popular vote in 
the November 2018 election. Other initiatives were similarly 
accepted and later amended. Watch for more updates as this 
matter progresses!

http://www.mi.gov/ag
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The tax code has changed significantly in the past few 
years, and some of the changes may have gone unnoticed, 
or at least misunderstood. The Tax Cut and Jobs Act of 
2017 (TCJA) received a lot attention for eliminating the 
individual mandate of the Affordable Care Act. The ac-
counting world has drafted libraries full of outrage at the 
Meal & Entertainment changes. But many employers 
(public and private alike) still won’t find much guidance 
on de minimis fringe benefits provided to employees. 
The TCJA clarified some of the misunderstandings in 
this area for public and private employers alike. Munic-
ipal practitioners should be at least minimally familiar 
with this to ensure proper guidance not only in public 
employer reimbursement policies, but even in their own 
involvement in outside organizations who might provide 
gifts to speakers! 

De minimis is considered so small that accounting for 
it has been unreasonable or impractical. 26 U.S.C. 132. 
Case law previously ruled that items exceeding $100 
could not be considered de minimis. When making this 
determination, consider frequency, such as whether the 
benefit is occasional or unusual, in addition to the money 
amount. If the benefit is not de minimis, then the entire 
value is taxable, not just the amount exceeding that $100 
threshold.

Cash is almost never a de minimis benefit. Cash is 
easily accounted for and is generally intended as a wage. 
One exception to this rule of thumb is the occasional 
meal or transportation money used to enable an employ-
ee to work overtime. The benefit must be to allow the 
employee an unusual, extended schedule and can’t be cal-
culated based on number of hours worked.

Gift certificates are considered cash equivalents 
and therefore almost never excludable. Many employers 
provide year end or holiday “gifts” that are taxable bo-
nuses under the IRC. Personal property items that are 
de minimis, may be excluded if they are given as holiday 
gifts however, such as a turkey, ham, or gift basket.

One tricky nuance is the specified-item gift card 
versus the general merchandise gift card. The IRS has 
stated that gift cards that can only be redeemed for a spe-
cific, tangible item (such as a turkey/ham) may qualify as 
a de minimis fringe benefit, but even a $5 gift card to a 
general retailer is income to the employee.

Achievement awards are another exception to de 
minimis benefits. Tangible personal property (a watch, 
electronic device, fountain pen, etc.) given for length of 
service or safety are excluded if they are:
1. Not disguised wages
2. Awarded as part of a meaningful presentation
3. Not cash, cash equivalent, vacation, meals, lodging, 

theater or sports tickets, or securities.

If benefits are to be included, they should be added 
to wages on Form W-2 and subject to tax withholding. 
You may optionally report any information in box 14 
of the W-2. However, if the benefits are excludable, no 
reporting is necessary.

De Minimis Fringe Benefits Under the IRS—
Something Old, Something New

By Zach Stephen, Fahey Schultz Burzych Rhodes PLC
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The Michigan Association of Municipal Attorneys 
and the Government Law Section will hold its Joint 
Summer Education Conference June 21-22, 2019 at 
the Inn at Bay Harbor.

The seminar will include:
• National and local speakers with a focus on Social 

Media & Local Government issues
• Panel discussion with changes to FOIA and dealing 

with media requests
• Legal Ethics & Issues for Government Lawyers 
• New development and deconstruction of public 

works projects
• US Supreme Court update

We are also welcoming Justice Megan K. Cavanagh 
for remarks with a planned question and answer period. 
Bring your burning questions about out great State’s 
Supreme Court. 

Registration will be available soon – and rooms will 
fill quickly. We look forward to seeing you all at the 
beautiful Inn at Bay Harbor for education, networking 
and the ever-amazing Bocce Ball Tournament. 

3600 Village Harbor Drive
Bay Harbor, Michigan 49770-8577.
Phone 855-811-4402

For further information contact the Government 
Law Section Vice Chair Gregory T. Stremers at (810) 
987-7700.

The Government Law Section Council just estab-
lished a Social Media Committee to explore how social 
media may be utilized to reach, inform, and connect the 
members of the Government Law Section. If you have 
ideas or comments on this; please contact Steve Joppich 
at (248) 489-4100 or sjoppich@rsjalaw.com.

Two Exciting Events on the Horizon!

Save the dates—April 11-12, 2019 and June 21-22, 2019

The Institute of Continuing Legal Education (ICLE) 
invites you to its 44th Annual Labor & Employment 
Law Institute on April 11-12, 2019. Hear up-to-date, 
expert analyses on critical topics such as reasonable 
accommodation requests, workplace investigations, 
and protected concerted activities. Get comprehensive 
updates on ADA, EEOC, FMLA, and FLSA, plus the 
latest decisions from the NLRB. www.icle.org/labor

mailto:sjoppich@rsjalaw.com
http://www.icle.org/labor
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