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The Public Corporation Law Section of the State Bar (PCLS) 
has become the Government Law Section of the State Bar (GLS)!  
The GLS is made up of attorneys that represent local governmental 
entities including public authorities, cities, counties, townships, and 
villages.  The name change was initiated by the Section’s Council 
following examination and input from a Section committee formed 
to develop efforts to expand membership in the Section.  Immediate 
Past Chair Mark Nettleton assisted in the Section’s effort.  Of the 
effort, Nettleton said: “PCLS, now GLS, is comprised of dedicated 
professionals that assist each other and the municipalities and public 
entities that they represent.  We believe that changing the Section 
name to the ‘Government Law Section’ more accurately reflects who 

we are and who we represent and will hopefully increase the Section’s visibility and reach 
within the State Bar and assist government law practitioners.”  

The primary purpose of the name change is to make the function and mission of the 
section more clear to potential new members and the public.  The change was approved by 
the GLS at its annual meeting in June on Mackinac Island and the State Bar Board of Com-
missioners at is meeting in July.  

Don’t forget that the now-GLS hosts two seminars throughout the year with speakers on 
current issues facing local governing bodies: the Winter Seminar in February, which is typi-
cally held in the Detroit area, and the Summer Seminar.  The upcoming Winter Seminar will 
be at The Henry in Dearborn on February 9, 2017. The Summer Seminar is a joint confer-
ence with the Michigan Association of Municipal Attorneys and is typically held at a venue 
in Northern Michigan.  The Summer Seminar will be held at Crystal Mountain Resort in 
Thomsonville June, 2018. We look forward to seeing you at one or both of these seminars!

Message from Chair Karrie Zeits and a Welcome 
to the New Government Law Section!

Karrie Zeits
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There were 10.7 million acres of wetlands in Mich-
igan before European settlement. Since the early 1800s, 
more than 4.2 million acres of wetlands in Michigan have 
been drained1—that’s 3.5 times the size of the Grand 
Canyon National Park, which is only 1.2 million acres 
by comparison.2 

In an effort to preserve these natural resources, re-
strictions and conditions have been placed on the use and 
development of wetland property in the form of wetland 
mitigation. Unfortunately, abiding by these stringent mit-
igation requirements can cause municipal projects to be-
come more complicated, expensive, and time consuming. 

The Michigan Municipal 
Wetland Alliance (MMWA) 
can help.  Developed specifi-
cally for Michigan municipali-
ties, the MMWA was created to 
make wetland mitigation compliance less complicated, 
less expensive, and less time consuming. By purchasing 
credits from MMWA wetland mitigation banks—rath-
er than completing your own mitigation or purchasing 
costly private bank credits—your municipal client can 
fast-track infrastructure projects that impact wetlands 
and utilize tax payer dollars more efficiently.

1 Chad Fizzell, Status and Trends of Michigan’s Wetlands: Pre-Euro-
pean Settlement to 2005, Michigan Department of Environmen-
tal Quality 1 (2015), http://www.michigan.gov/documents/
deq/wrd-wetlands-status-trends_556006_7.pdf. 

2 Park Statistics, National Park Service, https://www.nps.gov/
grca/learn/management/statistics.htm (last updated May 10, 
2017).

What Exactly Is a Wetland?

M i c h i g a n’s 
wetland statute 
defines a wetland 
as “land char-
acterized by the 
presence of water 
at a frequency and 
duration sufficient 
to support, and 
that under normal circumstances does support, wetland 
vegetation or aquatic life, and is commonly referred to as 
a bog, swamp, or marsh.”3 In simpler terms, “wetland” 
describes an area where land and water meet. These areas 
are not always easy to spot. Places with a high ground 
water table—like meadows, fields, and forests—may also 
qualify as wetlands, even if no standing water is visible. 
Generally, wetlands are characterized by the presence of 
three factors: (1) water, (2) wetland soils, and (3) wetland 
vegetation.4

Wetlands are a vital part of Michigan’s natural re-
sources. Many terrestrial and aquatic organisms call wet-
lands home, including rare, threatened, and endangered 
species. Wetlands provide nutrients in water food cycles. 
Additionally, wetlands are a source of valuable watersheds 
and ground water supplies. Wetlands also help control 
the negative effects of storms, floods, pollution, and ero-
sion by absorbing water and filtering chemicals and silt. 
Finally, wetlands are popular locations for a variety of 
recreational activities, including hiking, bird watching, 
and hunting.5

3 Michigan’s wetland statute is Part 303, Wetlands Protection, of 
the Natural Resources and Environmental Protection Act, 1994 
PA 451, as amended. MCL 324.30301(1)(m).

4 How are wetlands identified?, Michigan Department of Environ-
mental Quality, http://www.michigan.gov/deq/0,4561,7-135-
3313_3687-24314--,00.html (last visited Aug. 14, 2017). 

5 What are wetlands and why are they important?, Michigan De-

What Municipal Attorneys Should Know About Wetland Mitigation 
Banking and the Michigan Municipal Wetland Alliance

By Stacy L. Hissong and Rachel J. Kovelle, Fahey Schultz Burzych Rhodes PLC

http://www.michigan.gov/documents/deq/wrd-wetlands-status-trends_556006_7.pdf
http://www.michigan.gov/documents/deq/wrd-wetlands-status-trends_556006_7.pdf
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Despite their inherent value, over half of Michigan’s 
wetlands have been drained or filled.6 Therefore, restric-
tions and conditions have been placed on the use and 
development of wetland property in an effort to preserve 
these natural resources. Wetland mitigation is often re-
quired as a condition of many permits issued under both 
state law (Part 303, Wetlands Protection, of the Natural 
Resources and Environmental Protection Act (NREPA), 
1994 PA 451, as amended) and federal law (Section 404 
of the Clean Water Act (CWA)).7

What Is Wetland Mitigation?

Wetland mitigation is the replacement of wetland 
functions through the restoration or creation of wet-
lands.8 Mitigation is only considered after wetland im-
pacts have been otherwise avoided or minimized. The 
goal of wetland mitigation is to replace wetland functions 
that provide public benefits—such as flood storage, water 
quality protection, fish and wildlife habitat, and ground-
water recharge—so that there is ultimately “no net loss” 
of wetland functions.9 Restoring existing wetlands is pre-
ferred over creating new wetlands where none previously 
existed, and the restored or newly created wetland must 
be of a similar ecological type as the impacted wetland 
where feasible and practical.10

Generally, wet-
land mitigation is re-
quired for all Mich-
igan Department of 
Environmental Qual-
ity (MDEQ) permit-
ted projects impact-
ing over 1/3 acre of 

wetland, or any MDEQ permitted project impacting 
under 1/3 acre of wetland if a reasonable opportunity for 

partment of Environmental Quality, http://www.michigan.gov/
deq/0,4561,7-135-3313_3687-141296--,00.html (last visited 
Aug. 14, 2017). 

6 Fizzell, supra note 1.
7 Wetland Mitigation Banking, Michigan Department of Envi-

ronmental Quality, http://www.michigan.gov/deq/0,4561,7-
135-3313_3687-10426--,00.html (last visited Aug. 14, 2017).

8 Wetland Mitigation, Michigan Department of Environmen-
tal Quality, http://www.michigan.gov/deq/0,4561,7-135-
3313_3687-86447--,00.html (last visited Aug. 14, 2017).

9 Id.
10 Id.  

mitigation exists. Wetland mitigation is not required if 
the project falls under a general MDEQ permit catego-
ry, or if the basic purpose of the project is to restore or 
create wetlands.11

Applicants for a MDEQ permit generally have three 
options to compensate for lost wetlands: (1) on-site mit-
igation, (2) off-site mitigation, and (3) mitigation bank-
ing.12 On-site mitigation is the restoration or creation of 
wetlands by the permit holder within the project limits 
of the impacted wetlands. Similarly, off-site mitigation 
is the restoration or creation of wetlands by the permit 
holder at another site within the same watershed or 
ecoregion.13 Several requirements for on-site and off-site 
mitigation make these options both costly and time con-
suming. These include purchasing the property, designing 
and constructing the wetland, planting the appropriate 
aquatic vegetation, obtaining a conservation easement, 
and maintaining and monitoring the wetland in perpe-
tuity. Additionally, several of these requirements usually 
demand the services of an engineer and environmental 
consultant. Mitigation banking, on the other hand, in-
volves the purchase of credits from an already construct-
ed wetland mitigation bank within the same watershed 
or ecoregion to offset the permitted impact to wetlands.14

What Are the Benefits of Wetland Mitigation Banking?

Establishing new wetland areas—or “banks”—be-
fore existing wetland areas are impacted is the preferred 
method of mitigation under state and federal statutes, 
including Part 303 of the NREPA and Section 404 of the 
CWA, respectively.15 Each new acre in an approved wet-
land mitigation bank represents a bank “credit,” which 
is then sold to a permit holder to satisfy any mitigation 
requirements associated with the permit.16 

Mitigation construction on a per project basis can 
be very complicated, expensive, and time consuming, 
and public infrastructure projects can be delayed or put 

11 Id.
12 United States Army Corps of Engineers, http://www.nap.usace.

army.mil/Portals/39/docs/regulatory/Mitigation/mitigation-qa.
pdf (last visited Aug. 14, 2017).

13 Id.
14 Wetland Mitigation Banking, supra note 7.
15 Mitigation Banking Factsheet, United States Environmental 

Protection Agency, https://www.epa.gov/cwa-404/mitiga-
tion-banking-factsheet (last visited Aug. 14, 2017).

16  Wetland Mitigation Banking, supra note 7. 

http://www.michigan.gov/deq/0,4561,7-135-3313_3687-141296--,00.html
http://www.michigan.gov/deq/0,4561,7-135-3313_3687-141296--,00.html
http://www.michigan.gov/deq/0,4561,7-135-3313_3687-10426--,00.html
http://www.michigan.gov/deq/0,4561,7-135-3313_3687-10426--,00.html
http://www.michigan.gov/deq/0,4561,7-135-3313_3687-86447--,00.html
http://www.michigan.gov/deq/0,4561,7-135-3313_3687-86447--,00.html
http://www.nap.usace.army.mil/Portals/39/docs/regulatory/Mitigation/mitigation-qa.pdf
http://www.nap.usace.army.mil/Portals/39/docs/regulatory/Mitigation/mitigation-qa.pdf
http://www.nap.usace.army.mil/Portals/39/docs/regulatory/Mitigation/mitigation-qa.pdf
https://www.epa.gov/cwa-404/mitigation-banking-factsheet
https://www.epa.gov/cwa-404/mitigation-banking-factsheet
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on hold due to costly mitigation requirements. Wetland 
mitigation banking reduces permit processing time and 
costs, increases certainty regarding the availability of ad-
equate mitigation sites, consolidates small mitigation 
projects into larger, better designed and managed units, 
and encourages integration of wetland mitigation proj-
ects with watershed-based resource planning.17

What is the Michigan Municipal Wetland Alliance?

The MMWA is a non-profit organization engaging in 
a public-private partnership with the Michigan Depart-
ment of Natural Resources (MDNR) to offer affordable 
wetland mitigation bank credit opportunities to Mich-
igan municipalities.18 As a non-profit organization, the 
MMWA is utilizing grant funds from the MDEQ and 
the MDNR to create high-functioning, professional-
ly managed and maintained wetland mitigation banks, 
encouraging long-term sustainability, high water quality, 
and biodiverse ecosystems. The MMWA is dedicated to 
preserving wetland habitat and enhancing outdoor recre-
ation on MDNR public lands, while simultaneously ad-
dressing wetland impacts from Michigan municipalities 
throughout the state.

The organization is a coordination of effort between 
several member groups, including the Michigan Associ-
ation of County Drain Commissioners (MACDC), the 
Michigan Association of Counties (MAC), the Michigan 
Townships Association (MTA), the Michigan Municipal 
League (MML), and the County Road Association of 
Michigan (CRA). Collaborators assisting in the advance-
ment of the program include the Michigan Department 
of Natural Resources (MDNR), the Michigan Depart-
ment of Environmental Quality (MDEQ), the United 
States Department of Agriculture (USDA), the Natural 
Resources Conservation Service (NRCS), the Michigan 
Department of Agriculture and Rural Development 
(MDARD), and Michigan Farm Bureau. 

17 Id.
18 The MMWA is also working with the MDEQ to establish a 

small amount of wetland mitigation credits for blueberry grow-
ers who are planning for expansion. Additionally, the organiza-
tion is working with the Natural Resources Conservation Ser-
vice (NRCS) to develop a separate program to assist landowners 
who are out of compliance with the Swampbuster provision of 
the US Farm Bill. 

How Can the Michigan Municipal Wetland Alliance 
Help Your Municipal Client?

The public-private partnership between the MMWA 
and the MDNR helps to make compliance with strict 
wetland mitigation requirements less complicated, less 
expensive, and less time consuming for Michigan mu-
nicipalities. With grant funds from the MDEQ and the 
MDNR, the MMWA is establishing wetland mitigation 
bank sites across the state to help expedite municipal in-
frastructure projects and make the cost of compliance 
cheaper. The MMWA will build the wetland mitigation 
banks and serve as the bank sponsor, while the MDNR 
will maintain ownership of the land and maintain the 
wetland mitigation banks in perpetuity, which means 
that municipal clients can rest assured that their wetland 
mitigation requirements have been properly fulfilled. 

In the past, Michigan municipalities had few oppor-
tunities to utilize wetland mitigation bank credits be-
cause their only option was to purchase privately owned 
wetland mitigation bank credits on the open market. The 
MDEQ maintains a registry of the established private 
wetland mitigation banks in Michigan. Currently, there 
are 19 bank sites on the MDEQ Registry.19 Unfortunate-
ly, these private bank credits are not available in some ar-
eas of the state, and they can be cost prohibitive. In fact, 
private bank credits cost up to $100,000 per acre credit.20 
However, with the MDNR’s assistance, the MMWA is 
able to offer a more affordable price point for municipal-
ities who need to buy wetland mitigation bank credits. 

The MMWA is currently constructing four new wet-
land mitigation banks on MDNR lands specifically for 
Michigan municipalities. By using state-owned lands, 
the MMWA is able to save the purchase price of the bank 
sites. In this way, the benefit of the public-private part-
nership between the MDNR and the MMWA is passed 
on to the tax payer in the form of substantial savings. 
Once the sites have been constructed and approved by 
the MDEQ, MMWA bank credits will cost municipali-
ties $30,000 per acre credit. By purchasing these credits 
through the MMWA, your municipal client will be able 

19 Please visit the MDEQ website at www.mi.gov/wetlands for 
more information regarding the availability of these credits.

20 The Cost of Wetlands for Business, Huron Township Local De-
velopment Finance Authority, http://hurontwpldfa.com/hu-
ron-township-michigan/the-cost-of-wetlands-for-business/ 
(last visited Aug. 14, 2017).

http://www.mi.gov/wetlands
http://hurontwpldfa.com/huron-township-michigan/the-cost-of-wetlands-for-business/
http://hurontwpldfa.com/huron-township-michigan/the-cost-of-wetlands-for-business/
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to accelerate infrastructure projects with unavoidable 
wetland impacts more affordably. 

Where Can I Get More Information?

If your municipal client is planning a project with 
unavoidable wetland impacts, or if you have specific 
questions regarding any of the MMWA wetland miti-
gation banks, please visit the MMWA website at www.
michiganwetlands.com. You can use the credit availabili-
ty maps to determine if any MMWA wetland mitigation 
bank credits are currently available in your watershed or 
ecoregion. More sites will be added in the years to come, 
with demand being a strong factor in determining future 
locations for those new sites. Therefore, it is important to 
contact the MMWA when your municipal client begins 

planning a project with unavoidable wetland impacts, 
even if no MMWA wetland mitigation bank credits are 
currently available in your location. 

You can call the MMWA at 517.853.5806 or send 
an email to info@michiganwetlands.com for more infor-
mation. While the MMWA is constructing its first four 
bank sites on MDNR lands, the non-profit organization 
is interested in opportunities to build wetland mitigation 
banks on other public land as well. Please contact the 
MMWA if your municipal client owns property that may 
be suitable for a wetland mitigation bank site.
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Opinions of the Attorney General Bill Schuette

By Assistant Attorney General George M. Elworth

Editor’s note:  Assistant Attorney General George M. Elworth of the State Operations Division and a member of the 
Publications Committee furnished the text of the headnotes of these opinions. The full text of these opinions may be accessed 
at www.mi.gov/ag.

Case Summaries
By Johnson, Rosati, Schultz & Joppich, PC

Opinion No. 7297 (August 31, 2017)

INCOMPATIBLE PUBLIC OFFICES ACT – 
GENERAL PROPERTY TAX ACT – BOARD OF 

REVIEW: Ability of a county commissioner to serve as a 
member of a board of review in the same county.

The Incompatible Public Offices Act, 1978 PA 566, 
MCL 15.181 et seq., prohibits an individual from holding 
the office of board of review member while also holding 
the office of county commissioner in the same county. 

Opinion No. 7298 (October 5, 2017)

MARRIAGE: Duplicate certificates of marriage 
as proof of marriage.

 Employers may, but are not required to, accept 
duplicate certificates of marriage as proof of marriage 
for human resource purposes, and can instead require 

employees to obtain and submit a certified copy of their 
marriage certificates as proof of marriage. 

 Opinion No. 7296 (July 3, 2017)

REVISED SCHOOL CODE – STATE SCHOOL 
AID ACT – CONST 1963, ART 8, § 2 – CONST 
1963, ART 8, § 3 – CONST 1963, ART 9, § 11: 

Reduction of state school aid for use of certain mascots or 
logos.

 While the Superintendent of Public Instruction 
has broad powers under the Revised School Code, 1976 
PA 451, MCL 380.1 et seq., and the State School Aid 
Act, 1979 PA 94, MCL 388.1601 et seq., neither act 
authorizes the Superintendent to withhold state school 
aid funds or to cause the forfeiture of such funds by 
school districts that use an American Indian mascot, 
logo, or other imagery. 

In Smith v City of Flint, 152844 (February 3, 2017), 
the Michigan Supreme Court reversed the Court of Ap-
peal’s holding that that a job reassignment could not be 
considered an adverse employment action for purposes of 
the Whistleblowers’ Protection Act (WPA), MCL 15.361 
et seq. In this case, plaintiff, a police officer with the City 
of Flint’s Police Department, alleged that the City had 
violated the WPA by placing him on road patrol in the 
most dangerous part of the City after publically criticiz-
ing the City’s use of millage revenue. The City filed a mo-

tion for summary disposition, which was granted by the 
trial court and later upheld by the Court of Appeals. The 
Court of Appeals reasoned that plaintiff failed to allege 
facts sufficient to show an adverse employment action oc-
curred within 90 days of having filed his complaint, a re-
quirement of the WPA. The Supreme Court rejected this 
holding, finding that plaintiff’s complaint had properly 
alleged an adverse employment action under the WPA by 
claiming a “job reassignment unique to plaintiff during 
undesirable hours at an undesirable location.” The Court 

http://www.mi.gov/ag
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also vacated a portion of the Court of Appeal’s decision 
finding that plaintiff had failed to plead participation in 
a protected activity, as that issue had not been raised by 
either party or addressed by the trial court. 

h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
supreme/2017/020317/64545.pdf. 

 

In Township of Lockport v. City of Three Rivers, 
331711 (May 9, 2017), the Michigan Court of Appeals 
held that a determination of whether property is “vacant” 
for purposes of the Home Rule City Act (HRCA), MCL 
117.1 et seq., requires an examination of a property’s use 
both above and below ground. In this case, the City of 
Three Rivers attempted to annex approximately 80 acres 
of land from the Township of Lockport after purchasing 
the land from private landowners. Although the surface 
of the land was unoccupied, the Township held a per-
manent easement under the land for a sub-surface water 
transmission line. Under the HRCA, a city may annex 
vacant land owned by the city without the need for affir-
mative action by the neighboring township in which that 
land is located. 

The trial court found in favor of the City, ruling 
that the land is question was vacant for purposes of the 
HRCA. The Court of Appeals, relying on Charter Twp 
of Pittsfield v Ann Arbor, 86 Mich App 228 (1978), re-
versed this decision, finding that the land at issue was 
not vacant as that term is used in MCL 117.9(8) because 
the underground water transmission line located on the 
land at issue was currently and constantly in use. The 
Court also emphasized the fact that the easement for the 
water transmission line was both permanent and non-ex-
clusive. The Court found that the fact that the water line 
was underground was irrelevant, noting that there was 
no “authority to support the notion that ‘property’ refers 
only to the above-ground portion of the land at issue.” 

h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/050917/65155.pdf

 In City of Coldwater v Consumers Energy Co, 151051 
(May 18, 2017), the Michigan Supreme Court held that 
Michigan Public Service Commission Rule 411(11) 
first-entitlement rights do not apply to municipal-
ly-owned entities, overruling a portion of Great Wolf 
Lodge of Traverse City, LLC v Pub Serv Comm, 489 Mich 

27 (2011). Under Rule 411, the first utility provider 
serving a customer is entitled to serve the customer’s en-
tire premises, and the customer cannot switch utility pro-
viders until service is discontinued. The Court found that 
that Rule 411 is “inapplicable when a municipal utility 
is involved and has not consented to the jurisdiction of 
the Michigan Public Service Commission.” The Court 
also held that “‘consumer’ as that term is used in MCL 
124.3(2) is defined “as an entity that receives electric 
service and that the use of the phrase ‘already receiving’ 
means that service needs to continue into the present in 
order for the no-switch rule to apply.” As a result, the 
no-switch rule did not prevent either property owner at 
issue from switching electric services, as Consumers En-
ergy had already discontinued service before the munici-
pal utility began providing service. 
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
supreme/2017/051817/65251.pdf 

In In re Application of MI Elec Transmission Co for 
Transmission Line, 150695 (May 12, 2017), the Michi-
gan Supreme Court affirmed a decision by the Court of 
Appeals holding that a certificate of public convenience 
and necessity (CPCN) issued by the Michigan Public 
Service Commission takes precedence over a conflict-
ing ordinance enacted by a township.  Oshtemo Charter 
Township passed an ordinance which required all new 
utility “lines, wires, and/or related facilities” within the 
Township to be constructed underground if they were lo-
cated either within the public right of way, or within 250 
feet of either side of a public right of way. Although the 
Supreme Court considered the township’s right to exer-
cise control of its streets pursuant to Article 7, Section 29 
of the Michigan Constitution, it ultimately determined 
the Township’s ordinance unconstitutionally unreason-
able. Thus, because the Township’s regulation was not a 
reasonable control regulating a matter of local concern, 
the CPCN issued by the MPSC pursuant to the Electric 
Transmission Line Certification Act, MCL 460.564 et 
seq., preempted the conflicting Township Ordinance.
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/051217/65212.pdf ; 

The Michigan Court of Appeals Order is 
available at: http://www.michbar.org/file/opinions/
appeals/2015/011315/59040.pdf

http://www.michbar.org/file/opinions/supreme/2017/020317/64545.pdf
http://www.michbar.org/file/opinions/supreme/2017/020317/64545.pdf
http://www.michbar.org/file/opinions/appeals/2017/050917/65155.pdf
http://www.michbar.org/file/opinions/appeals/2017/050917/65155.pdf
http://www.michbar.org/file/opinions/supreme/2017/051817/65251.pdf
http://www.michbar.org/file/opinions/supreme/2017/051817/65251.pdf
http://www.michbar.org/file/opinions/appeals/2017/051217/65212.pdf
http://www.michbar.org/file/opinions/appeals/2017/051217/65212.pdf
http://www.michbar.org/file/opinions/appeals/2015/011315/59040.pdf
http://www.michbar.org/file/opinions/appeals/2015/011315/59040.pdf
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In Van Buren Charter Township v Visteon Corpora-
tion, 331789 (May 16, 2017), the Michigan Court of 
Appeals found that Van Buren Charter Township’s claims 
for breach of contract and declaratory judgment against 
Visteon Corporation were not yet ripe for adjudication.  
Visteon and the Township entered into an agreement that 
dictated Visteon’s obligations to the Township in event of 
a shortfall in payments on bonds that Visteon had previ-
ously received from the Township.  After the Township 
received a report presenting 15 different cash flow scenar-
ios, each of which resulted in a future projected shortfall, 
it filed suit to recover shortfall payments from Visteon, 
seeking declaratory judgment on the bonds.  Visteon 
disputed any obligation to engage in negotiations pur-
suant to the agreement until after the Township actually 
experienced a bond payment shortfall.  The trial court 
granted summary disposition to Visteon and the Court 
of Appeals affirmed, holding that the Township’s claim 
for breach of contract was not ripe under the plain lan-
guage of the bond repayment agreement, and that no ac-
tual case or controversy existed necessitating declaratory 
relief.  Importantly, the court found that, “[b]ecause [the 
Township’s] purported future damages arise from what 
[the Township’s] own expert describes as a possible future 
harm that might occur, [the Township] may not recover 
in contract law now for the hypothetical losses it may one 
day experience.”
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/051617/65220.pdf

In Kowalchuck v City of Jackson, 330463 (May 23, 
2017), an unpublished per curiam opinion, the Michi-
gan Court of Appeals held that the City of Jackson had 
not engaged in the taking of private property through the 
operation of water-utility wells because groundwater is 
not subject to exclusive ownership. After the City began 
operating four groundwater wells, nearby landowners 
brought suit, claiming that they had been deprived of 
the right to use the groundwater beneath their property 
without just compensation. The landowners sought class 
certification and a writ of mandamus to compel condem-
nation proceedings under the Uniform Condemnation 
Procedures Act, MCL 213.51 et seq., but were denied by 
the trial court on the basis that they did not meet the 
numerosity requirement for class certification. The trial 
court also rejected the landowners’ argument that they 
were entitled to a claim under the UCPA, as no private 

property had been acquired by the City.  The Court of 
Appeals similarly declined to issue a writ of mandamus 
against the City and rejected the landowners’ takings 
claim on the basis that the landowners did not own the 
water under their properties, but were rather entitled 
only to reasonable use of the water, as was the City. The 
landowners did “not have the right to force [the City] to 
proceed under the UCPA” because the landowners did 
not establish a property right that entitled them to just 
compensation, nor did they establish a taking by the City. 
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/052317/65294.pdf

In Lanzi v Township of St Clair, 329795 (May 23, 
2017), an unpublished per curiam opinion, the Michi-
gan Court of Appeals reversed the trial court’s order de-
nying the Township of St. Clair’s motion for summary 
disposition, holding that plaintiff’s had failed to satisfy all 
the factors enumerated in the sewage system event excep-
tion to governmental immunity, and had further failed to 
plead a takings claim.  The Township’s sewer system was 
monitored and controlled by a supervisory control and 
data acquisition, or SCADA, system, which the Town-
ship relied on in its defense.  The Township presented 
the affidavit of a licensed engineer who investigated the 
SCADA system, which demonstrated that the mother-
boards of SCADA systems have a very low failure rate 
and are not normally expected to fail. The Township ar-
gued that, “due to an electrical failure, [the Township] 
did not know, or could not have known through the ex-
ercise of reasonable diligence” that the sewer system was 
defective.  Plaintiffs argued that the Township should 
have known that if the motherboard to the SCADA sys-
tem failed, there would be a risk of an overflow, and as 
such, should have installed a backup system.  The Court 
disagreed, holding that, “plaintiffs’ assertion that a piece of 
equipment could theoretically fail and that a backup system 
should be in place, without more, does not meet its burden” 
to show that the Township knew or should have known of 
the defect under MCL 691.1417.  The Court further held 
that the Township did not fail to take reasonable steps in 
a reasonable amount of time to remedy the defect, as the 
evidence showed that the Township had dispatched a crew 
to the area within minutes of receiving notice of the prob-
lem.  The Court also reversed the trial court’s denial of 
summary disposition on plaintiffs’ takings claim on the 
basis that, under Jones v. Powell, 462 Mich 329 (2000), 
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“no damage remedy exists for claims against a munici-
pality for a violation of the Michigan Constitution when 
an alternative remedy exists.”  Because plaintiffs had an 
alternate avenue for relief in a claim under Article V of the 
US Constitution, specifically 42 USC § 1983, plaintiffs 
could not sustain a claim for monetary damages against 
the Township for a violation of the Michigan Constriction. 
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/052317/65291.pdf

In SBC Health Midwest, Inc v City of Kentwood, 
151524 (May 1, 2017), the Michigan Supreme Court 
held that MCL 211.9(1)(a) does not require an educa-
tional institution to demonstrate nonprofit status in or-
der to claim the personal property tax exemption.  Peti-
tioner, which operates a college in the respondent-city, 
requested an exemption for the personal property used 
to operate the college. Respondent denied the request. 
The MTT also denied the request, finding that “MCL 
211.9(1)(a) only provides an exemption to nonprofit ed-
ucational organizations.”  The Court of Appeals reversed, 
finding that, based on the plain language of the statute, 
there was “no merit in the arguments asserted by respon-
dent that would have [the court] import a nonprofit re-
quirement” into the statutory tax exemption. The Court 
found that it was proper to consider MCL 211.7n, giv-
en that both statutory provisions address whether and 
to what extent the personal property of an educational 
institution is exempt from taxation. It determined, how-
ever, that MCL 211.9(1)(a) was clear on its face and that 
nothing in 211.7n would warrant reading terms into 
MCL 211.9(1)(a) that the Legislature saw fit to exclude. 
The case was remanded to the MTT to consider whether 
the petitioner meets the requirements of the statute and 
thus, is entitled to an exemption.
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
supreme/2017/050117/65131.pdf

In Flanagin v Kalkaska Cnty Rd Comm’n, 330887 
(May 23, 2017), the Michigan Court of Appeals held 
that the trial court did not err by denying the defen-
dant-county road commission’s motion for summary dis-
position in plaintiff’s negligence action.  Plaintiff sued 
defendant for her injuries when her vehicle collided with 
one of defendant’s plow trucks, which she claimed had 
crossed the centerline of the road and was being driven 

too fast for the conditions.  The Court held that MCL 
257.603 and 257.634 do not establish a “sort of im-
munity from suit or an excuse to be negligent.  Rath-
er, they merely recognize that drivers, under the covered 
circumstances, are not violating these particular provi-
sions of the motor vehicle code.”  The Court found that 
the applicability of these sections to a lawsuit arising out 
of a collision involving one of the specified vehicles is 
minimal.  Finally, the Court concluded that “the degree 
to which the snowplow allegedly crossed the centerline 
and whether doing so was proper in light of the driver’s 
ability to see oncoming traffic because of variables like 
the weather and the curve in the roadway, could allow a 
reasonable jury to conclude that the snowplow was negli-
gently operated at the time of the accident.” 
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/052317/65287.pdf

In Johnson v VanderKooi, 330536 (May 23, 2017), the 
Michigan Court of Appeals held that the defendant’s-po-
lice officers were entitled to qualified immunity on plain-
tiff’s Fourth and Fifth Amendment claims, concluding 
that the rights he asserted were not clearly established, 
and, as a result, the constitutional infirmities plaintiff 
alleged in the photograph & print procedure were not 
actionable.  Plaintiff claimed that defendant’s-police offi-
cers had violated his Constitutional rights by fingerprint-
ing and photographing him while he was being detained, 
but not under arrest. The Court disagreed, finding that it 
was not clearly established that fingerprinting and pho-
tographing someone during “an otherwise valid investi-
gatory stop violates the Fourth Amendment.” The Court 
also rejected plaintiff’s claim that the officers had con-
ducted a taking of his likeness, as defendants did not in-
terfere with “his ability to use his likeness or identify for 
his benefit or the benefit of others and did not prevent 
him from carrying out any future endeavors to benefit 
from his likeness.”  The Court also upheld summary dis-
position for the defendant-city on plaintiff’s municipal li-
ability claim, concluding that the evidence did not show 
that any alleged violation of his constitutional rights was 
due to an official municipal custom or policy.  Lastly, the 
Court held that the trial court did not err in granting 
defendants’ motion to strike plaintiff’s expert witness.  
h t t p : / / w w w. m i c h b a r . o r g / f i l e / o p i n i o n s /
appeals/2017/052317/65286.pdf
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For years, “big box” retail stores have been slash-
ing their property taxes by appealing to the Michigan 
Tax Tribunal and lowering assessments to a fraction of 
construction costs, even for brand new buildings. The 
big box retailers argued that new, build-to-suit, custom 
buildings built to the exact specifications of a big box 
store is worth much less than the cost of construction. 
The theory found traction in numerous MTT decisions, 
leading to a statewide reduction in local tax revenues of 
over $100 million dollars since 2013, according to the 
Detroit Free Press. Recently, however, the Michigan Su-
preme Court rejected an appeal by a big box retailer orig-
inating in the Upper Peninsula. 

In Menards, Inc v Escanaba, 154062 (October 20, 
2017), the Michigan Supreme Court rejected an ap-
peal involving the “dark store” theory of tax assessment. 
Menard appealed its 2012-2014 property taxes for a 
166,196 square foot big box store in the City of Escana-
ba, which determined that the true cash or market value 
of the store was for taxes purposes was approximately $8 
million for each year. Menard contended, based on an 
appraisal report, that the property was worth only $3.3 
million for all three years. In doing so, Menard relied on 
the sales comparison approach of assessing, which cited 
comparable sales of vacant or “dark” buildings as a means 
to value an occupied, big box retail store. The City ar-
gued that following the dark store theory of valuation 
results in erroneous, low values because sales of vacant 
big box stores are typically for uses other than the prop-
erty’s highest and best use due to deed restrictions on use 
or other factors.

The Michigan Tax Tribunal essentially adopted 
Menard’s value. The Court of Appeals reversed the MTT 
and remanded the case to that body for a new determina-
tion of value in light of flaws in both parties’ approaches 
to value. The Court of Appeals also held that: (1) deed 
restrictions limiting the potential uses of a “comparable” 
property reduce the number of potential buyers of the 
property, but that there was insufficient evidence present-
ed at the Tribunal level as to the effect of the deed-re-
stricted sales relied upon by Menard; and (2) the Tribu-
nal improperly rejected the City’s cost approach by not 
examining the cost approach to value in light of the fact 
that deed restrictions on the sales of other big-box stores 
limited the market.

The Michigan Supreme Court denied Menard’s ap-
plication for leave to appeal without substantive addi-
tional comment. The case will now return to the Michi-
gan Tax Tribunal for further proceedings, per the Court 
of Appeals’ decision. 
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