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From the Chair

Summer is finally here and life is 
beginning to return to “normal.” With 
the lifting of COVID-19 restrictions by 
the State of Michigan the Insurance and 
Indemnity Section hopes to begin a re-
turn to in person meetings and events by 
this fall, with proper safety precautions 
maintained.

Scholarship Essay

We are excited to announce that Haley Tenelshof is the 
winner of the Section’s 2021 scholarship. Haley is a rising 3L 
at Michigan State University College of Law. She will receive 
$5,000.00 to put toward her education. We wish Haley luck 
in her final year of law school and hope to see her in the future 
at Section meeting and events. Haley’s winning essay discusses 
liability issues related to autonomous and semi-autonomous 
vehicles. It is published in this edition of the Journal. Please 
check it out!

Program – July 28, 2021 (via Zoom)

How to Successfully Mediate Coverage and Liability 
Matters Together – Tips from a Panel of Expert Mediators 
and Attorneys. As this edition of the Journal goes to press, we 
are actively working on our next Webinar, which will be pre-

sented via Zoom on July 28, 2021 at 4 pm. As most attorneys 
practicing in this area know, mediating when both underly-
ing liability issues and coverage issues exist can be tricky. Our 
panel of experienced and respected attorneys and mediators 
will walk us through the process and provide insights and tips 
on how to successfully mediate these complicated cases. We 
are excited to have the following presenters participating in the 
Webinar: Ven Johnson, Elaine Pohl, John Eads, Daniel Ma-
karski and Bill Jack. 

If you are interested in attending (via Zoom) the Webinar 
you can register at: https://us02web.zoom.us/webinar/register/
WN_phcPeSDmQTCMREVMRcIFWw.

If you have trouble or have any questions, please let me 
know: Nicole.Wilinski@ceflawyers.com.

Next meeting, Suggestions and Section Involvement

Please continue to follow our Facebook Page for informa-
tion on upcoming meetings, including details on our fall an-
nual meeting and program and other educational events. 

If you have suggestions for topics or speakers for programs, 
please share! 

This section is made up of a diverse group of policyholder 
and insurer sided attorneys. If you have any interest in getting 
more involved with the council, a great way to start is by at-
tending a meeting or writing an article for Journal. 

I hope to see many of you in person soon. 

The Journal is a forum for the exchange of information, analysis and opinions concerning insurance and indemnity law and 
practice from all perspectives.  The Journal – like the Section itself – takes no position on any dispute between insurers and 
insureds. All opinions expressed in contributions to the Journal are those of the author.  We welcome all articles of analysis, 
opinion, or advocacy for any position.  

Copies of the Journal are mailed to all state circuit court and appellate court judges, all federal district court judges, and the 
judges of the Sixth Circuit who are from Michigan.  Copies are also sent to those legislators who are attorneys.

The Journal is published quarterly in January, April, July and October.  Copy for each issue is due on the first of the preced-
ing month (December 1, March 1, June 1 and September 1).  Copy should be sent in editable format to the editor at HOC@
HalOCarrollEsq.com. 

Editor’s Notes
By Hal O. Carroll, www.HalOCarrollEsq.com

https://us02web.zoom.us/webinar/register/WN_phcPeSDmQTCMREVMRcIFWw
https://us02web.zoom.us/webinar/register/WN_phcPeSDmQTCMREVMRcIFWw
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Autonomous Vehicles: Who Should be Liable for 
Accidents Involving Them?

Autonomous Vehicles in the News

What comes to mind when you hear of autonomous ve-
hicles (AVs)? In recent news, AVs have received a lot of atten-
tion for accidents, fatalities, and safety concerns. 

For example, in Southern California on May 5, 2021, 
a Tesla Model 3 electric vehicle allegedly had the Autopilot 
system activated, a feature that is intended to keep a vehicle 
centered in its lane and a safe distance behind the vehicles in 
front of it.1 The driver of the AV died from injuries sustained 
when his vehicle struck an overturned tractor-trailer on the 
expressway.2

In Texas, two men died after their Tesla crashed and caught 
fire. At the time of the crash, it is believed that no one was 
driving the vehicle.3 Investigations will determine the cause 
of the crashes, but Tesla maintains that Autopilot is not fully 
autonomous and that drivers must remain attentive and pre-
pared to intervene.4 

In Arizona, an Uber test 
driver faces criminal charges of 
negligent homicide because she 
was responsible for monitoring 
a self-driving vehicle that killed 
a pedestrian in 2018. She was 
allegedly watching a television 
show on her smartphone at the 
time of the accident. Uber will 
not face criminal charges; the 
National Transportation Safety 
Board and police determined the 
mostly likely cause of the crash 
was human error.5  

These are just a few stories 
that made headlines in the last 
few years, but not all of the news 
on AVs has been negative. There 
have been positive developments 
as well. Last year, Michigan an-
nounced exciting plans for a con-
nected and autonomous vehicle 
corridor, which will be among the 
first in the nation.6  In addition, 
an on-demand autonomous shut-
tle will be available to the public 

in Ann Arbor, which will benefit individuals who do not want 
to rely on a vehicle while in the city.7 

As evidenced by these reports, sometimes drivers are negli-
gent or technology fails, both of which can lead to severe conse-
quences. However, these reports in the news often fail to address 
what happens to accident victims after a crash, and in particular, 
who is held liable for their injuries and economic losses? 

SAE Levels of Driving Automation

Before examining the liability issues for AVs, it is impor-
tant to understand what is meant by “Autonomous Vehicles.”  
The Society of Automotive Engineers (SAE) International 
updated the levels of driving automation this year.8 The SAE 
levels range from Level 0 to Level 5, and the SAE chart details 
the human involvement, the automated driving features, and 
examples of features at each level. 

By Stefania Gismondi, Foster Swift Collins and Smith, PC
© 2021

Source: © SAE International from SAE J3016™ “Taxonomy and Definitions for Terms Related to Driving Automation 
Systems for On-Road Motor Vehicles (2018-06-05)”, https://www.sae.org/standards/content/j3016_201806/.  
Reprinted with permission

https://www.sae.org/standards/content/j3016_201806/
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The first three levels (0 through 2) describe vehicles with 
“driver support features” such as automatic emergency brak-
ing, blind spot warning, lane departure warning, lane center-
ing, and adaptive cruise control.  In these levels, the driver 
remains in full and active control of the vehicle when the fea-
tures are engaged.

The next three levels (3 through 5) apply when the vehicle’s 
features actively drive the vehicle when engaged. In both level 
3 and 4, the self-driving features will drive the vehicle when 
all necessary conditions are met.  In level 3, the feature may 
request that the driver take over the vehicle, but the feature 
will not require the driver to take over under level 4.  Level 5 
is the highest degree of vehicle autonomy, and the vehicle is 
designed to drive itself under all conditions.

The key difference between the right side and left side of 
the chart is whether the driver is still driving the vehicle. The 
driver is classified as still driving when the AV features are en-
gaged for levels 0, 1, and 2. For Levels 3, 4, and 5 vehicles, the 
driver is no longer driving when the AV features are engaged. 

Insurance companies are accustomed to handling liability 
claims arising from accidents occurring with Level 0, 1, and 
2 vehicles. However, liability issues become more complicated 
when there is no driver in accidents involving Level 3, 4, and 
5 vehicles. 

United States Lacks Federal Regulation for AVs

Currently, the United States does not have a specific federal 
regulatory system to govern AVs. The United States Depart-
ment of Transportation and National Highway Traffic Safety 
Administration developed voluntary guidance to standards for 
automated driving systems.9 

Under the current framework, the federal government 
regulates the vehicles and the states and cities regulate the 
drivers. The existing safety standards assume the presence of 
a human driver, which could raise issues for technology and 
safety standards in the future when the vehicle does not have 
a driver. Automakers must seek waivers to develop vehicles 
without traditional controls required for Federal Motor Ve-
hicle Safety Standards (FMVSS) certification. The vehicles 
seeking these waivers must exhibit the equivalent or greater 
safety level than that of a vehicle compliant with FMVSS. 
Although companies can seek exemptions for up to 2,500 
vehicles, many argue that the rule is too low to justify the 
cost in creating and testing AVs.10

It is not often that the leaders of major corporations request 
more federal regulation, but Ford’s CEO, Jim Farley, recently 
urged for more federal regulations and standards for fully or 
partially automated vehicles in the United States to tighten 
the safety of electronic driving systems. He is not alone, as 
others in the industry including automakers, industry advo-
cacy groups and corporations argued for legislation to allow 
for more deployment of AVs in February of this year. 

Whether a federal regulatory system for AVs will be imple-
mented remains uncertain. Legislation was recently reintro-
duced in the House of Representatives, which claims to assist 
agencies and industries deploying AVs around the country.11 
Earlier this year, senators introduced bipartisan legislation 
named American Vision for Safer Transportation through Ad-
vancement of Revolutionary Technologies Act with the goal of 
improving the development and testing of AVs.12 Even with 
the expressed interest for federal legislation of AVs in both 
houses of Congress, no bills have been passed yet, so the states 
are left to develop their own laws, orders, and regulations re-
garding AVs. 

Sample State by State Framework

How are the states handling AVs? 
While an examination of the current legislation, orders, or 

regulations of all 50 states is beyond the scope of this article, a 
review of the laws in each of the states in the above headlines is 
worthy of a discussion. As can be seen, the assumption of risk 
and liability for an AV can vary in each state.  

Michigan 

Michigan enacted legislation to address AVs. According 
to Michigan’s statute, the operator of the vehicle for purposes 
of complying with traffic and motor vehicle laws is the auto-
mated driving system (or any remote or expert assist activity) 
when engaged. When the automated driving system is in con-
trol of the vehicle, then a motor vehicle manufacturer assumes 
liability for each incident in which the automated driving sys-
tem is at fault. See MCL 257.665b; 257.665. 

Michigan’s law appears to hold the manufacturer liable un-
der a product liability theory rather than the operator/driver. 
However, the manufacturer is immune from liability that aris-
es from a modification to an AV, automated driving system, or 
automated driving technology by another person without the 
manufacturer’s consent. See MCL 257.665a.

Arizona 

At the time of the accident with the Uber self-driving ve-
hicle in 2018, Arizona did not have any legislation address-
ing AVs. Following the accident, the state’s governor issued 

Currently, the United States does not have a 
specific federal regulatory system to govern 
AVs. The United States Department of 
Transportation and National Highway Traffic 
Safety Administration developed voluntary 
guidance to standards for automated driving 
systems.
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executive orders that provided safety guidelines for testing and 
operating AVs, but also provided instruction to avoid any un-
necessary regulation and hindrance to new technology.13 

This year, Arizona introduced its first bill to regulate self-
driving vehicles; Arizona’s governor signed HB 2813 on March 
24, 2021. 

The bill defined a fully autonomous vehicle as a vehicle 
equipped with an automated driving system designed to func-
tion as level 4 or 5 under SAE J3016 that may function solely 
by the automated driving system or by a human driver when 
the automated driving system is not engaged.

A fully autonomous vehicle (without human driver) must 
submit a law enforcement plan and a statement acknowledg-
ing certain requirements, including that the automated driv-
ing system will achieve minimal risk conditions if a failure oc-
curs, the AV is capable of complying with traffic and motor 
vehicle safety laws, and AV is in compliance with federal law 
and safety standards. The operation of an AV, with or with-
out a human driver, is subject to all applicable federal and 
state laws. Similar to Michigan’s law, the technology system is 
considered to be the driver of the AV. More specifically, when 
engaged, the automated driving system is considered the op-
erator of the AV for purposes of compliance with traffic or 
motor vehicle laws. 

California

California developed a program to allow manufacturers to 
test AVs with and without a driver. Unlike the laws in Arizona 
and Michigan, the driver of an AV in California is a person 
rather than a manufacturer or a technology system. In particu-
lar, the operator of an AV is the person in the driver’s seat, or 
if there is no person, the person who causes the autonomous 
technology to engage. See §38750(a)(4). 

An AV may be operated on public roads in California for 
testing purposes if certain requirements are met including an 
operator designated by the manufacturer, a driver remaining 
in the driver seat monitoring the safety of the AV and capable 
of taking over immediate manual control of the AV in the 
event of technology failure or emergency, and instrument 
of insurance, surety bond, or proof of self-insurance in the 
amount of $5,000,000. See §38750(b). 

In the case of the Tesla crash earlier this year, the driver of 
the vehicle would have been responsible for monitoring and 
taking control of the vehicle. 

Texas

In Texas, an automated vehicle may be operated with an 
automated driving system engaged, with or without a hu-
man operator physically present in the vehicle, however, the 
AV may not operate with an automated driving system en-
gaged unless the vehicle is capable of complying with traffic 
and motor vehicle laws; the AV is equipped with a recording 

device installed by the manufacturer; the AV is equipped with 
an automated driving system that complies with federal law 
and federal motor vehicle safety standards; the AV is registered 
and tilted in accordance with state law; and the AV is cov-
ered by motor vehicle liability coverage or self-insurance in the 
amount of coverage required by law. See §545.454. 

Unlike Michigan, California, and Arizona, Texas considers 
the owner of the vehicle to be the operator, not the manu-
facturer. When an automated driving system is engaged, the 
owner of the system is considered the operator for purposes of 
compliance with traffic and motor vehicle laws, regardless of 
whether the person is physically present in the vehicle while 
the vehicle is operating. A licensed human operator is not re-
quired to operate a motor vehicle if an automated driving sys-
tem is engaged. See §545.453.

Future Liability Implications

AVs will be in our future as will accidents involving them. 
Who will be responsible for an accident involving an AV? 
Should it be the driver, the manufacturer, or the owner? Cur-
rently, the answer to these questions depends on which state 
the accident occurs. 

Without a federal regulatory system for AVs in the United 
States, a patchwork of laws exists for deployment and testing 
of AVs among the states. 

Some states follow a product liability theory and shift li-
ability to the manufacturer, but issues could arise if vehicles 
are modified or altered after market. 

Other states leave the liability with the driver of the AV, 
which leads to another question regarding who is considered 
the driver of the AV. Again, the answer may not always be the 
same depending on which state the accident occurred. The 
driver of an AV may be the automated driving system, the 
owner of the AV, or the person in control of the automated 
driving system.  

Even if the driver is defined as a person, what happens if 
the technology of an AV fails and causes the accident? In a 
situation of an AV defect, must the driver’s insurance carrier 
seek subrogation against the manufacturer? 

States may also require AVs to carry surety bond or liability 
coverage of a specified amount. Although the number of states 
that have issued executive orders and legislation has increased 
over the last ten years, there are still states that do not have any 
laws or orders to address AVs.  

Besides the evolving laws regarding AVs, how will the in-
surance industry handle claims resulting from injuries caused 
by AVs? 

Motor vehicle and traffic laws were intended to regulate 
human drivers and insurance companies typically issue poli-
cies to drivers and/or vehicle owners. For example, in Michi-
gan’s existing no-fault system, accident victims seek first-party 
benefits for medical expenses, wage loss, household services, 
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and personal care from an insurance carrier in an order of pri-
ority defined by statute. Michigan’s no-fault statute replaced 
the tort system as a mode of recovery for accidental bodily 
injuries with the goal of providing accident victims with 
assured, adequate, and prompt compensation for economic 
losses.14 If a dispute arises, individuals may sue the insurance 
companies for benefits. Injured parties may still pursue a civil 
action against the at fault negligent driver under a tort theory 
if they suffer a “threshold injury.” In a tort action, the injured 
person may recover non-economic losses and economic losses. 
See MCL 500.3135. 

However, if manufacturers are to be held liable for an ac-
cident involving an AV in Michigan, must an injured person 
bring a claim for a defect against the manufacturer or oth-
er party in the chain of development? Will product liability 
claims adequately meet the goals of the no-fault statute to pro-
vide prompt compensation for injured persons? Can an in-
jured party sue a manufacturer of an AV for tort liability? The 
statute for tort actions provides that a “person” may be subject 
to tort liability for noneconomic loss caused by ownership, 
use, or maintenance of a motor vehicle, but is a manufacturer 
considered a person? 

Many questions regarding the liability of AVs remain un-
answered, but the current regulatory and insurance system 
was not designed to address the emerging technology involv-
ing AVs. We must stay tuned to see how the insurance indus-
try, federal government, and states adapt as the technology for 
AVs advance.

About the Author

Stefania Gismondi is a shareholder with Foster Swift Col-
lins and Smith, PC in the firm’s Southfield office. Her litigation 
practice includes insurance coverage disputes, no-fault personal 
protection insurance claims, and defending against uninsured 

and underinsured motor benefits. She also follows insurance and 
liability issues and trends regarding autonomous vehicles.   Her 
email address is sgismondi@fosterswift.com
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Yes, I Have a Reservation
The Do’s and Don’ts of Reservation of Rights Letters

By Laura Meyer Gregory and Chantal M. Roberts

A reservation of rights letter is a carrier’s notification to the 
insured of potential coverage issues. It prevents waiver of the in-
surer’s rights to deny coverage under the policy at a later date. 
From the standpoint of the insured, these letters can be intimidat-
ing and scary; from the standpoint of the adjuster, they can be 
onerous. By presenting a fictitious claim, this article will dissect 
the reservation of rights letter to make it more palatable for both 
the insured and insurance  company.

At 5 p.m. Central time on August 27, 2020, 50 miles 
south of Shreveport, Louisiana, Hurricane Laura finally 
slowed to a tropical storm—and in so doing took on a magni-
tude unlike any other in Arkansas since the unnamed Septem-
ber 1941 Texas hurricane.

Despite other remnants of hurricanes that have affected 
Arkansas, none created a tropical storm warning for the land-
locked state like Laura did. In addition to contributing to 
record rainfalls leading to flash floods, Laura spawned eight 
tornadoes in northeastern Arkansas, which led to power out-
ages from fallen trees and power lines.1

To  better understand the concept of reservation of rights 
letters, let’s consider fictitious insureds Bill and Mary Brant, 
who have a vacation and retirement home in Pocahontas, Ar-
kansas, that was damaged by a tornado.

Due to a prior engagement, the Brants were unable to im-
mediately drive the three hours from their primary home to 
their second home to inspect it for damage after the tornado 
hit. They arrived in  Pocahontas a week later to find an array of 
damages, and they called their agent to file a claim.

The Brants purchased a dwelling policy that contains a 
standard, unendorsed Section I Dwelling Property 3 – Spe-
cial Form (DP 00 03 12/02) for their secondary home. Upon 
making contact and discussing the loss with the Brants, the 
adjuster, Natalie, had several coverage questions.

Natalie discovered that the Brants had spoiled food, inte-
rior water damage—which progressed to produce mold dam-
age—and roof damage due to a fallen tree. To ensure that no 
waiver of these limitations on coverage exists, Natalie must 
send either a reservation of rights letter or a non-waiver agree-
ment to the Brants, alerting them of the coverage issues and 
directing them to the applicable policy sections—and protect-
ing the insurer’s rights.

This process would be very similar even if the Brants and 
Natalie were located elsewhere. The discussion is not specific 
to one state’s law. However, please check the applicable state’s 
law before issuing a reservation of rights or non-waiver agree-
ment to ensure compliance.

What Is a Reservation of Rights?

A reservation of rights is a notification to the insured by 
the insurer regarding potential coverage issues. It prevents 
waiver of the insurer’s rights to deny coverage under the policy 
at a later date.

Although serving the same purpose, a reservation of rights 
letter and a non-waiver agreement are different. Usually a res-
ervation of rights letter is a one-way letter, a notification from 
the carrier to the insured about a coverage issue; a non-waiver 
agreement is signed by both the insurer and the insured and 
simply acknowledges the existence of a coverage question.

A reservation of rights letter protects the carrier’s interests 
and informs the insured that some parts of a loss may not be 
covered.  The letter states that the insurer will continue to 
investigate the claim but may ultimately deny all or part of it 
if no coverage is found.2

As reasserted in Harleysville Grp. Ins. v. Heritage Communi-
ties, Inc., quoting from New Appleman on Insurance, the letter 
benefits the policyholder “‘by alerting the policyholder to the 
potential that coverage may be inapplicable for a loss; that 
conflicts may exist as between the policyholder and the in-
surer; and that the policyholder should take steps necessary to 
protect its potentially uninsured interests.’”3

A popular misconception is that a reservation of rights let-
ter is only needed during a lawsuit where the carrier’s and in-
sured’s interests are in conflict; however, whenever the insurer 
finds coverage or policy questions, it should send a reservation 
of rights letter.

Reservation of rights letters preserve the insurer’s right to 
assert defenses if there is a lawsuit at a later date or if the in-
surer later denies coverage for the loss.4 And they are appropri-
ate in both first- and third-party situations.

To continue to investigate a first-party loss without poten-
tially waiving coverage limitations, an insurer needs to send a res-
ervation of rights letter. In a third-party claim, an insurer might 
cover portions of the allegations against the insured, but not all.
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To maintain its defenses to coverage, the insurer must then 
issue a reservation of rights and defend the insured “under a 
reservation of rights.”

In Western Heritage Ins. Co. v. Asphalt Wizards,5 the court 
stated that even if the summary of the claim was detailed, if it 
was not tied to the policy language, the reservation of rights 
letter would be ineffective. The Western Heritage court, dis-
cussing reservation of rights letters under Missouri law, out-
lined items contained in a typical reservation of rights letter, 
finding that it:
(1)  identifies the policy at issue; 

(2)  quotes, or at least refers to, the relevant policy provisions 
and identifies any terms, conditions, or exclusions which 
may bar coverage;

(3) refers to specific, relevant allegations in the complaint;

(4) identifies which claims may not be covered; 

(5)  explains in detail the basis for the insurer’s coverage posi-
tion;

(6)  sets forth the proposed arrangement for providing a de-
fense and, depending on the law of the jurisdiction, advis-
es the insured of its right to independent defense counsel; 

(7)  advises the insured of any actual or potential conflicts of 
interest between the insurer and the insured;

(8)  reserves the right to withdraw from the defense; 

(9)  contains a general reservation of rights, including the 
right to assert other defenses the insurer may subsequently 
learn to exist during further investigation; and 

(10)  uses the words “reservation of rights.” … 

and it must be timely.6

State law varies regarding what elements a reservation of 
rights letter must contain to be effective and preserve the 
rights of the carrier. Generally, it must clearly notify the in-
sured of the rights that are being reserved based on the claim 
at issue (the insurer’s position) and be done in a reasonable 
time (under the circumstances at issue).

Ensuring Timeliness and Specificity

Back to our fictitious case, as soon as Natalie recognizes 
that the Brants’ policy may not cover certain aspects of their 
claim, she must issue a reservation of rights letter.

While there is no specific timeline for sending this letter, 
courts in most states will look to whether an insured is preju-
diced, or relied on coverage due to the lack of a reservation of 
rights letter. This could prevent the insurer’s loss of defenses.

With this in mind, an insurer should strive to issue or up-
date a reservation of rights as soon as it is aware of a potential 
coverage issue.

If Natalie dallies in notifying the Brants of the coverage 
issues, she may waive the limitations on coverage and/or estop 
the carrier from asserting its rights to later deny coverage. This 
is the process she should follow:

1. Use the phrase “reservation of rights”

Natalie ’s reservation of rights letter should notify the 
Brants that the letter they are reading is, in fact, a reserva-
tion of the carrier’s rights by using the words “reservation of 
rights.”7 Placing this phrase near the top and on the first page 
will avoid any confusion regarding the reason for the letter.

2.  Identify the policy

Like the phrase “reservation of rights,” the policy num-
ber and type should be immediately identified to avoid any 
confusion.

3.  Summarize the facts and tie them to the policy

A reservation of rights letter may not protect the carrier 
if it does not adequately inform the insured of the coverage 
issue. States’ laws on this issue vary, so adjusters must know 
their jurisdiction.

For example, in Hoover v. Maxum Indemnity Co., 730 
S.E.2d 413 (Ga. 2012), the court held that “A reservation of 
rights is not valid if it does not fairly inform the insured of the 
insurer’s position.” It further stipulated that a reservation of 
rights letter must be specific. Otherwise, a court generally has 
to interpret the reservation in the insured’s favor.

All too often the reservation of rights letter gives a brief 
summary of the claim followed immediately by pages of the 
policy that allegedly correspond to the loss facts. Or the letter 
does not specifically quote the policy language, but instead 
quotes the sections, assuming the insured has a copy of the 
policy to review.

The South Carolina Supreme Court stated that to be ef-
fective, a reservation of rights must provide an insured with 
“sufficient information to understand the reasons the insurer 
believes the policy may not provide coverage. … [G]eneric 
denials of coverage coupled with furnishing the insured with 
a copy of all or most of the policy provisions (through a cut-
and-paste method) is not sufficient.”8

For example, a court could find Natalie’s letter ineffective if 
the only statement regarding the rights reserved were as follows:

“There is a coverage question on your policy, and 
there may not be coverage under your DP 00 03 
12/02 for mold, spoiled food, and trees due to the 
following policy language: A. 2. c. (8) (c); A. 4.; 5.”
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A court is much more likely to find Natalie’s letter 
effective if it reads like this:

“There is a coverage question on your policy with 
regard to this loss. A tree fell through your roof, 
and you experienced interior water damage, which 
has now resulted in mold in your home. Mold may 
not be a covered loss under the DP 00 03 12/02 as 
found on pages 1, 5-6 of 13 of your policy. The cor-
responding language is as follows:

Perils insured AgAinst

A.  Coverage A – Dwelling And Coverage B – 
Other Structures

…

2. We do not insure, however, for loss:

…

c.  Caused by:

…

(8) Any of the following:

…
(c) Smog, rust or other corrosion, 
mold, wet or dry rot;

The following terms are defined in the policy:

definitions

In this policy, “you” and “your” refer to the “named 
insured” shown in the Declarations and the spouse 
if a resident of the same household. “We,” “us,” and 
“our” refer to the Company providing this insur-
ance. In addition, certain words and phrases are de-
fined as follows:

…

2.   “Fungi” means any type or form of fungus, in-
cluding mold or mildew, and any mycotoxins, 
spores, scents or by-products produced or re-
leased by “fungi”.

Natalie would then move to the next coverage issue, the 
power outage and spoiled food, followed by the downed trees, 
separating coverage questions into individual paragraphs with 
the specific, relevant policy language used. If coverage is ex-
cluded over several sections in the policy, this should also be 
broken down into bite-size sections:

“While there is coverage for trees under your dwell-
ing policy, they are only covered for six specific per-
ils. These perils are: fire/lightning; explosion; riot/
civil commotion; aircraft; vehicles; and vandalism/

malicious mischief. It is our understanding that the 
tree that damaged your structure fell due to wind-
storm. Windstorm may not be one of the covered 
perils; therefore, there is a third question regarding 
coverage under your policy. I draw your attention to 
the following policy language on page 3 of 13 of the 
DP 00 03 12/02 form, which states:

Section I

OTHER COVERAGES

…

5. Trees, Shrubs, And Other Plants

We cover trees, shrubs, plants, and lawns, on the 
“Described Location” for loss caused by the following 
Perils  Insured Against:
a. Fire or lightning;
b. Explosion;
c. Riot or civil commotion;
d. Aircraft;
e. Vehicles not owned or operated by 

you or a resident of the “Described 
Location”; or

f. Vandalism or malicious mischief, including 
damage during a burglary or attempted 
burglary, but not theft of property.

You do have Debris Removal for damage to your 
covered property. Unfortunately, the tree may 
not be covered, and there may not be any Debris 
Removal coverage for the expenses to detach the 
tree from your property. I draw your attention to 
the following policy language of the DP 00 03 
12/02, page 3 of 13, which states:

Section I

OTHER COVERAGES

1. Debris Removal

We will pay your reasonable expense for the removal 
of:
a. Debris of covered property if a Peril Insured 

Against causes the loss

Unlike some reservation of rights letters that attempt to 
bury the relevant policy language, an effective reservation of 
rights letter cuts out the extraneous policy provisions. If Nata-
lie had a concern about omitting the exclusions that precede 
the ones quoted, enclosing a copy of the policy and highlight-
ing the relevant areas would be helpful for the Brants.

Some states do not enforce general language in a reserva-
tion of rights, while others actually require that the rights re-
served be specifically described. Again, know your jurisdiction.
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As noted in the above examples, Natalie’s reservation of 
rights letter must have specific policy language and be in bite-
size pieces to fully inform the Brants of the carrier’s concerns 
about coverage. However, insurers in most states also opt to 
add a general reservation of rights at the end of their letters. 
This notes the right to claim other policy provisions as the loss 
is investigated.

Other  Considerations

Defense, including the right to withdraw—If a claim had 
been asserted by a third party against the Brants, then there 
would’ve been a liability claim as well as the property loss 
claim. If a coverage question arises regarding the liability claim 
on the Brants’ dwelling liability policy, Natalie should include 
in the reservation of rights that the insurer will defend the 
Brants but is doing so pursuant to a complete reservation of 
rights, including the specific policy terms indicated in the res-
ervation.

In these circumstances, the insurer usually appoints defense 
counsel, although in some states the insured has the right to 
independent—or so-called Cumis or Moeller—counsel, due 
to the reservation of rights. Natalie may need to inform the 
Brants of their right to independent defense counsel, depend-
ing on the jurisdiction.

Also, Natalie should assert the carrier’s right to withdraw a 
defense in the event that there is no duty to defend the claim 
against the Brants. In some jurisdictions, the insurer may be 
able to recoup defense costs expended prior to withdrawing the 
defense or for defense costs limited to uncovered claims if the 
carrier asserts the right to do so in the reservation of rights letter.

Letter recipients—The Brants should receive the reservation 
of rights letter at the address on the policy, or as updated with 
the insurer. Since the property in question is a vacation home, 
Natalie should make sure the letter is directed to the primary 
mailing address. If this is unclear, she should err on the side of 
sending additional notices. If there is more than one insured, 
such as an additional named insured, both parties should re-
ceive a copy of the letter.9

Natalie should send all letters by U.S. Postal Service certi-
fied mail, return receipt requested. Since the majority of in-
sureds have electronic mail, sending the letter and highlighted 
policy copy via email may also be helpful. However, the insur-
er should also always send the letter through the postal service, 
and the return postcard should be kept in the claim file.

Further, the Brants’ insurance agent should be copied on 
the reservation of rights letter.

Required notices—Some states require a reservation of rights 
(and possibly all communications with the insured following 
the making of a claim) to include specific information and/or 

language. For example, the reservation of rights may need to 
notify the insured of its right to independent counsel at the 
expense of the insurer or need to provide contact information 
for the state’s commissioner of insurance.

Continued Steps

Because many insureds do not understand what a reserva-
tion of rights letter is, they may be upset if they receive one 
without prior explanation. Indeed, many insureds believe a 
reservation of rights letter is a letter of declination. Natalie 
should be prepared to speak with the Brants and explain to 
them what a reservation of rights is, its purpose, and the basis 
for the company’s reservations with regard to this claim.

The National Association of Insurance Commissioners 
Unfair Claims Practices Model Rules and Regulations instruct 
carriers to explain coverages to insureds. The best time to do 
this is upon first contact, and the best time to alert the in-
sured to the possibility of a coverage issue is during this first 
call. However, if Natalie is unaware of coverage issues until 
after she receives the appraiser report, then she should call the 
Brants and their agent to explain these issues before writing 
the letter.

As Natalie continues her investigation, the reservation of 
rights should either be updated, converted into a denial, or 
withdrawn. Some states require an insurer to periodically up-
date the insured on the status of the reservation of rights with 
regard to each of the claims at issue. For example, the no-
tice requirements may be different for the first-party property 
damage claim than for the third-party liability claim.

Not all jurisdictions have decided on the issue of recouping 
defense costs. Those that have differ widely in their treatment 
of it, as noted in Couch on Insurance:

Some jurisdictions hold to the view that there is no right to 
reimbursement where neither the policy nor any other agree-
ment provides for reimbursement in the event that it is later 
determined that the insurer had no duty to defend, some take 
the view that litigation costs are reimbursable only if there is 
no duty to defend, and others take the view that litigation 
costs are reimbursable if it is ultimately determined that there 
was no coverage under the policy, even though the insurer did 
have a duty to defend until that lack of coverage was finally 
determined, assuming that the insurer has proceeded under a 
reservation of rights.10

To recap, a reservation of rights letter that fairly and ad-
equately informs the insured of coverage questions should:

1. Be timely.

2. State that it is a reservation of rights.

3. Identify the applicable policy.

4. Specifically discuss the claim and how it relates to the 
policy in question.
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5. Take the coverage issues and place them into bite-size, 
easy-to-understand language accompanied by the relevant 
policy language.

6. Include a general reservation of rights for other defenses as 
the investigation continues.

7. Advise the insured of its right to independent counsel if 
necessary.

8. Be sent to all insureds.

9. Include a right to recoup defense costs, if allowed in the 
jurisdiction.

10. Provide all notices required in the jurisdiction, if any.

11. Be updated to provide that the reservations continue or 
either change to a denial of coverage or be withdrawn.

After receiving clear communication and a well-written let-
ter that follows these protocols, the Brants are not alarmed by 
the insurer’s reservation of rights. And Natalie can rest assured, 
knowing that she best served her customer and the insurer. 

Note: This article was published in the Spring 2021 issue of 
Insights, a publication of the CPCU , a Professional Journal by 
the Institutes – CPCU Society, and is reprinted with permission.
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Autonomous Vehicles: 
Who Should be Liable for Losses and 
How the Automobile Insurance Industry May Change
By Haley Tenelshof, Michigan State University College of Law

Introduction

As autonomous vehicles evolve and become more com-
monly used, the auto insurance industry will have to evolve as 
well and adapt to the new technology. A plethora of legal areas 
will be affected, but two major questions for the auto insur-
ance industry that will need to be answered are: (1) who will 
be held liable for accidents involving autonomous vehicles, 
and (2) which party, or parties, will need to carry insurance on 
an autonomous vehicle to compensate for losses?

Google’s Self-Driving Car Project found that 94 percent 
of automobile crashes in the United States involved human 
error.1 The new technology within autonomous vehicles will 
significantly reduce crashes by eliminating the human error el-
ement, or reducing it, depending on which level of automation 
the car is operating in at the time. With greater autonomy, and 
human error virtually eliminated, a portion of the liabilities 
should fall on autonomous vehicle manufacturers.2 This may 
decrease, or even eliminate in the future, the need for auto 
insurance for drivers.3

Background

The National Highway Traffic Safety Administration has 
described five stages of automation.4 Level 0 is the most basic 
form of driving: the human driver does all the driving and no 
automation is involved.5 

In Level 1, the vehicle is equipped with “[a]n advanced 
driver assistance system (ADAS), which can sometimes  assist 
the human driver with either steering or braking/accelerating, 
but not both simultaneously.”6 

Level 2 also includes an ADAS, but the ADAS “can itself 
actually control both steering and braking/accelerating simul-
taneously under some circumstances. The human driver must 
continue to pay full attention (monitor the driving environ-
ment) at all times and perform the rest of the driving task.”7 
An example of this level of automation is Tesla’s Model S, 
which has an autopilot feature.8 

Level 3 includes an automated driving system (ADS) 
which “can perform all aspects of the driving task under some 
circumstances. In those circumstances, the human driver must 
be ready to take back control at any time when the ADS re-
quests the human driver to do so. In all other circumstances, 

the human driver performs the driving task.”9 The only vehicle 
currently on the market with Level 3 automation is an Audi 
A8.10 

Level 4 also contains an ADS which “perform[s] all driv-
ing tasks and monitor[s] the driving environment – essentially, 
do[ing] all [of ] the driving – in certain circumstances. The hu-
man need not pay attention in those circumstances.”11 

Lastly, in Level 5, the vehicle does all the driving in all  cir-
cumstances.12 “The human occupants are just passengers and 
need never be involved in driving.”13 Levels 4 and 5 are con-
sidered fully autonomous, but there are no Level 4 or Level 5 
vehicles on the market yet.14

Because insurance is regulated by states, each jurisdiction 
currently has its own set of rules and regulations for automo-
bile insurance.15 Consequently, each state has its own liability 
system which may range from a No-Fault system to a tort sys-
tem.16  Each state will have to update its automobile insurance 
regulations to accommodate for autonomous vehicles. Just 
like the current system, this will lead to a vast array of regula-
tions pertaining to liability for an autonomous vehicle acci-
dent. An example of how states are already implementing new 
legislation with respect to liability for autonomous vehicles,   
Michigan and Tennessee have touched on who is responsible 
for accidents caused. 

Michigan’s Approach 

Michigan enacted Public Act 333 of 2016, known as the 
Shared Autonomous Vehicle (SAVE) act.  One provision 
states that:
• the “automated driving system” itself is “considered the 

driver or operator” of the vehicle, 

• the vehicle manufacturer is required to insure the ve-
hicle, and

• if an accident occurs because “the automated driving system 
is at fault, the vehicle manufacturer “shall assume liability.”

(4) When engaged, an automated driving system or any 
remote or expert-controlled assist activity shall be 
considered the driver or operator of the vehicle for 
purposes of determining conformance to any applica-
ble traffic or motor vehicle laws and shall be deemed 
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to satisfy electronically all physical acts required by 
a driver or operator of the vehicle.  A motor vehicle 
manufacturer shall insure each vehicle in a participat-
ing fleet as required under this act and chapter 31 
of the insurance code of 1956, 1956 PA 218, MCL 
500.3101  to  500.3179. For each SAVE project in 
which it participates, during the time that an auto-
mated driving system is in control of a vehicle in the 
participating fleet, a motor vehicle manufacturer shall 
assume liability for each incident in which the auto-
mated driving system is at fault, subject to chapter 31 
of the insurance code of 1956, 1956 PA 218, MCL 
500.3101 to 500.3179.17

Thus, a manufacturer is liable if the automated driving sys-
tem is in control at the time of the accident and the manufac-
turer must have insurance for that vehicle. 

Tennessee’s View

In contrast, Tennessee law  goes in more detail and bases 
liability on product liability law, common law, and other state 
and federal law.

Liability for accidents involving an ADS-operated 
vehicle shall be determined in accordance with 
product liability law, common law, or other applica-
ble federal or  state law. Nothing in this chapter shall 
be construed to affect, alter, or amend any right, 
obligation, or liability under applicable product li-
ability law, common law, federal law, or state law.18

Tennessee defines an ADS-operated vehicle as “a vehicle 
equipped with an automated driving system.”19 Therefore, the 
applicable liability laws of Tennessee do not change if the ve-
hicle is a Level 0-3 vehicle. However, an ADS is defined as 
“technology installed on a motor vehicle that has the capabil-
ity to drive the vehicle on which the technology is installed in 
high or full automation mode, without any supervision by a 
human operator.”20 To show the difference between an ADS-
operated vehicle liability and liability for an ADS, the section 
goes on to state:

When the ADS is fully engaged, operated reason-
ably and in compliance with manufacturer instruc-
tions and warnings, the ADS shall be considered the 
driver or  operator of the motor vehicle for purposes 
of determining: (1) Liability of the vehicle owner or 
lessee for alleged personal injury, death, or property 
damages in an incident involving the ADS-operated 
vehicle; and (2) Liability for non- conformance to 
applicable traffic or motor vehicle laws.21

Therefore, when a vehicle is a Levels 4 or 5, Tennessee treats 
the ADS as the driver, not the human driver, for liability purposes.

Who Should be Liable?

The various levels of driver control should determine who is 
liable for an accident. Thus, for  Levels 0 through 3, since the 
driver is still expected to have at least some or all control, the 
driver should remain generally responsible for accidents.22 One 
new caveat is that a driver may have the ability to prove that the 
accident was due to a defect in the autonomous vehicle.

However, this would fall under a products liability claim 
against the manufacturer, which already  currently occurs with 
other defects in vehicles. Therefore, if the vehicle is operating in 
Levels 0-3, automobile insurance and the systems which assess 
liability currently in place should not change. In Levels 4 and 5, 
accidents will no longer be due to human drivers’ actions, but 
will be due to the decisions the autonomous vehicles make; thus, 
the manufacturer should be held liable for its vehicle’s decisions.23

The liability system described already has a few proponents 
such as Tennessee and Michigan. Tennessee has already adopted 
the exact liability system for autonomous vehicles, 24 while Michi-
gan has adopted this liability system only for Levels 4 and 5.25 
However, since there are no Level 4 or 5 vehicles on the market 
yet, these liability systems have not yet been tested. If states adopt 
this liability scheme, manufacturers will likely need to obtain or 
increase their insurance coverage to compensate for any losses.26 
By having manufacturers be liable for losses for Level 4 and 5 ve-
hicles, it is argued that the new liability will serve as an increased 
incentive to reduce the danger of their products.27

Who Should Need Insurance and What Type of 
Insurance?

With the liability system prescribed above, drivers will still 
need to obtain automobile insurance to cover losses for Level 
0-3 vehicles. However, with the new technology autonomous 
vehicles provide, some drivers may want to obtain different 
forms of coverage than the typical terms automobile policies 
provide. Some manufacturers are already aware of the changes 
that may occur in the insurance industry and have seized the 
opportunity to create their own insurance for purchasers of 
their autonomous vehicles.28 

For example, Tesla created its own insurance to offer to 
Tesla owners in California, but Tesla plans to expand this new 
insurance line to additional U.S. States.29 Tesla structured its 
insurance coverage to be based around its vehicles unique tech-
nology and “is reflective of Tesla’s active safety and advanced 
driver assistance features.”30 Since Tesla is only selling vehicles 
Level 2 and below, the insurance only covers semiautonomous 
vehicles. Individuals who buy semiautonomous vehicles will 
most likely purchase insurance tailored to those types of vehicles 
to cover for the vehicle’s unique technology, which opens the 
door for a new type of automobile insurance to be created.

https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30520b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3101
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30520b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3101
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30521b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3179
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30522b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3101
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30522b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3101
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000043&refType=LQ&originatingDoc=Ib8c30523b7bd11e7ae60d9ac0cbbb653&cite=MIST500.3179
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Once Level 4 and 5 vehicles become available on the mar-
ket, the manufacturers will need to obtain either insurance for 
each individual vehicle or increase their products liability poli-
cies, depending on the state’s preference.31 It is projected that 
if this occurs, manufacturers will spread the increased cost of 
insurance to the consumers by raising the price of autonomous 
vehicles.32 Therefore, for Level 4 and 5 vehicles, “[r]ather than 
purchasing insurance from car insurance firms, consumers will 
effectively be purchasing insurance for crashes from automak-
ers, built into the price of the car.”33

Conclusion

The emergence of autonomous vehicles should dramati-
cally impact the automobile insurance industry by shifting 
who is liable for an accident, and thus, who must obtain in-
surance to be covered for such liability. Some states, such as 
Michigan34 and Tennessee,35 have already implemented new 
legislation dealing with who will be liable for accidents involv-
ing autonomous vehicles. Both of these states have accounted 
for the differences between Levels 0-3 and Levels 4 and 5 by 
placing liability on the manufacturer for fully autonomous 
vehicles instead of the driver.36 That type of liability system 
would be most effective due to drivers maintaining control 
over the vehicle in Levels 0-3, but relinquishing all control in 
Levels 4 and 5.37 While the driver has control over the vehicle, 
the driver should continue to be liable for accidents stemming 
from their errors. However, due to zero driver control in Lev-
els 4 and 5, the liability for accidents stemming from deci-
sions made by the autonomous vehicle should be placed on 
the manufacturer. This liability system will keep the insurance 
industry basically the same for Level 0-3 vehicles, but cause 
manufacturers to obtain insurance or obtain additional levels 
of coverage for their Level 4 and 5 vehicles.  
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The Role of Fiduciary Liability Insurance in ERISA 
Excessive Fee Class Actions

By Andy Portinga, Miller Johnson, PLC

In the last several years, a wave of ERISA class actions has 
swept the country. The latest wave of cases focus on the fees 
being paid by 401(k) and 403(b) retirement plans. In general, 
these class actions allege that some retirement plans contain mu-
tual funds with expense ratios that are higher than those of com-
parable funds. The class actions also often allege that the plans 
pay excessively high record-keeping fees. The plaintiffs allege 
that these fees injure plan participants by lowering net returns.

In 2020, 90 excessive fee class action lawsuits were filed. 
In 2019, only 20 such claims were filed. Over $1 billion has 
been paid in settlement of these claims over the past decade 
and a half. Some settlements have been very notable. Lock-
heed Martin paid $62 million to settle an excessive fees class 
action; Boeing paid $57 million. While most of the claims 
have been brought by a handful of boutique law firms, the 
success of those firms in securing settlements has caused more 
plaintiff-side lawyers to enter the practice area. In Michigan, 
lawsuits have been filed recently against Henry Ford Health 
Systems, Magna International, and others. The plaintiffs’ bar 
originally focused on very large plans, but recent claims have 
targeted mid-sized plans. Based on recent trends, one can 
reasonably expect that this wave will continue both nation-
wide and in Michigan.

Claims against ERISA Fiduciaries

These excessive fee claims are brought against fiduciaries of 
the ERISA plans. Fiduciaries of an ERISA plan owe a duty of 
prudence and must act in the best interest of the plan partici-
pants and beneficiaries.1 The duty of prudence is one of the 
highest duties known in the law. In general, the plaintiffs in 
excessive fee class actions allege that fiduciaries failed to moni-
tor or control plan costs. In some cases, plaintiffs allege that 
the fiduciaries breached their duty of loyalty by choosing in-
vestment options in the face of a conflict of interest.

An ERISA fiduciary is any person that exercises decision-
making authority or control over the management or adminis-
tration of the plan.2 For 401(k) or 403(b) plans, the fiduciaries 
may be a retirement committee or an investment committee 
that is responsible for administering the plan or choosing the 
funds that are contained in the plan. In some cases, the plan 
might be administered by the company’s human resources 

department. While many plans are managed by sophisticat-
ed professionals with investment experience, others may be 
run by someone who does not understand the importance of 
ERISA’s obligations. In fact, in some cases, plan fiduciaries 
may not understand that they are fiduciaries under ERISA. 

This is significant because under ERISA, a fiduciary has 
personal liability for any breach of fiduciary duty,3 and in some 
cases, a fiduciary may be liable for the breaches of a co-fiduciary.4 

 Many people who serve on their company’s retirement plan 
committee may be surprised to learn that they are ERISA fi-
duciaries and that they may be personally liable on a breach of 
fiduciary duty claim.

Fiduciary Liability Insurance

Because ERISA fiduciaries are personally liable for breach-
es of their fiduciary duties, fiduciary liability insurance is very 
important. ERISA expressly allows plans, plan fiduciaries, or 
employers to purchase insurance for any fiduciary liability. 
Any person who serves as a fiduciary of an ERISA plan will 
want to make sure that she is protected by such a policy. 

Who buys the insurance is important. ERISA not only 
imposes personal liability on fiduciaries, but it limits the in-
demnity that a fiduciary can receive.5   If the ERISA plan buys 
the insurance, the policy must permit recourse by the insurer 
against the fiduciary in the case of a breach of a fiduciary ob-
ligation.6  But an employer or a fiduciary may buy a fiduciary 
liability policy that does not allow for recourse against the fi-
duciary. This is consistent with the principle in ERISA that 
a plan may not indemnify a fiduciary, but an employer may. 
Obviously, a fiduciary would prefer to have a policy without a 
recourse provision. Any policy purchased by the ERISA plan 
will necessarily leave the fiduciary exposed. 

Fiduciaries of an ERISA plan owe a duty of 
prudence and must act in the best interest of 
the plan participants and beneficiaries.   The 
duty of prudence is one of the highest duties 
known in the law.
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Fiduciary liability insurance protects ERISA fiduciaries 
against “wrongful acts” occurring in connection with the ad-
ministration of an ERISA plan. In general, “wrongful acts” is 
defined in the policies to include breaches of obligations or 
duties imposed on fiduciaries under ERISA. In addition to 
covering fiduciaries, fiduciary liability insurance generally also 
protect the plan sponsor, which is often the employer, from 
errors in the administration of an ERISA plan. 

Fiduciary liability insurance policies are claims-made poli-
cies, covering claims that are first made during the policy pe-
riod. Importantly, these policies provide for the defense of 
covered claims. Because of the expense of defending a class 
action, the provision of a defense is one of the key benefits 
of the policy. The defense obligation generally comes in one 
of two forms. Under a duty to defend policy, the insurer gets 
to pick defense counsel. Under a duty to reimburse policy, 
the insured selects defense counsel and the insurer reimburses 
the policyholder for attorneys’ fees. Typically, these policies 
are “wasting” policies, where amounts spent in defense erode 
the policy limits. This is significant because if a proposed class 
action survives a motion to dismiss, the cost of engaging in 
expensive discovery may significantly reduce the amount of 
coverage available for a settlement or judgment. Policyholders 
may prefer to settle claims as opposed to risking an adverse 
judgment that exceeds the available policy limits.

Other Types of Insurance: D&O, EBL and Bonds

Fiduciary liability insurance is different from other types 
of insurance. Many policyholders may believe that their Di-
rectors and Officers insurance would cover an ERISA class 
action. But Directors & Officers policies cover wrongful acts 
incurred in the administration of a company, not an ERISA 
plan. Under ERISA, an ERISA plan is an entity to itself, sep-
arate from the company.7 Additionally, most D&O policies 
contain an ERISA exclusion.

Fiduciary liability insurance is closely related to employee 
benefits liability insurance. Employee benefits liability insur-
ance is intended to cover mistakes in the administration of 
a plan, such as an error in properly enrolling an employee 
for life insurance coverage. While insurers sometime present 
employee benefits liability coverage as distinct from fiduciary 

liability coverage, in reality the line between the coverage is 
not that clear, because an error in plan administration is also a 
breach of fiduciary duty that will likely fall within the scope of 
a fiduciary liability policy’s insuring clause. 

In addition, fiduciary liability insurance is different from 
an ERISA fidelity bond, which protects plan participants and 
beneficiaries from loss resulting from a criminal act, such as 
theft. That is, while a fidelity bond protects participants and 
beneficiaries of an ERISA plan, fiduciary liability insurance 
protects the fiduciaries.

The Future

Because of the increasing number of class actions, one can 
reasonably expect that fiduciary liability insurance will become 
more expensive. Many insurers are raising premiums, lowering 
limits, and insisting on higher self-insured retentions. In some 
cases, insurers are imposing co-insurance. Some insurers are 
writing exclusions for excessive fee claims. 

While fiduciary liability insurance will certainly become 
more expensive, it is still vital for ERISA plans. Without it, 
few individuals would knowingly agree to act as ERISA fidu-
ciaries. If the cost of fiduciary liability insurance becomes pro-
hibitive, employers may not purchase it, and they may decide 
to either indemnify fiduciaries out of company assets or not 
provide any indemnity at all. Likewise, if the cost of admin-
istering ERISA plans becomes too high, employers may just 
terminate their 401(k) and 403(b) plans, to the detriment of 
employees. The success of excessive fee class actions may ironi-
cally cause the demise of some retirement benefit plans. 
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Under ERISA, a fiduciary has personal liability 
for any breach of fiduciary duty,  and in some 
cases, a fiduciary may be liable for the breaches 
of a co-fiduciary.     
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A Primer on COVID-19 and Insurance

By James A. Johnson

The ongoing global coronavirus (COVID-19) pandemic 
and variants is among the most devasting and disruptive forces 
in recent history. The World Health Organization (WHO) de-
clared a global pandemic on March 11, 2020. A pandemic is a 
global disease outbreak that occurs when a new virus emerges 
for which people have little or no immunity. A flu pandemic 
occurs when a new influenza virus emerges that can affect 
people easily and spread from person to person in an efficient 
and sustained way.

The COVID-19 pandemic and variants will lead to nu-
merous lawsuits involving insurance coverage and commercial 
disputes. In commercial cases should a party be excused for its 
non-performance of its contractual obligations? The answer 
depends on the terms of the contract, the particular facts sur-
rounding the non-performance and the law of the jurisdiction.

Commercial Cases

A party whose operations are compromised by the pan-
demic has potential defenses such as impossibility and force 
majeure. Under New York Law the impossibility doctrine ex-
cuses a party’s performance when the destruction of the sub-
ject matter of the contract or the means of performance is ob-
jectively impossible.1 The impossibility must be the result of 
an unanticipated event that could not have been foreseen or 
guarded against in the contract. Section 2-615 (a) of the Uni-
form Commercial Code require only commercial impractica-
bility.2 The commercial impossibility doctrine requires a party 
to show impracticability because of extreme and unreasonable 
difficulty, expense, injury or loss involved.3

Force Majeure

There is no single standard force majeure clause. The itera-
tions of specific events of force majeure can vary widely, par-
ticularly between industries. The force majeure defense applies 
only if the contract contains a force majeure clause. A force 
majeure clause is a provision that excuses non-performance 
due to certain circumstances beyond the parties control. What 
constitutes a force majeure event varies by contract but typi-
cally includes events such as riots, strikes, war, governmental 
orders and Acts of God. Compliance with a governmental or-
der has been held to be a sufficient excuse because the govern-
ment has the power to compel compliance.4 

However, whether a force majeure clause that specifically 
references Acts of God will apply to coronavirus cancellation 
or interruption is highly fact and jurisdiction specific. Most 
jurisdictions require the Act of God to be unforseeable.5 In 
addition, courts construe force majeure cases narrowly. Gener-
ally, a party’s performance will be excused only if the clause 
specifically contemplates the particular event which prevents 
performance.6 Also, a party must comply with conditions at-
tached to the exercise of that clause. For example, to notify 
affected parties within a specific time period following a force 
majeure event.

Business Interruption Claims

A typical business interruption clause or endorsement 
will provide coverage for certain business loses for a tem-
porary closure. This coverage is subject to policy dollar lim-
its and certain specific exclusions.7 The typical Insurance 
Service Office (ISO) Business Interruption insurance form 
requires a specific triggering event –“direct physical loss or 
damage.”8   There are limitations on what scenarios trigger 
business interruption coverage, the duration, amount and 
type of coverage. In addition, there are often specific exclu-
sions for damages caused by viruses, bacterium or other mi-
croorganism that induces physical distress, illness, pollutants 
or disease. It appears that these exclusions bar damage result-
ing from the COVID-19 virus.

 

“It is common for insurance policies to give with the right hand and then away with the left.” 

—Richard Posner, Chief Judge of the 7th Circuit Court of Appeals, 
in Curtis-Universal Inc v Sheboygan Emergency Medical Services, Inc, 43 F3d 1119, 1123 (7th Cir. 1994).

In addition, the loss or damage must be caused 
by a direct and tangible physical injury to the 
insured property. Therefore, in most jurisdictions 
physical loss does not cover a virus because 
a virus does not result in tangible damage to 
property. 
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Civil Authority

The civil authority clause provides limited coverage where 
operation of civil authority shuts down access to a business’s 
premises. The denial of access to the described premises must 
be due to particularized reasons as defined in the policy. Thus, 
a governor’s order requiring businesses to close does not gen-
erally trigger the coverage because the specific conditions are 
not met.

Business Losses and Insurance

One of the most important questions to a business owner 
in this pandemic is “can I recover damages under the Com-
mercial General Liability (CGL) or All Risk property insur-
ance policy?” The answer depends on the language in the in-
surance policy. In most property liability policies the loss or 
damage must be caused by or result from a covered loss that 
is not excluded under the policy. In addition, the loss or dam-
age must be caused by a direct and tangible physical injury to 
the insured property. Therefore, in most jurisdictions physical 
loss does not cover a virus because a virus does not result in 
tangible damage to property. Thus, if a business files a claim 
for a COVID-19 related interruption, insurers may dispute 
whether a physical loss has occurred.

The plaintiff in Gavrilides Mang. Co. et al v Michigan In-
surance Co9   operated the Soup Spoon restaurant and sought 
lost profits from its insurer due to reduced business during 
the pandemic. The insurer cited Universal Image Products, Inc. 
v Chubb Corp,10 stating that that there was no coverage un-
less the insured premises was physically damaged. The plaintiff 
failed to allege that the physical integrity of the soup spoon 
was altered by the coronavirus. The plaintiff’s civil authority 
claim also failed because of lack of any physical loss or damage.

 Also, in Ross 1, LLC v Erie Ins. Exch.11 the Superior Court 
in the District of Columbia found no coverage in a lawsuit by 
District of Columbia restaurants whose polices lacked a vi-
rus or pandemic exclusion. The court stated that the plaintiffs 
offered no evidence that COVID-19 was actually present on 
their insured properties at the time they were forced to close.

Similarly, in the Western District of Texas in Diesel Bar-
bershop, LLC et al v. State Farm Lloyds12 the court dismissed 
a claim by various barbershops. The plaintiff failed to allege 
that COVID-19 was actually within their properties or caused 
damage. Tangible injury to property must be established.

Notwithstanding the above, Commercial General Liability 
(CGL) policies define property damage as: (1) physical injury 
to tangible property, including all resulting loss of use of that 
property and (2) loss of use of tangible property that is not 
physically injured. Thus, courts have held that physical loss in-
cludes “loss of use and functionality” of the property.13  There-
fore, policyholders can argue that the presence of COVID-19 
and variants causes injury within the scope of physical loss.

In Studio 417, Inc v Cincinnati Ins Co.14 the plaintiffs ad-
equately alleged a direct physical loss when they included in 
their complaint allegations that COVID-19 is a highly con-
tagious virus. The plaintiffs further argued that the virus is 
physically present in viral fluid particles and is deposited on 
surfaces or objects. Also, in Blue Springs Dental Care, LLC v 
Owners Ins. Co.,15 the plaintiffs explained how COVID-19 is 
physically transmitted by air and surfaces. Droplets, aerosols 
and fomites remain infectious for extended periods of times.  
Thus, an argument can be made that the words “physical loss” 
could include a businesses’ inability to use their property dur-
ing the pandemic. State courts have rejected similar arguments 
by insurers where the insured was ordered to vacate a church 
because of gasoline in nearby soil16 or where unstable rocks 
perched at the top of a hill induced a government evacuation 
order.17 A case can be advanced that the term “physical loss” 
is not precise enough to bear the single meaning that insurers 
assign to it. Cases have held that the words physical loss are 
broad enough to encompass situations where the insured loses 
the use of a physical asset.18

All Risk Policies

All Risk policies allow recovery for fortuitous loses unless 
the loss is excluded by a specific policy provision.19 Insurers 
promise to pay for direct physical loss or damage to property 
caused by or resulting from any covered cause of loss or some 
variant of that language.20 The Sixth Circuit has expressed the 
view that one would struggle to think of damage not covered 
by this language.21 The breadth of all-risk polices are intended 
to insure against all fortuitous losses not specifically excluded.

Duty to Defend

One of the first decisions concerning the duty to defend 
insureds for COVID-19 claims under a CGL policy is Mc-
Donald’s Corp. et al v Austin Mutual Insurance Co.22  A federal 
district court in Chicago recently held that a claim for injunc-
tive relief requiring specific safety measures constituted a claim 
for damages because of bodily injury triggering a defense obliga-
tion. A claim for injunctive relief requiring McDonald’s to enact 
more stringent safety protocols and provide additional training 
to franchisees and their employees is the basis for the decision. 
This case has other implications and deserves watching.

Conclusion

There is no conclusion because coronavirus cases, and the 
resulting effects on businesses, continue. In March 2021 the 
State of Michigan and other states have experienced an in-
crease in coronavirus cases. The determination of coverage is 
made on a policy by policy basis, and always starts with the 
language of the policy at issue.  Notwithstanding that many 
courts nationwide have dismissed claims based on the failure 
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to show a direct physical loss, there is a jurisdictional split as to 
coverage. Most courts have yet to come to a consensus. A bevy 
of legal issues will arise in the wake of the global pandemic. 
Businesses may encounter tort claims from patrons and em-
ployees alleging that they contracted COVID-19 on their 
premises. This primer on COVID-19 is a guide as to what to 
expect and to provide basic information for consideration in 
civil disputes. The decisions involving insurance, commercial 
cases and tort claims will in large measure be jurisdictional.  
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Legislative Update

By Patrick D. Crandell, Collins, Einhorn, Farrell PC

The Committees are Slowly Getting Back to Work

We’re firmly back into the two-year legislative cycle. But 
it’s been a slow start for the insurance committees – the House 
Insurance Committee has met four times and it doesn’t ap-
pear that the Senate Insurance and Banking Committee has 
met.  And both chambers are heading into the summer recess 
– meaning they likely won’t meet again until September.

Since the last update, the House passed a few insurance-
related bills, which are now awaiting a hearing in the Senate:

• WDCA – presumption for forest service officers - HB 
4171  amends the Workers Disability Compensation Act 
to extend a presumption to forest fire officers and fire/
crash rescue officers that certain cancers were caused by 
job hazards Passed the House (106-3) on 3/17/21; Re-
ferred to the Senate Insurance Committee on 3/18/21

• WDCA – presumption for firefighters – HB 4172  
amends the Workers Disability Compensation Act to 
extend a presumption to firefighters that certain cancers 
were caused by job hazards, and creates a First Responder 
Presumed Coverage Fund Passed the House (106-3) on 
3/17/21; Referred to the Senate Insurance Committee 
on 3/18/21

• Cancer medications - HB 4354 amends the Insurance 
Code to prohibit health insurers from imposing costs or 
restrictions on orally administered anticancer medica-
tions that are higher or more restrictive than imposed on 
intravenous medication Passed the House (91-15) on 
3/24/21; Referred to the Senate Health Policy and Hu-
man Services Committee on 3/25/21

And the overall bill count continues to grow, with House 
members introducing 1072 total bills and Senate members in-
troducing 559 total bills. Members have referred several to the 
House and Senate insurance committees:

• Gender-based discrimination - HB 4551  amends the 
Insurance code to prohibit insurers from refusing to in-
sure or denying coverage based on gender, gender identity 
or sexual orientation

• PIP deductibles in increments - HB 4555 amends the 
Insurance code to require automobile insurers to offer 

deductibles for PIP benefits in $1,000 increments, with a 
corresponding premium reduction

• Setting auto coverage rates - HB 4601 amends the In-
surance code to prohibit automobile insurers from setting 
rates based on territory and consumer data or information 

• Retirement benefits for legislators - HB 4602 amends 
the Michigan Legislative Retirement System Act to re-
quire the retirement system to pay (starting 1/1/22) 80% 
of the monthly health, dental, and vision coverage premi-
ums for the retiree and eligible family

• Social Welfare Act - HB 4645 amends the Social Welfare 
Act to repeal the workforce engagement requirements for 
the Healthy Michigan plan

• PIP priorities for motorcycles - HB 4809 amends the 
Insurance code to revise priority for PIP benefits for mo-
torcycle accidents

• Mammography coverage - HB 4815 amends the Insur-
ance code to lower the age eligibility to 35 for coverage for 
an annual breast cancer mammography

• Pap smear coverage - HB 4816 amends the Insurance 
code to require health insurer to cover 1 pap smear every 
3 years for women 21 years or older

• Short-term health policies - HB 4841 amends the Insur-
ance code to permit short-term health policies for longer 
periods, and to include additional provisions, including a 
10-day return provision

• Geographic survey of health care costs - HB 4992 
amends the Insurance code to require a yearly geographic 
survey of certain health care costs and to make corre-
sponding modifications to the charge limitations for no-
fault benefits

• No-Fault reimbursement for rehab clinics - SB 314 
amends the Insurance code to revise the no-fault reim-
bursement provisions for rehabilitation clinics

• Disclosure of group health care use - SB 447– amends the 
Insurance code to require disclosure of group health claim 
utilization in certain circumstances.  
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Michigan Supreme Court

Notice of cancellation must issue after 
nonpayment of premium

Yang v Everest National Insurance Co
Docket No. 160578 

June 10, 2021

MCL 500.3020(1)(b) provides that insurers may cancel an 
auto policy for non-payment of premium “by mailing to the 
insured at the insured’s address . . . not less than 10-days a writ-
ten notice of cancellation . . . .” This opinion holds that the 
statute does not allow an insurer to cancel a policy by mailing 
the notice of cancellation before the nonpayment of premium 
has occurred. Notices of cancellation must be unconditional: 
“a cancellation notice is effective only if it is peremptory, ex-
plicit, and unconditional.” A letter advising that a policy will 
be cancelled if payment is not made is not unconditional.

Michigan Court of Appeals – Unpublished Decisions

Public adjuster contracts are unenforceable if 
noncompliant with DIFS form 

Tredenick v Nationwide Agribusiness Insurance Co
Docket No. 349887

April 8, 2021

A fire on plaintiff-insureds’ commercial farm property 
damaged a pole barn and a substantial amount of farm equip-
ment stored inside. The property was covered under a com-
mercial farm policy with Nationwide Agribusiness and the 
insureds submitted right after the fire. A few weeks later, the 
insureds retained the services of a public adjuster. The claim 
did not resolve through the efforts of that adjuster and the in-
sureds eventually filed suit. During the course of the litigation, 
the insureds’ attorney wrote to the adjuster formally terminat-
ing the contract. But the adjusting company asserted a lien of 
8% when the insureds settled their claim with Nationwide. 
This opinion holds that the public adjuster’s lien was unen-
forceable because the public adjuster’s contract was not a form 
approved by the director of the Department of Insurance and 
Financial Services. It did not include a mandatory provision 
allowing the insured to rescind up to 10 days after execution. 
Because the contract did not conform to the statute, MCL 
500.1226(4), it was unenforceable, regardless of the relevancy 
of the non-compliant term. “[A]bsent use of a form approved 

by the DFIS, [the adjuster] is not entitled to compensations 
for its services under the defective contract.” Claims of ratifi-
cation and unjust enrichment do not apply to defeat a statu-
tory mandate.

Question of fact regarding cause of 
basement water damage

Wigginton v Auto-Owners Insurance Co
Docket No. 351256

April 29, 2021

The insureds sustained water and mold damage in their 
basement and submitted a claim under their homeowners 
policy with Auto-Owners. The policy covered water damage 
caused by sewer, drain, and appliance back-ups, including re-
lated claims of fungi, bacteria, and mold. But Auto-Owners 
denied coverage based an exclusion for damage caused by “wa-
ter below the surface from the ground.” The insureds later 
submitted a second claim stating that the damage was caused 
by a break in the drain line beneath the basement floor. That 
claim was denied because the property damage was deemed 
a continuation of damage from the first claim. The insureds 
filed suit, after which discovery focused on whether the water 
entered the home due to an obstruction in the drainage system 
(covered) or through cracks in the cinderblock basement wall 
(not covered). The court found a question of fact based on 
competing expert reports. 

Rescission does not bar liability claims under MCL 
500.3135(2)(c) 

Wilmore-Moody v Zakir
Docket No. 352411

May 6, 2021
Supreme Court leave app pending 

The insured failed to report the presence of an 18-year-old 
driver in his household when he applied for his auto policy, 
so the policy was properly rescinded following the insured’s 
accident. He was not entitled to personal injury protection 
benefits. The court went on to hold that the rescission prin-
ciple of void ab initio is a legal fiction only. So the insured did, 
in fact, have “proper security in effect at the time of his injury.” 
For that reason, MCL 500.3135(2)(c) did not bar his residual 
liability claim against the other driver. 

Selected Insurance Decisions
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Endorsement covering claims of sexual or physical abuse 
does not apply 

Atain Insurance Co v Katalyst Fitness, LLC
Docket No. 354005

May 20, 2021

Atain Insurance Company issued a commercial liability 
policy to Katalyst Fitness, which operated a gym in Macomb 
County. Two claimants filed two different lawsuits against Kat-
alyst and the family members who worked there. Both alleged 
that one of the family members, Matthew, installed cameras 
in the restrooms and changing facilities and recorded patrons 
using those rooms. The gym’s commercial liability policy ex-
cluded coverage for claims of “physical-sexual abuse,” defined 
as including licentious or immoral or sexual behavior, regard-
less of whether that behavior actually culminated in any sexual 
act. The Court of Appeals held that the exclusion applied.

The policy also contained an endorsement modifying the 
main form so as to “give back” coverage for “sexual or physical 
injury or abuse, including assault and battery, negligent or de-
liberate touching.” The insureds claimed coverage under that 
endorsement. But the coverage did not extend to acts com-
mitted by an insured, defined as the named insured organiza-
tion and executive officers, directors and stockholders. And 
the added coverage was limited to a sexual injury involving 

physical contact. The endorsement did not create coverage for 
the claims asserted in the underlying cases, because the claims 
did not involve any physical contact. 

The court did, however, summarily conclude at the end of 
the opinion that the insurer had a duty to defend those non-
covered claims because the allegations “arguably” fell within 
the endorsement. The opinion did not identify any specific 
allegations that could have been resulted in coverage. 

Federal District Court – Eastern District of Michigan

No coverage for losses caused by COVID-19 shut-down

The Brown Jug, Inc v The Cincinnati Insurance Co
Case No. 20-13003

May 27, 2021

Following the lead of other decisions out of the Eastern 
District as well as the decisions of state and federal courts from 
around the country, this opinion concludes that “interrup-
tions to daily life caused by the COVID-19 pandemic” did 
not cause “direct physical loss or damage to property.” There 
must be a physical loss or damage to the property such that 
the property is either uninhabitable or in need of replacement. 
Temporary loss of use for reasons other than physical loss or 
damage is not a covered claim. 

Caught In Limbo – Who Pays Benefits for “Strangers 
to the Insurance Contract,” for Losses Occurring After 
June 11, 2019?

Ronald M. Sangster, Law Offices of Ronald M. Sangster PLLC  

We are now past the two-year anniversary of the passage 
of the 2019 No-Fault Reform Amendments, which made sig-
nificant changes to Michigan’s unique no-fault system.  By 
the time this article is published, the last part of the reform 
efforts- the “allowable expense” fee schedule- will have taken 
effect (absent any last minute legislative or judicial action). 
The author has been critical of many of these reform amend-
ments, based primarily on the fact that the bills were drafted 
at a “midnight drafting session,” with no ability for any inter-
ested parties to comment on the final product. Furthermore, 
any hopes for “technical fixes” to these far-reaching No-fault 
reforms during the 2019-2020 legislative session were dashed 
during the COVID-19 shutdown and the dispute between 

the Governor and the Republican majorities in the House and 
Senate over the extent of the Governor’s emergency powers.

One of the most significant changes dealt with the prior-
ity provisions for “strangers to the insurance contract;” that 
is, those individuals who are occupying someone else’s auto-
mobile or non-occupants involved in accidents with motor 
vehicles, who have no insurance of their own – whether in-
dividually or through a spouse or domiciled relative.  Under 
the former provision of MCL 500.3114(4), occupants of mo-
tor vehicles, who did not have insurance of their own, would 
turn to the insurer of the owner, registrant or operator of the 
motor vehicle occupied for payment of their benefits.  See 
MCL 500.3114(a) and (b).  For non-occupants of motor ve-

Editor’s Note:  The topic discussed in this article was first addressed in an article in the April 2021 
Journal.  This article provides an update of events since the publication of the April issue.
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hicles, the former provisions of MCL 500.3115(1) provided 
that these individuals would turn to the insurer of the owner, 
registrant or operator of the motor vehicles involved in the ac-
cident.  See MCL 500.3115(1) (a) and (b).  

The 2019 reform amendments now provide that these 
“stranger to the contract will receive their benefits through the 
Michigan Automobile Insurance Placement Facility (MAIPF), 
which operates the Michigan Assigned Claims Plan (MACP).  
These amendments took effect on June 11, 2019, but it was 
not at all clear when the changes to the priority scheme would 
take effect.  If the statutory amendment took precedence over 
the old form policy language (discussed more fully below), 
these “strangers to the insurance contract” would turn to the 
MACP for payment of their benefits.  If the old form policy 
language controlled over the amended statute, the insurer of 
the owner, registrant or operator of motor vehicle occupied 
by the injured Claimant, or involved in the accident with the 
injured non-occupant, would provide the benefits under the 
old policy forms.

The issue of who pays is certainly of consequence, par-
ticularly with regard to serious or catastrophic injuries.  “Al-
lowable expense” payments under the MACP are capped at 
$250,000.00, except in certain circumstances not relevant 
here.  The issue of whether or not this $250,000.00 cap ap-
plies for losses occurring between June 11, 2019, and July 2, 
2020, is currently being litigated in the Court of Appeals.  
See Michigan Automobile Insurance Placement Facility v Dep’t 
of Financial and Insurance Services, Court of Appeals docket 
no. 355331.  For losses occurring on or after July 2, 2020, 
there is no dispute but that the MACP “allowable expense” 
cap of $250,000.00 will apply.  However, if the insurer of the 
owner, registrant or operator of the motor vehicle occupied 
by the injured Claimant, or involved in the accident with 
the injured non-occupant had in effect the old policy forms, 
the injured Claimant could conceivably be entitled to life-
time, unlimited benefits.  This article will discuss the current 
conflict between the MAIPF/MACP and the Department of 
Insurance and Financial Services (DIFS) over which insurer 
would be responsible for paying first-party, no-fault insurance 
benefits to these “strangers to the insurance contract.”  Unfor-
tunately, as of the date this article is being prepared, there are 
no clear answers, which leaves these “strangers to the insurance 
contract” in limbo regarding which insurer will ultimately pay 
their nofault benefits and, with regard to catastrophic losses, 
the extent of those benefit payments.

Typical Insurance Policy Language Regarding Who Is 
An “Insured”

Most old form insurance policies include language that de-
fines which individuals qualify as an “insured” under the pol-
icy.  These individuals can include “strangers to the insurance 

contract.”  For example, a typical old form insurance policy 
will contain the following insuring agreement:

“INSURING AGREEMENT

A. We will pay Personal Injury Protection benefits to 
or for an insured who sustains bodily injury.  The 
bodily injury must:

1. be caused by the accident; and

2. result from the ownership, maintenance, or 
use of an auto as an auto.

B. These benefits are subject to the provisions of the 
Michigan Insurance Code.  Subject to the limits 
shown   in the Schedule or Declarations, Personal 
Injury Protection benefits consist of the following:

1. Medical expenses.  Reasonable and necessary 
medical expenses incurred for an insured’s:

a. care;

b. recovery; or

c. rehabilitation.”

The typical old form insurance policy language will also 
define the term “insured” to include “anyone .  .  . injured in 
an auto accident . . . while occupying your covered auto” 
or, if a non-occupant, “involved in an accident with your 
covered auto.” (The bold print usually indicates terms that 
are specifically defined in the policy.)  These policies will also 
contain an exclusion, which preclude coverage in those situa-
tions where the insured is either the named insured or a spouse 
or family member of a “named insured” on another nofault 
policy.  These exclusions were designed to effectuate the pur-
poses behind the former provisions of MCL 500.3114(4) and 
MCL 500.3115(1), which was to make the injured person’s 
household insurer (whether individually or through a spouse 
or domiciled relative) as the highest priority insurer.  

The question, of course, is whether this contractual lan-
guage regarding these “strangers to the insurance contract” 
remains in effect, or whether the policy provisions were sup-
planted by the NoFault Reform Amendments.  In order to 
illustrate the quandary these “strangers to the insurance con-
tract” find themselves in, consider the following scenarios:

1. Anne is seriously injured in an accident while 
occupying her boyfriend Brian’s automobile on 
February 1, 2020.  Brian had a nofault policy 
in effect with ZZZ Insurance Company, with 
an effective date of January 1, 2020, and a 
scheduled expiration date of January 1, 2021.  
Because the policy was not issued or renewed 
on or after July 2, 2020, this old form policy 
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still provided for lifetime, unlimited benefits, 
which would theoretically include Anne, who 
is clearly a “stranger to the insurance contract.”

2. Cathy is seriously injured in an automobile ac-
cident on August 1, 2020, after the PIP choice 
provisions took effect and the $250,000 cap 
on “allowable expense” payments through the 
MAIPF/ MACP took effect.  She was occupy-
ing a motor vehicle operated by her boyfriend, 
David.  David’s automobile was insured under 
a one-year policy of insurance issued by ABC 
Insurance Company on May 1, 2020, with 
an expiration date of May 1, 2021.  Howev-
er, because the policy was issued prior to July 
2, 2020, the policy issued by ABC Insurance 
Company still contains the old policy form lan-
guage regarding who qualifies as an “insured” 
and still provides for payment of lifetime, un-
limited benefits

Again, assume that both Anne and Cathy are catastrophi-
cally injured, and both Anne and Cathy have incurred medi-
cal expenses well in excess of $250,000.00 during their in-
patient hospital stays. We will return to Anne and Cathy 
later in this article.

Legal Analysis

As previously noted, the 2019 NoFault Reform Amend-
ments dramatically altered the no-fault priority scheme, par-
ticularly with regard to PIP claims filed by “strangers to the 
insurance contract;” that is, occupants and non-occupants of 
motor vehicles, involved in the accident, who do not have in-
surance of their own, whether individually or through a spouse 
or domiciled relative.  Again, prior to June 11, 2019, those in-
dividuals would turn to the insurer of the owner or registrant 
of the motor vehicle occupied, or the insurer of the owner 
or registrant of the motor vehicle involved in the accident, 
pursuant to MCL 500.3114(4)(a) and MCL 500.3115(1), re-
spectively.  As amended, MCL 500.3114(4), dealing with oc-
cupants of a motor vehicle, now provides that such individuals 
“shall claim personal protection insurance benefits under the 
Assigned Claims Plan under sections 3171 to 3175.”  Unfor-
tunately, the statutory amendments did not specify precisely 
when the change in priority was to take place.  For the next 
few months after the No-Fault Reform Amendments took ef-
fect on June 11, 2019, there was a dispute as to whether or 
not the statutory amendment took precedence over the policy 
language, or whether the policy language would control over 
the statutory amendment.

After three months of uncertainty, the Insurance Director, 
Anita Fox, stepped into the fray and issued DIFS Order 19-

048-M on September 20, 2019.  This order essentially pro-
vided that until the insurance companies revised their poli-
cy forms to reflect the new priority provisions (and lowered 
premiums to reflect the lowered exposure), the old priority 
provisions reflected in the old policy forms would remain in 
effect.  Furthermore, this order provided that insurance com-
panies had to obtain approval from DIFS before they could 
implement any new policy forms, so that the Insurance Direc-
tor could ensure that the appropriate premium savings were 
incorporated into the new filings.  To put it another way, the 
status quo was to be maintained until the new policy forms 
could be issued, and for many carriers, they chose to imple-
ment the new policy forms in conjunction with the new PIP 
choice provisions, which would be applied to policies issued or 
renewed on or after July 2, 2020.

Prior to the issuance of DIFS Order 19-048-M, when-
ever a policy insurer attempted to refer a claim involving a 
“stranger to the insurance contract” to the MAIPF/MACP, 
the MAIPF/MACP would demand a certified copy of the 
underlying insurance policy in order to determine if the pol-
icy language would provide greater coverage for the injured 
person than what the new statutory amendment provided.  
Obviously, this meant a lot of work for the MAIPF and the 
servicing insurers.  The MAIPF initially challenged the con-
stitutionality of DIFS Order 19-048-M in the Michigan 
Court of Claims, which seemed unusual, given the fact that 
DIFS Order 19-048-M actually made it easier for the MACP 
and its servicing insurers and their adjusters to do their job, 
by shifting such claims back to the policy insurers!  In other 
words, they no longer had to scrutinize each and every policy 
form involving these “strangers to the insurance contract.”  
In reality, the reason why DIFS challenged Order 19-048-M 
was because it really focused its sight on DIFS Order 19-
049-M, issued four days later on September 24, 2019, which 
required the MAIPF/MACP to continue providing lifetime, 
unlimited no-fault benefits to Claimants who were injured 
in auto accidents occurring before July 2, 2020.

DIFS Order 19-049 was issued in response to an article 
that appeared in the Detroit Free Press on Sunday, September 
22, 2019.  In that article, Mitch Albom described the plight 
of a three-year-old girl, who was struck by an uninsured mo-
tor vehicle as she was running across the street.  The parents 
did not have insurance of their own in their household.  As a 
result, they filed a claim for no-fault benefits with the MAIPF/
MACP.  The problem was that this accident took place after the 
effective date of the No-Fault Reform Amendments — June 
11, 2019 — which reduced the “allowable expense” coverage 
under the MACP to $250,000.00.  The girl and her family 
incurred medical expenses from Children’s Hospital totaling 
$140,000.00, which meant that there was only $110,000.00 
available to the girl and her family to cover any remaining PIP 
claims.  After that, they would have to obtain health cover-
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age through Medicaid.  The Insurance Director, Anita Fox, 
remedied the situation on September 24, 2019 by issuing 
DIFS Order 19-049-M, which delayed the effective date of 
the $250,000.00 “allowable expense” cap to July 2, 2020.  

The MAIPF subsequently instituted suit against the Insur-
ance Director in the Michigan Court of Claims, and in the 
original complaint, the MAIPF referenced both DIFS Order 
19-048 (regarding changes to the priority scheme) and DIFS 
Order 19-049 (regarding the imposition of the $250,000.00 
“allowable expense” cap).  The MAIPF was broadly challeng-
ing the Insurance Director’s legal ability to issue these orders 
as being outside the scope of her authority.  She was, in es-
sence, “making law” when that prerogative is reserved for the 
Legislative branch.  The MAIPF subsequently abandoned its 
challenge to DIFS Order 19-048-M by way of a first amend-
ed complaint and focused its attention solely on the consti-
tutionality of the DIFS Order 19-049-M pertaining to the 
$250,000.00 statutory cap on benefits.  Court of Claims Judge 
Michael J. Kelly subsequently upheld DIFS Order 19-048-M, 
and his decision is currently under review by the Court of Ap-
peals.  See Court of Appeals docket no. 355331.  As matters 
now stand, the $250,000.00 “allowable expense” cap applies 
only to MACP claims arising on or after July 2, 2020

Most of us in the no-fault world believed that the issue was 
now resolved, except for USAA Casualty Insurance Company.  
USAA was sued by two “strangers to the insurance contract” 
who were involved in separate, unrelated motor vehicle acci-
dents.  Specifically, one John Thomas filed suit against USAA 
Casualty Insurance Company and the Michigan Automobile 
Insurance Placement Facility in the Wayne County Circuit 
Court.  This lawsuit was given docket number 20-006497-NF 
and was assigned to the Honorable Leslie Kim Smith.  The 
MAIPF filed a motion for summary disposition, presumably 
based upon the provisions of DIFS Order 19-048-M and the 
language of the USAA Casualty Insurance Company contract.  
Pursuant to an order dated September 28, 2020, Judge Smith 
denied the MAIPF’s motion for summary disposition and fur-
ther indicated that:

“It is further ordered that Defendant Michigan Auto-
mobile Insurance Placement Facility, is first in the or-
der of priority pursuant to the Revised NoFault Act.”

Another lawsuit was filed by one Donnie Walker against 
USAA Casualty Insurance Company and the MAIPF’s servic-
ing insurer, AAA.  Plaintiff Donnie Walker was an occupant 
of a motor vehicle whose owner was insured with USAA.  
The accident itself occurred in August 2019.  USAA filed 
its Motion for Summary Disposition, arguing that pursuant 
to the NoFault Reform Amendments, which took effect on 
June 11, 2019, “coverage can be obtained only by applying 
to the Michigan Automobile Insurance Placement Facility 
(MAIPF).”  AAA responded to the motion for summary dis-

position and relied upon DIFS Order 19-048-M.  The court 
refused to follow DIFS Order 19-048-M by arguing that the 
change in priority did not effect “the scope of coverage re-
quired to be provided under automobile policies.”  As stated 
by Judge Craig Strong, in his opinion and order dated October 
21, 2020, granting USAA’s motion for summary disposition:

“The remaining parties oppose the motion by focus-
ing on the provisions of the order preventing ‘im-
plementation’ of the amendments ‘until automobile 
insurers have submitted revised forms and rates for 
the Director’s review and approval.’  According to 
these respondents, the accident at issue occurred 
before USAA submitted such forms, so that the 
amended provisions of the NoFault Act do not ap-
ply to Plaintiff’s claim.  The problem with this ar-
gument is that the ‘revised forms’ provisions of the 
DIFS Order apply only to amendments that affect 
‘the scope of coverage required to be provided under 
automobile policies.’  The amendments at issue in 
this motion, however, do not involve the scope of 
coverage, but the priority for payment of benefits 
when the Claimant is otherwise uninsured.  Thus, 
even if USAA had not submitted its revised forms, 
this fact would not preclude USAA from invoking 
the new amendments.”

Judge Strong concluded his opinion as follows:

“In light of the foregoing, the Court agrees that the 
amendments to MCL 500.3114 regarding priority 
for otherwise uninsured vehicle occupants took ef-
fect on June 11, 2019 and applied to the August 
2019 accident at issue in this case. Thus, Plaintiff 
can recover against USAA only if MAIPF assigns it 
to handle coverage for the August 2019 accident. 
And as it is undisputed that MAIPF has made no 
such assignment, USAA is therefore entitled to dis-
missal of the claims asserted against it in this case.”

No appeals were filed from the rulings of Judge Smith or 
Judge Strong.

Based upon these two rulings, the MAIPF/MACP issued 
a Bulletin in late December 2020, which marked a dramatic 
shift in the MAIPF/MACP’s position regarding which insur-
er was responsible for paying these claims.  This Bulletin in-
vited policy insurers who were handling claims of “strangers 
to the insurance contract,” who were injured in motor vehicle 
accidents occurring after June 11, 2019, to refer those claims 
over to the MAIPF/MACP for further handling.  As noted in 
this Bulletin:

“As insurers are likely aware, based on court rulings 
indicating that the NoFault Statute did not support 
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the Department of Insurance and Financial Services 
Director’s Order requiring the MAIPF to only ac-
cept claims for which filings had been approved, the 
MAIPF is notifying the Director that it will no lon-
ger be denying claims incurred post June 11, 2019, 
at 3:22 pm for which the owner and/or driver’s in-
surance was in effect on the date of loss, but the 
insurer had not received approval for revised filings.  
Therefore, each insurer must now determine if it is 
in its best interest to send those qualifying claims to 
the MAIPF for handling.”

The Bulletin then sets forth the procedures to be followed 
by the insurer which wishes to refer such claims to the MAIPF 
for further handling.  In the FAQ Section, the MAIPF indi-
cated that DIFS had not yet approved this change in position, 
but “they have been advised as to the position taken by the 
MAIPF.”

The MAIPF/MACP Bulletin also makes it clear that for 
purposes of transferring matters involving these “strangers 
to the insurance contract” over to the MAIPF/MACP, the 
MAIPF/MACP will be waiving the One Year Notice require-
ment, set forth in MCL 500.3145(1), as well as the One Year 
Back Rule set forth in MCL 500.3145(2).  The MAIPF/
MACP has also agreed to utilize the Application for Benefits 
forms utilized by the policy insurer, even though that form is 
nowhere near as detailed as the MAIPF/MACP Application 
for Benefits.  However, the Bulletin also makes it clear that 
some type of Application for Benefits must be filled out by the 
injured Claimant, as “this is a required document pursuant to 
MCL 500.3172 et seq.” 

The MAIPF/MACP Bulletin also indicates that the 
MAIPF/MACP would reimburse the policy insurer for all 
benefits paid by the policy insurer, although the details regard-
ing the reimbursement procedures were still being worked out.

Fallout From the MAIPF/MACP Bulletin

As noted by Judge Strong in his opinion, the DIFS Or-
der 19-048 applies only to policy amendments that affect “the 
scope of coverage required to be provided under automobile 
policies.”  In most cases, the “scope of coverage” is not affected 
by which insurer is paying the benefits — the policy insurer or 
the MAIPF.  If the damages sustained by the injured Claimant 
are less than $250,000.00, it makes no difference as to which 
insurer is actually paying those benefits.

However, the “scope of coverage required to be provided 
under automobile policies” may come into play if the claims 
exceed $250,000.00, as is the case with Anne and Cathy, in 
the two scenarios referenced above.  With regard to the Court 
of Claims’ lawsuit, challenging the validity of DIFS Order 
19-049, regarding the $250,000.00 cap on allowable expense 

coverage, the MAIPF has already lost in the Michigan Court 
of Claims.  In that case, Court of Claims Judge Michael Kelly 
ruled that consistent with other provisions of the No-Fault 
Reform Amendments, DIFS was within its rights to order the 
MAIPF to delay implementation of the $250,000.00 cap to 
accidents occurring on or after July 2, 2020.  That decision 
is now being reviewed in the Michigan Court of Appeals. 
Briefing is complete, but we do not anticipate a resolution 
of that issue, at the Court of Appeals level, until sometime 
in late 2021.  In the FAQ section of the MAIPF Bulletin, the 
MAIPF indicates that if a claim in excess of $250,000.00 is 
being transferred to the MAIPF for further handling, any re-
imbursement to the policy insurer exceeding the $250,000.00 
allowable expense limit “will be paid under a Reservation of 
Rights.”  Specifically, the MAIPF indicates the following:

“However, the MAIPF will be accepting all eligible 
claims for which the insurer provides on the form, 
regardless if they are in litigation or if the allowable 
expenses will exceed $250,000.00.  Please note, it 
is the MAIPF’s position that claims with dates of 
loss post-June 11, 2019, 3:22 pm are subject to the 
$250,000.00 allowable expense limit, however, that 
position continues to be litigated and claims are not 
being subjected to the $250,000.00 allowable ex-
pense limit at this time.  Payments exceeding the 
$250,000.00 allowable expense limit will be paid 
under Reservation of Rights.”

If the MAIPF prevails in the Court of Claims on this issue, 
the author foresees a situation where, if the MAIPF has is-
sued a reimbursement payment to a policy insurer in excess of 
$250,000.00, the MAIPF will be asking the policy insurer to 
reimburse the MAIPF for any “allowable expense” payments 
above $250,000.00.

DIFS response

Two months after the MAIPF/MACP released its Bulletin, 
inviting policy insurers to refer their “strangers to the insurance 
contract” claims to the MAIPF/MACP, DIFS finally respond-
ed and notified the MAIPF/MACP that DIFS Order 19-048-
M (which essentially preserved the former priority provisions 
in policies with the old form policy language) remains in effect 
except for the parties who were directly involved in the John 
Thomas v USAA Casualty Ins Co litigation (Wayne County 
Circuit Court docket no. 20006497) and the Donnie Walker 
v USAA Casualty Ins Co litigation (Wayne County Circuit 
Court docket no. 19-008892-NF).  The response from DIFS 
to the MAIPF threatens policy insurers with “administrative 
action” if they fail to comply with the terms of DIFS Order 
19-048-M and attempt to refer these “strangers to the insur-
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ance contract” claims over to the MAIPF/MACP, as noted in 
the MAIPF/MACP Bulletin of late December 2020.

This threat of possible “administrative action” should not 
be taken lightly.  One may ask who would possibly complain 
over transferring a file from the policy insurer to the MAIPF/
MACP.  Certainly not the policy insurer, as they are able to get 
a claim off of their books.  Certainly not the MAIPF/MACP, 
since it has invited policy insurers to refer such claims to them, 
pursuant to its Bulletin issued in late December 2020.  How-
ever, the injured claimant may very well complain if they feel 
that they are being bounced around like a Ping-Pong ball, 
from insurer to insurer, for payment of their benefits.

To see how this plays out, consider the plight of Anne, in 
Scenario #1.  Again, she was injured during the “window pe-
riod” between June 11, 2019, and July 1, 2020, during which 
time the MAIPF was ordered to pay lifetime, unlimited ben-
efits to MACP Claimants pursuant to DIFS Order 19-049.  If 
Judge Kelly’s decision upholding this Order 19-049 is affirmed 
on appeal, the Anne may not care which insurer is paying her 
benefits – the policy insurer or the MAIPF/MACP.  She is still 
receiving lifetime, unlimited no-fault benefits. If, however, 
Judge Kelly’s decision is reversed by the Court of Appeals, and 
the MAIPF/MACP is permitted to impose the $250,000.00 
“allowable expense” cap, Anne may very well end up filing a 
DIFS complaint if the MAIPF/MACP decides to pursue her 
or her medical providers for reimbursement of “allowable ex-
pense” payments made above $250,000.00.  After all, if Anne 
had been covered by the policy insurer, she would have been 
entitled to lifetime, unlimited benefits.

This situation is even more pronounced in the case of 
Cathy, under Scenario #2.  Because her accident occurred after 
July 2, 2020, there is no doubt but that her benefits through 
the MAIPF/MACP are capped at $250,000.00.  However, if 

she is allowed to claim through the policy insurer, she is en-
titled to recover lifetime, unlimited benefits.  A complaint by 
Cathy to DIFS over a referral of her claim by the policy insurer 
to the MAIPF/MACP would almost certainly provoke “ad-
ministrative action” against the policy insurer, notwithstand-
ing the MAIPF’s invitation to refer such claims over to it, as 
her benefits are undoubtedly being reduced from lifetime, un-
limited coverage to a $250,000.00 “allowable expenses” cap.

Maybe all this is academic.  Maybe there are no “Annes” 
or “Cathys” in Michigan who find themselves in this quan-
dary.  The author suspects that, in fact, there may quite a few 
“Annes” or “Cathys” out there, and in the next few months, 
the issues raised in this article may very well be played out in 
the courts. There are also ongoing discussions between DIFS 
and the MAIPF over how to resolve this ongoing dispute, and 
one can only hope that any resolution will take into account 
the interests of policy insurers, the MAIPF and its servicing 
insurers, and, of course, the injured Claimants, including the 
“Annes” and “Cathys” in this state.

In conclusion, one might simply throw up their hands and 
say, “Let the courts sort it out.”  Frankly, it would have been 
better for everyone involved in the process – claimants, their 
providers, and insurers alike – if members of the Legislature 
and the Governor had taken the time to actually read the bill, 
understand what’s in it, and consult with knowledgeable prac-
titioners representing plaintiffs, medical providers and insurers 
over the impact these provisions. The version of SB 1 that was 
voted on should have been treated as a working draft- not a 
final product. If they had done so, the uncertainty that all par-
ties have found themselves in over the past two years, regard-
ing not only these issues but others as well, almost certainly 
could have been avoided.  

Invite someone you know to join the fun. 
Invite someone to join the section. Section membership forms can be found at http://www.michbar.org/sections
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