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From the Chair

Greetings and Happy New Year!

I hope that all of our members had a relaxing and joyous 
holiday season! As we reflect on our Section’s accomplishment 
for 2022, and goals for 2023, I want to thank Lauretta Pom-
inville, our past Chairperson for her great leadership and hard 
work during the past year. I would like to also congratulate 
Patrick Crandell on becoming Chairperson Elect; to welcome 
our new Council members; and thank our returning ones.

2022 Annual Meeting and Program

Our Annual Business Meeting and Program, held on Oc-
tober 20, 2022, at the Inn at St John’s in Plymouth, was a great 
success. The topic of this year’s program was “How inflation 
and rising costs of labor and material can increase an insured’s 
losses after a major catastrophe.” I would especially like to 
thank our presenters, attorney Michael Hale of Hale & Hirn, 
PLLC, Ethan Gross CEO of Globe Midwest Adjusters Inter-
national, and attorney Peter Cavanagh of Cavanaugh & Que-
sada PLC. The program was well-attended. We had an active 
audience where the attendees engaged with the topic presented 
and asked many questions. Each presenter has also agreed to 
provide an article for the Journal on what was presented. Three 
new members joined our section due to this program. 

If you have missed the program and are interested in 
watching it, we have video of the presentations that we can 
share. Please email me!

Scholarship
Our Section will continue to accept submissions by any eli-

gible law student until February 28, 2023. This year’s topic is 
Cryptocurrencies and blockchain technologies. A scholarship 
of $5,000 will be awarded to one student. 

Next Business Meeting and Post-Holiday Mixer

Our next business meeting is on Wednesday, January 11, 
2023, starting 4:00 p.m. at Crispelli’s in Berkley. It will be fol-
lowed by a post-Holiday mixer. While the Business Meeting 
may be attended via Zoom, I encourage everyone to come out 
and join us in person. 

We also look forward to hosting two or more additional 
educational programs and social events during the year. We 
are hoping to have at least one joint program with another sec-
tion. If you have any suggestions for topics or speakers for our 
programs, please email me!

Membership

Our membership continues to grow. We are currently at 
1,133 members. I would like to welcome all of our new mem-
bers and encourage them to actively participate in the Section 
by attending our events, submitting an article for the Journal, 
or helping to plan or organize an education program for our 
membership. This year, we will specially focus on increasing 
the engagements of our law students and newer attorneys’ 
members. 

Journal

The Journal is now in its 16th year. It has featured articles, 
case updates, analyses and opinions of interest. Please take the 
time to check it out. Special thanks to Hal Carroll, the Jour-
nal’s Editor-in-Chief, for his continued efforts and commit-
ment over the past 15 years for making the Journal a great 
success. The Section has also hired Christine Caswell as an As-
sociate Editor to assist Hal for the upcoming year. 

Feedback

As we continue our journey to keep improving the Section, 
we are always open to receiving any constructive feedback that 
would help us improve the Section. Please feel free to email me 
at rh@hamawilaw.com 

I wish you all a happy new year and look forward to seeing 
you at one of our Section’s programs or meetings. 

Rabih Hamawi, Law Office of Rabih Hamawi 

Like us on 
Facebook

https://www.facebook.com/SBMIILS/

mailto:rh@hamawilaw.com
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The Journal is a forum for the exchange of information, 
analysis and opinions concerning insurance and indemnity 
law and practice from all perspectives.  All opinions expressed 
in contributions to the Journal are those of the author.  The 
Journal – like the Section itself – takes no position on any dis-
pute between insurers and insureds.  We welcome all articles 
of analysis, opinion, or advocacy for any position.  

And you do not have to be a member to contribute.
Copies of the Journal are mailed to all state circuit court 

and appellate court judges, all federal district court judges, 

and the judges of the Sixth Circuit who are from Michigan.  
Copies are also sent to those legislators who are attorneys, so 
being published in the Journal is a good way to reach the deci-
sionmakers in Michigan’s judicial and legislative system.

The Journal is published quarterly in January, April, July, 
and October.  Copy for each issue is due on the first of the 
preceding month (December 1, March 1, June 1, and Septem-
ber 1).  Copy should be sent in editable format either to the 
editor at HOC@HalOCarrollEsq.com or to the assistant editor at 
christine@caswellpllc.com.  

Photos from the October Program

 Judge David Groner with incoming chair Rabih Hamawi 
and outgoing chair Lauretta Pominville

Chair Rabih Hamawi with the October program speakers: 
Michael Hale, Ethan Gross and Peter Cavanaugh



Editors’ Notes
By Hal O. Carroll, Editor and Christine Caswell, Assistant Editor

mailto:HOC@HalOCarrollEsq.com
mailto:christine@caswellpllc.com
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Editors’ Note:  This article is based on a presentation by Mr. 
Cavanaugh at the October 20 Annual Meeting of the Insurance 
and Indemnity Law Section.

As owners and contractors navigate the choppy waters cre-
ated by high inflation and high interest rates while still con-
tending with supply chain issues brought on by the pandemic, 
there are several steps each can take to mitigate and manage 
the impacts on their businesses. Planning should begin before 
bidding and include not only how contracts are structured, 
but some of the key terms to be included. Several legal de-
fenses are also available to address breaches. 

Measures to Consider at Bid Time. 

Prepurchase. To combat price increases and delivery de-
lays, both owners and contractors are looking to prepurchase 
key equipment and materials. Many large pumps and valves 
are still cast in China,  and delays in fabrication and shipment 
have delayed promised deliveries by as much as 50% or more. 
Prepurchasing long-lead equipment and materials is one mea-
sure owners can take to be sure their project finishes on time. 
Contractors, too, may consider buying materials before sched-
uled installation to avoid price hikes. This assumes the mate-
rials are available. Within the past year, roofing materials, in 
particular, were not only in short supply but subject to rapid 
price escalation. Contractors who tried to prepurchase roofing 
materials could not do so.

Bonds. Another measure to consider is requiring contrac-
tors and key trade contractors on larger projects to provide 
a surety bond. Payment and performance bonds are used to 
protect the interests of the owner. While bonds are required 
on most public projects, bonds can be required by owners on 
private projects as well. A surety bond provides a third party 
to ensure the contractor will fulfill its contractual obligations, 
such as payment of subcontractors, suppliers, and/or laborers, 
and complete the project as specified in the contract. These 
bonds can be used in construction contracts and other large 
projects. Typically, the owner reimburses the contractor for 
the bond premium. 

Value Engineering. Value engineering in construction in-
cludes several steps, including a review of the design, analy-
sis of materials and processes, identification of alternatives, 
and cost analysis. The goal is to identify cost savings without 
compromising the quality of the project. This can be achieved 
by using alternative materials, processes, or building meth-
ods that are more efficient or less expensive than the original 
design. Also, value engineering can identify areas where cost 
savings can be achieved through improved design or better 
management of construction resources. 

Consider Using Low Bid. Low-bid construction is a com-
petitive bidding process used to award construction contracts. 
This process involves the owner (or a representative) publicly 
soliciting bids from prospective contractors and awarding the 
contract to the lowest bidder. The decision to accept a bid 
is based on the bid price and the contractor’s qualifications. 
To ensure the lowest price, the owner will typically ask for 
multiple bids and compare the bids against each other. The 
contractor with the lowest bid is then awarded the contract. 

But the lowest bid isn’t always the best bid. The maxim 
“you get what you pay for” rings out in many low-bid projects. 
When economic downturns occur, contractors often enter 
new markets in search of work. When there is an overabun-
dance of bidders, it precipitates a “race to the bottom” in terms 
of bid prices. While low prices may appear at first to benefit 
owners, the lowest bidder is often less experienced or relies 
on subcontractor bids with holes or errors. The problems that 
follow, including claims for extras and disputes, may outweigh 
the choice of a responsible bidder who didn’t have the lowest 
price. Even in public construction, owners have the discretion 
to award contracts to the lowest responsive and responsible 
bidder, who may not have the lowest price. 

Addressing the Impact of Inflation and Material 
Shortages in Construction

By Peter J. Cavanaugh, JD, Cavanaugh & Quesada, PLC

Value engineering in construction includes 
several steps, including a review of the 
design, analysis of materials and processes, 
identification of alternatives, and cost analysis. 
The goal is to identify cost savings without 
compromising the quality of the project.
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Evaluate Contract Structure

How an owner procures construction services also affects 
the risk of price escalation (inflation). Procurement methods 
include low bid, lump sum, cost plus, and construction man-
ager (CM).  

Low-bid construction is a common method used in the 
construction industry for obtaining bids for large, complex 
projects. The process is used for all types of projects, ranging 
from building bridges to renovating an office building. This 
method is most commonly used for public projects, such as 
those funded by the government, as it ensures that the public 
is getting the best value for their money. 

Lump sum bidding is a type of construction bidding pro-
cess in which a contractor submits a single price for all of the 
specified work on a project. This bid covers all labor, materials, 
and other costs associated with the project. In lump-sum bid-
ding, the owner will typically provide a detailed scope of work 
that outlines all of the tasks and materials needed to complete 
the project. The contractor is then responsible for costing out 
each item and submitting a single price based on the total cost 
of the project. 

This type of bid is typically used for projects that are well-
defined and have a fixed scope of work. Since the contractor 
is submitting a single lump sum bid, they are taking on all of 
the risk associated with the project. If the project takes longer 
to complete than expected or if the cost of materials increases, 
the contractor must still complete the project at the agreed-
upon price.

Cost plus construction is a type of construction contract 
in which the contractor is paid for all labor and material costs 
plus an agreed-upon fee for overhead and profit. This type 
of contract is most commonly used for complex projects in 
which the total cost is unknown or difficult to estimate. The 
fee is typically a percentage of the total cost of the project. 

A Construction Manager method of construction is a project 
delivery method in which the owner contracts with a construc-
tion manager (CM) to coordinate the design and construction 
of a project. The CM acts as a liaison between the owner and the 
contractor and typically provides pre-construction services such 
as budgeting, scheduling, and value engineering. 

In a Construction Manager method, the owner pays for 
the Construction Manager’s services and the contractor’s ac-
tual costs for labor, materials, and equipment. This contrasts 
with a lump sum contract, which is a single fixed price for all 
of the labor, materials, and equipment necessary to complete 
a project. In this type of contract, the contractor is responsible 
for any cost overruns or additional work.

Review and Modify Contract Provisions 

A good construction contract should include a provision to 
deal with unexpected delays in performance. 

A force majeure contract provision is a clause in a contract 
that states that certain events outside the parties’ control, such 
as natural disasters, acts of God, or other extreme circumstanc-
es, will excuse the parties from their contractual obligations. 

This clause typically states that the parties are excused from 
performance if the event or circumstance is beyond the parties’ 
control and could not have been anticipated. Sometimes, this 
clause may be limited to certain events or circumstances and 
may also include language providing for the parties to negoti-
ate a resolution if the event or circumstance occurs. 

Here’s a sample from an equipment supplier’s standard 
terms: “Seller shall not be responsible for any delays or non-
performance caused by strikes, accidents, embargoes, fire, 
floods, inability to obtain materials, labor or services, condi-
tions arising from government orders or regulations, war or 
national emergency, epidemic or pandemic, Acts of God, and 
any other similar events which are deemed beyond Seller’s rea-
sonable control.”  Most contracts require the party affected 
by a force majeure event to notify the other party awaiting 
performance when the delay period begins and ends.  

A price escalation clause is another contract provision to 
consider adding to a construction contract. 

A price escalation contract provision is a clause in a contract 
that states that the price of goods or services may be adjusted 
up or down depending on market fluctuations. This clause is 
often used in long-term contracts to protect both parties from 
any unexpected changes in costs. This clause typically states 
that the adjustment will be based on a specific index or other 
measures of market prices.1 

For construction commodities, such as 2x4 lumber and 
standard structural steel shapes, the best-known measure of 
market prices are the Construction Cost Index, and Building 
Cost Index published monthly by Engineering News Record.2 

In federal contracts, the Federal Acquisition Regulations 
(FAR) include several provisions that provide for economic 
price adjustment of fixed-price contracts upon the occurrence 
of specified contingencies.3 

FAR 52.216-4 allows for an adjustment to the contract 
price to reflect changes in economic conditions that occur af-
ter the contract award and are beyond the control of either 
party. Such conditions include, but are not limited to, changes 
in labor costs, material costs, or overhead costs. The contractor 

In lump-sum bidding, the owner will typically 
provide a detailed scope of work that outlines all 
of the tasks and materials needed to complete 
the project. The contractor is then responsible 
for costing out each item and submitting a single 
price based on the total cost of the project. 
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Endnotes

1 See, ConsensusDocs 200.1 Amendment, for example.  https://
www.consensusdocs.org/contract/200-1-time-and-price-impacted-
materials/

2 https://www.enr.com/economics.

3 See, FAR 16.203 and associated clauses at FAR 52.216-2, 
52.216-3, and 52.216-4.

4 Kyocera Corp v Hemlock Semiconductor, LLC, 313 Mich App 437, 
438-39 (2015).

5 Kyocera at 451.

6 Roberts v Farmers Ins Exch, 275 Mich App 58, 73 (2007).

7 See, Section 2615 of the Michigan UCC, MCL 440.2615. 

8 See, Molnar v Molnar, 110 Mich App 622 (1981) (divorce settle-
ment frustrated by the death of the party’s son before reaching 18 
years). See also Michigan Model Civil Jury Instructions, M Civ 
JI 142.43 (Frustration of Purpose). 

must notify the government of both increases and decreases 
in its costs. Increases must exceed 3% for labor and 10% for 
materials. These percentages do not apply decreases. 

Legal Defenses 

Force Majeure.  A force majeure clause also provides a le-
gal defense to claims for delays to a party’s performance (i.e., 
time extension, liquidated or actual delay damages). A force 
majeure event excuses delayed performance. 

“The purpose of a force-majeure clause is to relieve a par-
ty from penalties for breach of contract when circumstances 
beyond the party’s control render performance untenable or 
impossible.”4  However, “financial hardship and unprofitabili-
ty do not constitute the type of delay or failure in performance 
sufficient to warrant relief under a force-majeure clause.5

Impossibility.  Under the doctrine of impossibility of per-
formance, a “promisor’s liability may be extinguished in the 
event his or her contractual promise becomes objectively im-
possible to perform.”6  

Commercial Impracticability.  A cousin to impossibil-
ity of performance, commercial impracticability is a defense 
where performance is impracticable but not impossible.7 Ex-
amples include failure of presupposed conditions; non-deliv-
ery of materials, partial delivery, other excuse.

Frustration of purpose.  Another affirmative defense is 
frustration of purpose. Frustration of purpose arises when the 

fundamental underlying assumption of a contract changes 
without the fault of the party expecting to receive the benefits 
of the contract. 8

About the Author

Peter J. Cavanaugh is a principal of Cavanaugh & Que-
sada, PLC, a boutique law firm in Royal Oak specializing in 
business and construction law.  His email address is pcavanaugh@
CQlawfirm.com and the form’s website is www.MichiganCon-
structionLaw.com

Hidden Damage: The Impact of Rising Construction Costs 
and Longer Repair Times on Property Insurance Claims

By Ethan A. Gross, JD,  CEO, Globe Midwest Adjusters International

Editors’ Note:  This article is based on a presentation by Mr. 
Gross at the October 20 Annual Meeting of the Insurance and 
Indemnity Law Section.

Insurance claims are complex and challenging ventures. 
When people lose their home or business, navigating the 
claim process in normal times can, at best, be difficult, over-
whelming and often adversarial. Add to that rapidly increasing 
construction costs, as well as significant delays in obtaining 

materials and completing repairs, and the challenges increase 
exponentially.

In addition to the obvious impacts – primarily spend-
ing more money –the increased costs and delays often trig-
ger numerous penalties and limitations “hidden” in insurance 
policies that leave claimants substantially underinsured. This 
article will explore the origins and current reality of increased 
construction costs, and delays. It will also identify specific pol-
icy provisions that are triggered by cost increases and delays, 

https://www.consensusdocs.org/contract/200-1-time-and-price-impacted-materials/
https://www.consensusdocs.org/contract/200-1-time-and-price-impacted-materials/
https://www.consensusdocs.org/contract/200-1-time-and-price-impacted-materials/
https://www.enr.com/economics
mailto:pcavanaugh@CQlawfirm.com
mailto:pcavanaugh@CQlawfirm.com
http://www.MichiganConstructionLaw.com
http://www.MichiganConstructionLaw.com
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the impact of these provisions on the claim, and what you can 
do, as a trusted advisor, proactively, to minimize the impact of 
a loss on your clients. 

  
Are Construction Costs Really Rising?

The simple answer is, yes. 
As reported in CBRE’s Construction Cost Trends Index 

for 2022, “a confluence of events-including soaring construction 
demand, inflation, pandemic-related restrictions, supply chain 
disruptions, labor shortages and the war in Ukraine-are spur-
ring rising costs and uncertainty across the construction industry.”  
Practically speaking, CBRE forecasts an approximate 14.1% 
year-over-year increase in construction costs by year end 2022! 
So as the world tries to normalize, price increases continue at 
an accelerated pace. When we look into what is driving the 
rise of construction costs it comes down to two main culprits: 
Labor and Materials. 

Demand and Lack of Available Labor Equals Rising 
Costs and Longer Completion Times

Let’s first dig a little deeper into the labor side of the “ris-
ing cost” equation. The last two and half-years have shaken 
the world upside down. The pandemic affected literally ev-
eryone and everything on the planet. As many people were 
getting sick, the way business now operates around the world 
changed. Many people started working remotely and many 
others stopped working. According to the Associated General 
Contractors of America’s recent member survey, over 72% of 
general contractors believe that labor shortage will be their big-
gest hurdle this year. This labor-shortage sentiment is also held 
by the National Association of Home Builders who report-
ed in The Washington Post there are currently over 400,000 
“open” construction positions and that a total of 740,000 
workers need to be added, per year, to account for growth in 
the industry and retirement. 

To compound matters, as vaccinations increased and hos-
pitalizations waned, the world crept back to the new normal. 
New home construction reached its highest level in almost 20 
years, home sales soared, and an American population sought 
to renovate their homes in which they’d been confined to for 
months on end. Demand for labor was high, but supply was 
low as shutdowns and illness limited production. 

Given the backlog of projects, shortages of skilled labor 
and supply chain disruptions, contractors are likely to be more 
selective in the jobs they bid for, the conditions they’re willing 
to accept and the partners they work with.

Another contributing factor is contractors are afraid they’re 
not going to be able to get their materials, or they’re going to 
come significantly later than they planned. This may create 
exposure for contractors on time sensitive jobs, particularly 
if there are delay clauses which impose penalties for failure to 

complete on time. For the foreseeable future, property owners 
will find it harder and more costly to execute a construction 
project than in the years before the Pandemic.

In addition to the long-lasting effects of the pandemic, the 
war in Ukraine, and subsequent shift in the labor market, on 
September 28, 2022 Hurricane Ian made landfall in Florida. 
Damage estimates range from $50 Billion to in excess of $200 
Billion. Consider the impact on the construction labor market 
when you add an unforeseen $50 billion to $200 billion in 
construction that literally started the day after the hurricane 
passed with mitigation, cleanup and temporary repairs. 

These events combined with labor needs in all industries 
resulting in competition for labor, and thus labor shortages in 
all industries. And, as the demand for labor increased, those in 
the workforce have more options for higher paying jobs. There 
is no denying that construction is tough, physically demand-
ing work. With higher paying, less physically demanding al-
ternatives, many workers have left the construction industry. 
And, of course, since the demand for construction labor has 
increased, and the supply is limited, wages have increased. 
These increases are passed on to the consumer by way of high-
er construction costs.

One additional impact of reduced labor is delays in com-
pleting repairs. The labor shortages impact repair times in 
two ways. First, with limited labor the output of materials 
has slowed. As a result there are longer lead times on build-
ing materials which means longer time to complete construc-
tion jobs. Additionally, with fewer people working on a job, 
the time to complete jobs is slowed dramatically as well. Of 
course, with limited labor, the time to complete jobs 

Increasing Costs – Building Materials

We touched on how labor shortages contribute to a higher 
cost. The other significant factor is materials. According to 
the National Association of Home Builders, building materi-
als increased 20.3%, year of year from February of 2022 and 
exterior paint, for example, increased by 30.3%1. 

One way of quantifying some of the increases, as they relate 
directly to the world of property insurance, is to look at cer-
tain cost standards. In the world of property insurance claims 
and property insurance restoration, a common tool used to 
estimate the cost of repairs is Xactimate© software. This soft-
ware is based on data collected from restoration contractors 
and sets forth average prices for labor and material. The price 
lists are separated by city and updated monthly. In running 

According to the Associated General Contractors 
of America’s recent member survey, over 72% of 
general contractors believe that labor shortage 
will be their biggest hurdle this year. 
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an analysis of a typical repair job, changing the price list over 
a period of years resulted in significant increases. For exam-
ple, a projected that cost $168,000.00 in 2019 increased to 
$212,000.00 in 2022 based solely on changing the price list. 
Interestingly, many individual building materials increased by 
over 50% and some more than doubled in that time. 

Impacts on Insurance Claims

When we look at an insurance policy, also known as a 
contract of adhesion/insurance contract, we understand our 
clients entered into a complicated and tedious contract with a 
much more sophisticated party; the insurance company. What 
we also know is the insurance contract has a number of pre-
negotiated conditions, affirmative obligations, finite deadlines, 
hidden penalties and springing clauses that are all impacted by 
rising construction costs and labor shortages. 

As a trusted advisor it is important to understand the im-
pact that rising costs and longer construction times will have 
on insurance claims.  The obvious issue is that insurance relat-
ed repairs will cost more money. This could lead to the ques-
tion, “so what?” If it costs more money, it is still covered by 
insurance. As to the insured, no harm no foul. And, as for 
carriers, if they know costs are going up, they can simply 
increase premiums. Now, lets moved past the obvious, to the 
hidden and more significant issues, particularly those that 
impact the insured.

When we look at the anatomy of a property claim there 
are two primary factors. First, assuming the claim is the re-
sult of a covered cause of loss, we must determine the amount 
of the loss and damage and then match that up to various 
policy terms and conditions in order to determine the actual 
amount of money owed to an insured.  We will address the 
direct impact of rising costs, and delays have on the follow-
ing provisions:

• Policy Limits

• Coinsurance

• Timing Issues as they relate to; 

• Time Element Losses 

• Recovery of Depreciation

• Valuation 

Policy Limits

A relatively obvious problem with rapidly increasing con-
struction costs is that the cost to repair or replace a building 
after a loss may exceed the policy limit. Most insureds are not 
proactively re-assessing the value of their property and asking 
their agent to increase their limits. If an insured is carrying 
$500,000.00 insurance on a building (which was adequate 
when purchased) that suffers significant damage and now the 
cost to replace increased somewhere between 15% and 20% 

depending on materials, location, etc., the cost to rebuild may 
now be $600,000.00, leaving the property owner underin-
sured by $100,000.00. 

The above example assumes the insured properly insured 
at the beginning of the policy period. Most insureds are not 
properly insured. As costs have increased over the last several 
years, the policies are not always increased accordingly. In ad-
dition to the impact being underinsured by $100,000.00 will 
have on the insured, this is only the beginning of their poten-
tial problems.

As a trusted advisor, recommending your clients meet with 
their agents and review values is one way to help avoid being 
underinsured. For residential insureds there is another option 
to protect against being underinsured. Most home insurance 
carriers offer endorsements referred to as “guaranteed replace-
ment cost” or “increased replacement cost.” These endorse-
ments provide that, in the event the dwelling loss exceeds 
policy limits, the policy will be increased up to a certain per-
centage (often 20% but in some cases, it is unlimited). There 
are some preconditions as well as stipulations on recovery but, 
if the insured has this endorsement and rebuild their home, 
they should be well protected against the increased costs of 
construction, at least in regard to the policy limits issue.

Coinsurance

Many insurance policies include a coinsurance clause. Co-
insurance is a penalty applied to the amount recoverable when 
an insured fails to insure the property to either the full value of 
the property, or a percentage of the full value, as designated by 
the insurance company. A typical coinsurance clause will re-
quire the insured to insure the property to either 100%, 90% 
or 80% of its full value. Failing to do results in a penalty that 
is applied to the amount payable. 

For example, if the property value, at the time of loss, is 
$100,000.00 and the coinsurance percentage is 80%, the 
property must be insured for $80,000.00 to avoid a co-insur-
ance penalty. The further out of ratio, the greater the penalty.  As 
coinsurance is perhaps the most common and significant issue 
and insured will encounter when underinsured, we will spend 
more time on this issue.  

The co-insurance penalty is determined based on the value 
at the time of loss, not the time the property was insured. This is 
significant because the insured may have insured to the proper 
value at the time the insurance was purchased, but, 10 or 11 
months later, with rapidly increasing costs they are no longer 
insured to value and face a penalty. This is problematic because 
the insured property did not even come up for renewal in that 
time period, so no consideration had yet been given to the 
increased costs be either the insured or its agent. 

In our example, if the property was insured for 
$80,000.00 at the time it was purchased but the value in-
creased from $100,000.00 at the time insurance was pur-
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chased to $150,000.00 at the time of loss, the insured will be 
penalized by 33%.2 So, if the loss was $50,000.00, they would 
only recover $33,500. That is a $16,500.00 penalty, ouch! 

When we see construction costs increase coupled with how 
the insurance company values a loss (which is at the time of 
loss), the insured, your client, may no longer comply with co-
insurance and thus be subject to the above penalty. 

Coinsurance penalties can be avoided, accordingly, this is 
why it is so important, as trusted advisors, to consider offer-
ing suggestions that may help address these new challenges 
including, but not limited to:

Increased Policy Reviews – Consider having your client 
change from annual policy reviews to semi-annual or quar-
terly reviews;

Notice – Consider notifying your clients of the current 
market conditions and potential impact on their insurance. 
That way the insured can make a well-informed decision re-
garding increasing the amount of insurance they carry.

Valuation – Have your clients ensure their agents/brokers 
are performing updated property valuations utilizing sources 
that factor in the current market conditions.

Agreed Value – Agreed Value endorsements negate the 
coinsurance penalty. While removing the coinsurance and 
adding this endorsement will likely result in an increase in 
premium, the financial risk of being penalized for being un-
derinsured is so great that the benefits should outweigh the 
costs. Advising your client to purchase “Agreed Value” cover-
age is always sound advice.

Timing Issues and Time Element Losses

In regard to timing there are three items impacted by time 
in a property claim. First is the time to recover for lost income 
(commercial claims) or additional living expenses (residential 
claims) and the second is the time to make a claim for recover-
able depreciation3 and third is the timing of valuation of the 
cost of repairs.

Lost Income /Additional Living Expenses. In commer-
cial policies an insured can recover for their lost income (and 
extra expenses) during what is referred to as the period of res-
toration, i.e. the time it takes to repair the damaged property. 

Lost income insurance is sold in one of two ways. Either at 
an unlimited amount, referred to as Actual Loss Sustained, 
in which case there is no dollar limit, but the recovery is lim-
ited to a maximum time period, typically 12 months. Alterna-
tively, the lost income may be insured with a dollar limit, for 
example $100,000.00. 

The potential problem with the Actual Loss Sustained cov-
erage is that with construction times being longer than they 
previously were, if an insured only has 12 months of Actual 
Loss Sustained Coverage, and the repairs are not completed 
for 18 months, then they will be underinsured for 6 months’ 
worth of lost income. 

If a policy has a dollar limit, that dollar limit amount was 
usually established by considering how much money the in-
sured would lose per month in the event of a total shutdown 
multiplied by the number of months it was anticipated it 
would take to rebuild. So, if an insured anticipated they could 
rebuild in 12 months and that $120,000.00 of lost income 
coverage would be sufficient but now it takes an additional 6 
months to complete repairs, the insured will likely be under-
insured for the lost income. 

Similarly in residential claims, insureds are covered with 
Additional Living Expense coverage. This pays their cost to 
live at a temporary location, and other related costs, while 
their home is being repaired or replaced. These too are insured 
either based on a dollar limit, or a time limit. The problems 
associated with both methods are the same as in the discussion 
of lost income as described above. 

When considering how to advise a client on insuring for 
time element loss related to lost income or additional living 
expenses it is important to consider how long it may actually 
take to repair or replace property. Consider this, if a 2,500 
square foot home is destroyed, the time it will likely take, form 
the date of loss, until the insured moves back in, will be 18 
to 24 months, not 12 months. Let’s look at why. First, before 
construction can start the loss must be adjusted. That process 
usually does not start until after the initial investigation into 
original and cause for subrogation and or coverage reasons. 
That investigation can take anywhere from one week to in ex-
cess of 6 months. Next, estimates have to be written and or 
obtained. That is usually 1 to 3 months. This can take longer 
when getting bids from contractors since they are very busy 
for reasons addressed in this article. If there is a dispute it 
may be another 2 to 10 months to reach an agreement, either 
through negotiation or the insurance appraisal process4. Then, 
once an actual amount is set, the insured can hire a contrac-
tor who has to put together a contract, apply for permits and 
perform the work. This also involves delays including waiting 
for various inspections from the city and final approvals. In 
a perfect world, 12 months is a tight time frame just to go 
from getting a permit to a certificate of occupancy. Add in 
the adjustment process and construction delays and you have 

For example, if the property value, at the time 
of loss, is $100,000.00 and the coinsurance 
percentage is 80%, the property must be 
insured for $80,000.00 to avoid a co-insurance 
penalty. The further out of ratio, the greater the 
penalty.  
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a recipe for disaster when it comes to insureds recovering for 
lost income or additional living expenses.

Timing Issues and Recovery of Depreciation

When property is damaged, whether it be building or 
contents, most carriers pay based on the cost to replace the 
item new. However, only the depreciated, or actual cash value, 
amount is paid up front and the balance, the withheld depre-
ciation, is paid only after repair or replacement is complete. 
In commercial polies there are rarely time limits related to re-
covery of the depreciation. Insured’s are required to provide 
notice of their intent to replace, but are not usually limited in 
time as to when replacement must be completed by. That is 
not the case in many home insurance policies. 

The largest home insurance companies have unrealistic 
and unconscionably short time frames to complete replace-
ment. These time frames have no exceptions. If a policy has 
a 12-month time limit to complete replacement, and recover 
the withheld depreciation, the insured can only recover the 
amounts incurred during those 12 months. For example, if 
the cost to replace a dwelling is agreed at 200,000.00 and 
the insurance company withheld 25% for depreciation, i.e. 
$50,000.00 the insured is paid $150,000.00 and only gets 
the other $50,000.00 after they spend it. If at the end of 12 
months the work is not complete, and the insured has only 
owed the contractor $150,000.00 (at that time), then they 
lose their right to recover the other $50,000.00. The worst 
policies only give the insured 6 months to complete repair 
or replacement from when the actual cash value is paid. In 
most cases, it is not possible to hire a contractor, obtain per-
mits, build a house and receive a certificate of occupancy in 
6 months. 

To compound the problem, these provisions apply to con-
tents as well. Most insureds do not want to replace larger con-
tent items until their home is rebuilt as they will have nowhere 
to put the contents. As such, they will lose all of the withheld 
depreciation on their contents as well. 

In order to avoid these issues insureds should be scrupu-
lous in looking for policies without any time restrictions on 
recovering withheld depreciation. 

One last time related issue, which is less common, but 
can be significant, is valuation. Most polices value the actual 
cash value of the loss at the time of loss. But, the replace-
ment amount is paid based on the actually amount incurred 
to replace an item. Thus, if the cost of repairs increases during 
the course of construction (or the adjustment process) due to 
increases in material costs, labor costs, or other factors, the 
insured is still entitled to recover the full replacement cost, up 
to the policy limit.

Some carriers have provisions that they interpret as valu-
ing the replacement cost as of the time of loss. Where this is 
problematic is if there are significant cost increases after the 
time of loss but before the work is completed. For example, 
if it takes 10 months before repairs start, due any number of 
reasons, and costs increased from the time of loss until the 
time construction starts, the insured, under this policy, would 
not be able to fully recover. 

One final point on the time related issues. There are no 
exceptions to the time related coverage clauses in property 
insurance policies. If an insured has a 12-month time limit 
for recovery of depreciation, or for recovery of lost income 
or additional living expenses, that time frame is not extended 
by the carrier, regardless of the reasons for the delays. Even in 
the worst of examples such as a carrier not releasing the scene 
for repairs to start because they are either investigating the 
claim, or working on subrogation, they will not extend the 
time limits. So, if the scene was locked up for 10 months for 
a subrogation investigation, in a policy with a 12-month time 
limit, the insured would still only have 2 months left of the 
12 months. That means, if there was a 12 month time limit to 
recover depreciation they would only have 2 months to com-
plete repairs or lose all of the withheld depreciation. Similarly, 
if there was only 12 months for lost income or additional liv-
ing expenses they would only recover two additional months 
and then would be out of pocket. The time frame is not ex-
tended, even if all the delays are due to the fault of the carrier.  

With increased demand for construction and backlogs on 
materials, the time to repair/rebuild damaged properties has 
increased dramatically. Most commercial and home policies 
have time element coverages such as loss of income and ad-
ditional living expenses (sometimes referred to as loss of use), 
that have time limits or dollar limits. These coverages must be 
reviewed closely to make sure they will cover these losses for 
extended periods of time. It is likely that the amount of cover-
age and time limits related to coverage need to be increased. 
Coverage should also be reviewed for time limits related to 
time to make a holdback claim. 

Conclusion

Most people want to be properly insured. After all, the 
purpose of insurance is to be made whole in the event of a 

When property is damaged, whether it be 
building or contents, most carriers pay based 
on the cost to replace the item new. However, 
only the depreciated, or actual cash value, 
amount is paid up front and the balance, the 
withheld depreciation, is paid only after repair 
or replacement is complete.
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loss. Today, many insureds that thought they were properly 
insured, are finding out they are underinsured and cannot 
be made whole. Advising clients of these issues and recom-
mending action be taken to avoid a problem, before a loss 
occurs, will protect clients from possible financial ruin in 
the event of a loss. Meeting with the client, and their insur-
ance agent, to address these issues, is strongly recommended. 
Working together with your clients, proactively through 
these difficult times will increase their confidence in your 
knowledge of their needs and your ability to protect them, 
should they suffer a loss.  

 
About the Author

Ethan A. Gross, JD is the CEO of  Globe Midwest Adjusters 
International.  His email address is egross@globemwai.com.

Endnotes

1 Novogradac, February 2022 issue. 

2 The formula to calculate the coinsurance penalty is based on 
taking the amount the insured ”did” insure for, divided by 
the amount they “should” have insured for (in our example 
they should have insured for 80% of the value) and multiply-
ing that percentage times the loss. In our example it would be 
$80,000(did) divided by $120,000 (should is 80% of 150K val-
ue) which = 67%, i.e. the percentage recoverable.

3 Most replacement cost insurance policies value the loss of a 
building and/or personal property at the cost to replace new, but 
only pay the depreciated value (actual cash value) up front and 
then pay the withheld depreciation of the items is actually re-
paired or replaced.

4 MCL 500.2833 1(m) provides that in the event of a dispute over 
the amount of damage that the dispute is resolved in “appraisal” 
which is essentially arbitration.
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It’s No Time to Go Wobbly:
Current Economic Conditions Challenge Property 
and Casualty Insurers and Insureds

By Michael S. Hale, Esq., Clairmont Advisors, LLC

Editors’ Note:  This article is based on a presentation by Mr. 
Cavanaugh at the October 20 Annual Meeting of the Insurance 
and Indemnity Law Section.

In writing this article, I am reminded of Margaret Thatch-
er’s apparent advice to President George H.W. Bush as he 
faced the 1990 Kuwait invasion by Iraq, “Remember, George, 
this is no time to go wobbly.”

The U.S. is facing perilous economic times with rampant 
inflation, energy costs spikes, and increases in interest rates, all 
coming on the heels of a worldwide pandemic.  The property 
and casualty insurance industry is not immune to these vicis-
situdes and both insurers and buyers of insurance face tests in 
being “wobbly.”  

Update on the Property & Casualty Insurance Market

A Primer on P & C Insurer Profitability

Property and casualty insurance companies generally lose 
money on the underwriting of risks.  In short, insurers typi-
cally take in less in premiums than they pay out in claims 
and other expenses.  This is evaluated by a metric known in 
the industry as the combined ratio which measurers incurred 
losses and loss adjustment expenses to earned premiums.  That 
industry wide number is 100.7 in the most recent analysis for 
2022 with specific lines of insurance even higher such as per-
sonal auto at 105.2.   

A combined ratio key indicator over 100 means that insur-
ers are losing money from an underwriting standpoint.  Why 
would an insurer continue to be in this business if this is the 
case?  The answer is found in the hopes that the investment 
income generated by insurers in investing premiums brings 
the overall operating ratio below 100, placating stockholders, 
owners of mutual insurers, and other stakeholders.

The industry is beginning to harden, with underwriters 
under marching orders to look more carefully at risks and ex-
posures on particular accounts, shed unprofitable accounts, 
and consider increases in premium for those accounts which 
are retained.  There is little question that the 2022 hurricane 
Ian, with losses estimate to be more than $35 billion, and 
other climate change exposures have added to this hardening.  
What’s more, new and emerging areas such as cyber exposures 
are presenting unique world-wide risks which are starting to 

take hold among insurers which have jumped on the band-
wagon of writing such policies.  This adds to underwriting 
profitability pressure.

Inflationary implications have had a major impact on the 
industry.  Rising costs have contributed billions of dollars in 
increased expenses in rebuilding where building materials and 
other costs have skyrocketed.  The rapidly increasing consumer 
price index and the rising costs of wages exacerbate this.  The 
result is that many properties are underinsured, something 
substantially, amidst renewals of policies where replacement 
cost values were established years ago.

Investment income of insurers has declined in 2021 with 
yields falling 2.6%.  The lower interest rates present in the pan-
demic have caused less than profitable growth in the bond mar-
ket.  Although insurers can make investment income in bonds as 
the federal funds rate increases, the disruption in global markets 
can offset that such as with less real estate construction meaning 
less premiums.  The war in Ukraine only adds to the stress. Now 
is the time to avoid going “insurance wobbly” by taking into ac-
count these economic conditions and paying careful attention 
to insurance programs and coverages.

Many insurers clamp down on coverage enhancements in 
such times and may add limiting provisions such as protec-
tive safeguard provisions which require that fire protection 
systems, alarms, etc. be maintained in good working order 
(whatever that means).  These coverage concerns create major 
issues for policyholders.

The automobile insurance industry has taken a major hit 
in recent times.  As noted earlier, the combined ratio for per-
sonal lines auto is far higher than the general industry number.  
This is due to unfavorable loss costs including double digit 
increases in vehicle part costs. 

One of the most significant underinsured 
claims is inadequate values to account for 
rebuilding / replacement cost.  Advise clients to 
carefully review these issues with a competent 
agent, particularly given the current economic 
conditions.
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Here are some points to consider in facing these obstacles 
which, this author expects to only become more apparent in 
the months to come:

1. Failure to account for rebuilding / replacement cost. 

One of the most significant underinsured claims is inad-
equate values to account for rebuilding / replacement cost.  
Advise clients to carefully review these issues with a competent 
agent, particularly given the current economic conditions.

In the many insurance agent errors and omissions cases that 
this author has worked on over the years, the most frequent 
underinsured loss that I see is in inadequate values on homes, 
contents, commercial buildings and business personal proper-
ty.  Further, the defense often asserted in these cases is that the 
insured should have read the policy and raised any questions to 
the agent who was really only an “order-taker.”  This is a scary 
proposition to say the least as even those policyholders who do 
review their policies will most likely not understand the provi-
sions or what questions to ask.  

We see many insureds relying on the agent to set values when 
the agent almost always has little foundation or expertise from 
which to do so.  Perhaps the most far-reaching risk manage-
ment activity that a buyer of insurance can engage in is to retain 
a competent insurance agent that is willing to be more than an 
order-taker.  Quality time spent on a regular basis in re-evaluating 
property values and other coverages can go a long way.

2. Avoid knee-jerk reactions in moving commercial insurance programs 
to lower cost options.

Many clients may be quick to want to move to a differ-
ent insurer to save money during economically difficult times.  
This may not be the best approach.  Insurers, particularly on 
commercial accounts, look to avoid accounts that they may 
lose based on price in year 2 or 3.  Further, this philosophy 
sometimes demonstrates less than stable management direc-
tion as one that does not look to the long-term.

3. Be cautious of coinsurance provisions which can wreak havoc 
upon property insurance claims.

Coinsurance is widely misunderstood among insureds (and 
agents, actually). In short, it means that the insured could end 
up being a “coinsurer” in a loss if it had not insured enough 
to reflect the actual value of the property.  Needless to say, this 
comes as a surprise at the time of a loss to many plagued by 
these provisions. These provisions can be negotiated away in 
many cases, and this should be requested.

4. Attempt to negotiate blanket limits for multiple location properties.

If a business has more than one location, attempt to nego-
tiate a single “blanket” limit with the insurer that applies to a 
loss at any location.  This invariably will provide a safety net 

for inadequate values which could help during economically 
sensitive times.

5. Loss of income following being rebuilt after a casualty presents 
serious exposures in tough economic times and is often underinsured.

Business interruption from a fire, for example, can create 
major financial problems for businesses.  Many policyholders 
do not know that such loss of income coverage will stop shortly 
after the building / business is re-opened (or should have been 
re-opened) when losses might continue. An example of this is 
re-leasing space in a building. Longer periods of extended res-
toration can often be negotiated but this is many times missed. 

6. Avoid relying upon inflation guard automatic increase provisions in 
property insurance policies.

Many insurers add “window-dressing” coverage in inflation 
guard endorsements which purport to automatically increase 
limits annually to account for inflation.  These coverages are 
widely misunderstood and should not be relied upon and in-
stead, values should be worked up every year to see how much 
of an increase is needed.

7. Vacancies create major coverage issues.

In tough economic times, it is not surprising that building 
vacancies rise.  Most property and homeowners policies con-
tain conditions on vacancy and automatically exclude certain 
perils for longer-term vacancies.  Look carefully at these poli-
cies in the event this applies to you or your clients.

8. Be sure to address existing and emerging cyber insurance.

Cyber insurance for businesses is all the rage in current 
times.  Many insurers have added coverage for certain cyber 
exposures in one form or fashion, even as part of a basic busi-
nessowners policy.  These coverages vary widely, and it is pre-
ferred to have a more complete stand-along cyber policy to 
address a broad host of exposures.  Insurers are starting to lose 
money in cyber coverages as these exposures become apparent 
and this is creating a more challenging market for the purchase 
of cyber policies.  Nonetheless, it is important to not overlook 
such exposures, regardless of the economic times.  

About the Author

Michael Hale, J.D., CPCU, AAI is a principal with the in-
surance and risk management firms 360 Risk Management Inc. 
and Clairmont Advisors LLC. He is also the founder of the law 
firm of Hale & Hirn PLLC, which specializes in insurance and 
risk management matters.  His email address is mhale@clairmont-
advisors.com.
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The insured did not even protect the insured’s 
own interest and lost his own case through 
default. So res judicata should not apply to bar 
the provider’s case. The provider has not had its 
day in court, a “deep-rooted historic tradition” 
that weighs against res judicata.

Time to Say Goodbye to TBCI v State Farm

By Hon. Bill Richards, 46th District Court Judge, retired

As I write this article, I am serving as a visiting judge in 44th 
District Court (Royal Oak and Berkley). Our court is an epi-
center for medical provider, no-fault auto insurance cases. So 
our judges read lots of briefs explaining why medical provider 
cases should or should not be dismissed on summary disposi-
tion grounds.

Continued Reliance on TBCI v State Farm

In their summary disposition motions, insurance defense 
counsel often cite TBCI, PC v State Farm Mut Auto Ins Co, 
289 Mich App 39; 795 NW2d 229 (2010).  No surprise there. 
TBCI provided leverage for the insurer to dismiss the provid-
er’s case once the insured’s case ran aground. 

State Farm’s insured (Afful) claimed he was injured in an 
auto accident. State Farm refused to pay PIP benefits, arguing 
that Afful’s claim for attendant care benefits was fraudulent. 
Afful sued. A jury decided in State Farm’s favor. 

TBCI sued State Farm separately for medical treatment it 
provided to Afful. State Farm declined to pay TBCI’s bill, ar-
guing that the jury verdict provided a res judicata defense. The 
Court of Appeals agreed, holding that the jury verdict resolved 
the fraud issue. Without a valid insurance policy in effect at 
the time of the accident, TBCI could not recover PIP benefits 
either. In the Court’s view, TBCI “stood in the shoes” of Afful 
because its cause of action rested on the same insurance policy 
as Afful’s did. So once Afful’s case ran aground on fraud, TBCI 
had no legs to stand on. 

Twelve years after TBCI’s publication, many briefs filed in 
our court still rely on TBCI. But in those 12 years, the ground 
TBCI once stood on has eroded like the sand underneath 
oceanfront Floridian homes.  

Flawed Reasoning

One can reasonably argue that TBCI’s reasoning was flawed 
from the beginning. The court held that the jury verdict 
against Afful constituted res judicata in TBCI’s separate suit 
against State Farm. But the court failed to apply the control-
ling authority on res judicata and privity. Res judicata requires 
three elements: 1) both actions must involve the same parties 
or their privies, 2) the prior action must have been decided on 
the merits, and 3) the matter decided in the second case was or 
could have been decided in the first case. The Supreme Court 

had held (before TBCI) that to establish the privity relationship, 
the moving party must show a “working functional relation-
ship“ between the parties and that the “interests of the nonparty 
are presented and protected by the party in litigation.” Adair v 
Michigan, 470 Mich 105, 122; 680 NW2d 386 (2004).  

TBCI never cited or applied the privity test from Adair. 
TBCI’s reasoning also bothered Robert Logeman, an ac-

complished writer on Michigan no-fault law. He wrote, “The 
analysis in TBCI is troubling to the author.”1

Meeting the Adair test for Privity 

Only rarely can an insurer meet the Adair test for res ju-
dicata. Typically, the insurer moves for summary disposition 
in the provider case after the insured has messed up his own 
case by failing to appear at medical exams or depositions. The 
insurer moves for summary disposition in the insured’s case 
and wins. Then citing TBCI, the insurer moves for summary 
disposition in the provider case, arguing res judicata. But the 
issue is, how has the insured “presented and protected” the 
provider’s interests? The insured did not even protect the in-
sured’s own interest and lost his own case through default. So 
res judicata should not apply to bar the provider’s case. The 
provider has not had its day in court, a “deep-rooted historic 
tradition” that weighs against res judicata. See Taylor v Sturgell, 
553 U.S. 880, 891, 893 (2008). 

Nevertheless, insurance defense counsel cited TBCI early 
and often. Understandably so, because it was a published de-
cision of the Court of Appeals, and entitled to “precedential 
effect” under MCR 2.715(C)(2).  

How Assignments Undermined TBCI

But TBCI arose in the now “old days” when providers 
sued insurers on the principle that they had their own cause 
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of action. Years of published Court of Appeals decisions so held. 
See, for example, Wyoming Chiropractic Health Clinic, PC v Au-
to-Owners Ins Co, 308 Mich App 389; 864 NW2d 598 (2014).      

But Covenant Med Ctr, Inc v State Farm Mut Auto Ins Co, 
500 Mich 191; 895 NW2d 490 (2017) ushered in a new 
idea. The Michigan Supreme Court overruled those cases 
holding that medical providers had an independent cause of 
action. But the court also dropped its infamous footnote 40, 
which said the holding did not prevent insured patients from 
assigning their cause of action to the providers who treated 
them. So no sooner did the Supreme Court take away the 
providers’ cause of action, than it simultaneously created a 
new path to sue by allowing the injured patients to give to 
providers, by assignment, what had been taken away—the 
right to sue insurers.  

Thus began the current trend for providers to obtain an as-
signment from their insured patients. With an assignment in 
hand, the providers kept suing insurers for their unpaid bills. 
Undaunted, insurers kept citing TBCI in their briefs. 

Sometimes when a precedent is overruled, it is big news. 
TBCI’s demise came about more subtly. Without being over-
ruled, TBCI was now on life support. The widespread use of 

assignments, explicitly permitted by Covenant, undermined 
the premise of TBCI.

Once the insured assigns her cause of action to the pro-
vider, the provider receives all rights “owned” by the insured 
at that time. Nothing the insured (assignor) does afterwards, 
and no post-assignment development in the insured’s case, can 
undermine the validity of the provider’s (assignee’s) cause of 
action. Applying this principle to TBCI, if Mr. Afful had as-
signed his cause of action to TBCI before his own case went 
to trial, the jury verdict against him would probably not have 
invalidated TBCI’s case.  

The Final Nail in TBCI’s Coffin

This principle from assignment law has been in place for 
decades, traceable at least back to 1932 when the Supreme 
Court handed down the Saginaw Financing case.2 But leaving 
no doubt, the Supreme Court put the final nail in the coffin of 
TBCI earlier this year. 

In a medical provider case, the Court unanimously held 
that “the postassignment actions of the assignor cannot pro-
vide a basis to bind the assignee.” Mecosta County Med Ctr v 
State Farm Mut Auto Ins Co, _____ Mich _____; ___NW2d 
____ (2022) (Docket No. 161628).3 The Court reversed the 
Court of Appeals and criticized its reliance on TBCI.4 The 
patient (Myers) had assigned his cause of action to Mecosta 
County Medical. In Myers’ own suit, the trial court held that 
he had not properly insured the vehicle and was therefore not 
entitled to benefits. The Supreme Court held that the trial 
court’s ruling did not preclude Mecosta County Medical from 
succeeding on its assigned claim against the defendant insur-
ers. Res judicata and collateral estoppel did not apply because 
Myers was not in privity with his medical providers after the 
assignment. “[A] judgment entered after the assignment does 
not bind the assignee because the assignee is not in privity 
with the assignor with respect to that judgment.”5 

The separation between the insured as assignor and the 
provider as assignee can protect the provider’s claim even when 
there is fraud. For example, the Court of Appeals has held that 
when the insured commits fraud, an innocent third party pro-
vider may still have a claim against the insurer. In University 
of Michigan Regents v Michigan Auto Ins Placement Facility,6 a 

So no sooner did the Supreme Court take 
away the providers’ cause of action, than 
it simultaneously created a new path to sue 
by allowing the injured patients to give to 
providers, by assignment, what had been 
taken away—the right to sue insurers. 

Did You Did You 
Know?Know?

Back issues of the Back issues of the 

Insurance and IdemnityInsurance and Idemnity

Law Journal Law Journal 

can be found can be found 

on the section website at on the section website at 
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nonoccupant innocent third party was injured when he caught 
his hand in a door handle and was dragged by the vehicle. 
After he made a claim for PIP benefits, the insurer discovered 
that the vehicle owner had made material misrepresentations 
in procuring the policy. The insurer rescinded the policy and 
refunded the premiums. But in the assignee-medical provider’s 
suit against the insurer, the Court of Appeals held that the 
rescission did not foreclose recovery by the provider. The trial 
court must first “balance the equities” between the defrauded 
insurer and the innocent third party claimant before extending 
the mutual rescission to the innocent third party. 

Conclusion 

In light of these developments, continued reliance on TBCI 
in assignment cases harms the advocate’s case. It suggests that 
the advocate does not know about the Supreme Court’s Me-
costa County ruling, a defining development in no-fault auto 
insurance law, or that the advocate does know and is failing 
to bring the case to the court’s attention. The latter conduct 
would violate the advocate’s duty of candor toward the tri-
bunal. Under this rule, a lawyer must “disclose to a tribunal 
controlling legal authority in the jurisdiction known to the 
lawyer to be directly adverse to the position of the client . . .”7   

Like any judge, I respect vigorous, excellent advocacy. 
But vigorous advocacy must rest on more than a repetition 
of someone else’s brief from years ago. To achieve excellence, 
we must stay current on developments in our area of specialty, 
and avoid citing authorities that have been eclipsed by more 

current case law. And vigorous advocacy must operate within 
ethical guidelines, including one’s duty as an officer of the 
court. I hope this article contributes to those goals.   
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Restaurant managers are trained to handle many respon-
sibilities under dynamic and often unstable conditions. These 
professionals must maintain focus on food safety and quality, 
customer satisfaction, complaints, and scheduling personnel 
to keep up with erratic demand as it changes in real time. 

In most cases, these professionals are not well-versed in the 
complex, downstream insurance exposures that can inadver-
tently be created by actions or decisions they make to meet 
their business needs. Consider the following real-life scenario 
to better understand risk associated with employee-involved 
auto accidents to restaurants and how managers can improve 
their risk management program.

Setting the Table 

On Saturday, the manager on duty (MOD) of a busy, 
sports-focused national restaurant in Illinois found themselves 
very low on chicken wings the morning of the Michigan ver-
sus Ohio State football game that was set to start at 2:00 p.m. 
The manager called their supplier to place an order but could 
not get a delivery scheduled until Monday. 

In a bind, the MOD asked a crew member to drive to 
another restaurant, which was part of the same chain, to get 
more product. The employee waited until his lunch hour to 
pick up the wings, using his personal auto. He stopped at his 
house on the way back to eat lunch and walk his dog. 

During his lunch hour—but on the way back to the restau-
rant—the employee was involved in an accident in which a bicy-
clist was struck and killed. The plaintiff filed suit against both the 
crew member individually and the employer, the restaurant. The 
plaintiff argued that the employee was an agent of the restaurant 
and was working within the course and scope of employment and 
for direct benefit to the restaurant at the time of the accident. To 
further complicate this matter, the employee only had state mini-
mum liability limits on his personal auto.

The Tort Viewpoint

This scenario has dramatic adverse consequences to the 
restaurant and was, undoubtedly, a risk unidentified by the 
MOD. The risk might also be unrecognized by the chain’s 

national risk manager, who created a significant tower of insur-
ance. In this scenario, the restaurant chain would be the target 
defendant due to its significant limits of insurance, and the 
plaintiff’s attorney would make every argument available that 
the employee was in the course and scope of his employment 
when the accident occurred. Typically, courts will deem this a 
question of fact for a jury to decide and would be reluctant to 
grant summary judgment for the restaurant chain employer.

There are certain factors considered by Illinois courts, includ-
ing whether the conduct of the employee was the kind the em-
ployee was employed to perform, whether it occurred substan-
tially within the authorized time and space limits, and whether 
the conduct was at least in part actuated by a purpose to serve 
the employer. Conduct of an employee is typically not within the 
scope of employment if it is different in kind from that autho-
rized, far beyond the authorized time or space limits, or too little 
actuated by a purpose to serve the employer. 

Illinois courts also recognize but distinguish between “a 
frolic” and “a detour.” A frolic is a pursuit of the employee’s 
personal business, which is unrelated to his/her employment. 
A detour is an employee’s deviation for personal reasons that 
is, nonetheless, seen as sufficiently related to employment. 
Generally, all of these issues are a question of fact for a jury to 
decide. As this is a specific state law question, the relevant state 
law regarding these issues should be analyzed when consider-
ing insurance coverage. 

Given this scenario, the plaintiff’s attorney would argue that 
the conduct of the employee was sufficiently close enough to the 
type of work he was employed to perform, that he was requested 
to pick up the stock during business hours, and that he was only 
on a detour when he stopped at his house. Of course, the coun-
terarguments are that the employee was not employed to pick 
up stock, that the accident occurred over the lunch hour when 
the employer has no control over its employees, and that the em-
ployee was on a frolic at the time of the accident.

Coverage Considerations

An employer’s commercial auto policy will often provide 
liability coverage for accidents involving “any auto” (covered 
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auto symbol one). Alternatively, however, employers should 
make sure that their policy provides coverage for “non-owned” 
and “hired” or “borrowed” autos so that the employer is pro-
tected if an employee causes an accident while using his own 
personal auto or a rental car while acting in the course and 
scope of employment. The terms “hire” and “borrow” are not 
defined in the commercial auto policy, but courts will often 
use dictionary definitions to supply the meaning of undefined 
policy terms. In the context of auto insurance, the hiring of 
an auto has been interpreted to mean paying for the use or 
services of a vehicle. To borrow has been held to mean to “take 
something for temporary use or to receive temporarily from 
another...[or] obtain the temporary use of.” 

If the employer’s policy covers any auto or non-owned, hired, 
or borrowed autos, then the employee’s auto would qualify as 
a covered auto for purposes of liability coverage. The employer 
would need to notify its commercial auto insurer of the claim 
and seek coverage under its policy for purposes of defense and 
indemnity.

However, the standard commercial auto policy provides 
no coverage for employees who are sued, even if the accident 
took place on company time. This is because the intent of the 
commercial auto policy is to protect the employer and not the 
employee. The “Who Is an Insured” provision in a commercial 
auto policy includes “anyone using with [the named insured’s] 
permission a covered auto that the named insured owns, hires 
or borrows with exception of ‘the owner or anyone else from 
whom you hire or borrow a covered ‘auto.’” If the employer 
hired or borrowed the employee’s owned auto, then the em-
ployee would not be covered. Instead, the employee would 
need to look to his own personal auto policy for a defense and 
indemnity. 

For a small additional premium, many employers add an 
“Employees as Insureds” endorsement to their commercial auto 
policy to extend liability coverage to employees who cause ac-
cidents while on the clock. The endorsement states that, for pur-
poses of Section II – Liability Coverage, Paragraph A.1, “Who 
Is an Insured” includes “any ‘employee’ of yours...while using a 
covered ‘auto’ you do not own, hire, or borrow in your business 
or your personal affairs.” 

The purpose of the endorsement is to cover employees using, 
in the scope of their employment, their own cars that the em-
ployer has not hired or borrowed. Many courts have ruled that 
“in your business or personal affairs” means “in the course and 
scope of employment.” 

Some employers also purchase, for a small additional pre-
mium, an “Employee Hired Autos” endorsement, which is de-
signed to afford coverage to the named insured’s employees who 
are involved in auto accidents while driving autos rented under a 
contract in the employee’s name, with the named insured’s per-
mission, and while performing duties related to the conduct of 
the named insured’s business.

Regardless of whether the employee qualifies as an insured 
under the employer’s policy, coverage provided by the employer’s 
policy will typically apply on an excess basis over the employee’s 
personal auto policy. This is because primary coverage usually 
follows the ownership of the auto involved in the accident. Fur-
thermore, since the employee owned the auto in this particular 
situation, the employee’s policy would provide primary coverage 
to both the employee and the employer because a personal auto 
policy typically includes as an insured anyone who is alleged to be 
legally liable for the named insured/employee’s use of a covered 
auto. Therefore, under these facts, the employer should tender its 
defense of the claim to the employee’s personal auto insurer for 
defense and indemnity. 

The potential outcomes of this claim scenario are as follows: 

•  If the limit of liability provided by the employee’s per-
sonal auto policy is adequate to fully cover the claim—
The employer’s commercial auto policy will not contribute. 
However, the limit of liability provided by an employee’s 
personal auto policy is usually much lower than the liability 
limit provided by the employer’s policy. 

• If the employee’s policy limit is inadequate to fully cover 
the claim for purposes of a settlement or judgment—The 
employer’s commercial auto policy will pay any excess in-
demnity owed above the personal policy limit. 

• If the combined limits of the employee’s policy and the 
employer’s commercial auto policy are inadequate to 
fully cover a settlement or judgment—The employer 
will need to look to its umbrella or excess coverage to pay 
the excess portion of a settlement or judgment.

Additionally, if the employee is injured in the auto acci-
dent, he can file a workers’ compensation claim against the 
employer and might also make a demand for underinsured 
or uninsured motorist coverage. Each state has its own rules 
as as to whether an insured can reject uninsured and under-
insured motorist coverage or, if coverage is deemed manda-
tory by law, select limits for such coverages in amounts less 
than the full limit of liability for third-party claims. Each state 
also has its own uninsured or underinsured motorist cover-
age forms. Therefore, the employer and its commercial auto 
insurer should examine the particular state’s policy forms to 
determine whether the employee qualifies as an insured for 
uninsured or underinsured motorist coverage and whether the 
coverage applies.

Reducing Risk

Unfortunately, accidents often happen when they are least 
expected, and it is probably impossible to completely avoid 
or eliminate risks associated with employee-involved auto ac-
cidents on company time. Restaurants can create and impose 
policies that prohibit employees from using their own cars for 
work-related errands but such a policy must be enforced with 
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human resources consequences for managers and employees 
who violate these policies. 

As the outlined scenario indicates, situations can occur 
where managers and employees disregard company poli-
cies. Therefore, restaurants should engage in risk transfer to 
mitigate the risks associated with employee-involved auto ac-
cidents. These risk transfer methods include mandating that 
employees have a driving for-hire endorsement on their per-
sonal auto policy, making sure that their corporate auto poli-
cies cover any auto, and paying the extra premium to include 
an “Employees as Insureds” endorsement on their commercial 
auto policies. Taking these proactive steps can help reduce the 
risk associated with employee-involved auto accidents and im-
prove a restaurant’s risk management program.  
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Legislative Update: A New Era in Lansing

By Patrick D. Crandell, Collins, Einhorn, Farrell PC

A change is coming. For the first time in more than 30 
years, Democrats obtained majorities in and control of both 
chambers. And with a Democratic governor, attorney gen-
eral, and secretary of state, we expect to see different legisla-
tive priorities.

And with the end of the legislative term, all pending bills 
expired on December 31. So we start the new year with a clean 
slate and new House and Senate insurance committees.

Finally, the lame duck session (the period between the 
November election and December 31) ended early with-
out much activity. Given the new incoming majorities and 
Governor Whitmer’s re-election, there was little interest in 
passing potentially controversial bills that the Governor then 
would veto.

The House and Senate insurance committees didn’t meet 
since the last update, and a only a few insurance-related bills 
made it to the governor’s desk before the end of the session:

• HB 6297-6303 – amends the Insurance Code to modify 
the procedures for insurance holding companies’ annual 
capital calculation 

• HB 6297-6299 – Passed the House (102-4) on 9/28/22; 
Passed the Senate (31-0) on 12/7/22; Presented to the 
Governor on 12/13/22

• HB 6300-  Passed the House (99-7) on 9/28/22; Passed 
the Senate (31-0) on 12/7/22; Presented to the Governor 
on 12/13/22

• HB 6301 - Passed the House (100-6) on 9/28/22; 
Passed the Senate (31-0) on 12/7/22; Presented to the 
Governor on 12/13/22 

• HB 6302 - Passed the House (103-3) on 9/28/22; 
Passed the Senate (31-0) on 12/7/22; Presented to the 
Governor on 12/13/22

• HB 6303 - Passed the House (100-6) on 9/28/22; 
Passed the Senate (31-0) on 12/7/22; Presented to the 
Governor on 12/13/22

• Death benefits indexed for inflation - HB 6261 amends 
the Insurance Code to adjust death benefits for cemetery 
and funeral goods by changes in the Consumer Price Index 
Passed the House (97-9) on 9/28/22; Passed the Senate (30-1) 
on 12/2/22; Ordered Enrolled on 12/2/22   
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Introduction

Author’s note.  This article is the first of what is intended to 
be a continuing series on topics related to insurance and indemnity 
law. The Insurance and Indemnity Law Section exists to serve the 
interests of all of its members – those who represent insurers and 
those who represent insureds, those who represent indemnitors and 
those who represent indemnitees, and those who are experienced 
as well as those who are new to these areas.  For those who see 
themselves as being at the start of the learning curve, we introduce 
a series on basic insurance and indemnity principles. The learning 
curve doesn’t actually have an end, but it does have a beginning, 
and the basic principles are worth reiterating.

The plan, therefore, is to present a series of articles that discuss 
some of the principles that underlie and govern both insurance-
coverage and indemnity issues.  We’ll also discuss the intersection of 
indemnity and insurance. Because the goal of the series is to pro-
vide general information and explanations rather than advocacy, 
it will follow the philosophy of the Section, and remain neutral as 
between insureds and insurers.  

 
Let’s begin.
“The purpose of insurance is to insure against a [fortuitous] 

loss.”1 That’s why insurance contracts are “aleatory” contracts, 
which means that the duty to perform depends on the “hap-
pening of some event that is not certain to occur and that is 
not within the control of either party.”2 An aleatory contract 
involves a “hazard, chance, or risk.”3 More than a century ago, 
the Michigan Supreme Court stated it perfectly: one can’t in-
sure a sinking ship.4 

A good place to start this Insurance and Indemnity 101 se-
ries is with “fortuity” and the “loss-in-progress” and “known-
risk” doctrines. These are complementary doctrines that ad-
dress the fundamental question whether a particular peril can 
be insured. These are not “policy defenses,” because they do 
not depend on the language of any policy, but are based on 
the fundamental nature of insurance and what kinds of losses 
are insurable. These doctrines are “based on the rationale that 
insurance policies cover fortuitous events or risks of loss, not 
losses that are certain to occur. Once a loss has happened, or 
once it is in progress, the event is no longer fortuitous, and the 
risk has already been realized.”5 

“Fortuity” is a common term in insurance law. In the real 
world, “fortuity” means “lucky or fortunate.”6  But in insurance, 
“fortuity” means that the insured event or peril is either uncer-
tain to occur, or it is certain to occur but at an uncertain time.

The common expression of the loss-in-progress and known-
risk doctrines is that no one can insure a sinking ship, and the 
first case in Michigan to apply the rule did involve a ship.  
In Gauntlett v Sea Ins Co,7 a ship sank near Mackinac Island. 
Notice of the loss was telegraphed at 6:30 a.m. to the insured.  
The insured had already been in the process of negotiating 
for insurance before the ship sank, but had not yet obtained 
it.  At 8:00 a.m., the insured sent a telegram requesting insur-
ance.  The Michigan Supreme Court held that because the 
ship had sunk, the policyholder could not recover.8 The court 
acknowledged that “[v]essels and cargoes upon the seas may be 
insured when both parties are in ignorance of the condition of 
the property,” but concluded that the insured knew of the loss 
before any policies were issued.  

The next case to apply the rule is Harper v Tornado v Michi-
gan Mutual Tornado Ins Co,9 in which the plaintiff sought to 
collect insurance on a building that had burned down.  The 
building had been insured by the previous owner with a mu-
tual company, but the underwriting rules of the company re-
quired that the company approve any new insured when the 
property was transferred.  The building burned down before 
the successor owner was approved as an insured, and the court 
held that there was no insurance.10  

More recently, the Michigan Supreme Court applied the 
rule in American Bumper v Hartford Fire Ins Co.11  The court 
acknowledged that Michigan “recognizes that a completed loss 
is not covered under an after-acquired insurance policy.”12  This 
reference to a “completed loss” must be read in the context of 
the Supreme Court’s more general statement of the rule:

Under the loss-in progress doctrine, an insurer is 
not liable if the loss was already in progress before 
the policy’s coverage took effect. The doctrine is 
based on the rationale that insurance policies cover 
fortuitous events or risk of loss, not losses that are 
certain to occur.  Once a loss has happened, or once 
it is in progress, the event is no longer fortuitous 
and the risk has already been realized.13  

INSURANCE AND INDEMNITY 101 – NO 1

Insurable Losses: 
Fortuity, Loss in Progress, and Known Risk
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These principles are not based on or limited by the terms of 
the policy.  Fortuity, and the loss-in-progress and known-risk 
doctrines are related to two other insurance concepts – “ad-
verse selection” and “moral hazard.”  Adverse selection is the 
tendency of a person who knows he or she is more likely to 
suffer a loss to buy insurance. Moral hazard is the state of mind 
that one who has insurance will engage in riskier behavior – or 
intentional conduct – because he or she knows the insurance 
will cover the loss. Moral hazard should not be confused with 
morale hazard, which usually implies a certain indifference to 
loss simply because of the existence of insurance (for example, 
failure to maintain or repair an insured property). 

Adverse selection and moral hazard by applicants or 
policyholders provide perhaps the greatest threat to 
fortuitous underwriting by insurers.  Adverse selec-
tion is the tendency of persons who are more likely 
to suffer a loss to purchase insurance on such risks.  
At its worst, adverse selection can mean an insur-
ance applicant’s seeking a policy that will cover a 
loss he knows is certain to occur.14

Michigan has applied the moral-hazard rule in several cas-
es. Addressing the issue in the context of the insured’s failure 
to disclose a material fact, the Michigan Supreme Court held:

It cannot be presumed that a breach of a condition 
which increases the moral hazard does the insurer 
no injury.  Quite the contrary.  Courts have uni-
formly avoided the policy upon breach of such con-
ditions, upon the ground that an essential and ma-
terial change of the contract was thus effected and 
the insurer prejudiced.15

Insurers may address the moral-hazard problem in several 
ways. They may exclude certain loss to address that problem 
(exclusions are the subject of future articles).  The most ob-
vious, in a liability insurance policy, is the “expected or in-
tended injury” exclusion (a/k/a the intentional act exclusion).  
A property insurance policy will usually contain a provision 
that requires the insured to take steps to prevent certain types 
of loss.  Also, a policy may contain a provision that precludes 
coverage when the insured fails to disclose a material fact in 
the application.  
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Recent Notable No-Fault Opinions
By Eric Conn and Samantha McLeod, Jacobs and Diemer, PC

Published Court of Appeals Opinions

One-Year Back Rule Post-Reform 
Requires a Formal Denial

Encompass Healthcare v Citizens Insurance Company
Published opinion, docket number 357225 

(November 17, 2022)

This case addresses the addition of the tolling provision to 
the No-Fault Act which tolls the one-year-back period until 
the date of the insurer’s formal denial. As a result of a 2017 
motor vehicle accident, an injured motorist received treatment 
from Encompass Healthcare (“Encompass”). Following the 
injured motorist’s treatment, Encompass pursued reimburse-
ment from Citizens Insurance Company (“Citizens”). Citi-
zens only paid a portion of the amount owed for the services 
that were rendered by Encompass. After the injured motor-
ist assigned his right to benefits and recovery to Encompass, 
Encompass filed suit against Citizens to recoup the remain-
ing amount. Citizens moved for summary disposition arguing 
that the one-year-back rule applied. 

Encompass acknowledged that the expenses incurred were 
more than one year before its complaint was filed; however, 
because Citizens never formally denied its reimbursement 
claims, Encompass argued that the one-year-back rule was 
tolled. The trial court granted partial summary disposition in 
Citizens’ favor because it found that an explanation of review 
(“EOR”) served as a formal denial within the scope of MCL 
500.3145(3).

The Court of Appeals reversed the trial court’s ruling and 
held that Citizens never formally denied Encompass’ requests 
for reimbursement, so the one-year-back rule remained tolled 
until the lawsuit was filed. The Court reasoned that the Leg-
islature’s addition of the phrase “until the date the insurer for-
mally denies the claim” to MCL 500.3145 acted to supersede 
the Supreme Court’s ruling in Devillers v Auto Club Ins Ass’n, 
473 Mich 562; 702 NW2d 539 (2005). Therefore, the new 
statutory language serves as a tolling exception to the one-
year-back rule. And, to end tolling, there must be a formal de-
nial. Michigan courts have provided specific guidance on what 
constitutes a formal denial of claims in insurance disputes. See 
Smitham v State Farm Fire & Cas Co, 297 Mich App 537, 
545, 549; 824 NW2d 601 (2012) (“[A] formal denial such as 

is necessary to end tolling must be explicit and unequivocally 
impress upon the insured the need to pursue further relief in 
court[,] . . . [and] an insurer may end the tolling period by 
explicitly indicating that the insurer is denying all liability in 
excess of what it has paid.”). Here, the Court of Appeals con-
cluded that Citizens’ EORs did not meet that standard.    

Takeaway: A formal denial must be explicit and un-
equivocal to end the tolling period subscribed under MCL 
500.3145(3). Boilerplate language and documentation pro-
vided in the normal course of adjusting a claim is not enough. 
The language must clearly state that the claims were denied.   

Pandemic Does Not Toll Terms of Stipulated Order

Wenkel v Farm Bureau General Insurance Company of Michigan
Published opinion, docket number 358526 

(December 1, 2022)

This case addresses whether the application of the one-
year-back rule under MCL 500.3145(2) was tolled at the be-
ginning of the COVID-19 pandemic by the administrative 
and executive orders issued by the Michigan Supreme Court 
and the governor.

In 2002, the plaintiff was injured in a motor vehicle acci-
dent and sought to recover PIP benefits from the defendant in 
2017. The parties stipulated to a dismissal without prejudice 
of the 2017 complaint where it was agreed that plaintiff could 
“re-file this litigation as Counsel for Plaintiff deems appropri-
ate” and that the one-year-back rule would be “tolled such 
that none of Plaintiff’s claims incurred on or after October 
11, 2017, will be barred by the One Year Back Rule as long 
as litigation is re-instituted on or before April 3, 2020.” The 
plaintiff’s complaint was not filed until June 8, 20201.

The defendant moved for partial summary disposition 
seeking dismissal of the plaintiff’s claims that were older than 
one year because his complaint was filed after the deadline set 
in the stipulated order. To combat this assertion, the plain-
tiff argued that the delayed filing was due to the COVID-19 
pandemic and that the MSC’s administrative orders effectively 
closed the courts so any filing should be treated as if it was 
filed before March 23, 2020. The trial court disagreed with 
the plaintiff noting that the administrative orders issued by the 
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Recent Notable No-Fault Opinions MSC applied only to the filing of initial pleadings and not to 
timelines subscribed within a stipulated order. 

The Court of Appeals, noting that it was presented with a 
matter of first impression, affirmed the trial court’s ruling. The 
Court of Appeals detailed that it interpreted the administra-
tive orders issued during the COVID-19 pandemic as tolling 
the statute of limitations for the commencement of actions 
and the tolling of associated responsive pleadings. The one-
year-back rule does not fit into this description because “it 
is a limitation on damages, not a limitation on whether the 
claim can be brought in the first place.”2 The Court of Appeals 
also notes that the COVID-19 administrative orders related 
strictly to deadlines set by court rule or statute, so dates set 
forth within a stipulated order would not apply. 

Takeaway: The administrative orders issued during the 
COVID-19 pandemic related to deadlines associated with the 
commencement of a lawsuit. The one-year-back rule is not a 
statute of limitations that prohibits the plaintiff from com-
mencing a lawsuit, but rather it’s a damage limiting rule. It is a 
rule that is impacted when the complaint is filed. 

Signing and Submitting Incorrect Attendant Care Forms is 
a Fraudulent Insurance Act

Bakeman v Citizens Ins Co.
Published opinion, docket number 357195 

(November 10, 2022)

The plaintiff was involved in a single-vehicle accident 
resulting in serious injuries that required six-weeks hospi-
talization. Upon discharge, it was determined that plaintiff 
needed attendant care on a 12 hours per day, 7 days per week 
basis. The plaintiff arranged with Five Star Comfort Care 
(“Comfort Care”) to obtain in-home attendant care from his 
mother-in-law. 

During his deposition, the plaintiff testified that he had 
been receiving 8 hours of attendant care per day, 5 days per 
week. However, Comfort Care submitted forms to the MAIPF 
(because there was no available insurance for PIP benefits) 
claiming 12 hours per day of attendant care, 7 days per week. 
Also. during his deposition, the plaintiff contradicted himself 
and at one point testified that he did not sign the attendant 
care claim forms that were submitted by Comfort Care, but 
that “someone” had copied his signature to those forms. Later 
in his deposition, the plaintiff testified that the signature was 
his, and that he signed the 12 hours per day, 7 days per week 
forms before giving them to Comfort Care.

The defendant, the insurer assigned to the claim by the 
MAIPF, filed a motion for summary disposition on the basis 
that the plaintiff committed a fraudulent insurance act. The 
trial court agreed with the defendant and granted the motion 
for summary disposition. The plaintiff appealed and raised 
several arguments. First, the plaintiff argued that there was no 

proof that he had an intent to defraud the MAIPF. On that 
issue, the Court stated, “Plaintiff’s subjective intent is… ir-
relevant. Rather, the critical concern is whether plaintiff knew 
that false material information had been provided.”3

The plaintiff also argued that the errors in the forms were 
immaterial, and the Court disagreed. However, the Court did 
provide some credence for a future argument that “a small 
number of isolated inaccuracies cannot amount to the kind 
of fraudulent insurance act that voids an entire claim.” The 
Court refused to decide that issue, though, because it found 
that the inaccuracies were pervasive.

Finally, plaintiff argued that the trial court did not apply 
the proper standard of review by viewing his contradictory tes-
timony in the light most favorable to him. On this issue, the 
Court recognized it “has had less opportunity to address the 
implications of an internal conflict with a single deposition” 
as opposed to a conflict between a deposition and affidavit.4 
Instead of finding a bright line rule, the Court decided it was 
best to “adopt a case-by-case approach when analyzing argu-
able inconsistent deposition testimony.”5 When it did so on 
the facts of this case, the Court found that “reasonable minds 
could not differ that plaintiff personally signed the attendant 
care forms.” Consequently, the trial court’s order granting 
summary disposition was affirmed.

Takeaway: This case offers practical advice for handling a 
deposition where the deponent is providing contradictory tes-
timony. The savvy attorney will clarify until the record is clear 
regarding the contradictory issue in controversy. While this 
may seem like a simple task, it’s often easy during a deposition 
to lack the persistence necessary to establish a clear record, es-
pecially for younger attorneys when facing skilled opposition.

The second takeaway is that there is law to be made where 
fraudulent insurance acts are alleged. The Court did not take a 
position but certainly left open the door to the possibility that 
isolated fraudulent acts may not meet the statutory definition 
and bar recovery.

Unpublished Court of Appeals Opinions

Application of Res Judicata Depends on the Rights at the 
Time of Assignment

Surgeons Choice Medical Center v 
Everest National Insurance Company

Unpublished, docket number 352744 
(October 6, 2022)

The plaintiff seeks recovery of PIP benefits for services ren-
dered to an individual injured in a motor vehicle accident. The 
injured motorist received treatment from plaintiff and other 
medical providers and assigned her rights to recover PIP ben-
efits to each medical provider. Each provider brought its own 
separate lawsuit against the defendant. 
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The defendant filed summary disposition motions in each 
provider suit seeking recission on the basis of the injured mo-
torist’s misrepresentations. Other courts granted defendant’s 
motion for summary disposition. The defendant then filed a 
motion for summary disposition in this action on the basis of 
res judicata and collateral estoppel. The plaintiff argued that it 
cannot be bound by a judgment entered against another assign-
ee. The trial court granted the defendant’s summary disposition 
motion on the basis of res judicata because the insurance con-
tract had been rescinded through an order of a different court. 

According to the Court of Appeals, the grant of summary 
disposition based on res judicata was improper. The court held 
that the plaintiff was not in privity with the other assignees 
regarding the judgments that were entered post-assignment. 
The Court of Appeals notes that “[p]rivity does not arise from 
the mere fact that persons as litigants are interested in the same 
question or in proving or disproving the same state of facts. 
Rather, the binding effect of the adjudication flows from the 
fact that when the successor acquires an interest in the right it 
is then affected by the adjudication in the hands of the former 
owner.”  It was noted by the Court of Appeals that the prop-
erty interests assigned to each medical provider are distinct. 
The injured motorist only assigned her rights to recover PIP 
benefits that were rendered by each provider. Each provider 
was not assigned the right to recover PIP benefits collectively. 

Takeaway: Timing is important. At the time the injured 
motorist had assigned her rights to plaintiff, there had been no 
adjudication of defendant’s recission claim. Accordingly, the 
plaintiff was not bound by the post-assignment adjudications 
resulting from the actions of the other assignees because the 
parties were not in privity. Had counsel waited longer to file, a 
different result likely would have been rendered.

Notice of Loss to Insured is Insufficient to 
Toll One-Year Back Rule

Morrissett v Central Home Health Care, et al
Unpublished opinion, docket number 359503 

(November 17, 2022)

The plaintiff was in a motor vehicle accident while driv-
ing for Lyft. Her vehicle was personally insured with AAA, 
while Lyft’s insurance company was Indian Harbor Insur-
ance Company (“Indian Harbor”).6 The plaintiff notified 
Lyft of the accident via text message and a subsequent phone 
conversation, but because she did not know Lyft’s insurer, 
she did not put Indian Harbor on notice within one year of 
the accident. Instead, the plaintiff pursued PIP and unin-
sured motorist benefits from AAA. AAA filed a motion for 
summary disposition based on its business pursuits exclu-
sion, which was ultimately granted.

Thereafter, the plaintiff filed suit against Indian Harbor. 
Indian Harbor filed a motion for summary disposition based 

on the one-year back rule, MCL 500.3145(1), claiming it did 
not have notice of the accident within one year of it occurring. 
The trial court granted summary disposition and the plaintiff 
appealed. The Court of Appeals affirmed.

There were two issues on appeal: 1) whether there was prop-
er notice to Indian Harbor; and 2) if not, whether there were 
unusual circumstances that warranted a tolling of the one-year 
back rule. On the first issue, the Court of Appeals concluded 
that proper notice was not provided: “this Court has expressly 
held that when an action is commenced against one party the 
§3145 period of limitation is not tolled as to other potential 
parties who may not have been named as defendants in the 
suit.” The Court continued that “plaintiff failed to demon-
strate how a contractual relationship between [Indian Harbor] 
and its insured, Lyft, would establish an agency relationship 
within the meaning of the statute,” such that notice to Lyft 
would be imputed onto Indian Harbor.

On the second issue, the Court did not find unusual 
circumstances existed in this case. “The trial court correctly 
noted that plaintiff had not cited any fraud, mutual mistake, 
or other conduct by defendant that could have induced her 
action or inaction.”7

Takeaway: It is extremely important when pursuing no-
fault benefits on behalf of an injured party that the responsible 
attorney have a general understanding of insurance coverage, 
including applicable exclusions, to foresee policy defenses, 
such as the business pursuits exclusion relied on by AAA. Do-
ing so may have averted application of the one-year back rule 
by properly focusing attention on determining the proper in-
surer to pursue.

Proving Causation and Serious Impairment 
of Body Function

Whitney v Grange Ins Co.
Unpublished opinion, docket number 357982 

(November 10, 2022)

The plaintiff was involved in a December 2017 motor ve-
hicle accident and claimed he suffered injuries to his neck, 
back, chest, left shoulder, and left hand. The injury to his neck 
required surgery. Among other benefits, the plaintiff sought 
underinsured motorist benefits from the defendant. In pursuit 
of those benefits, the plaintiff filed a motion for partial sum-
mary disposition on the issue of serious impairment of body 
function. A plethora of records were provided to the trial court 
by both parties, in addition to an expert report authored by 
Dr. Wilbur Boike. Generally, the records demonstrated that 
the plaintiff sought treatment the day after the accident, where 
he was found to have suffered 2 rib fractures. At the time, 
he did not claim to have any head, neck, or back pain. After 
that visit, the plaintiff did not seek treatments again for two 
months, but, thereafter, manifested injuries and conditions 
that led to a finding of disability and an inability to work.
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Dr. Boike’s report was equivocal on the cause of the plain-
tiff’s injuries. Dr. Boike specifically noted that the plaintiff’s 
condition was “peculiar” and “confusing,” including the fact 
that he did not get treatment for 3 months for any pain in his 
neck or upper extremities.8 In conjunction with Dr. Boike’s 
report, the defendant also pointed to MRI’s which revealed 
degenerative, atraumatic findings. Based on these proofs, the 
defendant moved for summary disposition pursuant to MCR 
2.116(I)(2).

The trial court granted summary disposition to the plain-
tiff, specifically finding support for the plaintiff’s position in 
Dr. Boike’s report. The defendant appealed and the Court of 
Appeals reversed and remanded.

The Court of Appeals focused its attention solely on the 
issue of causation. The Court of Appeals noted that “[m]ere 
speculation is insufficient to support a finding of causation and 
the fact that a condition follows an event in time, i.e., there is 
a temporal connection, is not in itself evidence of causation.” 
Thereafter, the Court endeavored to review the relevant por-
tions of the plaintiff’s medical records that were submitted to 
the trial court. As to Dr. Boike’s report, the Court of Appeals 
relied on statements where Dr. Boike admitted he could not 
“definitively relate plaintiff’s cervical spine pathology to the 
motor vehicle accident,” which it used to reject the trial court’s 
reliance on Dr. Boike’s report to rule in plaintiff’s favor.9

Takeaway: Until recently, the broad focus in many cases 
has been on the existence (or lack thereof ) of a duty in a par-
ticular circumstance. That trend seems to be coming to an 
end, and it is likely the courts’ focus will be on proximate and 
legal causation. This matter provides a good overview of the 
challenges that both parties are likely to face for the foresee-
able future.

This case also highlights that the plaintiff’s bar can benefit 
from filing a motion for summary disposition in the appropri-
ate case, the present result notwithstanding. There are certain-
ly evidentiary and strategic reasons to avoid doing so in every 

case, but the elimination of dispositive issues in unfavorable 
venues has always been a wise move.

Case to Watch

In this section, we will provide information about cases 
that may have an impact in this area. This section will not 
speculate as to how the cases will or should be decided but 
will simply advise what issues (or the main issues) that have 
been raised.

Andary v USAA, MSC docket number 164772

 This matter has been accepted on leave to appeal by 
the Michigan Supreme Court. The issue is whether injured 
persons are subject to the benefits limitations contained in the 
recent no-fault reforms. The case is awaiting argument, which 
will be scheduled in 2023.  

Free Virtual Support Group to Help Handle Life’s Challenges

Handling stress can be challenging personally and professionally while navigating a 
law practice. The State Bar of Michigan’s Lawyers and Judges Assistance Program’s 
virtual support group offers peer connection to help work through stressors resulting in 
improved overall well-being.

This virtual support group will be FREE to State Bar of Michigan members and facilitated 
by an LJAP clinical case manager. Join us on Zoom from 6 p.m. to 7 p.m. Wednesdays 
from January 11, 2023, to March 1, 2023, for confidential virtual support. This is an open 
group, so you can attend any session with no obligation for continued participation.

To register or get more information, contact LJAP at: contactljap@michbar.org or 
(800) 996-5522.
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Sixth Circuit Update

Claimant Proved He Was Disabled from Working As 
Attorney, and Insurer’s Counterclaim for Equitable Lien 
on Previously Paid Benefits Was Properly Dismissed on 

Summary Judgment.

Messing v. Provident Life and Acc. Ins. Co.
48 F.4th 670 (6th Cir. 2022)

The Sixth Circuit reversed the district court’s judgment in 
favor of the defendant insurer and against the plaintiff, who 
was an attorney claiming he was unable to perform the du-
ties of his occupation because of major depression.  The Sixth 
Circuit affirmed the district court’s dismissal of the insurer’s 
counterclaim, which asserted an equitable lien on the disabil-
ity benefits the insurer paid the claimant based on his allegedly 
fraudulent statement that he was unable to perform the duties 
of an attorney.

The insurer paid the Plaintiff the long-term disability ben-
efits from 2000 to 2018.  Benefits were terminated after the 
insurer learned from his psychiatrist (Dr. Laura Franseen) that 
he stopped using medications to treat major depression in 
2012 and had “been stable for the most part since then.”  Dr. 
Franseen “did not render an opinion as to whether [the claim-
ant] could return to work” as an attorney.

The insurer also had the plaintiff evaluated by Dr. Craig 
Lemmen who, among other things, asked the plaintiff how he 
was impaired, to which he said “I’m not.”  Dr. Lemmen agreed 
the plaintiff had major depression, but was “not experiencing 
significant symptoms,” that his depression was “in remission,” 
and there “is no objective evidence that [he] would not be able 
to practice as an attorney, should he desire to do so.”

The insurer terminated benefits on the basis of that evi-
dence, and in the plaintiff’s administrative appeal, he provided 
a report from psychiatrist Dr. Paul Callaghan, who said the 
claimant’s depression was “in remission” only because of his 
“diligence and mindfulness to avoid significant stressors,” and 
that he had “a clear history of exacerbation of major depres-
sion when exposed to stressors, particularly work stressors.”  
The claimant also submitted affidavits from three attorneys 
saying he was unable to perform the duties of an attorney.

After the insurer affirmed the denial of benefits, the plain-
tiff filed an action under ERISA, during which the insurer 
learned the plaintiff performed services as an attorney 13 times 
between 1999 and 2013.  Based on that, the insurer filed a 
counterclaim under 29 U.S.C. §1332(a)(3) to recover the 
benefits it previously paid, alleging it paid the benefits based 
on the plaintiff’s false statement that he was unable to work as 
an attorney.

Under de novo review, the district court entered judgment 
on the administrative record in favor of the insurer, finding 
that “Dr. Callaghan’s perfunctory report does not outweigh 
Dr. Lemmen’s findings,” and the plaintiff therefore “failed to 
show by a preponderance of the evidence that he [was] dis-
abled” under the plan.  The district court granted the plaintiff’s 
motion for summary judgment on the insurer’s equitable lien 
counterclaim, holding that the insurer could not demonstrate 
that it would have terminated benefits had it known the plain-
tiff practiced as an attorney between 1999 and 2013, but only 
that the insurer would have further investigated the claim had 
it known of those facts.

The Sixth Circuit reversed the judgment in favor of the 
insurer, reasoning that although “Dr. Lemmen’s report clearly 
weighs against” the plaintiff, he agreed the plaintiff had ma-
jor depression that was in remission.  Dr. Franseen “expressly 
refused to opine on whether [the plaintiff] could perform his 
former duties,” and Dr. Callaghan specifically opined that the 
plaintiff’s depression was “in remission” because he avoided 
“significant stressors,” that he had a “clear history of exacer-
bation” when exposed to work stressors, and that he “clearly 
remains disable to tolerate the stress associated with work as an 
attorney.”  Therefore, the Sixth Circuit held that although all 
“doctors acknowledged the fragile state of” plaintiff’s mental 
health, “[o]nly Dr. Callaghan directly addressed the questions 
at issue:  whether [the plaintiff] could return to work,” and 
“[h]e squarely stated [the plaintiff] could not.”  The plaintiff 
proved “by a preponderance of the evidence that he remains 
unable to work as an attorney.”

The Sixth Circuit affirmed summary judgment on the in-
surer’s counterclaim resolving the question of the first-impres-
sion “[w]hether a party must prove inducement when seeking 
recovery for overpayment of benefits in an ERISA action.”  
First, as for equitable restitution, the court held that any alleg-
edly false statement by the plaintiff must have induced the in-
surer to pay benefits.  The insurer only presented evidence that 
had it known the truth about the plaintiff’s practice during his 
period of disability, it “would have reviewed [the plaintiff’s] 
claim,” not that “it would have terminated his benefits earlier.”  
It concluded there was “simply no evidence that [the plain-
tiff’s] allegedly fraudulent statements induced [the insurer] to 
continue payments longer than it otherwise would have,” and 
summary judgment was therefore appropriate.

Similarly, the Sixth Circuit agreed that there was no basis 
for finding an equitable lien by agreement, because the plan 
did not expressly permit the insurer to seek recovery of over-
paid benefits. 

ERISA Decisions of Interest
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