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	 In	my	first	message	to	our	Section’s	members	I	reiterated	some	of	
the	principles	and	themes	that	motivate	our	Section,	and	during	our	
first	new	Council	meeting	I	encouraged	our	Council	members	to	help	
us	define	what	we	want	our	section	to	be	–	I	think	that	generally	the	
consensus	is	we	want	to	be	a	resource	tool	for	the	bar	as	a	whole	and	
provide	to	our	members	a	forum	for	exchanging	ideas	in	the	areas	of	
insurance	and	indemnity	law	–	and	how	we	want	to	achieve	this.		The	
ideas	have	 started	coming	 in	and	I	encourage	all	of	our	members	 to	
contact	me	or	any	member	of	the	Council	with	suggestions.

	 We	are	still	a	very	young	section	but	we	continue	to	grow,	and	
diversify.		I	think	in	particular	those	of	us	involved	from	inception	are	very	pleased	with	
how	well	the	Section	has	developed.		We	have	now	reached	a	point	of	membership	(well	
over	400)	and	diversity	among	the	various	specialties	within	the	areas	of	insurance	and	in-
demnity	law	that	the	time	has	come	to	define	what	the	Section	shall	be	long	into	the	future	
and	the	types	of	services	our	members	expect	from	it.		To	that	end,	there	are	two	objectives	
the	Council	is	undertaking.		

First,	we	have	enlisted	the	State	Bar	of	Michigan’s	Director	of	Research	and	Develop-
ment	to	assist	our	Section	with	strategic	planning.		This	is	a	service	offered	by	the	State	Bar	
of	Michigan	to	all	of	its	sections	and	we	are	happy	to	take	advantage	of	it.		As	a	part	of	this	
process,	a	small	focus	group	of	our	members	will	be	created	to	obtain	some	base	informa-
tion.		After	that,	we	will	send	an	electronic	mail	survey	to	all	of	our	members.		Please	look	
for	that	survey	around	the	first	week	of	February,	2011,	and	respond	to	it.		The	feedback	of	
our	membership	is	critical	to	making	the	survey	useful	to	the	Section.		Finally,	the	State	Bar	
of	Michigan	will	facilitate	a	special	strategic	planning	meeting	of	our	Council.		Ultimately,	
this	process	will	help	the	Council	create	a	template	for	what	it	wants	the	Section	to	accom-
plish	in	upcoming	years	

Second,	 the	 Council	 is	 evaluating	 and	 creating	 the	 necessary	 committees	 we	 believe	
will	help	deliver	those	desired	services	to	our	members.		Member	involvement	goes	hand	
in	hand	with	any	successful	volunteer	organization	and	we	look	forward	to	the	contribu-
tions	our	members	have	to	offer.		Although	committees	are	often	panned	as	inefficient	and	
unwieldy	–	even	Milton	Berle	famously	quipped	that	committees	are	“a	group	that	keeps	
minutes	and	wastes	hours”	–	in	the	context	of	moving	along	the	services	our	Section	can	
provide	committees	are	the	“grass	roots”	efforts	that	can	accomplish	substantive	work.		So,	
the	Council	is	eager	to	have	the	membership	participate	in	these	committees.		Once	the	
Council	has	settled	on	the	specific	committees	we	hope	to	use	I	will	send	a	list	to	our	entire	
membership	for	volunteers.		In	the	meantime,	again,	contact	me	or	any	Council	member	
with	suggestions.		

We	want	to	hear	from	you	and	we	want	you	involved.

Mark Cooper
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Walk	with	me	for	a	moment	down	memory	lane.	In	1928,	
two	 Chicago	 newspaper	 reporters,	 Ben	 Hecht	 and	 Charles	
MacArthur,	wrote	the	script	for	the	Broadway	play	The Front 
Page. The	plot	was	wildly	 improbable,	 revolving	around	 the	
efforts	 of	 a	 disillusioned	 newspaper	 reporter,	 Hildebrand	
“Hildy”Johnson,	 to	 shield	 a	 convicted	 murderer	 from	 the	
hangman’s	 noose,	 at	 one	 point	 by	 hiding	 him	 in	 a	 roll	 top	
desk.	

Hecht	and	MacArthur	knew	the	newspaper	business	inside	
out.	The	single	set	for	The Front Page	was	a	seedy	pressroom	
located	in	the	Criminal	Courts	building	in	Chicago.	The	dia-
logue	was	gritty	and	fast-paced,	almost	staccato.	The	various	
reporters	drank,	gossiped,	and	played	poker	more	 than	they	
wrote,	and	their	general	attitude	was	one	of	 jaded	cynicism.	
Despite	these	features—or	perhaps	because	of	them—the	play	
became	an	instant	hit	and	was	adapted	a	number	of	times	for	
the	screen.

Fast	forward	to	the	early	60s.	I	was	attending	Northwestern	
University’s	Medill	School	of	Journalism,	courtesy	of	a	four-
year	 McCormick	 scholarship.	 (The	 McCormick	 in	 question	
was	 one	 “Colonel”	 Robert	 McCormick,	 a	 newspaper	 baron	
in	the	early	part	of	the	20th	Century	and	the	grandson	of	the	
founder	 of	 the	 Chicago Tribune,	 Joseph	 Medill)	 One	 of	 the	
aspects	of	that	scholarship	was	that	I	could	“intern”	at	the	Tri-
bune. In	reality,	I	was	a	copy	boy	and	my	job	often	consisted	
of	getting	sandwiches	and	strong	spirits	at	regular	intervals	for	
the	real	reporters	at	the	paper.	

Nonetheless,	I	did	have	the	experience	of	working	in	an	ac-
tual	functioning	newsroom.	While	it	wasn’t	exactly	the	equiv-
alent	of	the	pressroom	in	The Front Page,	there	were	certainly	
elements	 in	common.	But	what	 impressed	me	the	most	was	
the	quality	of	the	writing.	Whether	it	was	the	work	product	
of	one	of	the	intellectuals	on	the	editorial	staff	or	of	the	Trib’s 
person	on	the	City	Hall	beat,	of	a	reporter	hurriedly	thrown	at	
an	assignment	or	of	a	rewrite	man	taking	it	all	down	over	the	

phone,	 these	people	 turned	out	 stories	 that	were	both	 read-
able	and	grammatical,	hard-edged	and	straight-forward.	They	
wrote	for	a	living	and	it	showed.

Fast	forward	again	to	the	present.	Newspapers	all	over	the	
country	are	in	trouble	and	some,	like	the	Ann Arbor News,	have	
actually	closed	their	doors.	The Chicago Tribune—in	one	sense	
my	alma	mater—filed	for	bankruptcy	protection	in	2008	and	
has	yet	to	emerge.	I	talked	recently	with	a	reporter	from	one	
of	Michigan’s	major	newspapers	who	told	me	that,	although	
there	was	 a	decent	 amount	of	 furniture	 left	on	his	floor,	he	
was	the	only	person	actually	working	there;	everyone	else	in	
his	department	had	either	left	voluntarily	or	had	been	laid	off.	

The	consequences	of	the	meltdown	of	traditional	newspa-
pers	are	myriad.	As	just	one	result,	we	are	losing	an	important	
talent	pool	of	and	training	ground	for	good	writers.	Charles	
Dickens’	first	job	as	a	writer	was	as	a	political	journalist	and	
his	first	novel,	The Pickwick Papers,	was	serialized	in	a	British	
newspaper	in	1836.	Before	World	War	I,	Ernest	Hemingway	
worked	as	a	reporter	for The Kansas City Star. More	recently,	
Robert	Woodward	of	All The President’s Men	fame	got	his	start	
as	 a	 young	 reporter	 at	 a	 suburban	Washington	weekly.	Like	
the	reporters	I	knew	at	the	Trib,	these	writers	had	to	produce	
readable	English	prose	against	a	deadline	and	their	later	work	
clearly	benefitted	from	that	experience.	

So,	 while	 this	 is	 not	 an	 epitaph	 for	 the	 newspaper,	 it	 is	
certainly	a	reminiscence.	Not	every	newsroom	was	The Front 
Page	and	not	every	reporter	is	a	Dickens	or	a	Hemingway	or	a	
Woodward,	but	an	era	is	passing	and	with	it	a	craft.	That	craft	
was	a	valuable	resource,	not	just	for	those	who	want	the	news	
in	 a	 readable	 form	but	 for	 all	who	enjoy	good	writing.	The	
four	most	evocative	words	in	the	English	language	are	“tell	me	
a	story”	and	we	are	gradually	losing	a	breeding	place	for	some	
of	 our	best	 storytellers.	The	Romans	had	 it	 right:	ave atque 
vale;	hail	and	farewell.	

A Reminiscence
By William C. Whitbeck

. . . these people turned out stories that were 
both readable and grammatical, hard-edged 
and straight-forward.  

. . .  an era is passing and with it a craft.  That 
craft was a valuable resource, not just for those 
who want the news in a readable form but for all 
who enjoy good writing.  

Guest
Column
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	 This	 article	 examines	 the	 law	 regarding	 coverage	 of	
faulty	construction	claims	made	by	owners	and	others	against	
contractors	 under	 the	Commercial	 General	 Liability	 (CGL)	
policy.	Coverage	is	examined	in	the	context	of	claims	against	
contractors	 both	 for	 their	 own	 negligent	 work	 and	 that	 of	
their	subcontractors.	The	purpose	of	this	article	is	to	provide	
guidance	 and	an	advance	 starting	point	 for	practitioners	on	
construction	claims.

Coverage	 for	 claims	of	 faulty	 construction	 turns	primar-
ily	on	 the	meaning	of	 “occurrence,”	 “property	damage”	 and	
“business	risks	exclusions”	j	(5),	j	(6)	and	(l).	The	standard	ISO	
CGL	policy	form	defines	occurrence	as	“an	accident,	includ-
ing	the	continuous	or	repeated	exposure	to	substantially	the	
same	general	harmful	conditions.”	Property	damage	is	defined	
as	“physical	injury	to	tangible	property,	including	all	resulting	
loss	of	use	of	that	property”	and	“loss	of	use	of	tangible	prop-
erty	that	is	not	physically	injured.”

Liability	policies	are	designed	to	cover	only	damages	aris-
ing	 from	 accidental	 or	 fortuitous	 events.	 An	 accident	 is	 an	
unanticipated,	 unexpected	 and	 unforeseen	 event.	 Insurance	
coverage	 is	 anchored	 on	 the	 concept	 of	 fortuity. The	 deter-
mination	of	whether	damages	are	accidental	and	thus	an	oc-
currence	 is	made	 from	the	 standpoint	of	 the	 insured.	 If	 the	
insured	did	not	expect	or	intend	the	property	damage	caused	
by	the	 insured’s	construction	work,	 then	there	should	be	an	
accident	and	thus	an	occurrence.

The	majority	view	in	most	states,	 including	Michigan,	 is	
that	 improper	or	 faulty	 construction	does	not	 constitute	 an	
accident	or	fortuitous	event	necessary	to	trigger	coverage.	For	
example,	a	general	contractor	is	sued	for	faulty	work	and	he	
tenders	 the	 suit	 papers	 to	 his	 CGL	 insurance	 carrier.	 If	 the	
contractor’s	 work	 was	 pure	 negligence	 (substandard	 perfor-
mance)	and	nothing	more	the	claims	will	not	be	covered	by	
the	contractor’s	CGL	policy.	An insurance contract is not	a per-
formance bond or any type of construction malpractice contract.

Property	damage	as	defined	above	includes	physical	injury	
to	tangible	property	and	loss	of	use,	but	not	the	replacement	
or	 repair	 of	 the	 insured’s	 defective	 product.	 This	 is	 the	 ma-
jority	rule	in	most	states.	The	public	policy	underlying	such	
reasoning	is	that	if	repair	costs	were	recoverable,	a	contractor	
would	receive	an	initial	payment	from	the	owner	to	perform	
the	work,	and	then	subsequently	receive	payment	from	its	in-

surance	company	to	correct	any	deficiencies	in	its	own	work.	
However,	consequential	damages	to	property	outside	the	in-
sured’s	work	product	 arising	 from	completed	operations	 are	
generally	not	excluded.

The	CGL	policy	does	not	insure	the	policyholder	against	
its	own	defective	work	or	faulty	products.	The	exclusions	j	(5),	
j	(6)	and	(l)	are	commonly	referred	to	as	“business	risk	exclu-
sions.” Exclusion	j	(5)	excludes	coverage	for	property	damage	
to	that	particular	part	of	real	property	on	which	you	or	any	
contractors	or	subcontractors	working	directly	or	indirectly	on	
your	behalf	are	performing	operations,	if	the	property	damage	
arises	out	of	those	operations.	Exclusion	j	(6)	excludes	cover-
age	for	“that	particular	part	of	property	that	must	be	restored,	
repaired	or	 replaced	because	 your	work	was	 incorrectly	per-
formed	on	it.”	“Your	work”	includes	work	performed	by	or	on	
behalf	of	the	insured.

The	j	(5)	exclusion	bars	only	those	damages	arising	from	
ongoing	operations	under	the	phrase	“are	performing	opera-
tions”.	If	a	policyholder	is	still	working	on	the	job	site	when	
property	damage	 results	 from	an	occurrence,	 those	damages	
are	 more	 likely	 to	 fall	 within	 the	 j	 (5)	 exclusion.	 However,	
if	 those	 damages	 arise	 after the	 policyholder	 has	 completed	
its	operations,	the	j	(5)	exclusion	does	not	apply	because	the	
policyholder	is	no	longer	“performing	operations.”	Thus,	any	
damage	occurring	after	completion	or	occupancy	would	not	
fall	within	the	scope	of	the	exclusion.

Exclusion	j	(6),	the	“faulty	workmanship”	exclusion,	bars	
coverage	 for	 “that	particular	part	of	 any	property	 that	must	
be	restored,	repaired	or	replaced	because	“your	work”	was	in-
correctly	performed	on	it.”	Unlike	exclusion	j	(5)	this	exclu-
sion	is	not	limited	to	“real	property”	and	is	broader	than	j	(5).	
There	are	exceptions	to	exclusion	j	(6).	Exclusion	j	(6) “does	
not	apply	to	property	damage	included	in	the	products–com-
pleted	operations	hazard”.	CGL	policies	define	the	products-
completed	operations	hazard	to	include	all	property	damage	
arising	out	of	 the	 insured’s	work,	except	“work	 that	has	not	
been	completed	or	abandoned.”	Like	j	(5),	exclusion	j	(6)	ap-

Construction Defect Claims As Occurrences 

By James A. Johnson, johnsonjajmf@hotmail.com

“You can guard against the high percentage of risk but you can’t guard against risk itself.”

Coverage for claims of faulty construction 
turns primarily on the meaning of “occurrence,” 
“property damage” and “business risks 
exclusions” j (5), j (6) and (l). 
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plies	only	to	work	that	has	not	been	completed	or	abandoned.
Exclusion	(L)	is	the	“your	work” exclusion	that	eliminates	

coverage	for:

“Property	 Damage	 to	 “Your	Work”	 arising	 out	 of	
it	or	any	part	of	 it	and	included	in	the	“products-
completed	operations	hazard.”

This	exclusion	does	not	apply	if	the	damaged	work	
or	the	work	out	of	which	the	damage	arises	was	per-
formed	on	your	behalf	by	a	subcontractor.

This	exclusion	bars	coverage	for	property	damage	to	“your	
work”,	a	term	defined	in	relevant	part	as:

“Work	or	operations	performed	by	you	or	on	your	
behalf;	and

“Materials,	 parts,	 or	 equipment	 furnished	 in	 con-
nection	with	such	work	or	operations.”

However,	the	exception	to	“your	work”	exclusion	is	that	it	
provides	coverage	for	defective work	of	subcontractors.	Several	
courts	have	addressed	this	issue.

The	Michigan	Court	of	Appeals	in	Groom v Home-Owners 
Insurance Co1 held	in	2007 that	defective	construction	is	not	
an	occurrence	under	a	Commercial	General	Liability	policy.	
Knoll	Construction,	Inc	built	a	condominium	and	after	 the	
owner	moved	in	the	roof	leaked	causing	water	and	mold	dam-

age.	Home-Owners	argued	that	property	damage	was	limited	
to	Knoll’s	work,	the	condominium,	and	thus	was	not	an	oc-
currence.	The	Michigan	Court	of	Appeals	 affirmed	 the	 trial	
court’s	holding	that	Knoll’s	defective	construction	of	the	con-
dominium	was	not	an	occurrence.	The	court	followed	two	pri-
or	decisions	that	held	when	an	insured’s	defective	construction	
is	confined	to	the	work	itself,	the	damage	is	not	accidental	and	
not	an	occurrence.2	

Another	 case,	Hawkeye-Security Ins Co v Vector Construc-
tion Co3	 held	 that	 defective	 work	 of	 the	 insured,	 standing	
alone,	 is	 not	 an	 occurrence.	 The	 court	 went	 on	 to	 say	 that	
even	 if	 the	 claim	 fell	within	 the	products	 completed	opera-
tions	provisions,	there	would	still	need	to	be	an	occurrence.	At	
this	writing	the	Michigan	Supreme	Court	has	not	addressed	
the	issues	raised	in	these	cases.

On	May	21,	2009	the	Michigan	Court	of	Appeals	ruled	
in	Liparoto Construction, Inc v	General Shale Brick, Inc4	 that	
discoloration	of	bricks	used	by	an	 insured	contractor	 in	 the	

if those damages arise after the policyholder 
has completed its operations, the j (5) exclusion 
does not apply because the policyholder is 
no longer “performing operations.”  Thus, 
any damage occurring after completion or 
occupancy would not fall within the scope of 
the exclusion.
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construction	of	a	home	does	not	constitute	a	covered	“occur-
rence”	under	a	business	 liability	 insurance	policy.	 It	was	de-
termined	by	the	manufacturer	that	the	discoloration	was	due	
to	an	acid	cleaner	applied	by	the	contractor,	contrary	to	the	
manufacturer’s	 cleaning	 instructions.	The	 insured	contractor	
failed	to	present	any	evidence	that	there	were	damages	beyond	
the	 insured’s	 own	product	 as	 distinguished	 from	 damage	 to	
the	property	of	others,	which	would	have	been	a	covered	“oc-
currence”	under	the	policy.

On	May	4,	2009	an	Ohio	appeals	panel	affirmed	in	Auto 
Owners Mutual Insurance Co v	Laurence Kendrick5,	that	a	com-
mercial	general	liability	insurer	has	no	duty	to	defend	an	in-
sured	because	a	breach	of	contract	claim	for	defective	work-
manship	does	not	constitute	an	“occurrence.”

On	May	21,	2009	a	federal	district	judge	in	Pennsylvania 
ruled	in	Specialty International	Inc v Continental Casualty Co6	
that	defective	workmanship	 is	not	covered	under	a	compre-
hensive	general	 liability	insurance	policy	and	that	an	insurer	
has	no	duty	to	defend	or	indemnify	an	underlying	California	
action.

A	 Missouri	 federal	 district	 court,	 applying	 Missouri	 law,	
held	in	St. Paul Fire and Marine	Ins Co v Building Construction 
Enterprises, Inc7 that	failure	to	meet	obligations	under	a	con-
struction	contract	was	not	an	“occurrence”	under	a	general	lia-
bility	policy.	The	court	relied	on	and	cited	a	previous	Missouri	
Court	 of	 Appeals	 case,	 American States Insurance v Mathis,8 
enunciating	that	breaches	of	contract	are	not	accidents	or	oc-
currences.	 Because	 the	 performance	 of	 a	 contract	 according	
to	its	terms	specified	therein	was	within	the	insured’s	control	
and	management,	the	insured’s	failure	to	perform	cannot	be	
described	as	an	unexpected	event.

Conclusion

The	definitions	of	property	damage	and	occurrence	togeth-
er	with	the	contractual	liability	and	business	risk	exclusions	are	
designed	to	exclude	claims	made	for	faulty	work	performed	by	
contractors	 and	 subcontractors.	Contractors	 “business	 risks”	
are	not	covered	by	insurance,	but	derivative	damages	are	cov-
ered. With	the	myriad	of	factual	scenarios	presented	in	faulty	
construction	claims,	courts	will	continue	to	wrestle	with	the	
concept	of	 fortuity	 and	 the	meaning	of	what	 constitutes	 an	

“occurrence”	 and	 “property	 damage.”	 Because	 jurisdictions’	
interpretation	and	analysis	differ	widely,	 it	 is	absolutely	nec-
essary	for	counsel	to	read	and	understand	the	case	law	of	the	
jurisdiction	that	will	be	applied	by	the	court	in	deciding	the	
insurance	coverage	dispute.

If	 you	 follow	 these	 principles	 and	 do	 your	 own	 diligent	
homework,	on	a	case	by	case	basis,	you	may	not	have	to	wres-
tle	with	the	court.	Rather,	you	might	pin	your	adversary	to	the	
policy	or	establish	new	law.	If	you	do	either,	please	notify	us	
and	let	us	know	how	you	did	it.	 ©2010	James	A.	Johnson
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In	 some	ways,	 it	would	be	 easy	 for	businesses	 to	under-
estimate	 the	 risk	posed	by	punitive	damages.	As	a	 statistical	
matter,	punitive	damages	are	fairly	rare,	being	awarded	in	only	
5%	of	federal	civil	trials	in	recent	years.1	No	one	likes	to	imag-
ine	their	company	behaving	in	the	sort	of	willful	or	egregious	
manner	that	would	justify	incurring	such	an	unusual	award.	
But	the	risk	of	punitive	damages	is	multiplied	exponentially	
by	 the	 sheer	 size	 and	 unpredictability	 of	 the	 typical	 award.	
It	is	not	uncommon	for	juries	to	award	punitive	damages	in	
amounts	 that	 are	10,	20,	or	 even	100	 times	 the	 amount	of	
compensatory	damages,2	and	juries	sometime	reach	vastly	dif-
ferent	decisions	about	whether	to	award	punitive	damages,	or	
how	much	to	award,	even	in	cases	with	similar	facts.3	

The	 risk	 of	 being	 hit	 with	 a	 large	 or	 unexpected	 award	
makes	it	wise	for	businesses	to	try	to	limit	their	exposure	as	
much	 as	 possible,	 including	 by	 maintaining	 insurance	 that	
covers	 punitive	 damages.	 Unfortunately,	 this	 is	 often	 easier	
said	 than	 done.	 Many	 insurance	 policies	 contain	 exclusions	
for	punitive	damages,	or	are	at	least	vague	about	whether	pu-
nitive	damages	are	covered.	Worse	yet,	even	if	a	policy	would	
otherwise	cover	punitive	damages,	a	number	of	states	prohibit	
such	coverage,	in	whole	or	part,	as	a	matter	of	public	policy.	
This	 article	 discusses	 these	 issues	 and	 provides	 guidance	 as	
businesses	and	their	attorneys	look	for	ways	to	control	the	risk	
of	punitive	damages.

Overview

Unlike	 compensatory	 damages,	 punitive	 damages	 are	
awarded	to	punish	the	wrongdoer	and	deter	others	from	simi-
lar	conduct.	As	the	Supreme	Court	has	explained:	“Punitive	
damages	 are	 not	 compensation	 for	 injury.	 Instead,	 they	 are	
private	fines	levied	by	civil	juries	to	punish	reprehensible	con-
duct	and	to	deter	its	future	occurrence.”4	Most	U.S.	states	per-
mit	 the	 recovery	of	punitive	damages,	with	Michigan	being	
one	of	the	very	few	exceptions.5	

Determining	 whether	 a	 policyholder	 is	 insured	 against	
punitive	 damages	 is	 a	 two-step	 process.	 The	 first	 step	 is	 to	

determine,	as	a	matter	of	policy	 interpretation,	whether	 the	
insured’s	policy	provides	coverage	 for	punitive	damages.	As-
suming	the	answer	is	yes,	the	next	step	is	to	determine,	under	
applicable	state	law,	whether	punitive	damages	are	insurable	as	
a	matter	of	public	policy.	The	following	sections	address	each	
of	these	issues	in	turn.

Policy Analysis

Most	insurance	policies	exclude	coverage	for	damages	aris-
ing	from	the	intentional	acts	of	the	insured.	This	is	usually	ac-
complished	by	way	of	an	express	exclusion,	or	by	defining	“oc-
currence”	in	a	way	that	excludes	damages	that	are	“expected	
or	intended	from	the	standpoint	of	the	insured.”	Thus,	when	
analyzing	coverage	for	punitive	damages,	the	first	step	is	to	de-
termine	whether	the	underlying	conduct	involved	intentional	
acts.	 If	 the	 answer	 is	 yes,	 any	damages	 related	 to	 those	 acts	
–	whether	punitive	or	compensatory	–	will	be	excluded	from	
coverage	under	the	policy.	

Assuming	the	punitive	damage	award	was	based	on	unin-
tentional	conduct,	the	next	question	is	whether	it	is	otherwise	
covered	by	 the	policy.	A	 few	policies	provide	a	clear	answer	
to	this	question	by	expressly	excluding	or	including	punitive	
damages.	If	the	insured’s	policy	falls	into	one	of	these	catego-
ries,	it	is	easy	to	determine	whether	punitive	damages	are	re-
coverable.

Unfortunately,	the	vast	majority	of	policies	on	the	mar-
ket	 today	 do	 not	 fall	 into	 either	 of	 these	 categories.	 The	
standard	form	(ISO)	general	liability	policy	drafted	by	the	
insurance	industry	has	stated,	since	1986,	that	the	insurer	
agrees	to	pay	“those	sums	that	the	insured	becomes	legally	
obligated	 to	pay	 as	damages	because	of	 ‘bodily	 injury’	 or	
‘property	damage’	 .	 .	 .	 .”	The	policy	does	not	define	“dam-
ages,”	 and	 contains	 no	 exclusion	 for	 punitive	 damages.	 As	 a	
result,	it	neither	expressly	includes	nor	excludes	punitive	dam-
ages.	Deciding	whether	the	policy	provides	such	coverage	is	left	
to	judicial	determination.

A	majority	of	courts	 in	 the	United	States	 faced	with	the	
issue	have	held	that	the	language	of	the	standard	form	policy	
includes	 coverage	 for	 punitive	 damages.6	 In	 doing	 so,	 these	
courts	have	typically	focused	on	the	breadth	of	the	term	“dam-
ages,”	 and	on	 the	 lack	of	 an	 express	 exclusion.7	 In	Southern 
American Insurance v. Gabbert-Jones, Inc.,	 for	 example,	 the	

Punitive Damages: Are They Covered? What Can Insureds do to 
Maximize Their Odds? 

by Joseph A. Kuiper, Warner, Norcross & Judd, LLP, jkuiper@wnj.com

Most insurance policies exclude coverage for 
damages arising from the intentional acts of the 
insured.
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court	reasoned:	“The	policy	does	not	say	that	all	sums	awarded	
as	compensatory	damages	will	be	paid	nor	that	all	sums	award-
ed	except punitive damages	will	be	paid.	As	we	view	it,	upon	
issuance	of	the	policy	[the	insurer]	bound	itself	to	pay	all	sums	
[the	policyholder]	might	be	required	to	pay	as	damages,	both	
compensatory	and	punitive,	because	of	bodily	 injury	caused	
by	an	accident.”8	A	 few	courts	have	 reached	 the	 same	result	
by	way	of	a	different	analysis,	holding	that	the	standard	policy	
is	ambiguous	since	it	lacks	a	definition	of	damages.	Applying	
accepted	rules	of	construction,	these	courts	have	construed	the	
policy	in	favor	of	the	insured	and,	thus,	in	favor	of	coverage.9 

While	a	majority	of	courts	find	the	standard	policy	to	in-
clude	coverage	for	punitive	damages,	others	disagree.10	These	
courts	generally	focus	on	the	terms	“bodily	injury”	or	“proper-
ty	damage,”	holding	that	punitive	damages,	which	are	assessed	
to	 punish	 and	 not	 to	 compensate	 for	 injury	 or	 damage,	 do	
not	fit	within	the	scope	of	the	policy.11	This	is	a	questionable	
result	as	a	matter	of	policy	interpretation,	since	an	insurance	
policy	is	supposed	to	be	interpreted	as	a	whole.	These	courts	
appear	to	overlook	other	relevant	policy	 language,	 including	
the	 lack	of	 a	definition	of	 “damages”	 and	 the	absence	of	 an	
express	 exclusion.	 As	 discussed	 above,	 most	 courts	 view	 the	
lack	of	an	exclusion	as	a	clear	indication	that	punitive	damages	
fall	within	the	coverage	of	the	policy.	As	one	court	observed:	
“We	place	great	emphasis	on	the	fact	that	there	is	no	specific	
exclusion.	.	.	.	If	the	insurance	carrier	.	.	.	intended	to	elimi-
nate	coverage	for	punitive	damages	it	could	and	should	have	
inserted	a	single	provision	stating	‘this	policy	does	not	include	
recovery	for	punitive	damages.’”12

In	short,	although	a	majority	of	courts	find	punitive	dam-
ages	to	fall	within	the	coverage	of	the	standard	policy,	a	few	
courts	disagree	for	the	reasons	discussed	above.	Because	of	this	
lack	of	certainty,	the	best	way	for	a	business	to	ensure	that	its	
policy	covers	punitive	damages	is	to	purchase	a	policy	that	ex-
pressly	includes	it.	As	discussed	below,	however,	depending	on	
what	state’s	law	applies,	even	a	policy	that	expressly	includes	
punitive	damages	will	not	always	be	sufficient.	

Public Policy Analysis

The	coverage	analysis	 for	punitive	damages	does	not	end	
with	the	four	corners	of	the	insured’s	policy.	Even	if	the	policy	
would	otherwise	provide	coverage,	a	few	states	prohibit	such	
coverage	as	a	matter	of	public	policy.	The	primary	reason	lies	
in	 the	 intended	 function	 of	 punitive	 damages,	 which	 is	 to	
punish	and	deter	misconduct.	A	number	of	states	have	decid-
ed	these	goals	would	be	“frustrated	if	[insureds]	were	allowed	
to	shift	the	risk	of	liability	for	such	damages	to	an	insurance	
company,	thereby	avoiding	the	punishment	imposed.”13	These	
courts	also	reason	that	 if	 liability	could	be	shifted	to	the	in-
surer,	it	would	ultimately	come	to	rest	on	the	public	at	large	
through	increased	premiums,	and	society	would	therefore	be	
punishing	itself	rather	than	the	tortfeasor.	Thus,	by	statute	or	

court	decision,	these	states	have	barred	or	limited	coverage	for	
punitive	damages.	

The	 majority	 of	 states,	 however,	 reject	 this	 view	 and	 are	
willing	to	enforce	punitive	damages	insurance.14	These	courts	
reject	–	or	at	least	find	overly	speculative	–	the	idea	that	allow-
ing	 such	coverage	will	defeat	 the	goals	of	punitive	damages.	
These	courts	also	believe	that	any	public	policy	concerns	are	
outweighed	 by	 an	 even	 stronger	 policy	 favoring	 freedom	 of	
contract:	 where	 the	 parties	 have	 bargained	 for	 a	 policy	 that	
covers	punitive	damages,	it	would	be	unjust	to	deny	the	poli-
cyholder	 the	 benefit	 of	 its	 bargain	 and	 allow	 the	 insurer	 to	
escape	the	coverage	it	was	paid	to	provide.15

The	 decision	 of	 the	 Arizona	 Supreme	 Court	 in	 Price v 
Hartford Accident and Indemnity Co	is	typical.16	In	that	case,	
the	 insurer	denied	 coverage	based	on	public	policy	 grounds	
for	a	punitive	damage	award	related	to	a	traffic	accident.	The	
court	 found	 the	 insurer’s	 arguments	 unconvincing,	 and	 of-
fered	several	reasons	why	enforcing	coverage	is	consistent	with	
public	policy:

First,	 even	 though	a	driver	 is	 insured	 for	punitive	
damages	he	cannot	engage	in	wanton	conduct	with	
impunity.	 In	 the	 instant	 case,	 drag	 racing	 would	
subject	 him	 to	 criminal	 penalties.	 His	 insurance	
rates	would	soar.

Second,	 Hartford	 has	 voluntarily	 covered	 its	 in-
sured’s	 liability	for	punitive	damages,	and	since	its	
premiums	were	based	on	its	exposure,	it	may	be	pre-
sumed	that	holding	it	liable	for	what	it	has	prom-
ised	to	pay	would	not	result	in	additional	burdens	
on	the	driving	public.

Third,	 the	 criminal	 penalties	 include	 possible	 loss	
of	the	driver’s	license	and	compulsory	attendance	at	
traffic	school.

Fourth,	punitive	damages	are	not	only	designed	to	
punish	the	offender	but	are	also	designed	to	serve	as	
a	deterrent	to	others.	Since	it	is	common	knowledge	
that	the	vast	majority	of	drivers	do	not	carry	million	
dollar	liability	policies,	the	possibility	that	punitive	
damages	will	exceed	their	policy	limits	will	exercise	
a	deterrent	effect	on	them.

The primary reason lies in the intended function 
of punitive damages, which is to punish and 
deter misconduct.  A number of states have 
decided these goals would be “frustrated if 
[insureds] were allowed to shift the risk of liability 
for such damages to an insurance company, 
thereby avoiding the punishment imposed.”
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Fifth,	 there	 is	no	evidence	 that	 those	 states	which	
deny	 coverage	 have	 accomplished	 any	 appreciable	
effect	on	the	slaughter	on	their	highways.

Sixth,	the	state	of	Arizona	has	more	than	one	public	
policy....	 One	 such	 public	 policy	 is	 that	 an	 insur-
ance	 company	 which	 admittedly	 took	 a	 premium	
for	covering	all	liability	for	damages,	should	honor	
its	obligation.17	

Many	of	the	jurisdictions	that	prohibit	coverage	for	puni-
tive	damages	 recognize	 an	 exception	 for	 cases	where	 the	 in-
sured’s	liability	is	strictly	vicarious,	such	as	when	an	employer	
is	found	liable	due	to	the	actions	its	employee,	since	the	in-
sured	is	relatively	innocent	and	is	being	punished	for	someone	
else’s	conduct.18	Some	courts	have	been	reluctant	to	apply	this	
exception,	however,	when	punitive	damages	are	incurred	by	a	
party	who	is	more	directly	involved	in	the	wrongdoing,	such	
as	when	a	corporation	is	found	liable	based	on	the	misconduct	
of	an	officer	or	director.19	

Determining	 whether	 a	 particular	 state	 permits	 punitive	
damages	coverage	is	sometimes	a	tricky	task.	Because	the	law	
in	many	states	remains	in	flux,	it	can	be	difficult	to	make	an	
accurate	 accounting	of	which	 states	permit	or	prohibit	 cov-
erage.	 Notwithstanding	 this,	 the	 following	 general	 categori-
zations	 are	possible	based	on	 the	 law	existing	at	 the	date	of	
publication:

•	 24	 states	 permit	 punitive	 damages	 coverage	 in	 all	
cases:	Alabama,	Alaska,	Arizona,	Arkansas,	Delaware,	
Georgia,	Hawaii,	 Idaho,	 Iowa,	Louisiana,	Maryland,	
Mississippi,	Montana,	New	Hampshire,	New	Mexico,	
North	Carolina,	Oregon,	South	Carolina,	Tennessee,	
Texas,	 Vermont,	 Washington,	 Wisconsin,	 and	 Wyo-
ming.20

•	 3	states	allow	coverage	for	grossly	negligent	conduct,	
but	not	 for	 reckless	or	 intentional	 conduct:	Nevada,	
Virginia,	and	West	Virginia.21

•	 8	states	prohibit	coverage	in	all	cases:	California,	Colo-
rado,	New	York,	North	Dakota,	Ohio,	Rhode	Island,	
South	Dakota,	and	Utah.22

•	 10	states	otherwise	prohibit	coverage,	but	allow	it	for	
cases	of	vicarious	 liability:	Connecticut,	Florida,	 Illi-
nois,	Indiana,	Kansas,	Kentucky,	Minnesota,	New	Jer-
sey,	Oklahoma,	and	Pennsylvania.23

•	 2	 states	 prohibit	 coverage	 in	 the	 uninsured-motorist	
context,	 but	 have	 not	 otherwise	 addressed	 the	 issue:	
Maine	and	Massachusetts.24

•	 3	states	have	not	yet	addressed	the	issue	or	the	law	is	
unclear:	Michigan,	Missouri,	and	Nebraska.

A	further	discussion	of	Michigan	law	follows.

Does Michigan Permit Punitive Damages 
Coverage?

	 The	 law	 in	Michigan	 is	 unusually	 complex	when	 it	
comes	to	punitive	damages.	Unlike	the	vast	majority	of	states,	
Michigan	 does	 not	 recognize	 the	 concept	 of	 punitive	 dam-
ages,	 no	 matter	 how	 reprehensible	 the	 defendant’s	 conduct.	
Michigan	instead	permits	recovery	for	what	it	calls	“exemplary	
damages,”	awarded	not	to	punish	the	wrongdoer	but	to	com-
pensate	the	plaintiff	for	emotional	injuries.	As	the	Michigan	
Supreme	Court	has	explained:	“An	award	of	exemplary	dam-
ages	is	considered	proper	if	it	compensates	a	plaintiff	for	the	
‘humiliation,	 sense	of	outrage,	and	 indignity’	 resulting	 from	
injuries	 ‘maliciously,	 wilfully	 and	 wantonly’	 inflicted	 by	 the	
defendant.	The	theory	.	 .	 .	 is	that	the	reprehensibility	of	the	
defendant’s	 conduct	 both	 intensifies	 the	 injury	 and	 justifies	
the	 award	 of	 exemplary	 damages	 as	 compensation	 for	 the	
harm	done	the	plaintiff’s	feelings.”25

To	this	author’s	knowledge,	no	Michigan	court	has	yet	ad-
dressed	the	insurability	of	exemplary	damages	under	Michigan	
law.	 However,	 because	 exemplary	 damages	 are	 strictly	 com-
pensatory	and	are	not	intended	to	punish	or	deter	misconduct,	
there	 appears	 to	 be	 no	 reason	 they	 would	 not	 be	 insurable	
under	Michigan	law,	even	applying	the	public	policy	consid-
erations	followed	by	states	that	prohibit	coverage	for	punitive	
damages.	A	Michigan	insurance	policy	should	therefore	cover	
exemplary	damages	unless	it	expressly	excludes	them.

But	what	about	punitive	damages?	Because	punitive	dam-
ages	are	not	recognized	in	Michigan,	the	question	of	their	insur-
ability	will	rarely	arise	here.	However,	it	would	arise	if	a	policy-
holder	were	found	liable	for	punitive	damages	in	another	state	
and	held	an	insurance	policy	governed	by	Michigan	law.	In	that	
case,	 the	 insurability	 of	 punitive	 damages	 would	 be	 squarely	
presented.	Unfortunately,	no	Michigan	court	has	yet	addressed	
such	 a	 scenario.	 As	 a	 result,	 it	 is	 unclear	 whether	 Michigan	
would	find	punitive	damages	to	be	insurable	as	a	matter	of	pub-
lic	policy,	but	there	is	some	reason	to	believe	Michigan	courts	
might	approve	of	punitive	damages	coverage.	In	Meijer, Inc. v. 
General Star Indemnity Co.,	 the	policyholder	was	 found	liable	
for	punitive	damages	under	Ohio	 law	and	held	 an	 insurance	
policy	governed	by	Michigan	law.26	The	United	States	District	
Court	for	the	Western	District	of	Michigan	held	that	Michigan	
law	required	enforcement	of	the	policy:

Punitive Damages . . .
Continued from page 7
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To	hold	that	punitive	damages	are	not	recoverable	
would	create,	 in	effect,	an	exclusion	for	which	the	
parties	did	not	negotiate	and	allow	insurance	com-
panies	 to	 collect	 premiums	 for	 coverage	 of	 a	 risk	
that	they	voluntarily	assumed	and	then	escape	their	
obligation	to	pay	on	a	claim	by	a	mere	judicial	dec-
laration	that	the	contract	is	void	by	reason	of	public	
policy.	Under	Michigan	law,	insurers	may	limit	the	
risks	that	they	elect	to	assume,	but	they	must	clearly	
express	limitations	on	coverage	.	.	.	.	No	reason	ex-
ists	 under	 Michigan	 law	 for	 this	 Court	 to	 aid	 an	
insurer	 that	 fails	 to	 exclude	 coverage	 for	 punitive	
damages.27	

Although	 the	 court’s	 reasoning	 in	 Meijer	 is	 not	 binding	 on	
Michigan	courts,	it	does	provide	clues	as	to	how	a	Michigan	
court	might	approach	the	insurability	of	punitive	damages.28

Clues	may	 also	be	 found	 in	 the	Michigan	Court	of	Ap-
peals’	decision	 in	Vigilant Ins Co v Kambly.29	 In	 that	case,	a	
psychiatrist	sought	coverage	under	a	malpractice	policy	after	
being	sued	for	allegedly	inducing	a	patient	to	engage	in	sexual	
relations	as	part	of	the	patient’s	treatment.	The	insurer	denied	
coverage,	arguing	that	it	would	violate	public	policy	because	it	
would	allow	the	insured	to	“profit	from	his	own	wrongdoing”	
and	“encourage	the	commission	of	unlawful	acts	by	relieving	
the	wrongdoer	 of	financial	 responsibility”	 for	his	 conduct.30	
But	the	court	found	these	arguments	unconvincing.	The	court	
first	 noted	 that	 “the	 insurance	 policy	 does	 not	 provide	 [an]	
exemption	 .	 .	 .	 from	 liability	 for	 judgment	 arising	 from	 in-
juries	sustained	as	the	result	of	this	form	of	malpractice	.	.	.	.	

[and]	we	are	not	persuaded	to	read	such	an	exemption	into	the	
policy.”31	The	court	found	it	“unlikely	that	the	insured	was	in-
duced	to	engage	in	the	unlawful	conduct	by	reliance	upon	the	
insurability	of	any	claims	.	.	.	or	that	allowing	insurance	cov-
erage	here	would	 induce	 future	 similar	unlawful	conduct.”32	
Finally,	the	court	rejected	the	argument	that	permitting	cover-
age	would	allow	the	doctor	 to	benefit	 from	his	misconduct:	
“It	is	not	the	insured	who	will	benefit,	but	the	innocent	victim	
who	will	be	provided	compensation	for	her	injuries.	In	this	in-
stance,	there	is	great	public	interest	in	protecting	the	interests	
of	the	injured	party.”33	

Although	Kambly	did	not	involve	punitive	damages,	it	ad-
dressed	and	found	unpersuasive	(at	least	on	the	facts	before	it)	
many	of	the	same	public	policy	arguments	relied	on	by	courts	
in	states	that	deny	coverage	for	punitive	damages.	This	is	evi-
dence	that	a	Michigan	court,	if	faced	with	the	question,	might	
find	coverage	of	punitive	damages	to	be	consistent	with	public	
policy.	Until	a	Michigan	court	has	the	opportunity	to	consider	
the	issue	directly,	however,	it	remains	unclear	whether	puni-
tive	damages	are	insurable	under	Michigan	law.

Increasing the Odds of Coverage

As	all	of	this	shows,	there	are	two	primary	hurdles	that	must	
be	cleared	in	order	to	have	coverage	for	punitive	damages:	(1)	
the	policy	itself	must	provide	coverage;	and	(2)	there	must	be	
no	applicable	public	policy	restrictions.	To	the	extent	either	of	
these	hurdles	presents	a	problem,	there	are	a	number	of	things	
an	insured	can	do	to	maximize	their	odds	of	coverage.

continued on next page
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For	the	first	hurdle,	the	best	strategy	is	for	the	insured	to	
bargain,	in	exchange	for	additional	premium,	for	the	inclusion	
of	a	provision	that	expressly	covers	punitive	damages.	This	is	
advisable	even	 if	 the	 insured	 resides	 in	a	 state	 that	does	not	
permit	punitive	damages	coverage,	or	 in	a	state	(like	Michi-
gan)	that	does	not	recognize	punitive	damages	at	all,	because,	
as	we	have	seen,	it	is	possible	for	the	insured	to	be	hit	with	a	
punitive	damages	 award	 in	 a	 court	proceeding	 applying	 an-
other	state’s	law.	

For	the	second	hurdle,	there	are	several	potential	options	
for	 getting	 around	 any	 applicable	 public	 policy	 restrictions.	
First,	the	insured	could	purchase	its	policy	in	a	state	that	per-
mits	 coverage	 for	punitive	damages,	 and	attempt	 to	bargain	
for	 a	 choice	 of	 law	provision	 stating	 that	 the	policy	 will	 be	
interpreted	 according	 to	 that	 state’s	 law.	This	 is	 far	 from	an	
air-tight	solution,	however,	since	a	court,	applying	applicable	
choice	of	law	rules,	might	refuse	to	enforce	this	type	of	provi-
sion	if	the	claim	otherwise	has	no	connection	with	the	chosen	
state	–	for	example,	if	neither	the	insured	nor	the	insurer	are	
residents	of	that	state	and	the	underlying	injury	and	damage	
award	occurred	elsewhere.34

To	get	around	this	problem,	the	insured	could	instead	at-
tempt	to	negotiate	for	a	“most	favorable	venue”	clause,	which	
typically	states	that	the	insurability	of	punitive	damages	will	
be	governed	by	the	law	of	the	state	that	most	favors	insurabil-
ity,	so	long	as	it	 is	the	state	where:	(a)	the	punitive	damages	
were	awarded;	(b)	the	act	giving	rise	to	the	punitive	damages	
award	occurred;	(c)	the	insured	is	incorporated	or	maintains	
its	principal	place	of	business;	or	 (d)	 the	 insurer	 is	 incorpo-
rated	 or	 maintains	 its	 principal	 place	 of	 business.35	 Because	
this	provision	requires	at	least	some	connection	between	the	
claim	and	the	chosen	state,	it	has	a	better	chance	of	surviving	a	
court	challenge.	To	date,	however,	it	does	not	appear	that	such	
a	provision	has	been	tested	in	court.

One	final	option	--	in	place	of	or	in	addition	to	a	choice	
of	 law	 provision	 --	 is	 to	 purchase	 a	 punitive	 damages	 wrap	
policy,	primarily	available	in	off-shore	markets,	aimed	at	filling	
any	gaps	left	by	jurisdictional	restrictions	on	punitive	damages	
coverage.	While	 each	of	 these	options	will	be	more	difficult	
and	 costly	 to	 obtain,	 they	 will	 provide	 an	 otherwise	 absent	
measure	of	comfort	about	the	insured’s	coverage	for	punitive	
damages.	
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Subjective Complaints of Medication Side Effects Were Insufficient To Support a Finding of Disability

Schwalm v Guardian Life Insurance Company of America
__	F.3d	__,	(6th	Cir.,	Case	No.	09-4275,	Decided	November	17,	2010)

In	this	opinion	written	by	Hon.	Thomas	L.	Ludington	(sitting	by	designation),	the	Sixth	Circuit	affirmed	dismissal	of	the	
Plaintiff’s	 long	 term	disability	 benefit	 claim	 related	 to	 a	diagnosis	 of	 post-laminectomy	 syndrome	 and	 side	 effects	 of	 opioid	
medications.	Benefits	were	terminated	during	the	“any	gainful	occupation”	period	in	part	because	the	claimant	was	working	at	a	
start-up	company.	Although	the	claimant	voluntarily	did	not	draw	a	salary	from	this	position,	he	was	working	as	many	as	twelve	
hours	per	day,	five	days	per	week	for	over	a	year,	which	the	defendant	construed	as	evidence	of	the	ability	to	work.	Because	the	
claimant’s	doctor	was	carefully	managing	his	medications	and	the	medical	records	contained	no	objective	evidence	of	cognitive	
limitations,	the	court	held	that	the	defendant’s	decision	was	supported	by	substantial	evidence	that	the	claimant	was	no	longer	
totally	disabled.	Further,	despite	a	financial	conflict	of	interest,	the	court	found	no	evidence	that	the	defendant’s	review	was	im-
properly	influenced	by	any	bad	faith	motivation.

ERISA Decisions of Interest

Kimberley J. Ruppel, Dickinson Wright, kruppel@dickinsonwright.com
Michael R. Shpiece, Kitch, Drutchas, Wagner, Valitutti, Sherbrook, michael.shpiece@kitch.com 
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Attorney Fees Awarded Prior to Conclusion of Remand 
Review, But Reduced By Half to Reflect That Plaintiff Did 

Not Obtain Complete Success on the Merits

Blajei v Sedgwick Claims Mgmt Svcs, Inc.,
2010	U.S.	Dist.	LEXIS	102793	(September	28,	2010)

After	the	court	determined	that	the	defendants’	termina-
tion	of	 long	 term	disability	 benefit	 payments	 was	 arbitrary	
and	capricious	and	remanded	the	case	for	a	full	and	fair	re-
view,	the	plaintiff	moved	for	recovery	of	attorney’s	fees	and	
costs.	The	defendant	argued	that	the	plaintiff’s	motion	was	
premature	because	the	remand	review	was	not	yet	concluded	
and	 the	plaintiff	had	not	yet	 achieved	 the	 required	 success	
to	warrant	an	award	of	fees.	Applying	the	Supreme	Court’s	
recent	decision,	Hardt v Reliance Standard Life Ins. Co.,	130	
S.Ct.	2149	 (2010),	 the	 court	 found	 that	 the	 remand	 itself	
was	a	measure	of	success	on	the	merits	and	not	a	purely	pro-
cedural	victory	such	that	an	award	of	fees	was	not	premature.	
The	 court	 applied	 the	five	 factor	King	 test	 and	 found	 that	
an	award	of	 fees	was	appropriate,	but	 reduced	 the	amount	
sought	by	half	because	the	plaintiff	had	only	obtained	partial	
success	on	the	merits.

Coordination Between No-Fault And ERISA Health Plans: 
Contractual Statute Of Limitations

Auto-Owners Ins Co v. Edward R. Jones & Co Emp H&W 
Program 2010	U.S.	Dist	LEXIS	100712	

(W.D.	Mich.	September	23,	2010)

Auto Club Ins. Ass’n v. DTE Energy Comp Group Health 
Care Plan 2010	U.S.	Dist.	LEXIS	93329	

(E.D.	Mich.	September	8,	2010)

Responsibility	 for	 the	 medical	 bills	 arising	 out	 of	 motor	
vehicle	accident	injuries	continues	to	be	a	source	of	litigation.	
The	issue	arises	when	both	the	no-fault	policy	and	the	health	
plan	have	provisions	that	purport	to	make	the	other	primary.	
Generally,	 the	 law	 is	 that	 if	 the	 health	 benefits	 are	 insured,	
the	health	insurer	will	be	primary	under	Michigan	law;	but	if	
the	health	benefits	are	provided	through	an	uninsured	ERISA	
plan,	the	no-fault	carrier	will	be	primary	because	of	ERISA’s	
preemption	clause.

These	 cases	 involved	attempts	by	no-fault	 carriers	 to	 re-
cover	 from	 ERISA	 Plans	 payments	 the	 carriers	 made	 for	
medical	 treatments	 incurred	 by	 accident	 victims.	 In	 both	
cases,	the	no-fault	carrier	paid	the	medical	bills	and	sued	the	
Plans	 for	 reimbursement.	 In	both	 cases,	 the	Plans	 claimed	
that	the	lawsuits	were	barred	by	the	Plans’	contractual	Stat-
ute	of	Limitations.	

ERISA	 does	 not	 have	 an	 explicit	 statute	 of	 limitations	
for	benefit	claims	against	plans.	Therefore,	under	federal	law,	
the	 most	 analogous	 state	 statute	 of	 limitations	 would	 ap-
ply.	Most	courts	have	thus	applied	the	general	6-year	contract	
limitations	period.	However,	these	plans	included	provisions	

requiring	 claims	 to	 be	 brought	 within	 a	 shorter	 time.	 Both	
courts	upheld	those	shorter	periods	and,	noting	that	the	no-
fault	carriers	were	suing	as	subrogees	of	the	insured,	held	that	
the	carriers	were	bound	by	this	shorter	period.

The	 Edward R. Jones	 case	 had	 two	 additional	 interesting	
aspects.	 First,	 it	 rejected	 Auto	 Owners’	 argument	 that	 each	
time	 Auto	 Owners	 made	 a	 payment	 out	 of	 priority;	 a	 new	
limitations	period	was	triggered.	Rather,	it	held	that	the	claim	
accrued	when	the	Plan	first	decided	to	reject	payment	of	the	
claims	and	asserted	it	was	secondary.

Second,	 even	after	 concluding	 that	 the	 claim	was	barred	
by	the	contractual	statute	of	limitations,	the	court	went	ahead	
and	analyzed	the	merits	of	the	carrier’s	claim.	It	analyzed	the	
language	 of	 the	 Plan	 and	 found	 no	 language	 that	 explicitly	
made	the	Plan	secondary	to	no-fault.	Yet,	the	Court	held	“[d]
espite	 its	 shortcomings,	 the	Court	finds	 that	 [the	Plan]	 lan-
guage	 evinces	 and	 intent	 .	 .	 .	 to	 subordinate	 its	 coverage	 in	
many	circumstances	not	directly	or	explicitly	addressed	in	this	
section.”	This	language	appears	to	suggest	that	Plans	need	not	
explicitly	state	that	they	are	secondary;	“kind	of”	saying	it	will	
be	good	enough.	Because	 this	decision	was	not	necessary	 to	
the	result,	it	is	probably	dicta;	in	any	event,	it	appears	contrary	
to	the	overwhelming	majority	of	the	cases.

A Benefit Administrator Not Liable Even When Playing 
“Hide the Ball”

Hope Network Rehab v. State Farm Mutual
2010	U.S.	Dist	LEXIS	99318	

(W.D.	Mich.	September	22,	2010)

One	of	the	first	steps	counsel	should	take	in	handling	an	
ERISA	claim	is	to	get	a	copy	of	the	relevant	documents	(e.g.,	
the	formal	plan	document,	summary	plan	descriptions,	etc.).	
One	needs	to	review	the	governing	documents	before	he	or	
she	can	make	a	creditable	argument.

This	 case	 involved	 treatment	 in	 mid-2007.	 When	 bills	
were	submitted	to	the	No-Fault	Carrier,	the	carrier	refused	
to	 pay,	 alleging	 it	 was	 not	 primary.	 The	 plaintiffs	 submit-
ted	 copies	of	 the	plan	document,	which	 stated	 it	 expressly	
excluded	coverage	of	motor	vehicle	accidents;	the	carrier	still	
declined	 payment	 wanting	 additional	 documentation.	 The	
plaintiffs	 then	made	 several	 request	 to	 several	 parties	 seek-
ing	the	additional	documents.	After	many	months	and	many	
requests	for	documents	and	still	not	receiving	a	satisfactory	
reply,	 the	 plaintiffs	 sued	 the	 no-fault	 carrier,	 the	 plan,	 the	
employer,	and	the	“benefits	administrator.”	

The	“benefits	administrator”	moved	for	dismissal	claim-
ing	that	it	was	only	a	claims	processor	and	had	no	obligation	
to	provide	 the	documents.	The	Plaintiffs	did	not	 explicitly	
contest	 the	 argument,	 but	 noted	 that	 the	 no-fault	 carrier	
was	not	“convinced”	of	the	benefit	administrator’s	status.	The	
court	 rejected	 this	 attempt,	 saying,	 “Whether	 State	 Farm	 is	
‘convinced’	of	the	[benefit	administrator’s]	status	and	role	has	
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no	bearing	on	the	plaintiff’s	[sic]	failure	to	meaningfully	op-
pose	[the	benefit	administrator’s]	argument	and	evidence	on	
the	issue.”	
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Court of Appeals Allows Pre-Tender Defense Costs in a 
Broadly Worded Indemnity Contract

By Noreen L. Slank, Collins, Einhorn, Farrell & Ulanoff, PC, noreen.slank@ceflawyers.com

From	 the	 outside,	 looking	 in,	 Ajax Paving Industries v 
Vanopdenbosch Construction,	___	Mich	App	___	(2010),	pub-
lication	 request	 granted	August	31,	2010,	 seemed	 a	 routine	
contractual	indemnity	dispute.		A	minor	settlement	in	a	rela-
tively	minor	personal	injury	action	lingered	on	in	its	indem-
nity	afterlife.		The	trial	court	found	that	Ajax	Paving	should	
win	its	indemnity	case	against	a	subcontractor,	pointing	to	a	
broadly	worded	 contract.	 	Ajax	was	 to	be	held	harmless	 for	
“all	suits,	actions,	legal	or	administrative	proceedings,	claims,	
demands,	damages,	 judgments,	 liabilities,	 interest,	 attorney’s	
fees,	 costs	 and	 expenses.”	 	 That	 list	 of	 nouns	 related	 to	 “of	
whatsoever	kind	or	nature	whether	arising	before	or	after	com-
pletion	of	subcontractor’s	work	and	in	any	manner	directly	or	
indirectly	caused,	occasioned	or	contributed	to,	or	claimed	to	
be	caused,	occasioned	or	contributed	to,	by	any	act,	omission,	
fault,	or	breach	of	 subcontractor….”	 	And	you	pretty	much	
know	the	rest.

The	subcontractor	came	out	on	the	short	end	of	the	stick	
in	 terms	of	 resisting	 the	 shift	 of	 its	 share	 of	 the	 settlement.		
(There	 was	 another	 subcontractor-stuckee	 sharing	 liability	
with	Vanopdenbosch	but	it	wasn’t	a	party	to	the	appeal).		It	is	
what	happened	on	Ajax	Paving’s	cross	appeal	that	challenged	
the	attorneys	fee	part	of	the	trial	court’s	ruling	that	is	of	interest.

The	 trial	 court	 decided	 that	 the	 only	 attorneys	 fees	 that	
would	 shift	 to	 the	 subcontractor	 were	 those	 incurred	 after	
Ajax	provided	the	subcontractor	“with	notice	of	the	underly-
ing	proceedings.”		That	amount	was	tiny	and	had	already	been	

paid	by	another	sub.		The	Court	of	Appeals	reversed.
“Because	the	contract	itself	contains	no	notice	or	tender	of	

defense	requirement	and	expressly	provided	for	 the	recovery	
of	all	fees	and	costs	associated	with	defending	the	underlying	
litigation,	 without	 limitation,	 plaintiff	 is	 entitled	 to	 recover	
the	entirety	of	those	fees	and	costs.”		So	if	you	are	representing	
the	traditional	stuckees,	it	would	be	prudent	to	try	to	modify	
contract	 terms	 so	 they	 state	 outright	 that	 the	 obligation	 to	
pay	attorneys	 fees	and	costs	arises	only	after	 the	 indemnitee	
tenders	defense	of	the	claim	or	lawsuit.		

The	 panel	 was	 unimpressed	 by	 all	 of	 the	 subcontractor’s	
arguments.		It	looked	to	Black’s	Law	Dictionary	for	definitions	
of	“defend”	and	“indemnity.”		It	found	the	standard	ones	and	
then	wrote:

As	one	cannot	oppose	an	allegation	or	claim	unless	
he	or	she	is	aware	of	the	same,	it	could	be	reasonably	
argued	that	one	who	desires	to	trigger	a	contractual	
duty	 to	 defend	 must	 necessarily	 tender	 notice	 of	

So if you are representing the traditional 
stuckees, it would be prudent to try to modify 
contract terms so they state outright that the 
obligation to pay attorneys fees and costs arises 
only after the indemnitee tenders defense of the 
claim or lawsuit. 
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the	litigation	to	the	defender.		
The	same	does	not	hold	true	
for	indemnification,	however,	
as	 indemnity	 contemplates	
reimbursement	 for	 injuries/
losses	 that	have	already	been	
incurred.

The	 panel	 continued	 on	 to	 reject	
the	subcontractor’s	reliance	on	assorted	
Michigan	 cases.	 	 This	 is	 the	 conclud-
ing	 line	 from	 the	 panel,	 Court	 of	 Ap-
peals	Judges	Servitto,	Bandstra	and	Fort	
Hood,	on	the	cross	appeal	fees	issue:

The	 lack	 of	 notification	 in	
this	 matter	 did	 not	 preclude	
a	finding	that	defendant	was	
liable	under	the	indemnifica-
tion	provision	for	the	monies	
paid	by	plaintiff	 to	 those	 in-
volved	in	the	underlying	law-
suits,	and	it	does	not	preclude	
a	finding	that	defendant	is	li-
able	for	the	attorney	fees	and	
costs	associated	with	defend-
ing	the	underlying	action.

So,	don’t	tell,	don’t	ask.		But	get	your	
attorneys	 fees	 paid	 later	 anyway.	 	 This	
doesn’t	seem	to	be	business	as	usual	 in	
Michigan	indemnity	law.

The	 subcontractor	 filed	 an	 applica-
tion	for	leave	to	appeal	to	the	Michigan	
Supreme	Court.		It	is	pending	as	of	De-
cember	8,	2010.	
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On	July	15,	2010,	the	United	States	Senate	passed	The	Dodd-Frank	Wall	Street	
Reform	and	Consumer	Protection	Act.	The	House	previously	passed	it	on	June	30,	
2010.		President	Obama	signed	it	into	law	on	July	21,	2010.

The	 legislation	 is	 voluminous.	 It	 has	 many	 provisions	 regulating	 the	 financial	
services	 industry.	Its	reach	extends	to	the	consumer	financial,	banking,	swaps	and	
derivatives,	hedge	funds,	insurance	and	other	financial	sectors.	

This	article	will	focus	mainly	on	the	impact	of	the	new	legislation	on	the	insur-
ance	industry.		The	key	insurance	provisions	of	the	act,	contained	mostly	in	Title	V,	
are	summarized	below:

•	 Title	 I	 of	 the	 Act	 creates	 the	 Financial	 Stability	 and	 Oversight	 Council	
(FSOC).	The	Council’s	tasks	are	to	identify	risks	to	the	financial	stability	of	
the	United	States,	promote	market	discipline	and	respond	to	emerging	risks	
in	the	financial	system.	The	Council	has	the	power	to	require	a	non-bank	
financial	 company,	 including	 an	 insurance	 holding	 company,	 to	 be	 regu-
lated	by	the	Federal	Reserve	if	its	financial	distress	or	its	nature,	size,	scale,	
concentration,	interconnectedness	or	mix	of	activities	would	pose	a	threat	to	
the	country’s	financial	stability.	This	is	the	government’s	attempt	to	prevent	
another	AIG,	 a	 situation	where	 the	business	 activities	of	 an	obscure	non-
regulated	subsidiary	threatened	to	bring	down	the	entire	company.

•	 The	Act	creates	the	Federal	Insurance	Office	(FIO).	The	FIO’s	authority	will	
reach	all	lines	of	insurance	except	health	insurance,	most	long-term	care	in-
surance	and	crop	insurance.	The	FIO	will	collect	information,	monitor	the	
insurance	 industry	 and	 make	 recommendations	 on	 modernizing	 and	 im-
proving	insurance	regulation	in	the	United	States.	Also,	the	FIO	is	autho-
rized	to	preempt	state	laws	if	such	laws	conflict	with	the	objectives	of	certain	
international	insurance	agreements.	

•	 The	Act	attempts	to	establish	national	uniformity	in	two	areas	of	insurance	
regulation,	the	non-admitted	(less	regulated)	insurance	market	and	reinsur-
ance.	

•	 The	Act	gives	large	commercial	purchasers	of	insurance	an	easier	means	to	
purchase	coverage	from	non-admitted	companies,	including	companies	out-
side	the	United	States.	

•	 The	Act	requires	credit	for	reinsurance	to	be	recognized	for	a	ceding	com-
pany	if	it	is	allowed	by	the	ceding	company’s	state	of	domicile,	preempts	the	
extraterritorial	 application	 of	 most	 laws	 regarding	 reinsurance	 from	 states	
that	are	not	the	ceding	company’s	domicile,	and	places	the	power	to	regulate	
reinsurer	financial	solvency	primarily	with	the	reinsurer’s	state	of	domicile.

Creation of the Federal Insurance Office

The	Act	creates	the	Federal	Insurance	Office	(FIO)	within	the	Department	of	
the	Treasury.		The	authority	of	the	FIO	will	extend	broadly	to	all	lines	of	insurance,	
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except	health	insurance,	long-term	care	insurance	which	is	not	
part	of	a	life	or	annuity	insurance	product	and	crop	insurance.	
The	FIO	will:	

•	 Monitor	all	aspects	of	the	insurance	industry,	includ-
ing	identifying	issues	or	gaps	in	the	regulation	of	in-
surers	that	could	contribute	to	a	systemic	crisis	in	the	
insurance	industry	or	the	U.S.	financial	system;	

•	 Monitor	the	extent	to	which	traditionally	underserved	
communities	and	consumers,	minorities,	and	low-	and	
moderate-income	persons	have	access	to	affordable	in-
surance	products	regarding	all	 lines	of	 insurance	(ex-
cept	health);	

•	 Recommend	that	the	FSOC	designate	an	insurer,	in-
cluding	the	affiliates	of	such	insurer,	as	an	entity	that	
should	be	subject	to	regulation	by	the	Federal	Reserve	
Board	on	the	basis	that	such	insurer	or	affiliate	pres-
ents	a	potential	risk	to	the	financial	system;	

•	 Assist	the	Secretary	of	the	Treasurer	in	administering	
the	Terrorism	Risk	Insurance	Program,	 implemented	
by	the	Department	of	the	Treasury;	

•	 Coordinate	 federal	efforts	and	develop	 federal	policy	
on	prudential	aspects	of	international	insurance	mat-
ters,	 including	representing	 the	United	States,	as	ap-
propriate,	 in	 the	 International	 Association	 of	 Insur-
ance	Supervisors;

•	 Assist	the	Secretary	in	negotiating	covered	agreements	
with	foreign	jurisdictions;	

•	 Determine	whether	state	insurance	measures	are	pre-
empted	 by	 covered	 agreements	 between	 the	 United	
States	and	foreign	jurisdictions;	

•	 Consult	with	the	states	regarding	insurance	matters	of	
national	importance	and	prudential	insurance	matters	
of	international	importance.	

Reports

In	addition,	the	Act	requires	the	FIO	to	prepare	a	series	of	
reports,	as	follows:

•	 Annually,	beginning	on	September	30,	2011,	a	report	
to	the	Congress	on	the	insurance	industry.

•	 On	September	30,	2012,	a	report	to	the	Congress	on	
the	breadth	and	scope	of	the	global	reinsurance	market	
and	to	update	that	report	on	January	1,	2013.

•	 On	January	1,	2015,	a	report	to	the	Congress	on	the	
impact	of	the	reinsurance	provisions	of	the	Non-Ad-
mitted	Reinsurance	and	Reform	Act	of	2010	(NAR-
RA)	and	on	the	ability	of	state	regulators	to	assess	rein-
surance	information	for	regulated	companies	in	their	
jurisdiction.

•	 Not	 later	 than	 18	 months	 following	 enactment,	 the	
Director	is	required	to	submit	a	report	to	Congress	on	
how	to	modernize	and	 improve	 the	 system	of	 insur-
ance	regulation	in	the	United	States.	That	report	will	
address:

•	 systemic	risk	regulation	as	it	pertains	to	insurance;

•	 capital	 standards	 and	 the	 relationship	 between	
capital	 allocation	 and	 liabilities,	 including	 stan-
dards	relating	to	liquidity	and	duration	risk;

•	 consumer	 protection	 for	 insurance	 products	 and	
practices,	including	gaps	in	state	regulation;

•	 the	 regulation	of	 insurance	companies	and	affili-
ates	on	a	consolidated	basis;

•	 international	 coordination	 of	 insurance	 regula-
tion;

•	 the	costs	and	benefits	of	potential	federal	regula-
tion	of	insurance	across	various	lines	of	insurance	
(except	health);

•	 the	 feasibility	 of	 only	 regulating	 certain	 lines	 of	
insurance	at	 the	 federal	 level	while	 leaving	other	
lines	of	insurance	to	be	regulated	at	the	state	level;

•	 the	ability	of	any	federal	regulation	or	federal	reg-
ulators	to	minimize	regulatory	arbitrage;

•	 the	impact	that	developments	in	the	regulation	of	
insurance	 in	 foreign	 jurisdictions	might	have	 on	
potential	federal	regulation	of	insurance;

•	 the	 ability	 of	 any	 potential	 federal	 regulation	 or	
federal	regulator	to	provide	robust	consumer	pro-
tection	for	policyholders;

The Act generally preserves the regulatory 
authority of state insurance regulators over the 
insurance business. However, it authorizes the 
FIFO to preempt state measures that, in the 
FIO’s judgment, are inconsistent with covered 
agreements or otherwise result in less favorable 
treatment of insurers domiciled in foreign 
jurisdictions ...
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•	 the	 potential	 consequences	 of	 subjecting	 insur-
ance	companies	 to	a	 federal	 resolution	authority,	
including	 the	 impact	 such	 authority	would	have	
on	the	operation	of	state	insurance	guaranty	sys-
tems	 (including	 the	 loss	of	guaranty	 fund	cover-
age),	 on	 policy-holder	 protection	 (including	 the	
loss	 of	 priority	 status	 of	 policy-holder	 claims),	
and,	 in	 the	 case	 of	 life	 insurance	 companies,	 on	
the	 loss	 of	 the	 special	 account	 status	 of	 separate	
account	assets	and	separate	account	liabilities,	and	
on	the	international	competitiveness	of	insurance	
companies;	and

•	 legislative,	 administrative,	 or	 regulatory	 recom-
mendations	the	Director	considers	to	be	appropri-
ate	to	carry	out	findings	contained	in	the	report.

Requesting Information

To	monitor	the	insurance	industry	effectively,	the	FIO	is	
empowered	 to	 require	 any	 insurer	 or	 affiliate	 to	 submit	 re-
quested	data	and	information	to	the	FIO.	There	is	an	exemp-
tion	 for	 small	 insurers,	 as	may	be	 later	defined	by	 the	FIO.		
Before	 imposing	an	 information	reporting	obligation	on	 in-
surers,	the	FIO	must	first	seek	to	obtain	the	information	from	
other	agencies	or	public	sources.		Under	certain	circumstances,	
the	FIO	is	authorized	to	issue	subpoenas	to	obtain	requested	
information.

States’ Regulatory Authority

The	Act	generally	preserves	the	regulatory	authority	of	state	
insurance	regulators	over	the	insurance	business.	However,	it	
authorizes	 the	 FIFO	 to	 preempt	 state	 measures	 that,	 in	 the	
FIO’s	judgment,	are	inconsistent	with	covered	agreements	or	
otherwise	result	in	less	favorable	treatment	of	insurers	domi-
ciled	in	foreign	jurisdictions	that	are	subject	to	covered	agree-
ments	than	the	treatment	accorded	to	United	States	insurers	
that	are	admitted	in	the	state.		

Before	making	a	preemption	determination,	the	FIO	must	
notify	and	consult	with	the	relevant	state	regulator	and	the	U.S.	
Trade	Representative	 regarding	any	potential	 inconsistency	or	
preemption,	publish	in	the	Federal	Register	notice	of	the	issue	
regarding	 the	 potential	 inconsistency	 or	 preemption,	 provide	
interested	 parties	 a	 reasonable	 opportunity	 to	 submit	 written	
comments	to	the	FIO	and	consider	any	comments	received.

Any	preemption	action	must	be	limited	to	the	subject	mat-
ter	 contained	 within	 the	 applicable	 international	 insurance	
agreement	and	must	achieve	a	level	of	protection	for	insurance	
or	 reinsurance	 consumers	 that	 is	 substantially	 equivalent	 to	
the	level	of	protection	achieved	under	state	insurance	or	rein-
surance	regulation.

In	any	event,	the	FIO’s	preemptive	authority	does	not	extend	
to	the	preemption	of	any	state	insurance	measure	that	governs	

an	 insurer’s	 rates,	 premiums,	 underwriting,	 or	 sales	 practices;	
any	state	coverage	requirements	for	insurance;	the	application	of	
state	antitrust	laws	to	the	business	of	insurance;	or	any	state	in-
surance	measure	governing	the	capital	or	solvency	of	an	insurer,	
except	to	the	extent	that	such	state	insurance	measure	results	in	
less	favorable	treatment	of	a	non-U.S.	insurer.

Nonadmitted Reinsurance and Reform Act of 2010

This section restricts states, other than the	home	state,	from	
charging	premium	 tax	 for	nonadmitted	 insurance.	This	 sec-
tion	becomes	effective	12	months	after	the	effective	date	of	the	
Dodd-Frank	Act.	Under	this	section:

•	 States	can	enter	into	compacts	to	allocate	income	from	
premium	taxes		imposed	by	the	home	state	on	nonad-
mitted	insurance;	

•	 Surplus	 line	brokers	and	insureds	will	be	required	to	
deliver	reports	to	assist	in	the	allocation	of	such	pre-
mium	tax	income;	

•	 Placement	of	nonadmitted	insurance	and	surplus	line	
broker	licensing	will	be	handled	by	the	insured’s	home	
state;	

•	 A	state	cannot	collect	licensing	fees	from	surplus	line	
brokers	unless	the	state	has	in	effect	NAIC-compliant	
surplus	line	broker	regulations	(effective	two	years	af-
ter	effective	date	of	the	Dodd-Frank	Act)	

Workers’	compensation	insurance	is	not	affected	by	these	
provisions	of	the	Dodd-Frank	Act.

Reinsurance

The	Act	contains	several	provisions	that	preempt	state	law	
governing	 reinsurance	 arrangements.	 The	 Act	 provides	 that	
if	 the	 state	of	domicile	of	a	ceding	 insurer	 (the	 insurer	pur-
chasing	the	reinsurance)	 is	NAIC-accredited	or	has	financial	
solvency	standards	substantially	similar	to	those	mandated	by	
the	NAIC,	 and	 recognizes	 credit	 for	 reinsurance	 for	 the	 in-
surer’s	 ceded	 risk,	 then	no	other	 state	may	deny	 such	credit	
for	reinsurance.	In	addition,	all	laws,	regulations	or	actions	on	
the	part	of	a	state	that	is	not	the	domiciliary	state	of	a	ceding	
insurer,	except	those	having	to	do	with	taxes,	are	preempted	
under	Title	V	of	the	Dodd-Frank	Act,	if	they:

•	 restrict	 or	 eliminate	 the	 rights	 of	 the	 ceding	 insurer	
or	 the	 assuming	 insurer	 to	 resolve	disputes	pursuant	
to	 contractual	 arbitration	 clauses	 to	 the	 extent	 such	
clauses	are	not	inconsistent	with	the	provisions	of	Title	
9,	United	States	Code;

•	 require	 that	 a	 certain	 state’s	 law	 is	 to	 govern	 the	 re-
insurance	 contract,	 disputes	 arising	 under	 the	 rein-
surance	 contract,	 or	 requirements	 of	 the	 reinsurance	
contract;
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•	 attempt	to	enforce	a	reinsurance	contract	on	terms	dif-
ferent	than	those	set	forth	in	the	contract	itself;	or

•	 otherwise	 apply	 the	 laws	 of	 the	 state	 to	 reinsurance	
agreements	 of	 ceding	 insurers	 not	 domiciled	 in	 that	
state.

With	respect	to	insolvency,	the	Act	provides	that	states	that	
are	NAIC	accredited	or	have	financial	solvency	requirements	
substantially	similar	to	those	imposed	by	the	NAIC	are	solely	
responsible	for	regulating	the	financial	solvency	of	reinsurers	
domiciled	 in	 their	 state.	 In	addition,	no	state	may	require	a	
reinsurer	to	file	financial	information	beyond	that	which	the	
reinsurer	 is	 required	 to	 file	 with	 its	 domiciliary	 state.	 Non-
domiciliary	regulators	are	permitted	to	receive	copies	of	infor-
mation	filed	with	domiciliary	state	regulators.

Commercial Purchasers

Surplus	 lines	brokers	 that	place	 coverage	with	 a	non-ad-
mitted	insurer	on	behalf	of	purchasers	that	meet	the	statute’s	
definition	of	“exempt	commercial	purchaser”	are	not	required	
to	 satisfy	 any	 state	 requirement	 to	 conduct	 a	 due	 diligence	
search	to	determine	if	the	insurance	can	be	obtained	from	an	
admitted	insurer	if:

•	 the	 broker	 placing	 the	 insurance	 has	 informed	 the	
commercial	purchaser	that	such	insurance	may	or	may	
not	be	available	 from	the	admitted	market	 that	may	
provide	greater	protection	with	more	regulatory	over-
sight

•	 the	commercial	purchaser	has	subsequently	requested	
the	non-admitted	coverage	from	the	broker	in	writing

For	these	purposes,	an	exempt	commercial	purchaser	is	de-
fined	as:

•	 a	 purchaser	 of	 insurance	 who	 employs	 or	 retains	 a	
qualified	risk	manager	to	negotiate	insurance	coverage;

•	 has	paid	over	$100,000	in	property	and	casualty	insur-
ance	premiums	in	the	past	12	months;	and			

•	 meets	at	least	one	of	the	following	criteria:

•	 possesses	a	net	worth	of	$20	million;

•	 generates	$50	million	in	annual	revenue;

•	 employs	more	than	500	full-time	employees	or	is	
a	member	of	an

•	 affiliated	 group	 that	 employs	 more	 than	 1,000	
full-time	employees;

•	 is	 a	 not-for-profit	 organization	 or	 public	 entity	
that	generates	annual

•	 budgeted	expenditures	of	$30	million;	or

•	 is	 a	 municipality	 with	 a	 population	 in	 excess	 of	
50,000.

Non-Admitted Market Study

Within	 30	 months	 following	 enactment	 of	 the	 Dodd-
Frank	Act,	 the	Comptroller	General	 is	 directed	 to	 study,	 in	
consultation	 with	 the	 NAIC,	 the	 impact	 that	 the	 changes	
mandated	by	Title	V	of	the	Dodd-Frank	Act	have	on	the	size	
and	market	share	of	the	non-admitted	market.

Analysis

With	the	exception	of	some	large	and	complex	insurance	
holding	 companies	 that	 may	 fall	 under	 the	 Federal	 Reserve	
oversight	 jurisdiction	 as	 non-bank	 financial	 companies,	 the	
prevailing	 view	 is	 that	 the	 Act	 will	 not	 disrupt	 significantly	
the	current	state-based	insurance	regulatory	scheme.	The	con-
cern,	however,	is	that	by	creating	the	FIO	and	empowering	it	
to	undertake	the	numerous	studies	of	the	insurance	business,	
the	Act	could	become	the	first	step	towards	a	broader	federal	
involvement	in	the	insurance	business.

There	has	 already	been	 considerable	 interest	 in	who	will	
serve	as	FIO’s	first	director.	Many	interest	groups	have	begun	
to	openly	express	their	views	to	the	Obama	Administration	on	
their	preferences	regarding	the	position.	Because	the	FIO	will	
be	housed	within	the	Treasury	Department,	its	study	findings	
and	recommendations,	with	the	imprimatur	of	the	Treasury,	
will	carry	considerable	weight	in	the	future	regulatory	direc-
tion	and	landscape	of	the	insurance	industry.	
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Sixth Circuit

Long-Term Disability Insurance Properly Terminated

Schwalm v Guardian Life Insurance Company of America
___F3d.__	(6th	Cir.	2010)(Case	No.	09-4275)

Guardian	Life	did	not	act	arbitrarily	or	capriciously	in	re-
viewing	plaintiff’s	disability	claim,	and	its	ultimate	decision	to	
terminate	benefits	was	supported	by	substantial	evidence	on	
the	whole	record.		At	issue	was	a	long-term	disability	policy	
containing	two	definitions	of	disability.		For	the	first	two	years,	
benefits	were	paid	if	the	insured	was	unable	to	perform,	on	a	
full-time	basis,	the	major	duties	of	his	particular	occupation.		
After	that,	benefits	were	paid	only	if	the	insured	was	unable	to	
perform,	on	a	full	time	basis,	the	major	duties	of	any	“gainful	
work.”		Guardian	Life	paid	benefits	to	plaintiff	for	more	than	
four	years	in	connection	with	a	disabling	back	injury	that	re-
quired	surgery.		At	the	end	of	the	first	two	years,	Guardian	Life	
began	looking	at	plaintiff’s	ability	to	perform	“gainful	work,”	
which	Guardian	Life	defined	as	work	 for	which	 the	 insured	
could	make	more	than	80%	of	his	prior	earnings.		While	there	
was	conflicting	evidence	about	plaintiff’s	ability	to	work,	based	
at	least	in	part	on	the	physical	and	cognitive	effects	of	his	pain	
medication,	Guardian	Life	terminated	his	benefits	because	he	
was	involved	full-time	with	a	start-up	company,	with	a	“tar-
geted	salary”	of	more	than	80%	of	his	prior	earnings.		

The	court	upheld	the	decision	to	terminate	benefits,	finding	
that	Guardian	gave	sufficient	attention	to	the	insured’s	physi-
cal	and	cognitive	deficits	and	did	not	otherwise	“cherry	pick”	
the	evidence	to	support	its	decision.		Although	the	adminis-
trative	record	presented	some	conflicting	evidence,	evidence,	
a	conclusion	that	the	insured	could	be	gainfully	employed	in	a	
position	with	comparable	earnings	was	not	so	one-sided	as	to	
support	a	finding	of	arbitrary	and	capricious.

Michigan Supreme Court - Orders

Domicile for Purposes of PIP

Calderon v Auto-Owners Insurance Company
___	Mich	___	(2010)(Case	No.	138805)

The	Supreme	Court	came	close	to	speaking	to	the	mean-
ing	of	“domiciled	in	the	same	household”	for	purposes	of	PIP	
benefits.		It	granted	oral	arguments	on	Auto-Owner’s	applica-
tion	for	leave	to	appeal	from	a	decision	of	the	Court	of	Ap-
peals,	which	found	a	question	of	fact	about	plaintiff’s	intent	to	
live	with	his	grandmother	in	Michigan	at	the	time	of	his	ac-

cident.		Following	arguments	on	the	application,	however,	the	
Supreme	Court	denied	 leave	“because	we	are	not	persuaded	
that	the	question	presented	should	be	reviewed	by	this	Court.”			
The	debate	centered	on	the	evidence	of	domiciliary	intent	in	
the	absence	of	evidence	of	an	established	permanent	residence.	

Frivolous Sanctions against an Insurer Upheld

Auto-Owners Insurance Company v Ferwerda Enterprises, Inc.
___Mich	___	(2010)(Case	No.	140735)	

In	what	it	appears	to	be	the	last	gasp	in	case	involving	the	
pollution	 exclusion	 in	 a	 commercial	 general	 liability	 policy	
(the	 case	has	been	 reported	 in	prior	 Journal	 issues),	 the	Su-
preme	Court	reinstated	the	trial	court’s	award	of	attorney	fees	
and	 penalty	 interest	 based	 on	 frivolous	 pleadings	 and	 argu-
ments	by	the	insurer.		In	April	of	2009,	the	Court	of	Appeals	
found	a	question	of	 fact	about	whether	 the	pollution	exclu-
sion	in	a	CGL	policy	excluded	coverage	for	a	claim	by	guests	
of	Holiday	Inn.		The	guests	were	overcome	by	a	cloud	of	gas	
released	in	the	swimming	pool	area	during	repairs	and	an	en-
dorsement	to	the	policy	contained	an	exception	to	the	pollu-
tion	exclusion	where	an	injury	was	caused	by	“smoke	fumes,	
vapor	or	soot	from	equipment	used	to	heat	a	building.”		

By	order	entered	October	9,	2009,	the	Supreme	Court	re-
versed	the	Court	of	Appeals,	concluding	there	were	no	ques-
tions	of	 fact	 relevant	 to	coverage.	 	The	Court	 reinstated	 the	
trial	 court’s	 finding	 of	 coverage	 and	 remanded	 the	 case	 for	
consideration	of	the	award	of	attorney	fees	and	penalty	inter-
est.		In	a	decision	issued	January	28,	2010,	the	Court	of	Ap-
peals	found	that	Auto-Owners’	claims	were	not	frivolous	and	
vacated	the	sanctions	award.		In	this	order,	issued	October	27,	
2010,	the	Supreme	Court	reinstated	the	award	on	the	ground	
that	the	insurer’s	“arguments	were	inappropriate	and	void	of	
arguable	legal	merit.”		

Michigan Court of Appeals – Published

“Where You Reside” in a Homeowners Policy

McGrath v Allstate Insurance Company
___ Mich	App	___	(2010)	(Docket	No.	289210)

The	insured	lived	in	her	home	for	many	years	prior	to	mov-
ing	out	with	her	daughter	after	developing	dementia	and	Al-
zheimer’s.		Allstate	was	informed	of	the	change	of	address	but	
was	never	informed	that	the	house	was	unoccupied.		Due	to	
a	lapse	in	the	delivery	of	heating	oil	to	the	home,	pipes	froze	
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over	 the	winter	resulting	 in	damage	that	was	not	discovered	
until	the	spring.		The	policy	provided	coverage	for	a	“dwell-
ing”	as	defined	in	the	policy.		As	so	defined,	“dwelling”	meant	
the	structure	“where	you	reside	and	which	is	principally	used	
as	a	private	residence.”		The	court	held	that	the	plain	and	ordi-
nary	meaning	of	“where	you	reside”	refers	to	the	place	where	a	
person	dwells	permanently	or	for	an	extended	period	of	time.		
The	insured	no	longer	resided	in	the	structure	and	so	it	was	
not	a	“dwelling”	covered	by	the	policy.

UM Coverage

Bradley v State Farm Mutual Auto Insurance Company
___	Mich	App	___	(2010)(Hoekstra,	J.	dissenting)

(Docket	No.	292716)

Plaintiff	was	injured	in	an	accident	caused	by	an	uninsured	
motorist.		She	sued	the	uninsured	motorist,	who	turned	out	
to	be	an	excluded	driver	on	the	policy	for	the	vehicle	he	was	
driving.	 	Plaintiff	also	sued	the	vehicle	owner,	but	discovery	
established	that	the	vehicle	was	taken	without	permission	and	
criminal	 charges	 were	 pending	 against	 the	 driver.	 	 Plaintiff	
eventually	dismissed	the	owner	and	obtained	a	default	judg-
ment	 against	 the	 driver	 for	 $50,000.	 	 She	 then	 attempted	
to	 recover	 under	 her	 own	 UM	 policy,	 which	 had	 limits	 of	
$25,000.		The	claim	was	denied	and	plaintiff	commenced	this	
action	against	the	insurer	for	UM	coverage.		She	failed,	how-
ever,	to	join	the	driver	and	the	owner	of	the	at-fault	vehicle,	as	
required	by	the	UM	insurance	contract.		

State	 Farm	 moved	 for	 and	 was	 granted	 summary	 dispo-
sition	 for	 the	 insured’s	 failure	 to	 join	 the	owner	 and	driver,	
but	 the	 Court	 of	 Appeals	 reversed.	 	Two	 judges	 concluded	
that	the	failure	to	join	the	tortfeasors	did	not	actually	preju-
dice	the	insurer’s	subrogation	rights.		First,	the	insurer	could	
proceed	against	the	judgment	debtor	to	recover	on	the	judg-
ment.	 	Whether	 the	 judgment	debtor	was	collectible	or	not	
was	irrelevant	to	the	insurer’s	subrogation	rights.		And	to	the	
extent	 the	 insurer	wanted	 to	challenge	 the	 liability	of	 either	
the	driver	or	the	owner,	it	could	do	so	without	regard	to	the	
underlying	default	judgment	and	order	of	dismissal.		The	UM	
insurance	 contract	 expressly	 stated	 that	 any	 “judgment	 ob-
tained	without	[the	insurer’s]	written	consent,”	as	well	as	any	
“default	judgment”	were	not	binding	against	the	UM	insurer.		
Thus,	to	recover	UM	benefits,	plaintiff	had	to	prove	her	tort	
claim,	 including	 both	 liability	 and	 a	 serious	 impairment	 of	
body	function.		The	insured	could	not	claim	collateral	estop-
pel	because	the	issues	of	negligence	and	damages	were	never	
actually	litigated.		The	dissenting	judge	pointed	out	that	join-
der	of	all	 tortfeasors	was	a	mandatory	 (“shall”)	condition	of	
coverage.			The	insured’s	failure	to	abide	by	that	condition	of	

coverage	should	have	precluded	this	suit.		Actual	prejudice	is	
not	a	contract	defense.

Michigan Court of Appeals – Unpublished

First DJ Action Bars Second DJ action

State Farm Mut Auto Ins Co v Pioneer State Mut Ins Co
Unpublished	per	curium	opinion	issued	November	4,	2010

(Docket	No.	292568)

This	 is	 a	dispute	between	 two	 liability	 insurers	 regarding	
their	duty	to	defend	the	tortfeasor	driver.		Pioneer	insured	the	
vehicle	 involved	in	this	accident	and	State	Farm	insured	the	
driver.		Both	insurers	provided	a	defense	for	their	own	insured	
in	the	negligence	action.		While	that	action	was	pending,	Pio-
neer	filed	a	declaratory	judgment	against	its	own	insured	and	
against	State Farm’s insured	on	the	question	of	coverage.		While	
that	declaratory	judgment	action	was	pending,	the	underlying	
liability	case	settled	and	the	declaratory	action	was	dismissed	
with	prejudice	by	stipulation	of	the	parties.		When	State	Farm	
later	filed	its	own	declaratory	judgment	action	against	Pioneer	
to	recover	amounts	paid	in	the	underlying	negligence	action,	
the	courts	found	the	action	barred.		State	Farm	was	a	subrogee	
of	 its	 insured,	who	was	a	party	to	the	first	declaratory	 judg-
ment	action	and	agreed	 to	 the	dismissal	of	 that	action	with	
prejudice.	 	If	State	Farm’s	 insured	(or	State	Farm)	wished	to	
file	a	counter-claim	for	defense	costs,	they	could	and	should	
have	done	so.		

Trucker’s Exclusion

Progressive Michigan Ins Co v Citizens Ins Co of America
Unpublished	per	curium	opinion	issued	November	9,	2010

(Docket	No.	293167)

This	 coverage	dispute	 arose	out	of	 a	pedestrian-motor	 ve-
hicle	 accident	 at	 the	 Detroit	 Metropolitan	 Airport.	 	 Citizens	
insured	 the	 at-fault	 vehicle,	 a	 delivery	 truck.	 	 Progressive	 in-
sured	the	at-fault	driver	under	a	personal	auto	policy.		Citizens	
argued	that	a	“truckers	exclusion”	in	its	policy	limited	liability	
coverage	 for	 permissive	 drivers	 to	 the	 statutory	 minimum	 of	
$20,000/$40,000	in	coverage.		The	exclusion	did	not	apply	if	
the	driver	was	an	employee	of	Citizens’	insured.		The	court	held	
that,	for	insurance	contract	purposes,	the	test	for	determining	
employee	status	is	“the	economic	realities	test,”	not	the	Workers	
Disability	Compensation	Act	definition.		The	Court	of	Appeals	
found	that	under	the	economic	realities	test,	the	exclusion	did	
not	apply	and	therefore,	Citizens	policy	was	primary	up	to	its	
full	policy	limits	and	Progressive’s	policy	was	excess,	only.

Significant Insurance Decisions 
Continued from page 19
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Change of Venue Denied in Action for Payment under Life 
Insurance Policy

McCoy v Farm Bureau Insurance Company of Michigan
Unpublished	per	curiam	issued	September	21,	2010

(Docket	No.	291049)

The	issue	in	this	case	was	one	of	proper	venue	concerning	a	
dispute	arising	from	the	insurer’s	denial	of	life	insurance	bene-
fits.		The	beneficiary	sought	payment	of	life	insurance	benefits,	
which	the	 insurance	carrier	denied	based	upon	the	 insured’s	
suicide	 within	 two	 years	 of	 the	 policy’s	 issuance.	 	 The	 ben-
eficiary	brought	suit	for	breach	of	contract	and	negligence	in	
Sanilac	County.		The	Defendants	moved	for	a	change	of	ven-
ue,	which	the	trial	court	denied.		The	Court	of	Appeals	found	
that	MCL	600.1641	addressed	proper	venue	 in	cases	where	
there	is	more	than	one	type	of	claim	raised	in	a	complaint.		It	
provides,	“if	more	than	one	cause	of	action	is	pleaded	in	the	
complaint	or	added	by	amendment	any	time	during	the	action	
and	one	of	the	causes	of	action	is	based	on	tort	or	another	legal	
theory	seeking	damages	for	personal	injury,	property	damage	
or	wrongful	death,	venue	shall	be	determined	under	rules	ap-
plicable	to	actions	in	tort	as	provided	in	section	1629.”

Even	 though	 the	 beneficiary’s	 complaint	 included	 both	
tort	 and	 contract	 claims,	 the	 court	 concluded	 that	 the	 case	
did	not	seek	damages	for	personal	injury,	property	damage	or	
wrongful	death	and,	therefore,	venue	is	proper	in	any	coun-
ty	 in	 which	 either	 cause	 of	 action	 (contract	 or	 tort),	 could	
have	been	commenced	and	tried.		Therefore,	the	Court	found	
that	Sanilac	County	was	a	proper	venue	for	the	beneficiary’s	
contract	claim	and	denial	of	the	change	of	venue	motion	was	
proper.

Criminal Conviction Constitutes Collateral Estoppel

State Farm Fire & Cas Co v Samphere
Unpublished	per	curiam	issued	October	5,	2010

(Docket	No.	290354)

The	Defendant	was	convicted	of	first	degree	child	abuse	by	
a	jury	in	a	criminal	trial.		The	jury	was	instructed	that	to	find	
him	guilty,	the	defendant	had	to	have	knowingly	and	inten-
tionally	caused	serious	physical	harm	to	the	minor.		The	defen-
dant	maintained	his	innocence.		Civil	litigation	also	arose	out	
of	the	incident	and	the	defendant	sought	defense	and	indem-
nity	under	his	insurance	policy	with	State	Farm.		State	Farm	
sought	to	use	the	defendant’s	criminal	conviction	as	proof	of	
intent	necessary	to	avoid	its	duty	to	defend	and	indemnify	be-
cause	the	injuries	were	excluded	as	willful	and	malicious	acts.

The	Court	of	Appeals	found	that	the	issue	of	intent	was	de-
cided	in	the	criminal	proceedings	because	the	jury	instructions	
used	 the	words	“knowingly”	and	“intentionally.”	 	Therefore,	
the	jury	must	have	found	that	the	defendant	intended	to	harm	
the	minor	before	finding	him	guilty.		The	court	further	stated	

that	the	issue	of	intent	was	properly	litigated	and	decided	in	
the	criminal	trial	and	State	Farm	could	invoke	collateral	estop-
pel.		As	a	result,	the	defendant	was	not	entitled	to	defense	and	
indemnity	under	his	insurance	policy.

A Presumption of Undue Influence Shifts the Burden of 
Presenting Sufficient Evidence but Not the Burden of 

Persuasion

United of Omaha Life Ins Co v Nees
Unpublished	per	curiam	issued	September	23,	2010	

(Docket	No.	292316)

The	facts	involved	a	deceased	insured,	whose	mother	was	
the	initial	beneficiary	under	the	life	insurance	policy,	and	the	
insured’s	 live-in	girlfriend	with	whom	he	 shared	a	daughter.		
The	life	insurance	policy	was	taken	out	by	the	insured	in	1993,	
before	he	met	his	live-in	girlfriend.		At	that	time,	he	designat-
ed	his	mother	as	the	sole	beneficiary.		Subsequently,	in	1996,	
the	insured	met	his	girlfriend	and	they	moved	in	together	and	
had	a	daughter.		In	2005,	the	insured	developed	serious	medi-
cal	problems	as	well	as	lost	the	ability	to	fully	communicate.		
According	to	his	girlfriend,	the	insured	directed	her	to	fill	out	
a	change	of	beneficiary	form	designating	her	and	their	shared	
daughter	as	equal	beneficiaries	of	the	insurance	proceeds.		The	
document	was	 executed	by	 the	 insured	 in	 the	presence	of	 a	
social	worker	and	notary	public	who	testified	that	the	insured	
understood	 the	nature	of	 the	document.	 	Following	 the	 in-
sured’s	death,	his	mother	disputed	the	change	in	beneficiary	
and	 the	 insurance	company	commenced	an	 interpleader	 ac-
tion.

The	Court	described	 the	 sole	 issue	on	appeal	as	whether	
the	trial	court	erred	when	determining	that	the	mother	failed	
to	 establish	a	presumption	of	undue	 influence.	 	Specifically,	
the	Court	of	Appeals	found	that	there	is	a	presumption	of	un-
due	influence	in	transactions	where	the	evidence	establishes:	
(1)	the	existence	of	a	confidential	or	fiduciary	relationship	be-
tween	the	grantor	and	a	fiduciary;	 (2)	 that	 the	fiduciary	 (or	
an	interest	which	he	represents)	benefits	from	the	transaction,	
and	(3)	that	the	fiduciary	had	an	opportunity	to	influence	the	
grantor’s	decision	 in	 that	 transaction.	 	 If	 the	 charging	party	
establishes	a	presumption	of	undue	 influence,	a	“mandatory	
inference”	 is	created	that	shifts	 the	burden	of	going	forward	
with	contrary	evidence	onto	the	person	contesting	the	claim	
of	undue	 influence.	 	However,	 the	burden	of	persuasion	 re-
mains	with	the	party	asserting	the	claim	and	if	the	defending	
party	fails	to	present	evidence	to	rebut	the	presumption,	the	
proponent	has	satisfied	the	burden	of	persuasion.

In	reviewing	the	record,	the	Court	of	Appeals	found	that	
the	trial	court	erred	when	it	found	that	the	mother	had	not	
established	a	presumption	of	undue	influence	and,	therefore,	
remanded	the	case	to	the	trial	court	for	further	findings	con-
sistent	with	the	opinion.
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Insufficient Foundation Results in Reversal 
of Summary Disposition

Springborn v Allstate Ins Co
Unpublished	per	curiam	issued	October	7,	2010

(Docket	No.	289537)

Plaintiff	was	married	and	applied	for	a	policy	of	no-fault	
insurance	 through	Allstate	 Insurance	Company	by	complet-
ing	an	on-line	application.		According	to	the	insurance	carrier,	
she	checked	the	box	“divorced”	before	the	policy	was	issued.		
Had	 she	 checked	 “married”	on	 the	on-line	 application,	All-
state	would	not	have	issued	the	policy,	since	her	husband	had	
a	bad	driving	record.

After	the	policy	was	issued,	Plaintiff	was	involved	in	a	au-
tomobile	 collision	 and	 injured.	 	 Allstate	 voided	 the	 policy,	
alleging	 that	 Plaintiff	 materially	 misrepresented	 her	 marital	
status	on	the	application.		Plaintiff	filed	suit	and	in	response,	
the	carrier	moved	for	summary	disposition,	which	the	court	
granted.		On	appeal,	the	court	determined	that	although	an	
insurance	carrier	may	rescind	a	no-fault	insurance	policy	when	
the	insured	makes	a	material	misrepresentation	on	the	appli-
cation,	the	manner	in	which	the	application	was	presented	to	
the	 trial	 court	 in	 connection	 with	 the	 summary	 disposition	
motion	did	not	satisfy	the	evidentiary	rules.		

Specifically,	the	defendant	did	not	submit	any	foundation-
al	testimony,	affidavits,	or	other	evidence	to	support	the	ori-

gin	or	authenticity	of	the	printed	application.		MRE	1001(3)	
requires	that	a	party	submitting	evidence	generated	from	data	
stored	in	a	computer	or	similar	device	must	show	that	it	re-
flected	it	accurately.		Defense	counsel’s	mere	assertion	that	the	
computer	printout	accurately	reflected	the	data	allegedly	en-
tered	during	the	application	process	was	insufficient	to	meet	
the	burden	of	establishing	its	authenticity.		Additionally,	the	
Court	of	Appeals	found	that	the	defendant	failed	to	meet	the	
requirements	 for	 admissibility	 of	 the	 printout	 under	 MRE	
901,	which	requires	that	there	be	a	showing	that	the	process	or	
system	produced	an	accurate	result.		Since	the	defendant	failed	
to	submit	admissible	evidence	to	support	its	motion	for	sum-
mary	disposition,	the	court	erred	by	dismissing	the	case.	
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