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From the Chair

Happy Spring!
By the time you’re reading this, it will officially be Spring 

and we will have set the clocks ahead for Daylight Savings Time, 
which initially started in 1966 with the passage of the Uniform 
Time Act.  Oddly, even though we lost an hour by setting the 
clocks ahead, with the extra hour of daylight for 65% of the year 
since Daylight Savings Time runs from 2:00 am on the second 
Sunday of March until 2:00 am on the first Sunday of Novem-
ber, it feels like there’s an extra hour in each day to get more 
done.  What are you doing with your extra hour?

We’ve been busy planning.  Our April 14, 2022, Business 
Meeting is set for 4:00 pm at the Detroit Athletic Club, and 
will be followed immediately after with a “Back to the Fu-
ture” discussion with our prior-Chairs to discuss renewal of 
our 5-Year Strategic Plan.  I’d like to thank John McNish and 
Suzi McNish-Moceri for making the event possible, as well as 
our great Program Committee for putting all the details to-
gether.  As an Insurance and Indemnity Law Section Mem-
ber, you should have received an e-blast or two concerning the 
event, which included a survey for you to let us know what 
you would like to see from your membership.  Please let us 
hear from you!

Our 2022 Scholarship Program accepted essays through 
February 28, 2022, and Council is in the process of review-
ing the submissions.  A winner of the $5,000 Scholarship will 
be selected during our April 14th Business Meeting, and will 
be announced at the following Business Meeting on July 14, 
2022, with publication of the winning essay in our July edi-
tion of The Journal.  By my count, 2022 is the fifth year for our 
Scholarship Program, and we will have distributed a total of 
$25,000 in prize money to Michigan law students. 

The Journal and the Annual Scholarship Program are just 
two of the ways that our Section stays active.  Our Section will 
be sending Council Members to attend the State Bar Leader-
ship Forum at the Grand Hotel on Mackinac Island in June, 
and plans are underway for our Business Meeting on July 14, 
2022, with a Program to follow presented by Chirco Title’s 
President, Michael Luberto.  Stay tuned for details!

Details for upcoming events can be found on our Facebook 
page or SBM Connect page at https://connect.michbar.org/in-
surance/home.  Your input is invaluable!  Please let us know 
what you would like to see from your membership in the In-
surance and Indemnity Law Section.  Please share your ideas 
for topics to be discussed.  

The Journal is a forum for the exchange of information, analysis and opinions concerning insurance and indemnity law and 
practice from all perspectives.  All opinions expressed in contributions to the Journal are those of the author.  The Journal – like 
the Section itself – takes no position on any dispute between insurers and insureds.  We welcome all articles of analysis, opinion, 
or advocacy for any position.  

Copies of the Journal are mailed to all state circuit court and appellate court judges, all federal district court judges, and the 
judges of the Sixth Circuit who are from Michigan.  Copies are also sent to those legislators who are attorneys, so being published 
in the Journal is a good way to reach the decisionmakers in Michigan’s judicial and legislative system.

The Journal is published quarterly in January, April, July and October.  Copy for each issue is due on the first of the preced-
ing month (December 1, March 1, June 1 and September 1).  Copy should be sent in editable format to the editor at HOC@
HalOCarrollEsq.com.  

Editor’s Notes
By Hal O. Carroll, www.HalOCarrollEsq.com

Lauretta Pominville, McNish Group

https://connect.michbar.org/insurance/home
https://connect.michbar.org/insurance/home
mailto:HOC%40HalOCarrollEsq.com?subject=
mailto:HOC%40HalOCarrollEsq.com?subject=
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Michigan has adopted new legislation that unintention-
ally may make Michigan cannabis companies and their in-
surers scramble to determine how to comply with onerous 
regulations around mandatory product liability insurance. 
Without materially consulting the insurance industry on 
the feasibility of new insurance mandates, the state has sur-
prised everyone with what appears to be a “leap before you 
look” decision that is likely to cause unintended problems 
for the state’s cannabis businesses.

The new requirements are set forth within Michigan’s Sen-
ate Bill (SB) 461 and Public Act (PA) 55, which are described 
briefly below.

Michigan Senate Bill 461

The bill, approved by Governor Whitmer in late De-
cember 2021, mandates product liability insurance cover-
age by licensed cannabis businesses. It provides that every 
licensee or license applicant must file with the state’s Mari-
juana Regulatory Authority (MRA) “proof of financial re-
sponsibility” of at least $100,000 per license for liability for 
bodily injury resulting from the manufacture, distribution, 
transportation or sale of “adulterated” cannabis or cannabis 
products.

The bill defines “adulterated” cannabis as “a product 
sold as marihuana that contains any    unintended substance 
or chemical or biological matter other than marihuana 
that causes adverse reaction after ingestion or consump-
tion.” “Bodily injury” is defined to exclude the “expected 
or intended effect or long-term adverse effect of smoking, 
ingestion, or consumption of marihuana or marihuana-
infused product.”

To meet this obligation, the licensee must obtain a li-
ability insurance policy that meets the following statutory 
requirements:
• Is issued by a licensed insurance company (or licensed cap-

tive insurance company) in this state.

• Does not include a condition, provision, stipulation, or 
limitation … that relieves the insurer from liability for 
the payment of any claim for which the insured may be 
held liable under the act.

• Covers bodily injuries to a qualifying patient, includ-
ing injuries that are caused by the intentional conduct 
of the licensee (but not if the licensee acted with the 
intent to harm).

SB 461 further requires an “attestation of compliance” 
signed by an officer of the licensed insurance company. 
Failure to maintain the required insurance will result in 
mandatory suspension of the cannabis license. In addition, 
the insured licensee must provide 30 days’ written notice 
to the MRA prior to canceling the liability insurance, and 
must provide new proof of insurance within 30 days after 
providing such notice.

A legislative analysis of the bill explains that the pur-
pose of the new law is to avoid insurers relying on cer-
tain exclusions to bar coverage when a consumer sues a 
licensee for harm allegedly caused by the licensee’s product. 
The legislative analysis states that “some policies issued by 
insurers to licensees contain certain policy exclusions that 
could be interpreted by courts as precluding coverage for a 
claim relating to that exclusion.” The analysis then men-
tions a “blanket exclusion” barring coverage for substances 
“whether or not the substance is prohibited or allowed 
under [Michigan’s Medical Marihuana Facilities Licensing 
Act].” The new law is an attempt to avoid the situation 
where a licensee “may find that its policy would not cover 
a claim made by a person alleging harm from ingesting a 
product containing one or more of the listed substances.”

Public Act 55 
“Admitted” Carriers Only

PA 55, which took effect on October 11, 2021, adds sec-
tion 11a to the Michigan Regulation and Taxation of Mari-
juana Act, prohibiting licensees from selling or transferring 
marijuana to a minor or to a person who is visibly intoxicated 
at the time of sale. In addition, the Act allows individuals who 
are injured or who suffer damage by a minor or visibly intoxi-
cated person to take action against the licensee who sold or 
transferred the marijuana. Section 11a requires Michigan can-
nabis retailers and microbusiness licensees to maintain insur-
ance coverage “provided by a licensed and admitted insurance 
company in Michigan” in a minimum amount of $50,000 for 
actions brought under section 11a.

Michigan’s New Cannabis Liability 
Insurance Requirements Raise Concerns 
by Licensees, Insurers

By Ian A. Stewart and William S. Cook, Wilson Elser Moskowitz Edelman & Dicker LLP
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The Cannabis Industry is insured primarily by the Non-
Licensed Surplus Insurance Market The most obvious prob-
lem with SB 461 and PA 55 is the requirement that insurance 
policies may be issued only by “licensed” or “admitted” insur-
ance companies in Michigan. A licensed or admitted insurance 
company has submitted its forms and rates for approval by 
the Michigan Department of Insurance and Financial Services 
and may not deviate without permission. Admitted insurers 
are strictly regulated, must comply with state-mandated re-
serve requirements and may be guaranteed by the state in the 
event of insolvency.

Non-admitted carriers provide coverage for risks not 
available within the admitted market. Sometimes called the 
“safety valve” of the insurance industry, these surplus lines 
insurers fill an important need by insuring non-standard or 
high-risk activity that is declined by the admitted market. 
Surplus lines carriers often focus on developing innovative 
insurance for new products or industry sectors that lack a 
loss history and other actuarial metrics used for pricing. 
Unlike admitted insurance products, surplus lines coverage 
has the ability to react to evolving risks and market con-
ditions by quickly changing forms and pricing. Surplus 
lines insurance often evolves into a standard product in the 
admitted market after the risk has matured and adequate 
data has been generated.

It is therefore not surprising that a developing non-
standard risk such as cannabis product liability would be 
embraced by surplus lines carriers and largely shunned as 
an admitted product. There is a small handful of admitted 
cannabis insurance products in several states, but they con-
stitute a fraction of the total cannabis insurance industry. 
Several states certainly have sought to entice the admitted 
insurance market to underwrite cannabis risks more aggres-
sively, most notably efforts by former California Insurance 
Commissioner Dave Jones and ongoing work by the Na-
tional Association of Insurance Commissioners’ Cannabis 
Working Group. Those efforts, however, have yielded only 
nominal results in terms of new admitted insurance com-
panies and capacity.

The decision by Michigan to exclude the surplus in-
surance market from underwriting risky product liability 
coverage for adulterated cannabis products is difficult to ex-
plain. Far from achieving the desired goal of ensuring that 

Michigan consumers and patients have access to a remedy 
through effective product liability insurance, the bill effec-
tively prevents the Michigan cannabis industry from work-
ing with the most knowledgeable underwriters and bro-
kers who have assisted cannabis companies throughout the 
country with this unique area of risk management.

Unreasonable Barriers to Insurers

Just as intriguing is Michigan’s decision to erect seem-
ingly unreasonable barriers to insurers that may otherwise 
agree to offer product liability coverage in the state. Under 
SB 461, compliant insurance policies may not include any 
policy term “that relieves the insurer from liability for the 
payment of any claim for which the insured may be held 
liable under the act,” as well as mandatory coverage for even 
the intentional conduct of the licensee. It is difficult even 
for insurance coverage attorneys and other policy specialists 
to understand the meaning of this extremely broad statuto-
ry requirement. In fact, the language is so broad that it po-
tentially precludes any otherwise effective policy warranty, 
exclusion or limitation that may be triggered in response 
to a product adulteration claim.

This overly broad and ambiguous language should rightly 
make any insurance company nervous and reluctant to pro-
vide cannabis product liability coverage to Michigan canna-
bis companies. Cannabis product liability insurance claims 
may be declined or limited under various loss scenarios for 
a wide variety of reasons based on commonly used policy re-
quirements, exclusions and warranties. Removing the ability 
of insurance companies to moderate the risk around liability 
for adulterated cannabis products is simply unrealistic and un-
wise. Unless the law changes, Michigan licensees will likely be 
left with fewer insurance choices, higher premiums and, ironi-
cally, less-effective coverage.

Michigan Cannabis Licenses Are at Risk

There is no such thing as a “bulletproof” insurance policy 
that provides coverage for a class of claims under all circum-
stances. It is inevitable that there will be claims of adulterated 
cannabis products that are limited or declined by insurance 
companies in Michigan based on the specifics of particular 
loss scenarios. A cannabis license may be suspended, however, 
if the licensee fails to maintain insurance without provisions 
that “relieve the insurer from liability for the payment” of an 
adulteration claim. This appears to present an unreasonable 
risk to the cannabis license.

We will not be surprised to see license suspensions in 
Michigan if these insurance requirements are enforced 
by the Marijuana Regulatory Authority. The ability to 
change carriers also is made more difficult in an already 
challenging insurance market due to the requirement of 

In addition, the Act allows individuals who 
are injured or who suffer damage by a minor 
or visibly intoxicated person to take action 
against the licensee who sold or transferred the 
marijuana.
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providing 30 days’ written notice to the MRA prior to 
canceling the mandatory insurance. Delays that inevitably 
arise at policy renewal time will put Michigan licenses at 
further risk of suspension.

Cannabis Licensees Are Forced to Become 
“Insurance Specialists”

Though the law has the commendable goal of helping 
licensees obtain insurance to cover claims of harm alleg-
edly caused by an adulterated cannabis product, it places an 
unreasonable burden on cannabis licensees and effectively 
requires them to be specialists in insurance. If the purpose 
of the law is to ensure that certain claims against cannabis 
licensees are covered and not barred by exclusions in in-
surance policies, a better approach might be for the state’s 
Department of Insurance to prohibit insurers from includ-
ing the troublesome exclusions in their policies, rather than 
legislating onerous insurance requirements that result in 
the threat of license suspension for out-of-compliance poli-
cies. The state already has taken the unusual step of allowing 
only licensed insurance companies to write this coverage, 
which causes its own set of problems, as discussed above.

Perhaps the best approach is for open communication 
by the state authorities with both the admitted and sur-
plus insurance markets to identify a solution that accom-

plishes the goal of ensuring adequate coverage for adultera-
tion claims while protecting licenses and allowing access to 
best-in-class cannabis insurance.
The Cannabis Insurance Industry Is Ready to Talk

If these scenarios do come to pass, they largely will be 
the result of Michigan legislators and the MRA not ef-
fectively engaging and communicating with the cannabis 
insurance industry. Legislating insurance requirements in 
a highly regulated and evolving industry characterized by 
unknown risks should only happen when all stakeholders 
have been heard. The insurance industry is indeed ready and 
willing to engage with regulators if given the chance. This 
should be a learning opportunity for other states that may 
consider enacting similar mandatory insurance require-
ments for cannabis businesses.  

About the Authors

William Cook focuses his practice on appellate work, general 
liability and casualty, employment law and insurance coverage 
litigation. Throughout his career, William has handled appeals 
before state appellate courts in Michigan, Illinois and California 
in addition to appeals before the Sixth and Seventh Circuits. The 
appeals have covered numerous topics ranging from contract and 
tort issues to insurance coverage disputes, including cases involving 
bad faith in which he mounts a particularly aggressive defense.

Ian Stewart is the regional managing partner of Wilson Els-
er’s Los Angeles office. He has defended complex litigation in state 
and federal courts for 25 years with a diverse practice that includes 
product and professional liability, cannabis law, data privacy and 
cybersecurity, complex general casualty and intellectual property 
litigation. Ian has achieved a national reputation as a preeminent 
cannabis attorney and has been named to the prestigious Cham-
bers USA 2020 and 2021 guides in Cannabis Law.

Far from achieving the desired goal of ensuring 
that Michigan consumers and patients have 
access to a remedy through effective product 
liability insurance, the bill effectively prevents 
the Michigan cannabis industry from working 
with the most knowledgeable underwriters ...
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Common law fraud in the inducement 
(fraud in the application)

The remedy of rescission

Fraud and/or misrepresentation are among the most com-
monly raised defenses to coverage raised in the insurance con-
text. Typically, in accusing an insured of fraud an insurer not 
only denies the claim but purports to rescind the policy.1 “Re-
scission,” which is an equitable defense to claims for “breach 
of contract,” has been defined as “abrogat[ing] and undo[ing a 
contract] from the beginning; that is, not merely to release the 
parties from further obligation to each other in respect to the 
subject of the contract, but to annul the contract and restore 
the parties to the relative positions which they would have oc-
cupied if no such contract had ever been made.”2 Rescission 
is distinguished from a mere refusal to perform based on the 
other side’s breach by the existence of an additional element: 
the restoration of both parties to the status quo that existed 
before the contract was entered into (id). 

At common law (in the absence of an applicable statute), 
and depending on the circumstances, a party to a contract 
could obtain rescission and other equitable remedies when 
the other party had engaged in fraud in the inducement (or 
procurement).3 The rule is rooted in one of the pillars of con-
tract law, which is the mutual assent to enter into the subject 
contract. As the Michigan Supreme Court put it: “At com-
mon law, the defrauded party could only seek rescission, or 
avoidance of the transaction, if the fraud related to the induce-
ment to or inception of the contract. Dobbs, Remedies (2d ed., 
abrg.), § 9.5, p. 716. The rationale for this rule is that ‘[o]ne 
who has been fraudulently induced to enter into a contract has 
not assented to the agreement since the fraudulent conduct 
precludes the requisite mutual assent” to form a contract.’ 26 
Williston, Contracts (4th ed.), § 69:1, p. 497.  ‘Where mutual 
assent does not exist, a contract does not exist’.”4

Grounds for rescission – fraud in the inducement 
(i.e., the application)

Typically, insurance policies (a.k.a. insurance contracts) are 
procured through the submission of an application, so with 
respect to insurance fraud in the “inducement” or “procure-
ment” and “fraud in the application” are essentially the same 

thing. In that context, and in the absence of an applicable 
statute, “fraudulent misrepresentation” (also referred to as “ac-
tionable fraud”) sufficient to warrant rescission requires that 
the following six elements be met: (1) the [insured] made a 
material representation; (2) it was false; (3) when he made it 
he knew that it was false, or made it recklessly, without any 
knowledge of its truth and as a positive assertion; (4) he made 
it with the intention that it should be acted upon by [the in-
surer]; (5) the [the insurer] acted in reliance upon it; and (6) 
the [the insurer] thereby suffered injury. . . . “5 

With respect to fraud in the application (again, in the ab-
sence of an applicable statute), the equitable doctrine of “in-
nocent misrepresentation” could also be used to avoid a con-
tract through rescission. Innocent misrepresentation shares 
the elements of fraudulent misrepresentation with the follow-
ing exceptions: (1) the third element (knowledge of falsity or 
recklessness) is eliminated; (2) the statement must be made 
in the context of a transaction between contracting parties 
(which will generally be the case), as a result of which intent 
to induce reliance (the fourth element) is assumed; and (3) the 
(innocently) false representation must not only harm the other 
party, but inure to the benefit of the misrepresenting party.6 
Importantly, the party claiming “innocent misrepresentation” 
(i.e. the insurance company in this context) must still establish 
that it actually relied on the false statement.7

Fraud in the Application and Michigan’s Essential 
Insurance Act

When the type of insurance at issue is extensively regulated 
by statute the analysis become more nuanced, and in some 
cases the rules change. As the author sees it, disputes involving 
both alleged fraud in an application and statutorily-mandated 
coverage fall into two broad categories: (1) conflicts involving 
alleged misrepresentations regarding topics that are the subject 
of statutorily-mandated underwriting rules; and (2) those that 
involve statutorily-mandated coverage (e.g. no-fault), but are 
not tied to any particular statutorily-mandated underwriting 
rule. This article concerns the first category, with respect to 
which Michigan’s Essential Insurance Act (MCL 500.2101 et. 
seq.) (hereafter “EIA”) is particularly relevant. 

As set forth  in an OFIS report to the Legislature’s Joint 
Committee on Administrative Rules, the purpose of the 

Fraud and Rescission in the Context of the Essential 
Insurance Act
(or why one should not buy a house without visiting the tax assessor)

By Douglas G. McCray, McCray Law Office PLLC
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EIA is described in the title to the Insurance Code of 1956 
as: “. . . to provide for the continued availability and afford-
ability of automobile insurance and home insurance in this 
state and to facilitate the purchase of that insurance by all 
residents of the state at fair and reasonable rates.”8 In part, 
it accomplishes this by drastically limiting the underwrit-
ing rules that may be employed by insurers in both decid-
ing whether or not to issue home and automobile insurance 
and the rates they may charge. 

More specifically, Subsection 2117(1) of the EIA states: 
“[a]s a condition of maintaining its certificate of authority, an 
insurer shall not refuse to insure, refuse to continue to insure, 
or limit the coverage available to an “eligible person” for home 
insurance, except in accordance with underwriting rules estab-
lished pursuant to this section and section 2119.” 9 The refer-
enced “section 2119” makes it clear that: (1) insurers’ under-
writing rules must be in writing; (2) they are precluded from 
“transact[ing] automobile or home insurance inconsistently 
with its underwriting rules”; (3) every applicant or insured 
conforming with the underwriting rules will be insured or re-
newed; (4) they may establish “rules for new applicants that 
are different from  rules for renewals of existing insureds only 
if the applicants or existing insureds are not eligible persons”; 
and (5) all such rules must be filed with the State and made 
available for public inspection.10 

MCL 500.2117(2) and its nine criteria for “eligible persons”

While MCL 500.2117(1) establishes the general frame-
work, it does not set forth the specific rules that may be ad-
opted, put in writing, filed with the state and made publicly 
available, which are included in MCL 500.2117(2).  That 
section provides a short list of rules that an insurer may em-
ploy in screening out applicants for home insurance. It begins 
with: “[t]he underwriting rules that an insurer may establish 
for home insurance shall be based only on the following,” 
then goes on to list nine specific criteria, beginning in sub-
part 2117(2)(b), that an insurer may use to screen out “eligible 
persons” who are applying for insurance and it sees as a bad 
risk, and one more general provision having to do with the 
definition of “eligible person” (discussed below). 

The categories are exclusive. In other words, based upon 
the introductory language of MCL 500.2117(2), as well as 
MCL 500.2117(1) and 500.2119, if the applicant is an “eli-
gible person” and a characteristic of the applicant or condition 
of the property is not on the list (in MCL 500.2117(2)), the 
insurer cannot use that characteristic to screen out the appli-
cants, even if its underwriting department firmly believes its 
existence will lead to a fire three months down the road. In the 
context of “home insurance” (and “automobile insurance”), 
the insurer’s job is not to agonize over whether it would be 
prudent to deny coverage because a particular condition will 
increase the risk (for instance, if a home insurance applicant 

“flies helicopters” or “has red hair”), but to compare the facts 
existing at the time of application to the list and if none of the 
exceptions applies issue the policy. 

The Michigan Department of Insurance and Financial Ser-
vices agrees. In Bulletin 93-01 (2-10-1993), then-Insurance 
Commissioner Dykhouse addressed situations in which in-
surers were “imposing restrictions on home and automobile 
agents apparently for the purpose of avoiding the underwrit-
ing requirements of the Essential Insurance Act . . . .” Com-
missioner Dykhouse noted that “[r]ules for home and au-
tomobile insurance are set forth in Sections 2117 and 2118 
of the Code, MCLA 500.2117 and MCLA 500.2117; MSA 
24.12117 and MSA 24.12118, respectively. Section 2119 of 
the Code, MCLA 500.2119; MSA 24.12119, requires that 
insurers shall apply these rules without exception throughout 
this state so that every applicant or insured conforming with 
them will be insured or renewed.” 

The Commissioner then listed various practices “none of 
which are authorized by the Essential Insurance Act” that 
could be violations of the EIA if engaged in by insurers or their 
agents. These included, among others, “[t]he establishment of 
programs with regard to underwriting or processing of appli-
cations, which are applied selectively as a means of discourag-
ing an eligible person from pursuing an application with that 
insurer, when the insurer wishes to avoid insuring that eligible 
person but has no basis for refusing to do so under the Essential 
Insurance Act” (italics added).  Again, if it is not on the list, it 
cannot be invoked to refuse coverage.

So what are the permitted underwriting rules? Most are 
what one would expect. For instance, MCL 500.2117(2)(b) 
starts with “[t]he physical condition of the property insured or 
to be insured, if the underwriting rules are objective . . . “  Sub-
section (h) is “[t]he existence of an adjacent physical hazard, if 
the hazard presents a significant risk of loss directly related to 
the perils insured or to be insured against for which a rate sur-
charge is not applicable.” Others (for instance subsections (c) 
and (i)) relate to the applicant’s claim history. However, one 
subsection is more complicated. Specifically, 500.2117(2)(a) 

As a practical matter, an insurer that wants to 
refuse coverage to a particular home insurance 
applicant (and has the appropriate underwriting 
rules in place) can do so by invoking one of the 
nine specific rules set forth in 500.2117(2), which 
apply even if the applicant is an "eligible person." 
Alternatively, it can claim that the applicant is not 
an "eligible person" because one of the eleven 
exceptions set forth in MCL 500.2103(2)  ...
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allows insurers to decline coverage based on “[c]riteria identi-
cal to the standards set forth in section 2103(2).” 

MCL 500.2103(2), in turn, sets forth the definition of the 
phrase “eligible person” as it pertains to “home insurance.” 
The core definition is: “a person who is the owner-occupant 
or tenant of a dwelling of any of the following types: a house, 
a condominium unit, a cooperative unit, a room, or an apart-
ment; or a person who is the owner-occupant of a multiple 
unit dwelling of not more than 4 residential units.” However, 
it then lists 11 categories of people who are expressly excluded 
from that definition (with respect to whom insurers may apply 
underwriting rules beyond those listed in MCL 500.2117). 
For instance, MCL 500.2103(2)(c) excludes “[a] person who 
insures or seeks to insure a dwelling that is being used for an 
illegal or demonstrably hazardous purpose.” 

Thus, if a homeowner is running a methamphetamine lab 
out of his basement sought home insurance, and assuming the 
insurer had an applicable underwriting rule (e.g. something in-
corporating the language of the “illegal purpose” subsection), 
it would be able to decline coverage for two reasons. First, 
because the applicant is not an “eligible person” the insurer has 
more discretion in declining coverage.11 Second, even with re-
spect to “eligible persons,” insurers can establish underwriting 
rules “identical to the standards set forth in section 2103(2),” 
which includes the “standard” pertaining to people using their 
dwelling for an “illegal or demonstrably hazardous purpose.”

As a practical matter, an insurer that wants to refuse cov-
erage to a particular home insurance applicant (and has the 
appropriate underwriting rules in place) can do so by invok-
ing one of the nine specific rules set forth in 500.2117(2), 
which apply even if the applicant is an “eligible person.” Al-
ternatively, it can claim that the applicant is not an “eligible 
person” because one of the eleven exceptions set forth in MCL 
500.2103(2) (each of which starts with “a person who” or “a 
person whose”) applies. If the applicant is seeking home insur-
ance and none of the nine criteria or eleven exceptions apply, 
the insurer is bound to issue the policy. 

The Statutory Underwriting Provision Relating to 
Property Taxes

With respect to rescission based on fraud (or innocent mis-
representation) in the application, the EIA becomes relevant 
when there exists a “mismatch” between the application used 
by the insurer and the requirements of the act. Every “fraud 
in the application” defense case implicating the EIA the un-
dersigned has encountered has arisen in a specific context one 
might not think would generate much litigation, but does. 
Specifically, MCL 500.2103(2)(j) sets forth the following ex-
ception to the “eligible person” definition: “[a] person whose 
real property taxes with respect to the dwelling insured or to 
be insured have been and are delinquent for 2 or more years 

at the time of renewal of, or application for, home insurance.” 
If a person meets that definition and the company has the ap-
propriate rule in place, it can decline to issue a policy. Appar-
ently, insurers do consider this an important issue, since many 
ask about property taxes on their applications.

Logically, since the nine statutory underwriting require-
ments and 11 “eligible person” exceptions determine if an in-
surer is or is not obligated to issue a home insurance policy, 
one would think insurers’ underwriting rules and application 
questions would both track those rules and definition. How-
ever, applications used by multiple companies often ask some-
thing along the lines of: “are the real property taxes on the 
dwelling (or home) being insured by this policy delinquent for 
2 or more years?” without referencing those taxes in relation 
to the applicant, as contemplated by the statute. Furthermore, 
if the property taxes on the house are two years delinquent at 
the time of application, the question is answered incorrectly 
and a loss occurs, insurers often deny the claim and purport 
to rescind, asserting that had the question been answered cor-
rectly the policy never would have been issued.

At first glance, this might look like a distinction without 
a difference. After all, if the applicant has owned the property 
for several years, not paying his or her taxes all the while, the 
correct answer to both the question asked (whether the taxes 
on the house are two years delinquent) and the one that should 
have been asked in light of the statute (whether the applicant 
is a person whose taxes with respect to the dwelling to be in-
sured have been and are delinquent for two or more years at 
the time of application) would be “yes.” Under the statute, 
they are not an “eligible person,” the insurer is not required to 
issue a policy and someone in underwriting can sign an affida-
vit indicating that had the insurer known the correct answer, 
it would not have done so. In short, rescission is appropriate, 
so who cares if the application question was inartfully drafted? 

The problem is that this argument only works with respect 
to applicants who have owned the house to be insured for at 
least two years, which is often not the case, especially in neigh-
borhoods in which there is a high housing turnover. When 
someone has recently purchased a house, they do not meet the 
definition of “[a] person whose real property taxes with respect 
to the dwelling insured or to be insured have been and are delin-
quent for 2 or more years at the time of renewal of, or applica-
tion for, home insurance,» even if the previous owner failed 
to pay them for a decade.12 Consequently, such applicants (1) 

To summarize: in these situations if no loss occurs, 
the insurer collects the premiums. Conversely, if a 
loss does occur it does not pay the claim. As the 
saying goes, “nice work if one can get it.”
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are always “eligible persons” (unless some other exception ap-
plies); and (2) under the express statutory language the insurer 
cannot refuse to issue them a home insurance policy under 
MCL 500.2117(a). 

With respect to such recent purchasers, if the application 
actually tracked the statute the correct answer would always 
be “no.” However, to the best of the undersigned’s knowledge 
that rarely happens: the question on the application is general-
ly limited to the status of the taxes on the house, without regard 
to the applicant’s taxes “with respect to the dwelling insured or 
to be insured.” This is true even when the insurer has copied 
the statutory language (referencing “a person whose . .  .”) into 
its own underwriting rules and filed those rules with the state.

A Cynical View of Why the Phenomenon Occurs

Why would multiple Michigan insurers use applications 
for home insurance, issuance of which is mandatory unless 
certain statutorily underwriting criteria are met, with questions 
that do not track those criteria? To answer this question, one 
must consider the practical realities of home insurance, espe-
cially in cities with frequent sales of low-market value homes, 
like Detroit.13 Of course, the process starts with the application. 
The questions may not actually be answered by the applicant, 
but by a captive insurance agent plugging answers into a form 
on a computer based upon the applicants answers during a tele-
phone interview. Unfortunately, with such digital forms there is 
no room for equivocation - “I’m not sure, I think so” becomes 
either “yes” or “no.” Perhaps not surprisingly, the question about 
whether the taxes for the house are at least two years delinquent 
is frequently answered incorrectly.14 

Conversely, the applications have no question that actually 
mirrors the statutory language (e.g. are you a person whose 
taxes with respect the property are and have been delinquent 
for two or more years?”), so that question is not answered at all. 
A policy is then issued and if no loss occurs the insurer happily 
collects premiums and the insured is unaware that a problem 
exists. However, if a loss occurs and a claim is made, the in-
surer will investigate every potential basis for claim denial and/
or rescission, including whether the tax question from the ap-
plication (as opposed to the statutorily-mandated underwriting 
rule) was answered incorrectly.15 If the answer to the question is 
wrong –  if for instance the previous owner racked up five years 
of unpaid property taxes –  the claim is denied based on fraud 
and the policy purportedly rescinded, even if the new purchaser 
/ insured had only owned the house for a week before he or she 
applied, and the claim is never paid. To summarize: in these 
situations if no loss occurs, the insurer collects the premiums. 
Conversely, if a loss does occur it does not pay the claim. As the 
saying goes, “nice work if one can get it.”

But wait - doesn’t that violate the EIA? The act bars insur-
ers from applying underwriting rules other than those listed 
in MCL 500.2117(2) to “eligible insureds,” and none of those 

have anything to do with taxes. Furthermore, the exception 
from the definition of “eligible insured” only applies to “[a] 
person whose real property taxes with respect to the dwelling 
insured or to be insured have been and are delinquent for 2 
or more years at the time of . . . application for[ ] home in-
surance.» That does not describe someone who purchased the 
insurance policy a week after they bought the house. And if an 
insurer is required to issue a policy (to a new home purchaser) 
regardless of whether the previous owner paid his taxes, how 
does an insurer establish the reliance element of a fraud de-
fense? The answer, of course, is that it cannot. Nonetheless, 
insurers are repeatedly denying claims and purportedly re-
scinding policies left and right based on the property taxes on 
the building without regarding to how long those taxes “have 
been” delinquent as to the applicant, which raises the addition-
al query of how they are getting away with the practice. The 
answer to that question is addressed in the next subsection.

The Unusual History of the “Property Tax” Statute in 
the Eastern District of Michigan

It has been said that bad facts make bad law. The author 
submits that this rationale also applies to bad (or nonexis-
tent) briefing. In that regard, every Michigan case involving 
the above-described fact pattern of which the undersigned is 
aware that has involved property in Detroit, and was filed in or 
removed to the Eastern District of Michigan. Recently, in con-
nection with a current case, the author dug into not only the 
opinions generated regarding the “new purchaser/property tax 
rescission” topic but the briefs that led to them. Of course given 
the protection the EIA affords to insureds, one would think it 
would have figured prominently in every one of those briefs. 

In particular, the author expected arguments that insurers 
cannot refuse to issue home insurance policies to new-purchas-
er applicants merely because the taxes on the building are over-
due, since nothing in MCL 500.2117(2) allows it and MCL 
500.2103(2) does not strip away “eligible person” status. In-
stead, he found that the insured (usually the Plaintiff): (1) failed 
to file a response to the insurer’s motion, and lost;16 (2) filed a 
three page (14 font) brief that did not reference the Act, and 
lost;17 (3) filed a response filled with grammatical errors that did 
not reference the Act seven weeks late (which was stricken as 
untimely) and lost;18 (4) referenced the Act, but lost because the 
insured argued the property taxes on the house were less than two 
years late, rather than pointing out that her taxes as to the prop-
erty could not “have been” delinquent for two years because she 
had only owned it for a few months;19 and (5) prevailed on the 
tax issue because the taxes were not two years overdue.20 

During this quest, the author became aware of one (and 
only one) unpublished opinion, Carter v Liberty Insurance 
Company,21 in which counsel for the insured correctly inter-
preted MCL 500.2103(j), to a point. Specifically, counsel 
more-or-less accurately stated “Michigan insurance law does 
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allow an insurer to refuse to issue a policy to a person who fails 
to pay his or her own property taxes for two years. But Michi-
gan law makes no such allowance when a person purchases a 
home and the previous home owner owes back taxes” (id.). 
However, he incorrectly stated: “Liberty Ins. is correct that if 
this fact somehow increased the risk of loss, Liberty Ins. would 
have been legally justified in rescinding the insurance con-
tract,” which is the precise opposite of what the statute says.  

Recall, as reflected in the statutory language, if a particu-
lar aspect of the risk or person is not listed in either MCL 
500.2103(2) or 500.2117(2) it cannot be used as an under-
writing criterion, regardless of whether it increases, decreases 
or has nothing to do with the degree of risk undertaken by 
the insurer (see earlier comment regarding helicopters and red 
hair).22 Again, the court ruled in favor of the insured. In do-
ing so, the court stated that the application “incorporates [the 
precursor of subsection (j) and one other other subsection],” 
notwithstanding the fact that the correct answers to the ques-
tion asked and the one that in light of the statute should have 
been asked (about the applicant’s taxes) were different.23

Unfortunately, it is difficult to overcome multiple adverse 
decisions involving the same fact pattern, even if they resulted 
from the losing party’s failure to file briefs, ignorance of the 
pivotal statute or a decision to rely on arguments rooted in the 
tax code instead of the EIA, and the Eastern District of Michi-
gan recently ruled against the undersigned’s client. The matter 
has been appealed to the United States Court of Appeals for 
the Sixth Circuit, which in the absence of a pronouncement 
by the Michigan appellate courts will have the last word on 
the subject.24

What is a New Purchaser to Do?

The EIA is designed to protect purchasers of home in-
surance by restricting insurers to a short list of underwriting 
rules.  This helps insureds in two ways. First, it increases ac-
cess to essential insurance by limiting the criteria that can be 
relied upon by an insurer in refusing to issue a policy. Second, 
and less obvious, by limiting the number of potential “deal 
killer” criteria and personal attributes to those listed in MCL 
500.2103(2) and 500.2117(2), it decreases the number of ap-
plication questions that can potentially lead to a “fraud in the 
application” denial and purported rescission, since even if dis-
allowed questions are answered incorrectly the insurer cannot 
establish reliance.25 

In that regard, a rule that allows an insurer to decline cov-
erage if the property taxes on the building, rather than if the 
applicant’s taxes “with respect to the dwelling insured or to be 
insured have been and are delinquent for 2 or more years at 
the time of . . . application . . . .” runs contrary to and narrows 
the Legislature’s mandate. With respect to recent purchasers in 
particular, it imposes an additional underwriting criterion that 
is simply not in the statute, which is the amount of time the 

non-applicant previous owner failed to pay his or her taxes. 
This is clearly inappropriate, but for now at least it appears to 
be the law in the Eastern District, which is the most important 
trial court jurisdiction with respect to these conflicts. 

So what is a new purchaser to do? In the short run, at least, 
the answer seems to boil down to one of the following: (1) 
know, to a certainty, whether the property taxes on the home 
you are purchasing are delinquent, and if so just how overdue 
they are; (2) if you cannot determine this, insist on a paper ap-
plication, fill it out yourself, and instead of checking the “yes” 
or “no” box write in “unknown” (and never sign an applica-
tion without reading it); and (3) if neither of these options is 
feasible, throw the application into the trash (or push delete) 
and find an insurer that does not use the “real property taxes 
on the dwelling” language.  
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Endnotes

1 Theoretically, equitable relief (including rescission) is awarded by 
a court sitting in equity. Consequently, one would think that even 
the facts warranted it, rescission would not actually occur until a 
judge entered an order granting it. However, Michigan courts rou-
tinely refer to situations in which the insurer has rescinded. The 
undersigned does not understand how private corporations (i.e. in-
surance companies) inherited the powers of a court of equity, and 
guesses that if he declared to his own insurer that he was “rescind-
ing” his policy and demanded the return of ten years of premiums 
the answer would be robust laughter. Nonetheless, this language 
appears in case after case. At the end of the day the distinction may 
not matter since (as discussed below) whether one thinks of rescis-
sion as something done by an insurer or granted by a court, it is 
only allowed under specifically defined circumstances. 

2 Will v. Zynda, 283 Mich 260, 278 N.W. 66, 68 (1938).

3 MEEMIC Ins. Co. v. Fortson, 506 Mich 287, 304-307, 954 NW 2d 
115, 124-126 (2020), citing Titan Ins. Co. v. Hyten, 491 Mich 547, 
817 NW 2d 562 (2012). 

4 MEEMIC Ins. Co. v. Fortson, 506 Mich. at 305-307, 954 NW 2d 
at124-125 (2020) (footnote and some citations omitted).

5 Titan Ins. Co. v. Hyten, 491 Mich 547, 555, 817 NW 2d 562, 567-
568 (2012) (footnote and citations omitted). In Titan, the insurer 
anticipated a coverage dispute and filed first (i.e. the insurer was 
the Plaintiff). Similarly, the non-insurance case relied upon for the 
above definition involved allegations of fraud used offensively, by 
a plaintiff (Candler v. Heigho, 208 Mich. 115, 121, 175 N.W. 141 
(1919), overruled in part on other grounds by United States Fidelity 
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& Guaranty Co. v. Black, 412 Mich. 99, 116 n. 8, 13 [313] N.W.2d 
77 (1981)). More frequently, it is the insured who files suit and the 
defendant-insurer that raises fraud as an affirmative defense, as a 
result of which the original passage (which contemplates the defen-
dant, not the plaintiff, being accused of fraud) is a bit confusing. 
The author has inserted the words “insured” and “insurer” rather 
than “plaintiff” and “defendant” for the sake of clarity. 

6 USF&G v. Black, 412 Mich 99, 114-118, 313 NW 2d 77, 82-85 
(1981); 412 Mich at 134, 313 NW 2d at 92 (“not based in law but 
in equity”); 412 Mich at 118-119, 313 NW 2d at 85 (unnecessary to 
rove intent to induce reliance because same can be assumed for par-
ties entering into a contract). See also Hyten, 491 at 556.

7 See, e.g. Black, 412 Mich at 119, 313 NW 2d at 85 (citing Boss v. 
Tamaras, 241 Mich 540, 543, 271 NW 2d 783 (1928) for principle 
that it is unnecessary to show fraudulent intent if one party made 
false representations and the other “relied and acted upon them to 
their damage”); Lash v Allstate Ins Co, 210 Mich App 98; 532 NW2d 
869 (1995) (“Rescission is justified in cases of innocent misrepresen-
tation if a party relies upon the misstatement, because otherwise the 
party responsible for the misstatement would be unjustly enriched if 
he were not held accountable . . . ”).

8 Insurance Inst. of Michigan v. Commissioner of the Office of Financial 
and Insurance Services, 280 Mich. App. 333, 761 NW2d 184, 186, 
n. 1 to Judge White’s Opinion (2008) (citing MCL 500.100 et. al.), 
rev’d on other grounds 486 Mich. 370, 785 NW 2d 67 (2010). The 
Supreme Court also noted that “one of the express purposes of the 
Insurance Code [is] to make insurance available and affordable for 
everyone” (citing the same section) (id. at 397 and n. 26).

9 MCL 500.2117(1). The EIA includes an equivalent set of statutory 
mandates for “automobile insurance,” defined as “insurance for pri-
vate passenger nonfleet automobiles which provides” (among other 
things) “[p]ersonal protection, property protection, and residual lia-
bility insurance for amounts in excess of the amounts required under 
chapter 31” (MCL 500.2102(2) and (2)(b)). Because most cases ad-
dressing these situations dealing with mandatory underwriting under 
the EIA involve home insurance (and in particular the property tax 
provision that is the topic of this article), this article focuses on the 
home insurance aspect of the EIA. 

10 MCL 500.2119(1), (2), (4) and (5).

11 MCL 500.2119(6) actually states “This section does not prohibit 
an insurer from insuring persons who are not eligible persons un-
der underwriting rules established under this section and sections 
2117, 2118, and 2120.” This is contrary to at least one district 
court’s conclusion that “. . . under Michigan law a person is not 
eligible for homeowner’s insurance if their ‘real property taxes with 
respect to the dwelling insured or to be insured have been and are 
delinquent for 2 or more years at the time of renewal of, or applica-
tion for, home insurance’” (Hatcher v. Nationwide, 34 F. Supp. 3d 
704 (2014), aff’d on other grounds No. 14-2068 (6th Cir., 5-6-
2015) (unpublished)).

12 The exception references “[a] person whose real property taxes with 
respect to the dwelling insured or to be insured have been and are 
delinquent for 2 or more years at the time of . . . application for, 
home insurance.» One might argue that upon purchasing a house 
a new buyer inherits the previous owner’s overdue taxes, and thus 
when he or she applies for insurance a day or two later his or her 
taxes “are” more than two years delinquent. However, there exists 

no principled argument that the same new buyer/applicant’s taxes 
“have been” delinquent for at least two years with respect to the 
“dwelling . . . to be insured,” which is what is required to strip away 
“eligible person” status under the statute. This is especially apparent 
in light of the principle that courts must “give meaning to every 
word, phrase and clause in a statute” and “cannot render parts of 
the statute surplusage and nugatory” (Reed v. Yackel, 473 Mich 520, 
703 NW 2d 1, 10 (2005)).

13 All of the six Michigan cases the undersigned found dealing with 
this issue (each of which was filed in or removed to the US District 
Court for the Eastern District of Michigan) dealt with property 
in Detroit. Hatcher, supra; Carter v. Liberty Ins. Corp., ED Mich 
No. 11-cv-14690 (11-19-2012) (unpublished); Campbell v. Liberty 
Mut. Group, ED Mich No. 10-cv-14179 (2011) (unpublished); 
Nationwide Prop. and Cas. Ins. Co. v. Brown, 260 F.Supp.3d 864 
(ED Mich 2017); Love v. Liberty Ins. Corp., ED Mich No 11-10740 
(10-31-2011)(unpublished); Stevens v.Liberty Ins. Corp., ED Mich 
No 11-14695 (6-26-2012).

14 At a minimum, it is answered incorrectly on a regular enough basis 
to give rise to six cases in the Eastern District of Michigan (see 
fn 13, supra). These are the situations in which the question was 
answered incorrectly and a loss large enough to support a lawsuit 
occurred. The much larger universe of situations in which: (1) the 
answer is wrong but no loss occurs; or (2) a loss occurs but it is too 
small to warrant litigation never become lawsuits, and with respect 
to the first situation it is likely that neither the insurer nor the ap-
plicant ever realizes the answer was wrong. 

15 For example, documents from a cases handled by the author against 
one of the companies that uses the “taxes on the dwelling” appli-
cation question showed its routine post-loss investigation process 
included ordering up the property tax records to determine if the 
policy could be rescinded. The company concluded the question 
about taxes had not been answered incorrectly.

16 Campbell v. Liberty Mut. Group, ED Mich No. 10-cv-14179 (2011) 
(unpublished).

17 Love v. Liberty Ins. Corp., ED Mich No 11-10740 (10-31-2011) 
(unpublished).

18 Stevens v.Liberty Ins. Corp., ED Mich No 11-14695 (6-26-2012) 
(unpublished). 

19 Hatcher v. Nationwide, 34 F. Supp. 3d 704 (2014), aff’d on other 
grounds No. 14-2068 (6th Cir., 5-6-2015) (unpublished).

20 Nationwide Prop. and Cas. Ins. Co. v. Brown, 260 F.Supp.3d 864 
(ED Mich 2017). Brown lost on grounds unrelated to the property 
tax issue.

21 Eastern District of Michigan Case No. 11-cv-14690 (decided 11-
19-2012). The Court’s opinion is ECF Doc. 32 and the Plaintiff-
Insured’s Brief is ECF Doc. 24. Regarding the second statement, 
the statute strips away insurers’ discretion to make such “risk of 
loss” assessments except in accordance with the statutory under-
writing rules and exceptions to “eligible person” set forth in MCL 
500.2117(2) and MCL 500.2103(2). 

22 The 1977 “Essential Insurance in Michigan” report to the governor 
that preceded the EIA states “The important consideration from a 
public policy viewpoint is that some of these people are excluded 
from coverage because of arbitrary underwriting criteria, not 
because of any rational, objective characteristic that makes them a 
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bad risk. Along with bad risks, there are many clean risks who will 
not be accepted by the voluntary market. Regardless of their degree 
of risk, as long as the applicants meet the criteria for insurability they 
should be able to purchase coverage. This is the reason why Michigan 
must maintain a guaranteed availability mechanism” (Report: 
Essential Insurance in Michigan: An Avoidable Crisis: Report to 
the Governor (Insurance Bureau, Michigan Dept. of Commerce, 
3-14-1977); emphasis added).

23 The Carter application asked: “At this time, are the real property 
taxes on the dwelling to be insured delinquent?” and “If yes, have 
the real property taxes on this dwelling been delinquent for two or 
more years?” The correct answer to both of these was “yes.” In con-
trast, the correct answer to the question that was not asked, whether 
the applicant was “[a] person whose real property taxes with respect 

to the dwelling insured or to be insured have been and are delin-
quent for 2 or more years at the time of . . .  application for, home 
insurance,” would have been “no.”

24 As best as the author can determine, diversity exists with respect to 
most of the companies using the “taxes on the building” applica-
tions and many attorneys are hesitant to take on a case worth less 
than $75,000 on a contingent basis, so it is likely that the majority 
of future cases will either be filed in or removed to federal court.   

25 By way of example, if an insured answers the “does the applicant 
have red hair” incorrectly, the insurer cannot argue that it relied 
upon the statement, since even if it was answered incorrectly, under 
MCL 500.2117(2) and MCL 500.2103(2) hair color cannot be 
used as a criteria in deciding whether it has to issue a home insur-
ance policy.

No-Fault Reform and Best Billing Practices: Navigating 
the Regulatory Landscape

By Jennifer J. Serwach, Zausmer, PC

The Covid-19 pandemic has had serious impacts on the 
legal climate and medical treatment of patients. However, this 
impact continues to be pervasive even as society has re-opened, 
and it even plays a role in the treatment of automobile acci-
dent patients and No-Fault Insurance and No-Fault Reform. 
Although the new statute allowing a Medicare fee schedule to 
determine pricings for No-Fault services appears to be a means 
of simplification of the billing process, a large portion of the 
statute is based on areas not typically taught in law schools. 

Thus, a greater understanding of CPT (“Current Proce-
dural Terminology”) billing and Medicare billing is crucial to 
understanding the Medicare Fee Schedule that went into ef-
fect on July 2, 2021 and the Administrative Rules related to 
the statutory fee schedule that became effective on October 1, 
2021. Although the legislators enacting this reform likely saw 
Medicare billing as encompassing most medical services, there 
are many limits to the Medicare Fee Schedule and even proce-
dures as common as “Covid precautions” are not included, as 
further discussed below.

CPT Codes and Medicare

Medical billing is typically governed by “Current Proce-
dural Terminology” (CPT) codes. The lists of medical pro-
cedures are defined by the American Medical Association, 
with new codes being added each year. The CPT codes (or 
procedure codes) are typically supported by diagnosis codes 
or ICD-11 codes. The diagnosis codes arise from the Interna-

tional Classification of Diseases, Eleventh Edition, which was 
issued by the World Health Organization and had its most 
recent edition issued in January 2022. These CPT codes are 
used for both Medicare billing and private health insurance 
billing and are common across numerous medical practices.

In the past, Medicare claims were typically limited to legal 
residents age 65 or older who have paid FICA taxes for at least 
ten years, end-stage renal disease sufferers undergoing dialysis 
treatments or on a kidney transplant list, or Social Security 
Disability recipients.1 As a somewhat reliable government-
funded program, it was typical for Medicare rates to be far 
lower than the prices charged by private health insurance. 

Medicare Part A is typically paid through by a patient’s 
payroll taxes. Medicare Part B is typically paid for through 
deductions, such as a patient’s Social Security dividends. 
Medicare Part A claims are typically managed through re-
gional contractors that process Medicare claims in accor-
dance with Medicare policy. Medicare Part B providers are 
paid based on fee schedules, with the fee allowances based on 
relative value unit equations. 

A medical provider is not always obligated to accept a 
fee schedule as a payment in full. For instance, if a provider 
is a non-participating Medicare provider, they can utilize a 
“limiting charge.” Medicare reimburses the patient for 80 
percent of the fee schedule allowance and the provider may 
request that the patient pay the remaining 20 percent out of 
their own pocket. 
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The Center for Medicare and Medicaid Services sets regu-
lations throughout the country, but some Medicare claims are 
processed in regional area through a Medicare Administrative 
Contractor. The Medicare Administrative Contractor may de-
velop policies when there is no national coverage determina-
tion regarding a specific procedures. 

Generally, if a procedure is not covered by the Center for 
Medicare and Medicaid Services, the Medicare Administra-
tion Contractors cannot agree to cover the service. A provider 
who deals in services that Medicare will not cover may ask 
a patient to sign an advanced beneficiary notice, where the 
patient agrees to be financially responsible if Medicare denies 
payment. If a provider does not have the patient sign an ad-
vanced beneficiary notice before the services are rendered, the 
patient will not have an obligation to pay for the service.

Instances Where Medicare Fee Schedules 
Do Not Apply

Although there are instances where Medicare is not pro-
vided to pay for a certain CPT billing code, this protection is 
not built into the Michigan No-Fault Act. For instance, the 
American Medical Association has created a new CPT Code, 
99072, for the additional supplies and clinical staff time need-
ed to screen for Covid-19.  2 This code has become increas-
ingly popular among medical providers as it can encompass 
any extra precautions that have been required by state law. For 
instance, time taking temperature, ensuring that patients are 
wearing masks, or social distancing in a medical facility. Even 
as Michigan’s Covid-19 restrictions are lifted, medical facili-
ties are still practicing social distancing guidelines and this is a 
simple code to add into any medical bill. Medicare has specifi-
cally issued a rule stating that this code is a “B” or bundled 
code, meaning that it will not be associated with any relative 
value units and payment policy indicators will not apply. In 
simpler terms, the Center for Medicare Services has stated that 
it will not pay any additional money to a provider when this 
code is included with a medical bill.

Thus, there remains a question of whether insurers may 
argue that No-Fault standards shall be held to the same stan-
dards of Medicare and only subject to payment requirements 
applicable to Medicare. Using the FAIR Health Data for 
Southfield, Michigan, CPT Code 99072 is recommended for 
payment with an average cost of $55.00 for out-of-network 
facilities and $33.00 for in-network facilities. Although this 
code may not appear to be significant, with providers such 
as physical therapists who treat patients on frequent dates of 
service, the costs can add up and it is worth it for insurers to 
dispute each billing code when possible.

Needless to say, the increasing confusion with the No-
Fault Reform has prompted the Department of Insurance and 
Financial Services to create additional rules defining the ambi-
guities in the statute including MCL 500.3157. One of these 

rules is that FAIR Health Data must be used as a benchmark 
for prices not contained within the Center for Medicare codes.

The administrative rules state that FAIR Health data will 
be used in the course of a provider appeal under the Utiliza-
tion Review program if the provider does not have a charge 
description master in effect on January 1, 2019 and also can-
not provide an average amount charged for the service at issue 
as of January 1, 2019.3

The Department of Insurance and Financial Insurance 
also directs medical providers to look to billing and coding 
resources for any questions on billing guidance. Notably, it 
states that billing and coding resources are “posted as a conve-
nience only” and that FAIR Health does not endorse a specific 
billing or coding educational program. 4 The listed resources 
include Codify by AAPC, the Michigan Medical Billers As-
sociation, and the American Medical Billing Association. Al-
though there is no direct guidance on which certifications may 
be beneficial in processing medical billing under the amended 
No-Fault Act, these certifications can be obtained through on-
line courses and testing.

Further, the Department of Insurance and Financial Services 
does not provide access to the FAIR Health’s charge benchmark 
suite of modules. Although some larger insurance carriers sub-
scribe to this service, the data is difficult to access for smaller law 
firms and medical facilities who may need to determine which 
prices are reasonable when litigating their claims. 

Another issue is that the rules created by the Department 
of Insurance and Financial Services highly incentivize provid-
ers to use codes that are not included in the Medicare codes. 
As FAIR Health Data rates are typically higher than Medicare 
rates, providers can incur higher fees simply by providing ad-
ditional treatment outside of what is reasonable and necessary. 
Even for codes that have an applicable Medicare fee, there is 
incentive to list as many individual codes to charge the highest 
price possible. And insurers may ironically have fewer defenses 
as providers point to the “fee schedule” as a valid reason to 
charge exorbitant prices.

Applicable Case Law Regarding Billing Practices

One might wonder if there any defenses for insurance car-
riers to these new loopholes. There are some applicable de-
fenses, such as the potential for a Managed Care Network. 
Insurers may come across agreements with medical providers 

There remains a question of whether insurers 
may argue that No-Fault standards shall 
be held to the same standards of Medicare 
and only subject to payment requirements 
applicable to Medicare. 
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and only must prove that the discount is appropriate for the 
care provided. However, the fee schedule and utilization re-
view requirements will still apply to managed care networks. 
Presumably, insurers may use this portion of the No-Fault 
act to create global agreements with medical providers who 
frequently provide services for automobile accident patients. 
But the strength of these Managed Care Networks will be 
limited if providers can still group multiple codes together 
and charge higher prices for treatment outside the scope of 
the Medicare act.

Further, it is likely that traditional case law regarding which 
billing rates are reasonable and customary will still apply even 
with current statutes applying Medicare fee schedules and 
DIFS rules applying FAIR Health Data for any CPT codes 
not compensable by Medicare. Traditionally, there has been a 
rather limited scope of evidence relevant to the customariness 
determination. Evidence showing what a particular provider 
charges for a particular procedure or service to patients who 
do not have any insurance, no-fault or otherwise, is relevant. 
However, the acceptance of discounted payments from private 
health insurers does not define a health care provider’s custom-
ary charge. Holland v. Trinity Health Care Corp., 791 N.W. 2d 
724 , 732 (Mich. Ct. App. 2010).

The Michigan Court of Appeals has several decisions in 
which it determined what evidence can be considered or is 
relevant to the assessment of reasonableness. In the case of Ad-
vocacy Organization for Patients & Providers v. Auto Club Insur-
ance Association, the Michigan Court of Appeals concluded 
the No-Fault Act did not prohibit consideration of charges by 
other healthcare providers for the same services. 5In Bronson 
Methodist Hospital  v. Auto-Owners Ins. Company, the Michi-
gan Court of Appeals held that the cost to a healthcare pro-
vider of durable medical products used in treating an insured 
patient is an appropriate and discoverable consideration.6 In 
the case of Spectrum Health Hospitals v. Farm Bureau Mutual 
Insurance Company of Michigan, the Michigan Court of Ap-
peals held that “third party payments that are accepted by a 
healthcare provider as payment in full during the pertinent 
time frame for products and services were relevant to deter-
mining the reasonableness of charges.7 960 N.W.2d at 210. 
The “third party payments” discussed in Spectrum were not 
limited to payments made by other insurers and this would 
encompass payments made by third-party providers. 

It is likely that traditional case law regarding reasonable 
and customary billing rates will still be applicable as the No-
Fault reforms begin to be litigated. However, there remains 
a question as to whether private health insurance payments 
and discounted rates for health insurance providers would ever 
become admissible evidence especially as the Department of 
Insurance and Financial Services’ decision to use FAIR Health 

Data in non-Medicare CPT codes may be construed as a gate-
way into looking at private health insurance rates. 

Moving forward, it may take some time for the No-Fault 
Reform and Medicare fee schedules to truly simplify the bill-
ing process. Insurers should expect to see medical providers 
include as many itemized CPT codes into each date of service 
and focus special attention on codes that are not compensable 
by Medicare such as Code 99072 for Covid-19 precautions. 
Hiring a medical and coding expert to testify at trial regarding 
improper billing procedures may be one way to get around 
these practices. Insurers should also be wary of medical pro-
viders that do not use CPT codes or traditional billing tech-
niques in their practices and pay special attention to medical 
transportation, pharmacies that provide pain medication and 
compound creams, and durable medical equipment providers. 

No matter what actions the courts and Department of 
Insurance and Financial Services take regarding the No-Fault 
reform, greater knowledge regarding medical billing practices 
will be crucial in defending these claims. Even the Depart-
ment of Insurance and Financial Services website recommends 
further training in medical billing and CPT coding practices 
for persons dealing with No-Fault billing. It may not be neces-
sary for each attorney to become a certified billing and coding 
specialist, but a little bit of knowledge can go a long way in 
ensuring the best results for your clients.    

About the Author

Jennifer J. Serwach is an associate attorney at Zausmer, P.C. 
in Farmington Hills, Michigan. She focuses her practice on No-
Fault, bodily injury, insurance defense, and fraud litigation. Her 
email address is jserwach@zausmer.com.

Endnotes

1 https://www.cms.gov/Medicare/Eligibility-and-Enrollment/
OrigMedicarePartABEligEnrol

2 https://www.ama-assn.org/practice-management/cpt/covid-
19-cpt-coding-and-guidance

3 h t t p s : / / w w w. m i c h i g a n . g o v / d i f s / 0 , 5 2 6 9 , 7 - 3 0 3 -
13047_13049_34631_95382-551634--,00.html

4 https://www.michigan.gov/autoinsurance/ 0,9555,7-405-
96685_107503_108958---,00.html

5 Advoc. Org. for Patients & Providers v. Auto Club Ins. Ass’n, 257 
Mich. App. 365, 372, 670 N.W.2d 569, 574 (2003), aff’d, 472 
Mich. 91, 693 N.W.2d 358 (2005)

6 Bronson Methodist Hosp. v. Auto-Owners Ins. Co., 814 N.W.2d 
670 (Mich. Ct. App. 2012),

7 Spectrum Health Hosps. v. Farm Bureau Mut. Ins. Co. of Michigan, 
333 Mich. App. 457, 481, 960 N.W.2d 186, 201 (2020), appeal 
denied, 507 Mich. 999, 961 N.W.2d 148 (2021)

mailto:jserwach@zausmer.com


15State Bar of Michigan Insurance and Indemnity Law Section

The Journal of Insurance and Indemnity Law   
   

Volume 15 Number 2, April 2022

Mission Statement of the Insurance and Indemnity Law Section

Issues arising out of insurance contracts and indemnity agreements affect a broad range of practice areas. In addition, insurance 
is a regulated industry, and state and federal regulations present specialized questions. The membership of the Insurance and 
Indemnity Law Section of the State Bar of Michigan consists of those who have expertise in this area of practice, as well as those 
whose expertise lies in other practice areas that are affected by insurance and indemnity issues. The mission of the Section 
is to provide a forum for an exchange of information, views and expertise from all perspectives on both insurance coverage 
issues and indemnity issues, and to provide information and assistance to other persons or organizations on matters relating to 
insurance and indemnity. Membership is open to all members of the State Bar of Michigan.

Legislative Update: The Midterms Approach

By Patrick D. Crandell, Collins, Einhorn, Farrell PC

Election season is nearly upon us, and with all state offices 
(Governor, Senate and House) up for election in November 
under the new legislative district maps, the campaign season 
will be busy

There’s been no activity in the House Insurance Commit-
tee and the Senate Insurance and Banking Committee, since 
my last report. And no new insurance-related bills have made 
it to the Governor. 

But the Legislature as a whole remains busy – 1981 bills 
introduced in the House and 995 in the Senate – with some 
new referrals to the House and Senate insurance committees: 
• PIP benefits selection – HB 5667-5670 amends the In-

surance Code to provide that an individual’s selection of 
PIP benefits, selection of liability coverage level, decision 
to opt-out of PIP benefits, and a policy exclusion of PIP 
benefits remains in effect as long as the applicable policy 
remains in effect.

• Revied limitations on outpatient treatment – HB 
5698 amends the Insurance Code to revise limitations on 
charges for treatment rendered through residential, out-
patient, and home- and community based rehabilitation 
programs.

• Coverage for mental health and substance abuse treat-
ments – HB 5709 amends the Insurance Code to require 
health insurers providing coverage for mental health and 
substance abuse disorder services to provide them at an 
equitable level with coverage for physical illness.

• Worker’s compensation – coverage for injuries during 
strike – HB 5822 amends the Worker’s Disability Com-
pensation Act to provide a presumption of a work-related 
injury to an employee injured by a security team during 
a strike.

• Domestic partner benefits – HB 5824  repeals the Public 
Employee Domestic Partner Benefit Restriction Act.

• Revised penalties for overdue insurance payments – 
HB 5870 amends the Insurance Code to revise penalties 
for overdue insurance benefit payments.

• No-fault independent medical examination board – SB 
816 amends the Insurance Code to create a no-fault inde-
pendent medical examination board and provides for the 
appointment of independent examiners.

• Procedures and cost of independent medical examina-
tion – SB 817 amends the Insurance Code to revise the 
procedures for and cost of an independent medical exam.

• Medical billing ombudsman – SB 847 amends the In-
surance Code to create the office of medical billing om-
budsman and details the function and duties of that office.

• Worker compensation coverage for police, fire and 
public safety – SB 877 amends the Workers Compensa-
tion Disability Act to extend a presumption of causation 
to certain police, fire and public safety departments.

• PIP benefits utilization review – SB 945 amends the In-
surance Code to modify the utilization review regarding 
the provision of PIP benefits.

• No-fault: definition of “medical treatment” – SB 946 
amends the Insurance Code to add and define “medical 
treatment” to the statute detailing what providers can 
charge for no-fault benefits.

• Expansion of attendant in-home care hours – SB 947 
amends the Insurance Code to expand attendant in-home 
care hours available as a no-fault benefit.

• HB 5931 – amends the Insurance Code to repeal certain 
miscellaneous changes to coverages and benefits.  
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Michigan Supreme Court

Effect of policy rescission on right to pursue
non-economic damage claim

Wilmore-Moody v Zakir
Docket No. 163116

March 23, 2022

The Supreme Court has ordered oral argument on the 
defendant’s application for leave, directing the parties to file 
supplemental briefs on “whether the rescission of an insurance 
policy under the no-fault act . . . bars recovery of noneco-
nomic damages . . . on the basis that the claimant ‘did not have 
in effect . . . the security required . . .  at the time the injury 
occurred.’” 

Michigan Court of Appeals – Published Decisions

No coverage for business losses caused by COVID-19

Gavrilides Management Co, LLC v Michigan Ins Co
Docket No. 354418

February 1, 2022
SCT app lv pending 

This is the first published Michigan state court opinion ad-
dressing coverage for business losses caused by the pandemic. 
While recognizing the various public policy concerns raised, 

the panel adhered to the plain language of the contract and 
concluded that plaintiff restaurants did not suffer a “direct 
physical loss of or damage to property” as required to trigger 
coverage under the insuring agreement. And if they did, cover-
age is expressly excluded under two provisions. One exclusion 
bars coverage for “loss or damage caused directly or indirectly 
by . . . [t]he enforcement of any ordinance or law . . . [r]egulat-
ing the construction, use or repair of any property (emphasis 
added).” Another exclusion is the virus exclusion: “We will not 
pay for loss or damage caused by or resulting from any virus, 
bacterium or other microorganism that induces or is capable 
of inducing physical distress, illness or disease.” 

Michigan Court of Appeals – Unpublished Decisions

UIM coverage denied due to settlement with at-fault driver 

Hanback v Memberselect Ins Co
Docket No. 354901

March 24, 2022

Plaintiff suffered injuries when another vehicle rear-ended 
her at a stop light. The at-fault vehicle had $20,000 in liability 
coverage and plaintiff settled for that full amount. She then 
sought UM benefits under own policy with Memberselect, 
which had UM limits of $100,000 per person. But her policy 
with Memberselect required 30 days-notice of any settlement 
and expressly excluded coverage if the insured proceeded to 
settle “without our written consent.” Although plaintiff was 
communicating with Memberselect on the claim, she never 
provided notice of the actual settlement offer. The Court of 
Appeals remanded for entry of an order of summary disposi-
tion for Memberselect on the claim. 

Special relationship formed between 
independent agent and insured

Maynard v Murray and Transamerica Life Ins Co
(Borello, J. dissenting)
Docket No. 353850
December 21, 2021

During his years as an independent insurance agent, defen-
dant regularly advised plaintiff on life insurance options and 
assisted him with obtaining coverage. About 13 years into the 
relationship, defendant joined Transamerica as an agent and 

Selected Insurance Decisions

Like us on 
Facebook

https://www.facebook.com/SBMIILS/
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Selected Insurance Decisions recommended that plaintiff apply for a particular Transameri-
ca policy. Plaintiff applied while his current policy was still in 
effect and then left numerous phone and text messages to con-
firm his application was approved. Defendant’s responses led 
plaintiff to believe his application was approved, so he allowed 
his then-current policy to lapse. Soon after, Transamerica for-
mally denied the policy request and plaintiff passed away with 
no life insurance in place. The court held that, on these facts, 
the independent agent had formed a special relationship with 
the insured and in doing so, assumed a duty to appropriately 
advise. The court reversed the summary disposition for defen-
dant and remanded. 

Fire loss appraisal denied where coverage was in dispute

Leadbetter v State Farm Fire and Cas Co
Docket No. 354901
February 10, 2022

This is a homeowner’s fire loss claim. State Farm made 
several payments for property damage and living expenses. 
But it refused a subsequent request for supplementary pay-
ments pending additional documentation. That response 
prompted the insured to demand an appraisal, and when 
State Farm declined to participate, the insured filed suit. The 
trial court ordered the appraisal but the Court of Appeals 
reversed. Although the insurance code, MCL 500.2833(1), 
does require appraisals in some instances, the question here 
was one of coverage: whether the insured complied with con-
ditions precedent to coverage by timely pursuing repairs and 
producing required documentation. The Court of Appeals 
remanded with instructions to add the insured’s wife as a 
necessary party and address coverage, and only then decide 
whether an appraisal was warranted. 

Father not a “lawful beneficiary” of 
son’s life insurance policy

In re Estate of Williams
Docket No. 356227
February 10, 2022

This was a dispute between the decedent’s father and de-
cedent’s brother regarding the payment of benefits under an 
Australian life insurance policy. Although the decedent had 
named his dad as a “preferred beneficiary” on the life insur-
ance policy application, he had executed a will leaving his 
property to his brother’s daughters. The dad claimed that 
he was the “lawful beneficiary” under MCL 500.2207(2) of 
the Insurance Code. But, because the policy application and 
policy provided that preferred beneficiary designations were 
non-binding, the court found that the father was not the 
“legal beneficiary.” Pursuant to the terms of the life insur-
ance policy, its trustee had absolute discretion to determine 

the legal beneficiaries, such that the court did not disturb the 
trustee’s selection of the decedent’s nieces as the beneficiaries.

Federal District Court – Eastern District of Michigan

Given the “actual controversy” requirement for declaratory 
judgment actions, where insureds were joined in 

underlying lawsuits for class-representation purposes 
only, insurers lacked standing against underlying plaintiffs 

Safety Specialty Ins Co v Count of Genesee 
by its Board of Comm’rs
Case No. 20-cv-13290

February 8, 2022

This was a declaratory-judgment action concerning wheth-
er two insurers had a duty to defend their named insured, 
Genesee County, and its treasurer against two “takings” law-
suits. The plaintiffs in the underlying lawsuits sought to rep-
resent classes of property owners whose tax-delinquent prop-
erties were seized by Michigan counties and sold at auction, 
allegedly yielding surplus proceeds which the counties kept. 
Although the underlying complaints named Genesee County 
for class-representation purposes, the underlying plaintiffs as-
serted claims against St. Clair and Gratiot counties.

The insurers filed the declaratory judgment action, seeking 
a ruling that their policies didn’t provide coverage, and nam-
ing Genesee County and the underlying plaintiffs as defen-
dants. The court found that because the underlying plaintiffs 
didn’t actually have claims adverse to Genesee County, the 
court didn’t have declaratory-judgment-act jurisdiction over 
them and dismissed the insurers’ claims against them without 
prejudice. The court went to find that the underlying lawsuits 
didn’t fall within the coverage provided by Genesee County’s 
CGL policy. The court found that exclusions in the other 
policy, a Public Officials and Employment Practices Liability 
Policy, for claims arising out of tax collection, condemnation 
and permanent taking precluded coverage. The court therefore 
granted the insurers’ motion for summary judgment against 
Genesee County.

No duty to advise insureds about flood insurance

Chorbagian v State Farm Fire and Cas Co
Case No. 21-cv-10207

February 18, 2022

Turskey v State Farm Fire and Cas Co
Case No. 21-cv-10265

February 18, 2022

These two cases arise out of the flooding that occurred in 
May of 2020, when the dam in Midland collapsed. Both cou-
ples owned homes on Wixom Lake and both had homeowner’s 
coverage with State Farm. Two years earlier, their City of Beaver-
ton had joined the National Flood Insurance Program, reserved 
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for flood zones. This enabled plaintiffs to 
purchase flood insurance from the Pro-
gram, or from designated insurers. But 
State Farm did not sell flood insurance. 
When insureds asked their State Farm 
agents about flood insurance prior to 
May of 2020, the agents reported that 
flood insurance was unavailable. After 
the flooding, plaintiffs filed these two 
separate lawsuits claiming that their 
agents had a duty to inform them of the 
federal program or the other specialized 
coverage. 

The trial court held that State Farm 
owed no duty under Michigan com-
mon law to advise that flood insurance 
is available from another source.. A 
captive agent’s fiduciary duty is to the 
insurer, not the insured, and the agents 
did not misrepresent the extent of the 
coverage offered by State Farm. Nor 
does the “special relationship” exception 

Sixth Circuit Update

Termination of Benefits Was Not Arbitrary and Capricious

Autran v Procter & Gamble Health and 
Long-Term Disability Benefit Plan

6th Cir February 24, 2022
Case No. 20-6432 (published)

The Sixth Circuit provided an extensive analysis of sev-
eral principles that guide arbitrary and capricious review of 
a plan administrator’s denial of disability benefits.  In Autran, 
the plaintiff was a research scientist with Procter & Gamble.  
He suffered seizures and other cognitive difficulties following 
surgery for an aortic aneurysm during which his brain was 
deprived of oxygen.  The plan defined “total disability” as any 
“mental or physical condition” that “is generally considered 
totally disabling by the medical profession.”  One has a “par-
tial disability” if the insured is unable to “perform [the] regu-

lar duties” of their “current job,” but can still “perform other 
roles” either in or outside the company.

The plan initially deemed Autran “totally disabled,” but 
after tests showed “no consistent neurocognitive weaknesses” 
and “performances well within normal limits,” it determined 
that he was no longer totally disabled, but was eligible for 
partial disability benefits.  The plaintiff sued, and the district 
court held the administration’s decision was not arbitrary and 
capricious.

The Sixth Circuit affirmed, applying several principles that 
govern “arbitrary and capricious” review.

A court must uphold an administrative decision if “it is 
the result of a deliberate, principled reasoning process and . . . 
supported by substantial evidence.”  Autran explained that “[t]
his test has two components – one substantive, the other pro-
cedural.”  “Substantively, plan administrators may reach only 
those conclusions that are supported by substantial evidence 
in the administrative record,” while “[p]rocedurally, plan ad-

ERISA Decisions of Interest

K. Scott Hamilton, Dickinson Wright PLLC, khamilton@dickinsonwright.com

require State Farm agents to advise customers about federal government programs or 
insurance products offered by other insurers, even when asked about the availability 
of flood insurance. 

Federal District Court – Western District of Michigan

Court enforces arbitration provision between insurer and agent, and stays the 
claims involving subagent not bound by the arbitration clause 

Mibelloon Dairy, LLC v Producers Agriculture Ins Co 
Case No 21-cv-29
January 7, 2022

The lawsuit concerns whether an insurance agency, and one of its employees, 
secured coverage under a Dairy Revenue Protection insurance policy, which protects 
dairy producers from revenue loss due to fluctuations in the market price of dairy 
products. Based on an arbitration provision in an agreement between the insurer and 
the agent, the court granted the insurer’s motion to dismiss the agent’s cross-claim 
and compel arbitration. By its terms, however, the arbitration provision designated 
the agency’s employees as “subagents,” who weren’t bound by the arbitration provi-
sion applicable to the “agent.” Thus, the claims involving the employee didn’t need 
to be arbitrated. Given the court’s determination that the lawsuit involved both ar-
bitrable and nonarbitrable claims, it stayed the lawsuit pending the outcome of the 
arbitration.  
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ministrators must engage in reasoned decisionmaking.”  As 
to the latter, courts must look at whether, for example, the 
administrator considered all the evidence or overlooked evi-
dence; whether it explained why it denied benefits that had 
been initially approved; whether it considered any favorable 
Social Security ruling; whether it credited certain physicians 
over others, and if so why; and whether it had a conflict of 
interest that affected its decision.

The court held that the administrator did not act arbitrari-
ly and capriciously.

First, although a “plan administrator acts arbitrarily if it 
haphazardly departs from a prior decision with no rational ex-
planation for the change,” they “are not rigidly locked into 
their initial benefits decision, especially when new medical 
evidence comes to light or the participant’s health changes.”

Second, administrators “may not selectively review the ad-
ministrative record by picking out the opinions of doctors that 
support their decision while ignoring” others, but also “need 
not give ‘special weight’ to a treating physician’s opinions” over 
others.  In Autran, the administrator had a “reasoned basis” 
for preferring the non-treating physician’s opinions because 
the plan required participants to provide “objective evidence” 
of disability.  “Objective” evidence, the Court held, means 
evidence “that can be observed or verified by someone other 
than” the insured.  (citing The American Heritage Dictionary 
of the English Language).  Because medical notes identifying 
walking difficulty, memory loss, imbalance, confusion and 
dizziness were based on “patient reports,” those “records listed 
subjective symptoms perceived by Autran, not objective evi-
dence perceived by others.”

Third, the administrator did not disregard Social Security’s 
award of benefits because the plan used a different criteria for 
“disability” (i.e., whether the medical community would view 
the condition as disabling); because the Social Security deci-
sion was reached under the “treating physician rule,” which 
does not apply under ERISA; and because the administrator’s 
decision was based on evidence the Social Security decision-
maker did not have.

Fourth, the plan administrator did not act arbitrarily and 
capriciously by not identifying any job the plaintiff could 
perform, noting that the Sixth Circuit has “rejected a legal 
rule requiring administrators to introduce vocational evidence 
identifying jobs that participants can perform.”

Fifth, the Court noted that although it has held that “if an 
administrator ignored a treating physician’s records objectively 
demonstrating that a participant’s medications have caused 
debilitating side effects, we have found that the administrator 
acted arbitrarily,” the plaintiff in Autran “relie[d] on his own 
subjective assessments that his medications were causing side 
effects,” and “he does not point to any objective evidence rein-
forcing his claim . . . ”

 Lastly, the administrator was not affected by the con-
flict of interest it had in its “dual role” of deciding, and paying, 
benefits.  The Court held that a participant must “uncover 
evidence suggesting that the conflict materialized in a concrete 
way to influence the administrator’s decisional process,” not 
just assert that a conflict exists.  The administrator received 
“training to ensure that it does not take” financial interests 
into account in determining disability, and used a new doctor 
with each new evaluation of plaintiff’s claim.

Rescission of Life Insurance for Misrepresentation 
in the Application Was Not Arbitrary and Capricious

 Campbell v Hartford Life & Acc Inc Co.
6th Cir. March 3, 2022 (unpublished)

On an application for supplemental life insurance, the in-
sured answered “no” to the question “have you . . . been di-
agnosed or treated for drug or alcohol abuse . . .?”  Hartford 
approved coverage and issued a certificate of insurance sum-
marizing the policy’s terms and giving Hartford “full discre-
tion and authority to determine eligibility for benefits and to 
construe and interpret” the policy.  The insured died of cancer 
and Hartford discovered that his medical records referred to 
“prior alcohol abuse,” “history of alcohol abuse,” and similar 
notes.  Hartford rescinded the life insurance because the mis-
representation was deemed material to its underwriting deci-
sion, and upheld rescission upon the beneficiary’s administra-
tive appeal.

The plaintiff sued, and the district court, applying de novo 
review, reversed the decision, holding that the insured did not 
meet the strict diagnostic criteria for “alcohol abuse” set out 
in the Diagnostic and Statistical Manual of Mental Disorders 
(“DSM”), but instead had “alcohol dependence,” which is a 
distinct condition under the DSM.

The Sixth Circuit reversed, first holding that the proper 
standard of review was arbitrary and capricious, not de novo, 
because the insurance certificate was part of the plan.  The 
district court refused to consider the discretion-vesting cer-
tificate because it was not part of the administrative record, 
but the Court held that the “rule preventing a reviewing court 
from considering evidence outside the administrative record 
does not preclude consideration of the plan documents.”  The 
Court also rejected the plaintiff’s argument that the plan did 
not vest discretion in Hartford to rescind coverage, holding 
that “under federal common law applicable in ERISA cases, an 
administrator may rescind coverage based on a material mis-
representation made in the insurance application.”

The Sixth Circuit then reviewed the record to decide if 
Hartford’s rescission was arbitrary and capricious, holding it 
was not.  It concluded that “[b]ased on an ordinary under-
standing of ‘alcohol abuse’ and the evidence before the ad-
ministrator detailing the treatment [the insured] received for 
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excessive use of alcohol, the administrator rationally deter-
mined that “checking ‘No’ to [the question] was a material 
misrepresentation.”  It reasoned that “abuse” is defined ordi-
narily as “improper or excessive use,” so “alcohol abuse” would 
be commonly understood as “excessive use of alcohol,” and the 
record contained much evidence that the insured was treated 
for “excess use” of alcohol.

The court rejected the plaintiff’s argument that the insured 
did not meet the DSM criteria for “alcohol abuse,” but instead 
at most had “alcohol dependence,” and therefore did not mis-
represent his condition on the application in denying he had 
been diagnosed or treated for “alcohol abuse.”  The plan ad-
ministrator had discretion to interpret the plan, and the ourt 

held that Hartford reasonably gave “alcohol abuse” its ordi-
nary meaning in the application.  And, although the insured’s 
physicians diagnosed him with “alcohol dependence” and not 
“alcohol abuse,” according to the American Psychiatric Asso-
ciation which publishes the DSM, “the distinction between 
abuse and dependence was based on the concept of abuse 
as a mild or early phase and dependence as the more severe 
manifestation.”  Therefore, Hartford “reasonably concluded 
that [the insured] had been ‘diagnosed or treated’ for ‘alcohol 
abuse’ based on the evidence that he was treated for the severe 
manifestation of alcohol abuse” i.e., alcohol dependence.

The Sixth Circuit reversed the district court’s award of ben-
efits and instructed that judgment be entered for Hartford.  
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