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“You Need to Play the Game Between 
the White Lines”
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RECENT EVENTS

A fair, objective, hold no grudges 
judge frequently uttered these simple 
words motion day after motion day. I 
could tell by the tilt of his head, here it 
comes: “Mr. Brown you must play the 
game between the white lines.” Judge 
Thomas C. Yeotis would repeat this man-
tra to both plaintiff and defense counsel 
at motions for summary disposition. The 
quote has stuck with me but the virtue 
is often lost, especially with the dog eat 
dog mentality of the economy and the 
decline in the legal “profession” but the 
upswing in personalities and voices due 
to the legal “business.” Motions are fre-
quently filed and argued, not because of 
their merit, but for a multitude of other 
reasons. This needs to change.

There have been attempts by the 
section board to “play the game between 
the white lines.” In the summer and fall 
of 2009, amendments to the Court Rules 
and statutes were enacted with Board 
input to correct the Affidavit of Merit 
difficulties in medical malpractice cas-
es. Most recently during the Christmas 
season, the Section has filed an Amicus 
Brief in the McCormick case requesting 
correction of the Kreiner decision. Oral 
arguments were held Wednesday,  Janu-
ary 13, 2010 on McCormick.

Affi davit of Merit 
Proposed changes which our Sec-

tion supported publically and by meeting 
with Representative Meadows testimony 
were as follows:

Objections to faulty notices of intent • 
must be made on a timely basis.

Affidavits of • 
Merit must 
reasonably 
inform op-
p o s i n g 
counsel of 
the allega-
tions of mal-
practice, not 
nece s sarily 
via utter pre-
cision and definiteness, but rather the 
substance of the malpractice.

A physician would be able to sign • 
and file their own Affidavit of Meri-
torious Defense in support of their 
defense.

Defense counsel would be given a • 
reasonable timeframe and opportu-
nity to provide an Affidavit of Meri-
torious Defense by an independent 
witness. 

There have been ongoing motions 
filed by both sides of the V up to the 11th

hour attacking the sufficiency of the no-
tices of intent, the lack of precision of an 
affidavit of merit, the physician signing an 
affidavit in support of their own defense… 
games outside the white lines. Many of 
these motions were crafted at the 11th

hour, after much time, cost, and expense 
had been exhausted. House Bill 2169 
sponsored by Representative Mark Mead-
ows addressed these improvements. It is 
hoped these changes will be forthcoming 
to play the game between the white lines. 

José  T. Brown

Jose’ Brown, Representative John Walsh, David 
Christensen—November 12, 2009 Council Meeting

Vernon Johnson, Richard Primus, Mark Bernstein
December 17, 2009 Council Meeting

Gerry Padilla & Jennifer Grieco
December 17, 2009 Council Meeting

Steve Galbraith & Todd Tennis
December 17, 2009 Council Meeting
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The views expressed in this newsletter do not 
necessarily reflect the views of the Council or the 
Section. This publication does not represent an 
endorsement of any comments, views, or opinions 
expressed herein. Any opinions published herein are 
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White Lines . . 
Continued from page 1

McCormick Amicus Brief
 Over the Christmas holidays the 

Negligence Law Section filed an Amicus 
Curiae Brief in the McCormick v. Carrier 
and Allied Automotive Group, Inc. Indem-
nitor of General Motors Corporation. Oral 
Argument was held on the McCormick 
case on January 13, 2009. The decision 
is pending, but will impact both sides of 
the v that practice no fault. The rationale 
posed in our brief was that the transfer 
of fact finding authority under MCLA 
500.3135(2)(a) from the jury to the judge is 
unconstitutional. A “serious impairment” 
is an ultimate fact issue reserved for the 
jury determination under the Michigan 
Constitution. Not a return to DiFranco but 
rather honoring the rights of litigants to 
their constitutional rights to a jury trial 

Secondly, it was felt that §3135(2) of 
the No Fault Act is unconstitutional be-
cause it creates a summary proceeding 
procedure that directly conflicts with the 
summary disposition procedures con-
tained in MCR 2.116(C)(10). The Michi-
gan Constitution prohibits the Legislature 
from enacting procedural legislation that 
conflicts with rules governing practice 
and procedures promulgated by the Su-
preme Court. The basis for this argument 
was that the separation of powers is and 
should remain a bed rock principal of the 
Michigan Constitution. While the 1995 
amended of the No-Fault Act included 
the current version of MCLA 500.3135(2), 
the Supreme Court should recognize the 
determination of whether a plaintiff has 
suffered a “serious impairment of a body 
function” is more properly within the 
province of the jury. 

Thirdly, the Brief argued the Kreiner 
decision should be corrected to eliminate 
its extra statutory requirements that:

Impose a temporal/durational re-1. 
quirement.

Require that a persons ability to lead 2. 
her normal life be completely elimi-
nated instead of “affected” as stated 
in §3135(7).

Other Signifi cant Issues to Watch.
Be careful, you may get what you ask 

for; there are a multitude of negligence 
law issues which impact both sides of the 
V. Some of these issues include:

Mandatory continuing legal educa-• 
tion

Upcoming elections of the Supreme • 
Court, the Governor, the  Attorney 
General, multiple Senate and House 
seats in 2010

Taxation of legal services. • 

I should report that a number of past 
presidents have told me, the Negligence 
Law Section never use to be so “political.” 
This is a compliment to our section being 
involved in the process. If we don’t take 
issues by the horns and provide solutions 
to the problems then we have no right to 
complain about legislative impact or judi-
cial rulings. The above issues will continue 
to be watched closely. It is my hope that 
we will continue to provide solutions as the 
Negligence Law Section holds its meetings 
in various parts of the State: January 27, 
2010, Brick Street, Grand Blanc; February 
24, 2010, Mitchell’s Fish Market, Lansing; 
March 24, 2010, Mitchell’s Fish Market, 
Lansing; April 28, 2010 to May 3, Las Ve-
gas; June 13th Grand Rapids; July 25, 2010, 
Traverse City; and the annual meeting in 
October 2010.

* * *
  “The Negligence Section of the 
State Bar of Michigan is a practice 
section of the State Bar comprised 
of roughly equal numbers of both 
Plaintiff and Defense attorneys 
who practice negligence law. The 
Negligence Section strives to 
protect the public’s right to jury 
trials, to enhance the practice of 
negligence law among its members 
and the greater Bar, and conducts 
educational functions for its 
members and the public.

As attorneys working in the field 
of law most directly implicated 
by this case, and as a Section of 
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the Bar whose primary aim is the 
preservation of the right to a jury 
trial, the Negligence Section is very 
directly concerned with the outcome 
of this case on behalf of the Bar, the 
Negligence Section’s members, and, 
most importantly, the public’s right 
to jury trials under the Michigan 
Constitution. 

The No-Fault Act contains provisions 
that, as interpreted by the Kreiner 
case, seriously threaten the right 
to jury trial and have resulted in a 
system of justice that is producing 
arbitrary results as judges are 
now charged with performing the 
functions traditionally reserved for 
the jury. We believe the 1995 No-
Fault Act amendments charging 
the judge with finding facts and 
judging credibility concerning 

serious impairment of body 
function violate the Constitution and 
Kreiner’s interpretation of the serious 
impairment threshold greatly exceeds 
what the Legislature intended when 
it passed the amendments. These 
factors combine to threaten the 
integrity of the jury system and 
judiciary.  These issues have raised 
dire concerns for our system of 
civil justice among practitioners 
of automobile negligence and no-
fault law, and the membership of 
the Negligence Section of the State 

Bar.”1

* * *
It is this philosophy which is the 

foundation of the Negligence Law Section. 
The section board will continue to “play 
the game between the white lines.”

Endnote
1.  Introduction to the Statement 

of the Interest of Amicus Curiae 
Brief submitted in McCormick to 
the Michigan Supreme Court on 
December 29, 2009.

If we don’t take issues 
by the horns and 
provide solutions to 
the problems then 
we have no right 
to complain about 
legislative impact or 
judicial rulings.
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In 1985, the United States Congress 
passed the Emergency Medical Treatment 
and Active Labor Act (EMTALA) to 
govern a hospital’s administration of 
emergency care.  EMTALA expressly 
grants every individual a level of 
treatment that he or she should receive 
while in a hospital’s emergency care, 
regardless of that individual’s insurance 
coverage, ethnicity, or even citizenship.  
The EMTALA is often referred to as 
the “Anti-dumping Law” or “Patient 
Transfer Act” and was originally intended 
by the 99th Congress to prevent private 
hospitals from transferring or discharging 
unstable and/or indigent patients to public 
hospitals.1 If a hospital accepts Medicare 
payment, it has voluntarily agreed to 
adhere to the regulations set forth by the 
EMTALA. Consequently, the EMTALA 
governs 98 percent of all hospitals in the 
United States and U.S. territories.2

EMTALA requires that if any 
individual presents to the emergency 
department of a Medicare-accepting 
hospital and requests an examination 
or treatment, the hospital must provide 
an appropriate screening to determine 

whether the patient has an emergency 
medical condition.3 An appropriate 
medical screening examination is a 
screening to determine the existence of 
an emergency medical condition that 
is the same or similar to the screening 
provided to all patients presenting to the 
emergency department or emergency 
room complaining of the same condition 
or exhibiting the same symptoms or 
condition.4

The EMTALA defines the term 
“emergency medical condition” as acute 
symptoms of sufficient severity (including 
severe pain) such that the absence of 
immediate medical attention could 
reasonably be expected to result in either 
placing the health of the individual (or, 
with respect to a pregnant woman, the 
health of the woman or her unborn child) 
in serious jeopardy, serious impairment of 
a bodily function, or serious dysfunction of 
any bodily organ or part. One could also 
define an “emergency medical condition” 
as, with respect to a pregnant woman 
who is having contractions, a situation 
where there is inadequate time to effect 
a safe transfer to another hospital before 
delivery, or where the transfer may pose a 
threat to the health or safety of the woman 
or the unborn child.5  

If the treating facility determines that 
the patient suffers from an emergency 
medical condition, the hospital must 
provide either further medical examination 
and treatment as may be required to 
stabilize the patient’s condition, or 
transfer the individual to another medical 
facility so long as the transferring hospital 
stabilizes the individual’s condition prior 
to transfer.6

One can consider an individual to be 
“stabilized” when there is either no likely 
material deterioration of the condition, 
within reasonable medical probability to 
result from or occur during the transfer 
of the individual from a facility, or 
with respect to an emergency medical 
condition of a pregnant woman who is 
having contractions, that the woman has 
delivered the child and the placenta.7

In order to bring an EMTALA 
claim alleging a transfer violation under 
the stabilization provisions, plaintiff must 
show that the transferred patient was 
not stabilized and that the doctor was 
negligent in transferring the patient in the 
sense that, under the circumstances, the 
physician knew or should have known that 
the benefits of transfer did not outweigh 
the risks.8  In determining whether 
a transferring hospital has stabilized 
the patient within the meaning of the 
EMTALA, the jury must consider whether 
the treatment was reasonable in view of the 
circumstances that existed at the time the 
hospital transferred the patient.9  

If a hospital transfers a patient in 
order to obtain a higher level of care that 
is necessary given the patient’s condition, 
because that level of care is not available 

Obstetrics and EMTALA

By Brian J. McKeen
McKeen & Associates, PC

EMTALA expressly 
grants every 
individual a level of 
treatment that he or 
she should receive 
while in a hospital’s 
emergency care, 
regardless of 
that individual’s 
insurance coverage, 
ethnicity, or even 
citizenship.  

Brian J. McKeen

Brian McKeen is the 
founder of McKeen & 
Associates, P.C., located 
in Detroit.  During his 
career, he has become a 
powerful advocate for 
his personal injury clients 
and has secured a number 
of significant settlements 
and verdicts throughout 
the country. He currently 
sits on the executive 
boards of the Michigan Association for Justice 
(MAJ) and the American Association for 
Justice (AAJ).  Mr. McKeen formerly served 
as chair of the AAJ Professional Negligence 
Section, Medical Negligence Exchange Group 
and Birth Trauma Litigation Group (BTLG).  
He was recently inducted to The Inner Circle 
of Advocates. Since 2001, Mr. McKeen and 
his firm have generated the year’s top verdict in 
Michigan on four separate occasions, including 
the state’s largest medical malpractice verdict 
on record since 2001, when a jury rendered 
a verdict award of $55 million on behalf of 
his client, an injured child. While his practice 
encompasses all areas of personal injury, McKeen 
has established particular expertise and success 
with medical malpractice cases, and has written 
and lectured on a number of medical malpractice 
topics in a variety of national forums. He can be 
reached at bjmckeen@mckeenassociates.com or 
(313) 961-4400.
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at the transferring hospital, then the 
transferring emergency physician must 
certify that the benefits of the transfer 
outweigh the risks of the transfer. The 
emergency physician must also obtain 
patient’s informed consent and arrange 
that an “appropriate transfer” take place. 

Transfer certification must be in 
writing, per the EMTALA, and must 
include the following language: “Based 
on the information available to me at the 
time of this transfer, the medical benefits 
reasonably expected from the provision of 
appropriate medical treatment at another 
medical facility outweigh the increased 
risk to the individual and, in the case 
of labor, to unborn child from effecting 
the transfer.”10 “The certifying physician 
must include a summary of the risks and 
benefits upon which such certification is 
based.”11 If the certifying physician fails to 
include all of the available risks, then one 
cannot consider the patient to have given 
informed consent, and consequently, the 
transfer would violate the EMTALA. 

An “appropriate transfer” of an 
unstable patient, whether it is medically 
driven or patient requested, must meet all 
of the following five elements in order to 
adhere to the EMTALA requirements:12  
First, the hospital that is transferring the 
patient must provide emergency medical 
care to decrease the risks to the patient 
and the unborn child. The hospital must 
do everything it is capable of doing to 
stabilize the patient prior to transfer. 
Second, the hospital that is receiving the 
transferred patient must have the space 
available and must have agreed to accept 
that patient. Additionally, the hospital 
that is receiving the patient must have the 
facilities and/or staff in order to treat the 
patient adequately. Third, the transferring 
hospital must send the receiving hospital 
all the patient’s pertinent medical 
records, name, and address, but not in 
any fashion that would delay the physical 
transfer of the patient. Fourth, qualified 
personnel must perform the transfer 
and provide equipment in order to be 
able to administer appropriate medical 
care at any time while the patient is en 
route. Fifth, the transfer must adhere to 
the regulations set forth by the United 
States Secretary of Health and Human 
Services. 

A hospital can transfer a pregnant 
mother if she requests transfer to another 
medical facility, after first being informed 
of the hospital’s obligations under the 
EMTALA and of the risk of transfer. A 
hospital can also transfer a patient if a 
physician has signed a certification that, 
based upon the information available at 
the time of transfer, the medical benefits 
reasonably expected from the provision of 
appropriate medical treatment at another 

medical facility outweigh the increased 
risks to the individual, and, in the case of 
labor, to the unborn child from effecting 
the transfer.13 The transferring hospital’s 
physician must make a reasonable 
determination, based on the patient’s 
emergency medical condition, that the 
transfer is in the best interest of both the 
mother and the unborn child. 14

Pursuant to the EMTALA, the only 
method of stabilizing a pregnant patient 
with contractions is delivery.15 Not all 
pregnant women having contractions are 
in “active labor” such that their transfer 
would be in violation of the EMTALA.  
Under the statute, a hospital cannot 
transfer a pregnant woman if, within a 
reasonable medical probability, she will 
deliver her child before the completion 
of a safe transfer or if she or the child is 
in imminent danger of death or serious 
disability.  Even though contractions alone 
do not equate to “active labor,” plaintiff’s 

condition represented a risk of potential 
deterioration of her and her child’s 
health, which the EMTALA defines as an 
emergency medical condition. 16

Essentially, there are four ways that 
a transferring hospital can violate the 
certification provision of the EMTALA. 
First, before transfer, the hospital must 
have the attending physician sign the 
required certification.  Second, since the 
statute requires more than just a signature, 
but certification, the transferring hospital 
violates the EMTALA if the treating 
physician did not actually deliberate and 
weigh the medical risks and benefits of 
transferring the patient before the treating 
physician signed the certification.  Third, 
if the physician makes an improper 
consideration a significant factor in his or 
her decision, then the transferring hospital 
would have violated the EMTALA.17 
Fourth, a transferring hospital would be in 
violation of the EMTALA if the physician 
that executes the certification actually 
concludes that the risks of transferring 
outweigh the benefits, but certifies that 
the opposite is true.18

In a recently litigated obstetrical case, 
the plaintiff, a pregnant female at 34 weeks 
gestation, alleged that the defendant, a 
small community hospital in rural Iowa, 
breached not only the standard of care 
but also violated EMTALA by transferring 
her to a hospital over 100 miles away. 
Unfortunately, although a prompt cesarean 
section was performed at the transferee 
hospital, the baby was delivered stillborn.  
The defendant doctor reasoned that the 
plaintiff had received her pre-natal care at 
the transferee hospital and that it was better 
equipped to handle a 34-week newborn, 
inasmuch as it had a neonatal intensive 
care unit.  Plaintiff countered, arguing that 
by virtue of her two previous cesarean 
sections, as well as her premature rupture 
of membranes, bleeding, and pain, as well 
as a non-reactive fetal heart rate monitor, 
the mother and baby were unstable and 
thus not candidates for transfer.  Plaintiff 
argued that an emergency cesarean 
section was indicated and that in the 
event that the baby needed the services 
of a neonatal intensive care unit, the 
baby could be stabilized at the delivering 

A hospital can 
transfer a pregnant 
mother if she 
requests transfer 
to another medical 
facility, after fi rst 
being informed 
of the hospital’s 
obligations under 
the EMTALA and of 
the risk of transfer.

Continued on next page
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hospital and later transferred.  
The medical records established that 

the defendant’s emergency room physician 
recognized that the plaintiff had an 
emergency medical condition.  Simply put, 
plaintiff’s  emergency medical condition 
was active labor as demonstrated by her 
contractions, dilation, and effacement. 
Although the records indicated that 
defendant doctor stated, “Within a 
reasonable degree of medical certainty, 
no material deterioration of the patient’s 
emergency medical condition is likely to 
result from or occur during transfer.” This 
is not alone sufficient to establish that the 
transferring hospital stabilized the patient 
within the meaning of the EMTALA. 

At the time of her transfer, the 
plaintiff was in labor. She was contracting, 
dilated two centimeters, and was 50 
percent effaced. She had a history of two 
previous cesarean sections and as such, 
was at risk of uterine rupture.  She had 
a reported history of significant vaginal 
bleeding just prior to presenting to 
defendant emergency department. She 
was experiencing and reporting significant 
abdominal pain between contractions. An 
abdominal ultrasound interpreted by the 
ultrasound technician and the emergency 
room physician showed abnormalities that 
could have been indicative of a placental 
abruption. Notwithstanding the vaginal 
bleeding, which the emergency physician 
observed and noted, the hospital 
transferred the pregnant patient.  Plaintiff’s 
experts testified that the defendant 
hospital did not stabilize the plaintiff prior 
to transfer as she was still in labor, had 
signs of placental abruption, had vaginal 
bleeding and abdominal pain, and was at 
high risk for a uterine rupture. 

Defendant hospital asserted that the 
court should absolve it of any claims of 
the EMTALA violations because plaintiff 
consented to the transfer.  However, the 
existence of the consent form in and of 
itself does not defeat an EMTALA claim. 
In a failure-to-stabilize case, even though 
patients can sign an informed consent 
with respect to the transfer, it is a question 
of fact for a jury as to whether the hospital 

transferred the patient in violation of the 
EMTALA.19  To interpret the EMTALA in 
such a mechanical way, where the presence 
of a form relinquishes all of the transferring 
hospital’s liability, would contradict the 
entire purpose of the statute. 

In a certification defense, the 
transferring hospital argued that it was not 
liable for transferring the patient without 
stabilizing her and her child’s known 
emergency medical condition, because 
the transferring hospital informed plaintiff 
of its duties under the EMTALA statute 

and immediately thereafter obtained the 
patient’s written consent. In addition, the 
hospital completed a certificate indicating 
that the reasonably expected medical 
benefits of the transfer would outweigh the 
increased risks to the patient, which was 
included in the patient’s written transfer 
consent form.  

Plaintiff contended that the defendant 
hospital’s “consent to transfer” form was 
far too deficient. The “foreseeable risks” of 
which the pregnant patient was informed, 
included only the continuation of the 
symptoms she was already experiencing, 
more bleeding and painful contractions. 
The transfer consent form failed to indicate 
that the hospital advised the patient of 

her risk of hemorrhage, uterine rupture, 
and both maternal and fetal demise.  The 
defendant emergency physician could not 
have reasonably believed that the risks 
of transfer outweighed the benefits. The 
patient was at 34½ weeks gestation, and 
the risk associated with prematurity at this 
stage is minimal.  The transfer involved 
transporting by ambulance, over 100 
miles, a patient who was in labor, who was 
bleeding vaginally, who was having painful 
contractions, and who was at risk for a 
uterine rupture in light of her two prior 
cesarean sections.  Even worse, the fetal 
heart monitor was non-reactive.  Plaintiff’s 
experts testified that deterioration of the 
baby’s condition was not only foreseeable, 
it was in fact likely.  In point of fact, the 
fetal monitor did markedly deteriorate en 
route with persistent late decelerations 
and loss of variability.

The fact that the defendant emergency 
physician executed the certification form 
indicating that the benefits of treatment 
outweighed the risks of transfer does not, 
in and of itself, resolve the issue. The 
courts have historically recognized that 
the question is whether the transferring 
physician knew or reasonably should have 
known that the benefits of transfer did not 
outweigh the risks.20

The jury found not only that the 
defendant doctor and hospital were 
negligent, but also that the defendant 
hospital violated EMTALA inasmuch as it 
found that the patient had an emergency 
medical condition that was not adequately 
stabilized and it was reasonably foreseeable 
that the condition of the mother and/or 
baby could deteriorate en route.  The jury 
further found that the defendant hospital 
failed to establish its certification defense.  
The jury awarded $1,700,000 in damages 
for loss of society and companionship.

In conclusion, any person who 
has been harmed by a transfer that 
violated the EMTALA may sue the 
transferring hospital for damages under 
that state’s laws regarding personal 
injury and medical malpractice.21 
Though state substantive laws regarding 
damages would govern such a claim, 

The courts have 
historically 
recognized that the 
question is whether 
the transferring 
physician knew or 
reasonably should 
have known that the 
benefi ts of transfer 
did not outweigh the 
risks.

Obstetrics  . . .
Continued from page 5
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the federal expert witness rules would 
apply due to the federal preemption of 
procedural laws.  A claim filed under 
EMTALA would preempt any state’s 
notice provisions, discovery limitations, 
review panels, mandatory arbitration, 
statute of limitations, and potential 
immunity defenses.22 Notwithstanding 
the defendant’s right to remove the 
claim to federal court,23 plaintiffs have 
the choice to either sue in federal or 
state court, whichever is more beneficial 
to their cause. Consequently, plaintiffs 
may be able to bypass state tort reform 
acts and medical malpractice procedural 
obstacles by filing their EMTALA claim 
in federal court. 

In appropriate cases, plaintiff’s 
counsel should consider EMTALA 
claims in addition to malpractice claims.  
Like many others, this author has found 
the principles set forth in Rules of the 
Road by AAJ members Rick Friedman 
& Patrick Malone to be most useful in 
medical malpractice trials.  What better 
source for a “rule” than a federal statute?  

The jury can be told that this issue is so 
important that the United States Congress 
felt compelled to pass a law to condemn 
this type of medical practice.  This is a 
strong message that should resonate with 
any fair-minded juror.  
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Attorneys Beware: Placing a settlement in your attorney trust account may perfect an ERISA 
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litigation; serious and catastrophic automobile 
negligence; wrongful death, complex civil 
litigation in state and federal courts. Contact 
information: Haney Law Office, PC, 330 East 
Fulton, Grand Rapids, MI 49503, (616) 235-
2300. E-mail: thaney@troyhaneylaw.com.
. 

Troy W. Haney

In previous articles, I have discussed 
the issue of insurer reimbursement de-
mands against claimants for ERISA ben-
efits tendered, pursuant to the Supreme 
Court’s leading opinion of Mid-Atlantic 
Medical Services, Inc. v Sereboff, 1126 S.Ct. 
1869 (2006). In the wake Sereboff, ERISA 
health plans almost uniformly include 
contract language creating an automatic eq-
uitable lien on any recovery by its insured 
participant, regardless of whether it is for 
economic or non-economic loss. Health 
insurance companies armed with ERISA 
preemption are now enthusiastically seeking 
reimbursement in virtually every case where 
they pay for medical benefits incurred as 
the result of a personal injury. 

While there is an overall sense of 
shared frustration among attorneys deal-
ing with ERISA liens, there seems to be a 
significant lag between the evolving, bor-
derline predatorial practices of ERISA-

governed health insurance companies 
and practitioner’s understanding of the 
rights, obligations and potential exposure 
of not only the client, but also the attorney 
handling a claim that may be subject to an 
ERISA lien.

The recent Sixth Circuit Court of Ap-
peals case of Longaberger Company v Kolt, 
586 F3d 459 (2009), illustrates a serious 
potential pitfall for practioners and the 
next “evolution” of ERISA Plan reim-
bursement.

The case stems from a June 15, 2003, 
auto accident that occurred in Ohio be-
tween Ohio residents. Samuel Billiter 
was covered under his mother’s health 
insurance, which was provided pursuant 
to a self-funded ERISA Plan through his 
mother’s employment with the Longab-
erger Company. Following the accident, 

Continued on next page
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the Longaberger Plan paid approximately 
$113,000 in accident-related medical bills. 

Jeffrey A. Kolt was the attorney that 
represented Billiter in his automobile 
negligence claim. Ultimately, Kolt final-
ized a third-party settlement for a total of 
$135,000 and then deposited the settle-
ment funds into his Interest on Lawyers 
Trust Account (IOLTA) as is the common 
practice. 

Recognizing the plan’s lien, Attor-
ney Kolt sent correspondence to the plan 
notifying the Plan of the settlement and 
expressing a desire to reach an amicable 
resolution of the lien. Several months 
later, having apparently made little or no 
progress negotiating a lien amount, Kolt 
disbursed most of the settlement to his 
client Billiter, made payments to outside 
consulting lawyers and retained a $45,000 
attorney fee leaving just $1,000 from the 
settlement in his IOLTA account. The 
Plan filed suit against both Billiter and 
Kolt seeking to assert an equitable lien 
over the entire settlement claiming that it 
was entitled to reimbursement from those 
funds via an “equitable lien” attaching at 
the time the funds were placed into Kolt’s 
account pursuant to Sereboff.

The Federal District Court granted the 
Plan’s summary judgment motion against 
both defendants for the exact amount each 
defendant received from the settlement pro-
ceeds distributed from Kolt’s attorney trust 
account. Only Kolt appealed the District 
Court’s decision. On appeal, the 6th Circuit, 
following Sereboff, unanimously affirmed 

the district court’s ruling finding that the 
Plan was entitled to seek an equitable lien 
over the $45,000 attorney fee that Kolt paid 
himself from the settlement proceeds.

The Sixth Circuit relied heavily upon 
Sereboff finding the Plan to have clear and 
unambiguous reimbursement provisions 
sufficient to assert an equitable lien over 
the settlement proceeds that were once in 
Kolt’s attorney trust account. In fact, the 
6th Circuit noted that the Longaberger re-
imbursement provision was indistinguish-
able from the reimbursement provision 
the Supreme Court enforced in Sereboff. 
Although Kolt argued that the funds were 
no longer in a “specifically identifiable 
fund” sufficient to satisfy one element of 
an equitable cause of action, the court re-
jected this argument again relying heavily 
on the Sereboff analysis finding that the 
Plan’s first priority lien over the settlement 
funds attached at the time the funds were 
placed into the attorney trust account. The 
fact that the funds were subsequently dis-
bursed was of no consequence so long as 
the funds could be traced back to Kolt’s 
account. 

The potential that an attorney could 
be made a fiduciary to the Plan with an 
obligation to protect a fund on behalf of 
the Plan in this context should, at a mini-
mum, give lawyers great caution when 
handling a case involving an ERISA Plan. 
Several important lessons must be taken 
from this decision.

Assuming appropriate Plan language, 
an ERISA Plan can now pursue funds 
even though those funds are presently 
commingled with other assets. The court 
specifically held that the fact Kolt chose 
to disregard the Plan’s first priority lien 
and commingled the settlement funds by 
distributing them to his client and himself 
does not defeat the plan’s claim for eq-
uitable relief because, under Sereboff, the 
Plan was free to follow a portion of the 
settlement funds back into Kolt’s account. 
This is known as tracing.

Next, an attorney lien, which argu-
ably attaches on the date the fee agree-
ment is signed and, therefore, predates 
the Plan’s lien, does not take first priority 
over the ERISA reimbursement and/or 

subrogation requirements. “Virtually all 
state law claims relating to an employee 
benefit plan are preempted by ERISA.” 
Cromwell v Equicor-Equitable ATA Corp, 
944 F2d 1272 (6th Cir. 1991). “Therefore, 
only those state laws and state law claims 
whose affect on employee benefit plans is 
nearly tenuous, remote or peripheral are 
not preempted.” Id.

Finally, the attorney may have to relin-
quish the attorney fee to the Plan. Although 
the attorney is not a Plan participant, nor 
a Plan fiduciary and, in fact, has no stand-
ing obligation or relationship to the Plan 
whatsoever, the attorney is still obligated to 
reimburse the Plan from the fund he creates 
from third-party claims that would otherwise 
constitute his valid contractual attorney fee. 

This case stands in opposition to 
case law in other circuits. For example, 
in Chapman v Klemick, 3 F3d 1508 (11th 
1993), the court disallowed a claim against 
its insured’s attorney and stated as part 
of its reasoning: “The District Court in this 
case put Klemick in the untenable position 
of owing conflicting fiduciary duties to both 
his client, Wilson, and the trust fund. We do 
not think that Congress intended ERISA to 
extend that far. As one widely cited authority 
as said: ‘No man can serve two masters: so 
either he will hate the one and love the other, 
or else he will hold to the one and despise 
the other. Ye cannot serve God and Mam-
mon.’ Matthew: 24 (King James). A trust 
fund is not exactly “Mammon” but an at-
torney’s duty of loyalty to his client is very 
nearly sacred.”

In my opinion, the Longaberger case 
represents a significant, if not scary, “evo-
lution” of Sereboff reasoning. Lawyers can 
no longer wait until the end of the case to 
deal with ERISA liens or, at least, cannot 
do so without significant risk. As the Hon-
orable Joseph G. Scoville aptly recited in 
a recent ERISA opinion, “. . . it proves 
once again the truth of the adage that the 
only thing worse than having no insur-

ance policy is having two.”1

Endnotes
1  Glover v Nationwide Mutual Fire 

Insurance Company, W.D. Mich 1:08-
cv-1086.

Attorneys Beware  . . .
Continued from page 7
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Ven Johnson was named a partner at Fieger, Fieger, Kenney, Johnson & Giroux in 
2001 after working six years at the firm. Since joining the firm in 1995 he has worked on 
a number of high-profile cases and obtained numerous multimillion-dollar verdicts. In 
cases that he has tried with Geoffrey Fieger, the two have been awarded well over $100 
million in jury verdicts; independently and with other Fieger Law attorneys total verdicts 
over $50 million. He specializes in the areas of civil litigation, product liability, medical 
malpractice, automobile negligence, and police misconduct.

Johnson earned his undergraduate degree at Kalamazoo College with athletic hon-
ors in basketball and tennis. He received his Juris Doctor at the University of Detroit 
School of Law, served as a law clerk for a sports and entertainment law firm in Detroit, 
and was an intern to the late Michigan Court of Appeals Judge John Shephard.

Upon graduation, Johnson worked at Gromek, Bendure and Thomas, and later for Kohl, 
Secrest in Farmington Hills in the areas of civil litigation and product liability.

Johnson has lectured on relevant legal issues for the Institute of Continuing Legal Ed-
ucation, the National Business Institute and the Straker Bar Association. He has assisted 
law students with mock trial preparation at the University of Detroit Mercy Law School.

Meet Your New Council 
Member — 
Vernon (Ven) R. Johnson

Vernon (Ven) R. Johnson  

Fieger Fieger Kenney 
Johnson & Giroux PC
19390 W 10 Mile Rd
Southfield, MI  48075
P: (248) 355-5555
F: (248) 355-5148
v.johnson@fiegerlaw.com
www.fiegerlaw.com

Trial Practice Book Avaliable

David R. Parker
Charfoos & Christensen, P.C.

5510 Woodward Ave
Detroit MI 48202

(313) 875-8080 -- Phone
(313) 875-8522 -- Fax
drparker@c2law.com

To order your copy of the Negligence Law Section – Trial Practice Book, 
send your name, fi rm, and mailing address, along with your check made payable 
to the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section
PO Box 66
Grand Ledge MI 48837

Cost: Section Members $26    Non-Members  $36

 About the Author

David R. Parker is a shareholder in the fi rm of Charfoos & Christensen, P.C. He is 
an appellate specialist who became associated with the fi rm in 1983. In his present role 
with the fi rm, he has primary responsibility for appeals in the Michigan Supreme Court, 
the Michigan Court of Appeals, the United States Sixth Circuit Court of Appeals, and 
the United States Supreme Court. He also heads the fi rm’s research department, assists 
in briefi ng dispositive motions in trial court, and prepares seminar material. Parker’s 
keen interest in the art of writing briefs and his strong presentational skills have earned 
him the well-deserved respect of the state legal community. 

 Parker assisted in researching, drafting, and editing the widely used book Personal 
Injury Practice: Technique and Technology, which he updates periodically for the publisher. 
His other works include Starting the Case in the 90’s: A Current Manual of Michigan 
Complaints, Michigan Medical Malpractice Cases Annotated: 1987-1993, Still Starting the 
Case-2001: An Updated Collection of Michigan Complaints, The Works: Medical Malpractice 
1993-1997, and The Works Part II: Medical Malpractice Cases 1998-2003.
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                   State Bar of Michigan Negligence Law Section Seminar      

                                                     In conjunction with        

              Michigan Association for Justice & The Michigan Defense Trial Counsel 

    Presents: 

 
   

                
                 .           April 29-May 2, 2010    
Package includes: 

• Roundtrip air on Northwest/Delta Airlines 
• 4 Days and 3 nights at the New Fabulous Aria Hotel 
• Hotel tax 
• Thursday evening Welcome Cocktail Party 
• Informative Saturday Morning Seminar with Breakfast 

             
  Total Package Price will depend on the flights you choose: 
Option 1       Option 2 
4/29 depart Detroit 9:00am arrive Las Vegas 10:20am  4/29 depart Detroit 7:00am and arrive Las Vegas 8:43am 
5/2   depart Las Vegas 2:00pm arrive Detroit 8:56pm  5/2   depart Las Vegas 11:10am  arrive Detroit 6:16pm 
      
Total package price for option 1 $889.00 per person   Total package price for option 2 $849.00 per person 

based on double occupancy    based on double occupancy 
     Flight times are subject to change 

Registration fee per seminar attendee for each package is $250.00 

_______________________________________________________________________________ 
Reservations.  A deposit of $300.00 per person is required to secure reservations.  Space is limited and prices are subject to 
change.    Make checks payable to The World of Travel or complete credit card information.   Final payment is due 1/2/10. 
Cancellations & Refunds.  Reservations must be cancelled in writing to The World of Travel to qualify for a refund.  
The cancellation policy is as follows:  Cancel from deposit date until January 2, 2010…..$300.00 per person penalty 
              Cancel from January 3, 2010-April 29, 2010……..100% penalty /trip is non refundable 
Insurance.  Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices. 

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com or fax 248-203-0303 

   _______________________________________________________________  
                    Clip and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302               
Name(s) _______________________________________________   Email__________________________________ 
Address _____________________________________City________________State_________Zip________________  
Daytime phone_______________________________ Evening phone _______________________________________    
Number of seminar attendees ___________________ Member _________________  Nonmember  _______________ 
Option 1 or 2 ____________         Do you want insurance Yes___________   No _________________ 
Credit Card Number__________________________________________________Exp Date_____________________ 
Three or Four Digit Verification Code (On back of VI/MC and Front of AX)_____________________________________ 
Credit Card Billing Address _________________________________________________________________________ 
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any cause 

whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage or any article 

belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out of the program at any 

time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an agent in arranging for 

transportation, hotel accommodations and other services and does not assume any responsibility or liability for injury, damage, inconvenience, loss, accident, delay 

or change in schedule, however caused or arising. 

I/We have read and understand the responsibility and cancellation policies and authorize the charges to my credit card as indicated. 

Signature _______________________________________________________________________________SB09/8893 
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Negligence Law Section
with

Michigan Association for Justice and The Michigan Defense Trial Counsel

April 29–May 2, 2010

Rosenfeld Insurance Agency—Ray Horenstein & Jason Rosenfeld
31555 West 14 Mile Road #315

Farmington Hills, MI 48334
Tel:  (248) 855-7900; Fax:  (248) 851-6699 / rhorenstein@rosenfeldagency.com

� 
Bienenstock Court Reporting & Video—Lauren Bienenstock

30800 Telegraph Rd., Bingham Farms, MI 48025
Ph:  (248) 644-8888; Fax:  (248) 644-1120 / Lauren@bienenstock.com

� 
Lawsuit Financial Corporation—Mark M. Bello
29777 Telegraph Rd., Ste 1310, Southfi eld, MI 48037

Ph:  (248) 948-1800; Fax:  (248) 948-1802 / lawsuitllc@yahoo.com

� 
Leading Technologies, LLC, Consultants and Forensic Experts—Robert Yano

18118 US 20, Fayette, OH 43521 
Ph:  (419) 452-6992; Fax:  (419) 452-6993 / Bob@LTForensicExperts.com

� 
Legal Copy Services, Inc.—Beth Cannon

781-B Kenmoor Ave, SE, Grand Rapids, MI 49501
Ph:  (616) 949-1614; Fax:  (616) 949-6472 / bcannon@legalcopyservices.com

� 
Daniel P. Makarski

Alternative Dispute Resolution
Secrest, Wardle, Lynch, Hampton, Truex & Morley, PC

94 Macomb Pl, Mt. Clemens, MI 48043
Ph:  (586) 465-7180 x 3101; Fax:  (586) 465-0673 / dmakarski@secrestwardle.com

� 
National Settlement Consultants—Rolf Koseck

3000 Town Center Suite 2550, Southfi eld, MI 48075
Ph:  (800) 229-2228; Fax:  (248) 208-8745 / rhk@settlementconsultants.com

As of 1/4/10 

Spring Meeting Sponsors
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NEGLIGENCE LAW SECTION

NORTHERN MICHIGAN COUNCIL EVENTS

Barbeque – Sunday, July 25, 2010
Turtle Creek Casino & Hotel

7741 M-72 East
Williamsburg MI 49690

231-534-8880
6:00 p.m. – 7:30 p.m.

$126/room

Golf *Arcadia Bluffs Golf Club – Monday, July 26, 2010
3224 Bischoff Road
Arcadia, MI 49613

800-494-8666
Tee Times Start at 9:00 a.m.

Golf is limited to 55 players.
$155/person, includes range balls, green fees --18 holes, and cart

Date__________

First Name_____________________  Last Name______________________

Guest_________________________________________________________

Firm________________________________________________

Address______________________________________________

Phone______________________  Fax______________________

Email__________________________________

❑   Please register me for the Barbeque on Sunday, July 25, 2010 @ Turtle Creek Casino & Hotel.  For room 
reservations call 231-534-8880.
❑   Please register me to play golf on Monday, July 26, 2010 @ Arcadia Bluffs.

*All golfers must provide a valid credit card to use in the event of a late cancellation or no-show. All credit card 
numbers will be secured and only used if the golfer does not cancel prior to July 14, 2010 or does not show 
up on July 26, 2010. Please sign and complete the following information and return to the Negligence Council 
offi ce to confi rm your registration. The Negligence Council is authorized to process my credit card if I do not 
cancel my golf reservation by July 14, 2010, or do not appear on July 26, 2010.

Name:_______________________________Signature:____________________ 
Master Card ___ Visa  __  #________________________  Exp Date_________
 
Please return form to: Negligence Council, PO Box 66, Grand Ledge, MI 48837 or fax to 517-627-3950. For questions, 
call 517-622-8106, or send an email to neglawsection@comcast.net                                                    

     Revised 1-26-10
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INSURANCE COVERAGE ADVISOR:  Finding Insurance Coverage: The Players

By Hal O. Carroll
Vandeveer Garzia, PC

Hal O. Carroll is a 
founder and the chairperson 
of the Insurance and In-
demnity Law Section of 
the State Bar of Michigan. 
He is a chapter author of 
Michigan Insurance Law 
and Practice, published by 
ICLE, and has lectured and 
written many articles in the 
areas of insurance coverage 
and indemnity. He can be reached at hcarroll@
VGpcLAW.com or hcarroll@chartermi.net, 
or (248) 312-2909.

Hal O. Carroll

It’s worth taking a quick look at 
the players involved in the dispute over 
coverage. Some of them are not always 
what they may seem or what you might 
expect.

Plaintiff and Defense Counsel: 
Not-quite Strange Bedfellows. The 
dispute over coverage (or indemnity, or 
both) is the one place where both liability 
counsel agree. Your correspondent once 
represented an insurer and took the 
deposition of the insured. Both plaintiff 
and defense counsel attended, and it was 
obvious they had conferred in advance. 
The witness gave a well-choreographed 
performance that was remarkable to 
behold.

Defense counsel is, of course, often 
paid by the insurer that is defending under 
a reservation of rights. In theory, the 
counsel might seem to have an incentive 
to develop facts that might eliminate 

coverage, but if it ever happens, it must 
be extremely rare. Insurers and defense 
counsel both understand their roles well.

When the issue is indemnity, the 
situation is a little different. Here, the defense 
counsel can also handle the indemnity 
issue. There’s no conflict. This can be a 
problem. If there are three defendants 
fighting each other over indemnity, as well 
as fighting the plaintiff over liability, there 
is a good chance that one will get in the 
way of the other. The plaintiff may be 
willing to settle at, say, $1 million, and the 
defendants may agree that is a good figure, 
but Defendant A may be willing to pay 
only 20 percent, while Defendants B and C 
want everyone to pony up one-third each.

The solution is easy to describe and 
difficult to obtain. The defendants should 
separate their fight over indemnity from 
the fight over liability and then work out 
the percentages later.

The Insurer: Dr. Jekyll or Mr. 
Hyde. In terms of how they handle 
litigation, different insurers have different 
personalities. Some take a scorched-earth 
view of coverage litigation. Some are more 
amenable to settlement or facilitation. A 
few phone calls to colleagues will give you 
a sense of what you are in for.

The Broker: Keep Your Friends 
Close and the Broker Closer. Be 
careful here. Everyone who practices in 
the area of insurance coverage knows 
the mantra: the broker is an independent 
agent and “An independent insurance 
agent, or broker, is ordinarily the agent 

of the insured, not the insurer.” Mayer v 
Auto-Owners Ins Co, 127 Mich App 23, 26; 
338 NW2d 407 (1983). Maybe so, but it is 
far from uncommon for brokers to take a 
position against the insured and in favor of 
the insurer who denies coverage. They can 
often be creative in their pitches. One went 
so far as to suggest that he never received 
the notice of claim and that the insured may 
have backdated it. When the broker turns 
on his client, you can be certain the insurer 
will quote the Mayer case and put it in bold 
letters. 

The Judge(s). The unavoidable reality 
is that judges are generalists, and tend 
to have an orientation to tort law rather 
than contract law. Insurance policies are 
contracts, and of course so are indemnity 
contracts. They are interpreted under 
contract law principles. The principles 
that govern insurance coverage (and even 
more so, indemnity contracts) are contract 
principles applied in a tort context, 
which doesn’t make it any easier. It is 
not a question of ability, but experience 
and orientation. It tends to introduce an 
element of randomness into the process, 
and it can be risky to assume the judge is 
an expert. The motto for the lawyer who 
wants to establish coverage is “explain to 
persuade.” 

Invite someone 
to join the section

http://www.michbar.org/sections/pdfs/app_03v2_exst.pdf
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Turning Point 2010: Which Way Will Michigan Go?

By Todd Tennis
Captiol Services, Inc.

Todd Tennis

Todd N. Tennis has 
been a lobbyist with 
Cap i t o l  S e r v i c e s , 
Inc., a multi-client 
lobbying firm that 
represents nonprofit 
o r g a n i z a t i o n s , 
since 1995. Before 
becoming a lobbyist , 
Todd earned a degree in political science 
from the University of Michigan and 
worked as a staff representative for former 
State Senator Fred Dillingham. He has 
represented the Negligence Law Section of 
the State Bar since 1999. Todd lives in 
Lansing.

The New Year is barely begun and 
the fireworks are already going off in 
Lansing. Lt. Governor John Cherry, the 
frontrunner for the Democratic Party’s 
gubernatorial nomination, has dropped 
out of the race. His announcement in early 
January touched off a fury of activity, with 
Speaker of the House Andy Dillon and 
Lansing Mayor Virg Bernero racing across 
the state trying to cement a position as the 
new front-runner. Strangely, neither has 
actually filed to run for governor yet.

As this article is being written, only 
Representative Alma Wheeler Smith 
and Senator Hanson Clark have actually 
filed as gubernatorial candidates on the 
Democratic side. However, Cherry’s 
announcement has led to a great deal 
of speculation, with names such as 
Congressman Bart Stupak, U of M Regent 
Denise Ilitch, and even former Piston Joe 
Dumars being pitched as possibilities for 
the Democrats.

On the Republican side, the race 
has solidified to a much greater extent. 
Congressman Peter Hoekstra, Attorney 
General Mike Cox and Oakland 
County Sheriff Michael Bouchard are 
the frontrunners. Businessman Rick 
Snyder and State Senator Tom George 
are running further back. While it is still 
far too early to make predictions, most 
pundits feel that final nod will go to either 
Cox, Hoekstra or Bouchard.

In addition to what will likely be a 
furious gubernatorial campaign, what 
makes 2010 stand out is the sheer number 
of races on the ballot and in particular 
the number of “open seats” (seats in 
which an incumbent is not running for 
reelection). In addition to electing a new 
governor, Michiganders will also elect a 
new Lt. Governor, Attorney General and 
Secretary of State. Each of the 38 State 
Senate seats will be on the ballot, along 
with all 110 State House seats. In the 
Senate, a staggering 29 of 38 members 
are barred from running for reelection 
due to term limits. While the percentage 

of term limited House members is much 
lower, a great number of non-term limited 
Representatives will likely forego their last 
2 or 4 years in the House to make a run 
for an open Senate seat. 

Also up for reelection are two members 
of the Michigan Supreme Court: Justice 
Elizabeth Weaver and Justice Robert 
Young. This will be an even stranger race 
this year due to Justice Weaver’s current 
standing within the Republican Party that 
has historically nominated her. Her well 
publicized feud with other Republican-
nominated Justices make it unlikely that she 
will again receive that party’s nomination. 
Fortunately for her, incumbent Justices are 
able to self-nominate, so if she chooses to 
run for reelection (and nothing indicates 
that she won’t) she can do it without the 
backing of a political party.

While the Supreme Court election 
is always crucial to attorneys for the 
decisions the body makes interpreting 
Michigan law, the races may have even 
greater significance this year depending 
on what happens on the rest of the ticket. 
The Legislators and Governor elected in 
2010 will be responsible for redrawing 
district lines to conform to the 2010 
census data. These new lines will govern 
legislative districts beginning in 2012 
through 2022, and it is not unheard of for 
the party in power to draw the lines in 
a way which advantages them (shocking, 
yes). However, if they are not able to 
agree on a redistricting plan, the matter 
then goes to the Michigan Supreme Court 
for a final decision. 

Democrats currently have a strong 
66-43 advantage in the Michigan House 
(with one vacancy), while Republicans 
have a strong 22-16 majority in the 
Michigan Senate. Republicans need to 
capture 13 seats to take control of the 
House, while conversely Democrats need 
4 seats to win a majority in the Senate. 
Unless a single party is able to capture the 
State House, State Senate and Governor’s 
office (something that although not 

impossible would be a difficult task at 

best), the Supreme Court will very likely 

be redrawing Michigan’s political map for 

the next decade.

The stagnant economy and voter 

unhappiness with the current Granholm 

administration (and weakening support for 

the Obama administration) have led most 

observers to predict a strong year ahead 

for Republicans. On the other hand, polls 

have not shown a great enthusiasm for 

the GOP among the electorate either. 

Disaffected voters are increasingly 

looking towards 3rd parties and other 

movements which may not advantage 

either Republicans or Democrats. 

How the electorate shifts over the next 

ten months will tell the tale – whether the 

Republicans can ride voter unhappiness 

into power or whether Democrats will 

right their ship and turn the tide. The 

stakes in the 2010 election are huge and 

represent nothing less than control over 

the Michigan Legislative, Executive and 

Judicial branches – potentially for years 

to come.
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Nominations are now open for major 
State Bar of Michigan awards that will be 
presented at the September 2010 Annual 
Meeting in Grand Rapids. 

The Roberts P. Hudson Award 
goes to a person whose career has exem-
plified the highest ideals of the profession. 
This award is presented periodically to 
commend one or more lawyers for their 
unselfish rendering of outstanding and 
unique service to and on behalf of the 
State Bar, given generously, ungrudgingly, 
and in a spirit of self-sacrifice. It is award-
ed to that member of the State Bar of 
Michigan who best exemplifies that which 
brings honor, esteem and respect to the 
legal profession. The Hudson Award is 
the highest award conferred by the Bar.

The Frank J. Kelley Distin-
guished Public Service Award 
recognizes extraordinary governmental 
service by a Michigan attorney holding 
elected or appointive office. Created by 
the Board of Commissioners in 1998, it 
was first awarded to Frank J. Kelley for his 
record-setting tenure as Michigan’s chief 
lawyer.

The Champion of Justice 
Award is given for extraordinary indi-
vidual accomplishments or for devotion 
to a cause. Not more than five awards are 

given each year to practicing lawyers and 
judges who have made a significant con-
tribution to their community, state, and/
or the nation.

The Kimberly M. Cahill Bar 
Leadership Award was established 
in memory of the 2006-07 SBM president 
who passed away in January 2008. This 
award will be presented to a recognized 
local or affinity bar association, program 
or leader for excellence in promoting the 
ideal of professionalism or equal justice 
for all, or in responding to a compelling 
legal need within the community during 
the past year or on an ongoing basis.

The John W. Cummiskey Pro 
Bono Award, named after a Grand 
Rapids attorney, recognizes a member of 
the State Bar who excels in commitment 
to pro bono issues. This award carries 
with it a cash stipend to be donated to the 
charity of the recipient’s choice. 

All SBM award nominations are due 
on Friday, April 2, 2010 at 5 p.m.

The Liberty Bell Award recipient 
is selected from nominations made by local 
and special-purpose bar associations. The 
award is presented to a non-lawyer who has 
made a significant contribution to the justice 
system. The deadline for this award is Mon-
day, May 3, 2010.

An awards committee co-chaired by 
State Bar President-Elect W. Anthony 
Jenkins and attorney Thomas Cranmer 
reviews nominations for the Roberts P. 
Hudson, Champion of Justice, Frank J. 
Kelley, Kimberly M. Cahill, and Liberty 
Bell awards. The Bar’s Pro BonoInitiative 
Committee reviews nominations for the 
Cummiskey Pro Bono award. These rec-
ommendations are then voted on by the 
full Board of Commissioners at its June 
meeting.

Last year's non-winner nominations 
will automatically carry over for consid-
eration this year. Nominations should in-
clude sufficient details about the accom-
plishments of the nominee to allow the 
committees to make a judgment.

Any State Bar member can propose 
candidates for SBM Awards. To apply on-
line or download application forms visit 
www.michbar.org/programs/eventsawards.
cfm. Cummiskey Award nominations can 
be directed to Dionnie Wynter at dwyn-
ter@mail.michbar.org; all other nomina-
tions can be submitted to Joyce Nordeen, 
State Bar of Michigan, 306 Townsend 
St., Lansing, MI 48933 or jnordeen@mail.
michbar.org. For more information call 
(517) 346-6373 or (800) 968-1442, or fax 
(517) 482-6248.

2010 Nominations Open for Major State Bar Awards; Deadline is April 2

Casemaker 2.1—Your Newest Legal Research Service

The State Bar of Michigan has partnered with Casemaker to bring premium state and federal research materials to its member-
ship. The new service provides case law, constitution, and statutes for all 50 states, including the District of Columbia. In addition 
the service provides Michigan primary law, administrative code, state court rules, federal court rules, attorney general opinions, 
and the model civil jury instructions. The entire 50-state collection is available until September of 2010 to the entire State Bar 
membership. 

Members also have access to several advanced legal research tools, including a case citation tool that simultaneously runs a 
search for secondary and/or third part treatises and publications, and a tool capable of searching all customized books within any 
state and/or federal library in a single query.

In order to help members become familiar with Casemaker and their search engine, a community educational outreach program 
has been created that will include live city tours, continuing webinars, online tutorials, and live support.

To access this new member benefi t simply log in to http://e.michbar.org and select the Casemaker tab on the left. There are 
several helpful user guides published within the Casemaker system. In addition, you can click on Live Training at the top of the 
Casemaker site and then Event Center to sign up for specially designed Michigan Casemaker webinars training.
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