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As one of roughly 2,500 negligence attorneys in the state of 
Michigan, you fi nd yourself in the following circumstances. 

It is January. It is cold. You would rather be someplace 
where it is warm. By a combination of an aggressive and 
conservative legislature and a similar Supreme Court, your 
business has been slowly reducing over the last fi ve years or 
so. You have actually started to consider becoming “leaner 
and meaner.” Trial court judges have become more diffi  cult 
to deal with despite the fact that their dockets have been dra-
matically reduced as well over the last fi ve years. More and 
more of your clients are asking you to do more work for less 
money, adding to the overall feeling that it is time to start 
counting paperclips or reducing how much coff ee you order 
every month for your offi  ce.

It dawns on you that you can save a little money by cut-
ting back on the number of sections that you belong to in the 
State Bar as a part of your annual dues. You fi nally land on the 
fact that you can save $35 by dropping your membership in 
the Negligence Section of the State Bar of Michigan.

DON’T DO THIS !!

We need your membership now more than ever. Your 
dues to the Negligence Section of the State Bar of Michigan 
are used to assist us, through a lobbyist, to keep track of what 
is happening on a day-to-day basis in the Michigan legislature 
and to collectively participate in common issues of concern to 
all members of the State Bar of Michigan who practice negli-
gence work in this area of the law that has been attacked both 
by the legislature and by the Supreme Court. 

Some of you may have already decided that it is worth-
while to save the $35. Some are still considering it. On Janu-
ary 10, the members of the section council met at the offi  ce of 
Barry Goodman and had a phone-athon to call as many mem-

bers as we could of the 200-300 
members who recently have not 
renewed from last year.

Over the last fi ve to eight 
years, there has been a slow but 
steady decrease in the numbers 
of attorneys who practice in 
the negligence area despite the 
fact that we have had increasing 
numbers of attorneys graduating 
from law schools in this area.

I think the phone-athon was 
incredibly successful. Most of 
the attorneys that I know and spoke to had merely 
overlooked their dues payment for our section. You 
may be one of those individuals. We count on each 
and every member of our section to assist us in as-
sisting you. We want to make sure that we are do-
ing everything that we can on your behalf to address 
either legislative actions or actions by our Supreme 
Court that we feel impinge on our common areas of 
concern.

For those of you who did not renew, you will be 
getting correspondence from us. Do not throw it 
away. Pay attention to it. Renew your membership. 
Help us accomplish our stated mission.

I know that it is cold, but spring is just around 
the corner. 

I wish a successful and happy new year to all 
members of our section. 

Respectfully,

 Th omas M. Peters
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The views expressed in this newsletter do not 
necessarily refl ect the views of the Council 
or the Section. This publication does not 
represent an endorsement of any comments, 
views, or opinions expressed herein. Any 
opinions published herein are opinions of the 
authors, and will hopefully provide an impe-
tus for further discussion of important issues.
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Bad-Faith Claims in the Era
of "No Offer" Insurers
By Douglas B. Shapiro, Muth and Shapiro, P.C.

A liability insurer’s bad-faith refusal to settle can make it liable for the en-
tirety of an excess judgment.  Under Michigan law, that liability is limited by 
the collectibility of the insured.1  Th us, unless the insured has signifi cant assets, 
a bad-faith case represents little risk to the insurer and is unlikely to be pursued 
either by the insured or by the underlying tort plaintiff .  Given that businesses 
typically have substantial general liability policies, and that most individuals do 
not have substantial collectible assets, bad-faith cases are uncommon, and there 
are few cases of record.

Medical malpractice is one area of negligence practice where bad-faith liti-
gation remains relevant and viable.  Most doctors and/or their practices have 
substantial assets or at least income from which collection may be sought.  
Moreover, unlike commercial general liability policies, which have limits of as 
much as $5 million, Michigan doctors are, as a group, grossly uninsured.  It 
is not at all unusual for Michigan physicians—even those in high-risk special-
ties—to carry only $200,000 or even $100,000 in liability coverage.  Th us, 
virtually all plaintiff s’ verdicts in medical malpractice cases will exceed the 
physician’s policy limits.  

Th e likelihood of excess verdicts has grown in the past several years with the 
advent of the “no off er” approach of several malpractice insurers.2   Some insur-
ers, most notably ProNational/ProAssurance, will not off er any sum, not even 
“nuisance value” on any case.  Given the minimal policy limits they routinely 
sell, in conjunction with the “no off er” approach, this carrier and others like it 
put their insureds at risk of an excess verdict in virtually every case. 

Th e reasoning behind the “no off er” approach is that it increases profi ts for 
the insurer by reducing the number of claims fi led. 3   Insurers do not make 
money by winning cases.  When they win a case, they lose money—money 
paid to lawyers and experts and for other costs.  Indeed, those expenses are 
sometimes much more than the carrier would have had to pay to settle the case 
early in the process.  Th e profi t-generating power of the “no off er” approach 
lies in the fact that by taking virtually all its cases to trial, the insurer sends a 
compelling message to claimants’ attorneys.  Th e message is that no matter 
how meritorious a claim is, the attorney’s fi rm will have to fund the case all the 
way through trial and will have to devote enormous amounts of time and labor.  
If a plaintiff ’s verdict is not obtained, the plaintiff ’s fi rm will have lost two years 
of work and as much as $50,000-$100,000 in out-of-pocket costs, which few 
of their clients can repay.

In addition, by requiring every case to be tried, the insurer can eliminate 
all claims where damages are modest even if the malpractice is gross, as the 
potential recovery simply does not justify the costs and time involved.  Th is is 
even true in cases of severe injury if the injured party is not a wage earner.  Th e 
non-economic caps adopted in 1994 limit recovery in non-wage-earner cases 
to a fi gure that makes pursuit of the case of questionable business sense to a 
plaintiff ’s fi rm unless liability is a slam-dunk.  

Of course, taking every case to trial means that some substantial jury ver-
dicts will be awarded.  However, given ProNational’s claim of increasing profi ts, 
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it appears that regularly taking the risk of a large verdict 
in an individual case is eff ective, as the risk of defeat in a 
given case pales in comparison to the company’s overall 
assets and the fact that it has hundreds, if not thousands, 
of cases to manage.  Given that the “no off er” approach 
increases profi ts in the aggregate, then losses in an individ-
ual case are of little consequence.  Of course, the insured 
physician who is left with an excess verdict may fi nd little 
comfort in the fact that her sacrifi ce played an important 
role in increasing the insurer’s bottom line—particularly 
when after an adverse verdict she fi nds that the insurer 
will not renew her policy or that it will do so only at dra-
matically increased rates. 

Th e physician victims of this strategy are those whose 
cases are the most “settle-able.”   It is by refusing to settle 
those cases that should settle that the greatest reduction 
on fi lings is accomplished.    Th erefore, the company’s 
strategy to increase its bottom line increases the risk of an 
excess verdict most particularly for those doctors whose 
cases could—and until recently, would—have settled 
within policy limits.  Th erefore, excess verdicts that could 
have been avoided are a necessary element of the “no of-
fer” strategy.

Given that the “no-off er” approach is based on a com-
pany-wide profi t-increasing strategy rather than careful 
analysis of individual cases, it calls for a rethinking of the 

bad-faith claim.  We are no longer dealing with a fool-
ish or renegade adjustor who failed to do his or her job.  
Rather, we are dealing with company-wide policies and 
procedures.  

Michigan law provides little guidance regarding bad 
faith generally and almost none that addresses the “no of-
fer” approach.  Th e controlling case in Michigan in liabil-
ity insurer bad-faith claims is Commercial Union Ins v Lib-
erty Mutual Ins.4 Commercial Union holds that in order to 
demonstrate bad faith, it is not necessary to show “actual 
dishonesty or fraud” by the insurer.  Rather, bad faith is 
present “[i]f the insurer is motivated by selfi sh purpose or 
by a desire to protect its own interests at the expense of its 
insured’s interests.”5  It would seem on its face that a com-
pany-wide policy of taking all cases to trial is a decision by 
the insurer “to protect its own interests at the expense of 
its insured’s interests.”  

Commercial Union sets forth 12 factors as suggestions 
for inquiry in a bad-faith claim.  Further, the case makes 
clear that the list is exemplar only and not limiting and 
that no one of the factors is necessarily controlling.  Th e 
12 factors are: 

1. Failure to keep the insured fully informed of all 
developments in a claim or suit that could rea-
sonably aff ect the interest of the insured

2. Failure to inform the insured of all settlement of-
fers that do not fall within the policy limits

3. Failure to solicit a settlement off er or initiate set-
tlement negotiations when warranted under the 
circumstances

4. Failure to accept a reasonable compromise off er 
of settlement when the facts of the case or claim 
indicate obvious liability and serious injury

5. Rejection of a reasonable off er of settlement 
within the policy limits

6. Undue delay in accepting a reasonable off er to 
settle a potentially dangerous case within the pol-
icy limits where the verdict potential is high

7. An attempt by the insurer to coerce or obtain an 
involuntary contribution from the insured in or-
der to settle within the policy limits

8. Failure to make a proper investigation of the claim 
before refusing an off er of settlement within the 
policy limits

9. Disregarding the advice or recommendation of 
an adjustor or attorney

Criminal & Drunk Driving Referrals
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10. Serious and recurrent negligence by the insurer

11. Refusal to settle a case within the policy limits 
following an excessive verdict when the chances 
of reversal on appeal are slight or doubtful

12. Failure to take an appeal following a verdict in 
excess of the policy limits where there are reason-
able grounds for such an appeal, especially where 
trial counsel so recommended6  

Th ese factors were also reviewed and addressed in J & J 
Farmer Leasing et al v Citizens Insurance Company.7 

Some of these factors are relevant in the “no off er” sce-
nario.  However, the “no off er” scenario suggests a diff er-
ent approach to some of the factors and justifi es inquiry 
into areas not included in these factors.  Proper areas of 
inquiry for discovery and fact-fi nder consideration in the 
“no off er” setting include:

1. Does the adjustor have actual authority to rec-
ommend a settlement?

2. Are adjustors professionally penalized for recom-
mending settlement?

3. How are the adjustors trained to evaluate cases 
and their value?  Do they even know how to ne-
gotiate and reach settlements?

4. Does retained counsel for the insured have au-
thority to recommend a settlement?

5. Are attorneys or their fi rms less likely to be re-
tained if they ask for settlement authority or 
recommend settlement?  Are there fi rms that the 
insurer will no longer retain, and if so, why not?

6. Are attorneys given direction by the carrier either 
explicitly or implicitly to skirt their ethical du-
ties to the insured?  For example, is the attorney 
discouraged from advising the insured that he 
has a right to, and at times a clear need for, pri-

vate counsel?  Is the attorney discouraged from 
discussing the prospect of an excess verdict or of 
settlement with the insured?   Are attorneys en-
couraged to remind the insured that it is impor-
tant that they “fi ght to the end” to protect their 
reputations?8

7. If the insurer has a policy of trying all cases re-
gardless of the particular facts or risks in a given 
case, does the insurer have a duty to tell the in-
sured that this is its policy?

8. Does the insurer have to reveal any details con-
cerning its relationship with the attorneys it hires 
to defend the insured where those details may sug-
gest a confl ict in the attorney’s loyalties between 
the insured and the insurer; i.e., that the fi rm in 
question gets the great majority of its work from 
this single insurer?

9. Does the insurer have a duty to inform the in-
sured not only of the likelihood of a plaintiff ’s 
verdict, but also of the likely size of a plaintiff ’s 
verdict should one occur?

10. Does the insurer have a duty to inform the in-
sured that a plaintiff ’s incentive to settle the case 
within policy limits drops as the costs incurred by 
plaintiff ’s counsel increase?

11. Does the insurer have a duty to advise its insured 
that settlement may be warranted from the per-
spective of the insured even if settlement is not in 
the interest of the insurer’s overall claim-reduc-
tion strategy?

12. Commercial Union holds that an insurer must 
conduct a “proper” investigation.  Can any in-
vestigation be “proper” if the outcome,—i.e., “no 
off er,”—is known at the outset?

13. Does the insurer have a duty to inform the in-
sured of off ers within policy limits (Commercial 
Union only mentions off ers beyond limits), so 
that the insured can see whether the insurer is 
acting in his interest?

14. What are the insurer’s marketing practices that re-
sult in physicians routinely being underinsured?  
Does the pricing structure encourage minimal 
protection?  Are doctors told not to worry be-
cause the insurer never loses any cases?  

Nominations Open for 2008 Major State Bar Awards

Nominations are now open for major State Bar of 
Michigan awards to be presented at the September 2008 
Annual Meeting in Dearborn. 

Nominations must be submitted on SBM forms 
and should include suffi  cient details regarding the 
accomplishments of the nominee to allow the committees 
to make a judgment. Application forms may be downloaded 
from www.michbar.org. Click on Media Resources, then 
Events and Awards.
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Some of these inquiries may be highly relevant to the issue of bad-faith 
conduct by an insurer.  Th ere may be additional relevant inquiries that are 
also not specifi cally referenced in Commercial Union.  Some of these inqui-
ries may raise new discovery and evidentiary issues.  However, it is certainly 
fair to argue that when an insurer adopts the “no off er” approach, it opens 
the door to a broader investigation of its claims handling and marketing 
than might otherwise be merited.  

About the Author
Douglas B. Shapiro is a partner at Muth and 

Shapiro, P.C. He focuses on serious personal in-
jury and medical malpractice cases and has prac-
ticed as a trial lawyer for more than 15 years. 

Doug has handled cases involving serious 
personal injury and death in the following areas: 
negligent operation of automobiles, slip and falls, 
construction site injuries, explosions, product li-
ability, police and correctional misconduct, and 
highway design negligence. 

Doug has successfully concluded medical mal-
practice cases for clients who have been injured or 
died as a result of negligent medical treatment by 
doctors in family practice, emergency medicine, 
general surgery, orthopedics, internal medicine, 
pharmacy, nursing, and obstetrics and gynecology. 

Before his work in trial practice, Doug spent 
three years as the judicial assistant to Michigan 
Supreme Court Justice James Brickly and an additional two years in full-
time appellate practice.

Endnotes
1  Frankenmuth Mut Ins Co v Keely, 436 Mich 525 (1989).

2  See ProAssurance’s annual report for the fi scal year ending December 31, 2006, 
which notes that “[a]wards above policy limits are becoming more common” 
(p27), and “[d]uring 2006, we have seen an increased number of verdicts in 
excess of the policy limits that we off er to our insureds.” (p. 55).

3  According to a recent Michigan Lawyers Weekly study, medical malpractice case 
fi lings have dropped by 40 percent in the last fi ve years.  22 Mich L W 172, 
p16 (12/24/07).  It appears, however, that the benefi t of this reduction is not 
fl owing to insureds.  ProAssurance’s 2007 annual report (p. 40) provides data 
that renewal premiums have increased by over 35 percent just since 2004.   

4  426 Mich 127 (1986).

5  Id at 137.

6  Id at 138-139.

7  Unpublished opinion per curium of the Court of Appeals, issued October 22, 
1999 (Docket No. 209236).

8 For discussions of counsel’s respective duties to the insured and insurer, the reader 
is referred to relevant Ethics Opinions including RI-50, RI-337 (now under re-
consideration), CI-886, RI-89, CI-1146, RI-293, CI-876, and CI-661.
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301 W Michigan Ave 
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F: (734) 481-8752
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Th e great majority of employer-aff orded insurance 
plans, including health, life, and disability, fall under the 
exclusive jurisdiction of the federal courts pursuant to 
ERISA, the Employee Retirement Income Security Act 
of 1974. During the progressive “conservatization” of the 
federal bench that accelerated during the presidential ad-
ministrations between 1980 and 1992, it became the con-
ventional wisdom in the legal community that the increas-
ingly routine and often transparently pretextual denials of 
disability claims by plan administrators and their insurers 
were pragmatically unchallengeable in federal court.

Th is attitude was the inevitable consequence of a large 
legal fi ction that came to dominate the analytical context 
of federal court review of disability benefi ts denials. Th is 
fi ction was the widespread imposition by the courts of an 
“arbitrary and capricious” review standard as a result of 
nothing more tangible than generic language incorporat-

ed into disability plans by their insurance authors aff ord-
ing themselves “discretion” to interpret plan provisions. In 
creating such a manifestly restrictive review standard on 
such thin ground, the courts essentially gave plans wide 
latitude to deny claims without eff ective oversight except 
in the most egregious circumstances.

Fortunately or unfortunately, depending on one’s 
point of reference, such egregious circumstances became 
increasingly routine, until the disability insurance indus-
try came close to killing the goose that laid the golden egg, 
and a nationwide scandal erupted, centered around the 
industry leader, Unum Provident, with a resulting back-
lash in the courts against the manifest excesses of industry 
conduct in habitually denying facially legitimate disability 
claims. 

However, the federal courts have not yet reached an 
objective balance in reviewing disability benefi ts denials, 

ERISA Disability Law: 
 A Shifting Battleground of Competing Fictions

By Troy W. Haney, Esq., Dilley Haney, P.C.
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and the arbitrary and capricious standard, where applica-
ble based on plan language, still provides signifi cant cover 
for insurers denying claims. In this regard, a new fi ction 
has achieved prominence in such cases, where it has be-
come the norm that claimants will support their disability 
claims by the testimony of their long-term hands-on treat-
ing physicians, and plan administrators will counter with 
one-time “records reviews” by hired physicians who never 
actually even see the claimants, and then will choose to 
exercise their “discretion” to believe their own reviewers 
over plaintiff ’s treaters. Faced with this tactic, recent opin-
ions of the federal courts, including two from the Sixth 
Circuit, have sought to restore a balance such that plans 
should at least solicit actual independent medical exami-
nations when evaluating disability claims.

Signifi cantly, a new and second front has recently 
opened up in the disability insurance confl ict, and one 
that has already altered the decisional calculus that both 
sides are bringing to disability litigation. Th is involves the 
increasingly widespread assertion by plan administrators 
of reimbursement clauses obligating plaintiff s to pay back 
disability benefi ts out of various species of third-party 
tort recoveries or other insurance benefi ts tendered. Th ese 
clauses have assumed signifi cance because of a method of 
benefi ts determination that claimants feel is tantamount 
to a “bait and switch.” LTD insurers are now typically 
writing plans with a two-step test for disability, with 
the test for the fi rst two years being the claimant’s abil-
ity to perform his or her “own occupation,” and the test 
thereafter being the ability to perform “any occupation.” 
Given this built-in early review opportunity, insurers are 
now routinely approving two years of benefi ts, and then 
routinely terminating them under the defi nition change, 
usually without showing any sound functional distinction 
between the claimant’s ability to perform his or her own 
occupation vis-à-vis the alternative jobs that the insurer 
cites. As a result of this tactic, plan administrators are now 
responding to claimants’ suits seeking to reverse benefi ts 
terminations with counterclaims seeking to enforce reim-
bursement of the benefi ts tendered during the “own oc-
cupation” period, which adds an additional element for 
claimants and their attorneys to consider in evaluating the 
viability of litigating a given case.

  In 2002, in Great-West Life & Annuity Ins Co v Knud-
son, 534 U.S. 204 (2002), the Supreme Court theoreti-
cally validated plan reimbursement provisions, but with a 
signifi cant restriction that insurers feel is based on a legal 
fi ction that this time favors claimants. Th is derives from 
the provision in ERISA that allows plans to obtain “ap-
propriate equitable relief ” in federal court. Th e Knudson 
Court emphasized that the equitable relief provision is in 
the nature of a jurisdictional limitation on the very right 

of plan administrators to seek reimbursement, and one 
that forbids recovery in this regard from the general fi -
nancial assets of a claimant, which is a “legal” rather than 
an equitable claim, and instead requires that some actual 
“fund” exist upon which an equitable lien can attach so as 
to establish jurisdiction.

In 2006, the Supreme Court elaborated further on reim-
bursement in Mid Atlantic Medical Services, Inc v Sereboff , 
126 S. Ct. 1869 (2006). Unlike in Knudson, the Sereboff  
Court did allow the requested reimbursement upon ap-
plication of the same analysis to diff erent facts, because in 
Sereboff  a “specifi cally identifi ed fund” did exist upon which 
an equitable lien could attach, in the form of a sequestered 
interest-bearing bank account in which the disputed sum 
had been set aside by agreement of the parties and order of 
the district court to abide the eventual decision of the case.

Sereboff  sparked a small blizzard of litigation that is 
presently wending its way through the various federal 
circuits and will predictably reach the Supreme Court 
again on the issue of the proper parameters of the re-
quired “specifi cally identifi ed fund.” In this regard, the 
two sides of the debate have evolved opposing legal con-
cepts as to how the requisite “fund” must be construed. 
On the one hand, claimants and their lawyers contend 
that the irreducible essence of Sereboff  is that an actual 
presently existing identifi able fund, i.e., a “res” or thing 
that can be concretely attached by an equitable lien, is 
the foundational requirement of equitable jurisdiction 
over reimbursement claims in federal court. On the other 
hand, plans and their lawyers assert the legal fi ction that 
the required “fund” is satisfi ed if one can simply identify 
a discrete source from which repayment can be traced, 
i.e., the claimant’s third-party recovery itself, whether or 
not that recovery has since been commingled with the 
claimant’s general assets or even has been consumed and 
no longer exists. Numerous federal district courts have 
weighed in on the issue, with the poles of the debate 
exemplifi ed by Reichert v Liberty Life Insurance Company 
of Boston, 2007 WL 433321 (D.N.J.) on the claimants’ 
side, and Gutta v Standard Select Trust Ins, 2006 WL 
2644955 (N.D. Ill. 2006), on the insurers’ side.

At the present writing, three federal circuits have also 
weighed in to varying eff ect. In Administrative Committee 

Continued on next page

"Signifi cantly, a new and second front has 
recently opened up in the disability insur-
ance confl ict, and one that has already al-
tered the decisional calculus that both sides 
are bringing to disability litigation."
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of the Wal-Mart Stores, Inc Associates’ Health and Welfare 
Plank v Shank, Case No. 06-3531, fi led August 31, 2007, 
the Eighth Circuit issued a factually specifi c opinion that 
found in dicta that the special needs trust at issue in that 
case did constitute the requisite identifi able fund, while 
basing its ultimate result on generalized policy grounds 
concerning the perceived necessity of insuring the “in-
tegrity of written plans.” In Popowski v Parrott, 461 F.3d 
1367 (2006), the Eleventh Circuit reached opposing re-
sults in two consolidated cases based in each instance on 
the varying specifi city of the provisions in two diff erent 
plans concerning the identity of the fund from which re-
imbursement could be sought.

Most recently, in Gilchrest v Unum Life Insurance Com-
pany of America, Case No. 06-4143, fi led October 17, 
2007, a panel of our own Sixth Circuit has issued an un-
abashedly but almost apologetically pro-defense opinion 
on the issue. While stating that “at fi rst blush” it appeared 
that the identifi ed fund required by Sereboff  did not ap-
pear to exist, the panel then stated that the fund should 
be viewed as nothing other than the very “overpayments 

themselves,” without even considering whether the over-
payments had either been consumed so as to no longer ex-
ist or commingled with the claimant’s general assets, thus 
rendering any reimbursement claim a legal one outside 
the stated jurisdiction of ERISA. Even more interestingly, 
the Gilchrest panel elected to issue its opinion as unpub-
lished and thereby without precedential eff ect, suggesting 
that the panel itself may have believed that the opinion 
would likely not survive potential en banc review by the 
entire court.

In short summary, the present state of ERISA disability 
litigation, with its heightening tension between plaintiff ’s 
benefi t claims and defendant’s reimbursement claims, re-
mains highly fl uid and virtually certain to be the subject of 
signifi cant additional development in the near future. 

About the Author
Troy Westley Haney born in Grand Rapids, Michigan, 
June 25, 1968. Admitted to Bar 1993. 6th Circuit Court 
of Appeals 1997. U.S. District Court, Western District 
of Michigan 1997. U.S. District Court, Eastern District 



9Negligence Law Section Quarterly, Winter 2008

Do Your Clients Know of Fraud Against Federal or State Governments??

Unnecessary Surgery or Substandard Care?

Medicare-Medicaid Billing or HMO Violations?

Drug Pricing, Sales, Packaging Cheating?

Durable Medical Equipment Misrepresentations or Sales Violations?

Highway and Defense Contacting Errors?

Scientific and Educational Grant Fraud?

Other Contractor Malfeasance?

The Federal False Claims Act and Qui Tam Litigation Provide Substantial Rewards.

-------------------------------------

MILLIONS RECOVERED · NATIONWIDE PRACTICE REFERRALS PAID

------------------------------------

DAVID L. HARON

FRANK, HARON, WEINER AND NAVARRO, P.L.C.
5435 Corporate Drive · Suite 225 · Troy, Michigan 48098 · 248-052-0400

Advertise in the 
Negligence Law Section Quarterly

Four times per year, the Michigan Negligence 
Law Section Quarterly reaches:

• Over 2,000 negligence members directly

•     Various courts and law libraries  

Your ad for services of products targets people 
you want and need to reach most.

Cost of ad per issue: 
$450 – back cover   $350 – full page 

$200 – half page    $175 – quarter page
 

For details, contact:

Madelyne C. Lawry, Negligence Law Section, 
PO Box 66, Grand Ledge MI 48837

Phone: (517) 712-4389 Fax: (517) 627-3950 
E-mail: neglawsection@comcast.net

Troy W. Haney, Esq., 
Dilley Haney, P.C.

330 East Fulton
Grand Rapids, MI 49506

P: (616) 235-2300
E: thaney@

dilleyhaneylaw.com

of Michigan 2005. Education: 
Calvin College (B.A. in politi-
cal science, 1990); University of 
Detroit Law School (juris doc-
tor, 1993). Member: State Bar of 
Michigan (1993), American Bar 
Association, Grand Rapids Bar 
Association, American Associa-
tion for Justice (formerly Ameri-
can Trial Lawyers Association), 
Gerald R. Ford Chapter Ameri-
can Inns of Court; served on the 
State Bar Electronic Filing Task 
Force, Michigan Association 
for Justice (formerly Michigan 
Trial Lawyers Association) Liens 
Committee executive board; Fel-
low, Michigan State Bar Foundation; featured in the Best 
Lawyers in America, 12th Edition. Practice areas: Employee 
benefi t law; short-term and long-term disability insurance 
litigation; ERISA-governed long-term disability, health 
care, and pension plan litigation; serious and catastrophic 
automobile negligence; wrongful death, complex civil liti-
gation in state and federal courts. 
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When Getting It There Becomes The Priority! 

EXPRESS LEGAL SERVICES 

Legal Filings      Document Retrieval 
Professionally Dressed Couriers   Insured & Bonded 
Guaranteed On Time Delivery   Proof of Delivery Available 

Extensive Experience with Courts Throughout Michigan 
Online Ordering & Tracking Available 

ANN ARBOR  734-595-7700 
DETROIT  734-641-1600 

FLINT 810-391-5000 
GRAND RAPIDS  616-464-0374 

1-800-DELIVER
www.reliabledelivery.com

Jose Brown and Jules OlsmanMike Janes and Tom Peters

Doug Shapiro

Section’s Member Drive to call all who have not renewed their 2007-2008 dues

Winter Photo Gallery
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Don't worry. Don't stress. 
Back copies of the newsletter

 can be found at
http://www.michbar.org/negligence/

quarterly.cfm

ERISA Long-Term Disability Referrals

Established success representing claimants
in this unique area of law—both at the 
administrative and federal court levels

WE KNOW HOW TO PREPARE AND 
SUCCEED IN THIS SPECIALIZED 

PRACTICE AREA 

Hertz Schram PC
1760 S. Telegraph Road, Suite 300
Bloomfi eld Hills, MI 48302-0183

Telephone:  (248) 335-5000
Fax:  (248) 335-3346

Steve J. Weiss, sweiss@hertzschram.com
Derek D. McLeod, dmcleod@hertzschram.com

Representative Mark Meadows and Council Member 
Ronald DeNardis following council meeting where 
Representative Meadows spoke.

Representative Mark Meadows, Thomas 
Waun, and Jules Olsman

State Senator Wayne Kuipers attended 
the  January, 30, 2008 Council Meeting 
in Livonia. 

Tom Peters, Todd Tennis, Senator Wayne 
Kuipers, David Mit tleman and Barry 

Goodman
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Council Member Profi le

David S. Mittleman
Church, Kritselis & 

Wyble, P.C.
2827 E. Saginaw St. 
Lansing, MI 48912

David S. Mittleman

Invite 
someone 
to join the 

section
http://www.michbar.org/sections/

pdfs/app_03v2_exst.pdf

David S. Mittleman of Church, Kritselis & Wyble, P.C. grew up in Pittsburgh, 
Pennsylvania. He has been with his current fi rm since 1983. Mittleman received 
a bachelor's degree in pharmacy from the University of Duquesne and worked as 
a registered pharmacist for two years before attending Th omas M. Cooley Law 
School, where he graduated in 1985. 

Many of the challenges he’s found in his practice have come from the great 
privileges and immunity given to large corporations, insurance companies, doctors, 
and hospitals. David handles cases in all areas of litigation, but is mainly focused on 
negligence in the areas of medical, dental, insurance, and pharmacy. He takes great 
pride in being able to help the less fortunate individuals in these cases. 

Some of the most signifi cant accomplishments of his career include being a 
member of the Executive Committee of the Michigan Association for Justice (MAJ), 
getting appointed to the Michigan Supreme Court Civil Model Jury Instructions 
Committee, being elected as the treasurer of the Michigan Democratic Party and, 
most recently, appointed by Governor Jennifer Granholm to the Michigan Public 
Education Facilities Authority. 

David has been involved with the MAJ for many years, helping to promote 
continuing education in the area of negligence. He feels this section off ers law-
yers an opportunity to pass a great volume of information and experience to new 
lawyers, and is looking forward to his involvement with the Negligence Section 
for this very reason.

Outside of work, David enjoys golfi ng, gardening, and spending time with his 
wife, Jill, and their two children, Hannah and Max. 
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Exposé: 
What really happens 

behind the bench?

Negligence Law Section Spring Meeting

Sunday May 4, 2008 

Education Session
9 a.m. – 12 p.m.

Giorgio’s Restaurant, Mandalay Bay Hotel 

Exposé: What really happens behind the bench?

Moderated by Tom Peters, Chair of the Council

Retired Judges Panel
                                  Hon. Pamela Harwood       Hon. Jessica Cooper
                                       Hon. Jim Rashid                Hon. Peter Houk

Sponsored by: 
          

Leading Tech Forensic, Bob Yano Lawsuit Financial Corporation -- Mark Bello

CERTIFIED STRUCTURED SETTLEMENT CONSULTANT

CERTIFIED FINANCIAL PLANNER

888.869.4837

cyril@whitehousellc.com

www.whitehousellc.com

114 North Main Street, Suite 9, Chelsea, Michigan 48118

FINANCIAL & SETTLEMENT CONSULTING, LLC
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  State Bar of Michigan Negligence Law Section Seminar

In conjunction with        

                                                         Michigan Association for Justice

                                                          & 

                The Michigan Defense Trial Counsel 

                                                                 Presents

         Mandalay Bay Hotel
             May 2-5, 2008

Package includes: 
Nonstop air on Northwest Airlines from Detroit to Las Vegas roundtrip 

Friday    5/2- Northwest Airlines departs Detroit at 8:30am – arrives Las Vegas at 9:59am  
Monday 5/5- Northwest Airlines departs Las Vegas at 2:30pm - arrives Detroit at 9:32pm 

4 Days and 3 nights at the Fabulous Mandalay Bay Hotel including hotel tax 
Friday evening Welcome Cocktail Party 
Informative Sunday Morning Seminar with Continental Breakfast 

Total Package Price 
                 $899.00  Per Person based on double occupancy 

       Add $250.00 registration fee per seminar attendee 
__________________________________________________________________ 

Reservations.  A deposit of $300.00 per person is required to secure reservations.  Space is limited and prices are subject to 
change.    Please make checks payable to The World of Travel or complete credit card information.   Final payment is due 1/31/08.
Air Reservations. Flights times are subject to change.    

 Should you wish alternate arrangements please call Julie @ The World of Travel for individual reservations. 
Cancellations & Refunds.  Reservations must be cancelled in writing to The World of Travel to qualify for a refund.  
The cancellation policy is as follows:      Cancel from deposit date until January 31, 2008  $300.00 per person penalty 
           Cancel from February 1, 2008 until date of departure    Non Refundable/100% penalty 
Transfers.  Not included 
Insurance.  Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices. 

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com or fax 248-203-0303 
__________________________________________________________________

                    Clip and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302             
Name(s) _______________________________________________   Email__________________________________ 
Address _____________________________________City________________State_________Zip________________  
Daytime phone_______________________________ Evening phone _______________________________________    
Number of seminar attendees ___________________ Member _________________  Nonmember  _______________ 
Credit Card Number__________________________________________________Exp Date_____________________ 
Three or Four Digit Verification Code (On back of VI/MC and Front of AX)_____________________________________ 
Credit Card Billing Address _________________________________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any cause 
whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage or any article 
belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out of the program at any 
time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an agent in arranging for 
transportation, hotel accommodations and other services and does not assume any responsibility or liability for injury, damage, inconvenience, loss, accident, delay 
or change in schedule, however caused or arising.
I/We have read and understand the responsibility and cancellation policies and authorize the charges to my credit card as indicated. 

Signature _______________________________________________________________________________SB08/8829 
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Legislative Update

Looking into 2008

Todd N. Tennis has been a lobby-
ist with Capitol Services, Inc., a 
multi-client lobbying fi rm that spe-
cializes in representing nonprofi t 
organizations, since 1995. Before 
becoming a lobbyist, Todd earned 
a degree in political science from 
the University of Michigan and 
worked as a staff representative 
for former State Senator Fred Dill-
ingham. He has represented the Negligence Law Section 
of the State Bar since 1999. Todd lives in Lansing with his 
wife, Cheryl, and son, Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend Lansing, MI 48933
P: (517) 372-0860  F: (517) 372- 0723

E: ttennis@capitolservices.org

Lansing became the traditional ghost town over the 
holidays, and is only now beginning to re-emerge for an-
other year of policy work. Th e dominant issue of 2007 was 
the budget, and we are hoping that this year’s appropria-
tions work will be less eventful. Th e State closed its books 
on a small surplus last year, but the economic forecast has 
not improved enough to take us out of the danger zone. 

Th e possibility that the U.S. may slip into a recession 
this year is casting a dark pall over the upcoming legisla-
tive year. In addition, the fact that 2008 is an election year 
will take away focus from legislative issues. House mem-
bers will be eager to get back to their districts to campaign 
as early as possible, which makes it likely that the legisla-
ture will have plenty of downtime this year.

Th is makes it imperative that legislation move as early 
in the year as possible. Despite the poor economic news, 
most observers feel that this will be a less contentious bud-
get year than 2007 (it would be hard to imagine a more 
contentious one). Th erefore, the best window of opportu-
nity to have the legislature take action on the Negligence 
Section’s priorities is the next few months.

As most members know, the section has been work-
ing to reform the affi  davit of merit process for medical 
malpractice cases. Representative Mark Meadows (D-East 
Lansing) has agreed to sponsor legislation that would ad-
dress a broad range of concerns that have manifested over 
the last decade. Th e central change the section is pursuing 
would allow affi  davits with technical errors to be corrected 
without souring the overall case. In addition, the Michi-
gan Association for Justice is looking to make changes to 
areas such as expert witness qualifi cations.

We have had several meetings with Representative 
Meadows, who himself practiced civil law on the defense 
side for many years, to craft legislation that will refo-
cus medical malpractice suits onto the merits of the case 
rather than on the form and documentation thereof. We 
are hopeful that we will soon have a draft bill ready for 
introduction. Once a bill is introduced, we will push 
to have a hearing in the House Judiciary Committee as 
soon as possible.

However, there is still the question of how the legis-
lature will deal with the bill. Early in 2007, the House 
passed HB 4044 to repeal the drug immunity law, and 
HB 4301 to reform Michigan’s auto no-fault system in 

light of the Kreiner decision. To date, the Senate has not 
made any indication that it will hold a hearing on either 
issue. 

Th ere was a fl urry of activity regarding HB 4301 late 
last year as it entered into discussions regarding the bud-
get and tax issues. Nonetheless, assurances from Senate 
leaders to address the issue have yet to come to fruition. 
To make matters even cloudier, a recent Court of Appeals 
decision in Benefi el v Auto Owners has led some legislators 
to conclude that the issues raised by the Kreiner decision 
have been resolved. Sadly, this is not the case, but it is 
one more obstacle towards achieving meaningful change 
to the no-fault system.

Other issues that may come up this year include a pro-
posal to create “health care courts,” legislation to expand 
affi  davits of merit into other areas (such as malpractice for 
architects), and the omnipresent expansion of limits on li-
ability. Th e section will, as always, be playing both off ense 
and defense this year. We encourage members to make 
contact with your own state legislators and talk to them 
about these issues. It is good for them to hear it from me; 
it is better for them to hear it from you. 
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