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Happy New Year! We are looking forward to a 
very productive year in 2005. First, we want to wel-
come four new members to the Council: Elizabeth L. 
Gleicher of Elizabeth Gleicher, PLLC; Paul J. Manion 
from Rutledge, Manion, Rabaut, Terry & Thomas in 
Detroit; Jose’ T. Brown from Cline, Cline & Griffi n 
in Flint; and Bryan J. Waldman from Sinas, Dramis, 
Brake, Boughton & McIntyre in Lansing. These 
outstanding lawyers were elected to the Council last 
September during the State Bar’s Annual Meeting and 
will contribute signifi cantly to our “Mission”.

Our Spring Seminar-Cruise is gaining momentum. 
There is still room to make your reservation for those 
of you who want to spend some quality time relax-
ing, learning and enjoying the camaraderie of your 
colleagues and their guests. Please contact Barry 
Goodman at 248-483-5000 or the World of Travel at 
248-203-0022. The cruise will depart from Fort Lau-
derdale on March 11, dock at Key West and Cozumel 
and return on the March 14.

The State Bar is spearheading the concept of a 
“Section Leader Advisory Council” through Susan 
McMann, with goals of broadening communication 
between the Bar and its sections, developing new ser-
vices, promoting growth in membership and provid-
ing immediate problem solving for its members. The 
Negligence Council is excited to participate in this 
program and will keep you advised of its progress. 

In the past years, there have been a number of 
efforts by our legislators to amend the “affi davit of 
merit” requirements under MCL 600.2912 regarding 
malpractice lawsuits. It has been argued that these 
requirements were too stringent and prevented both 
Plaintiffs and Defendants access to the courts. Chang-
es were proposed by lawyers and legislators alike that 
would eliminate certain defi nitive sanctions for “fail-

ing to comply” due to 
clerical or other non-
substantive errors. 

In a nutshell, there 
were lobbying efforts 
from the Michigan 
Medical Society and 
the Chamber of Com-
merce to maintain 
the status quo of this 
statute. The present 
bill promoting these 
changes appears to be 
stalled in the Legisla-

ture, if not completely “derailed”. If you need 
any further information on this issue, you can 
contact Todd Tennis of Capitol Services, Inc. 
at 517-372-0860, for an up-to-date assessment. 
The Council maintains a watchful eye on pro-
posed legislation that may impact our practice 
and will continue to keep you advised of any 
signifi cant bills that are introduced. 

One of our goals this year is to increase our 
section’s membership. The Council believes it 
can be more responsive, relevant and account-
able to its members if all that are practicing 
Negligence Law have a voice. We want to 
know the trends, problems, concerns and is-
sues we are all facing, regardless of years in 
the practice or the size or locale of our law 
fi rms. We will be canvassing a number of our 
members to determine how best to accomplish 
our mission. 

Let the New Year bring us peace, prosperity, 
health and hope!! 
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The views expressed in this Newsletter 
do not necessarily refl ect the views of the 
Council or the Section. This publication 
does not represent an endorsement of any 
comments, views, or opinions expressed 
herein. Any opinions published herein 
are opinions of the authors, and will 
hopefully provide an impetus for further 
discussion of important issues.

Introduction
Supreme Court Administrative Order 2004-5 takes effect January 

1, 2005 and creates an “expedited summary disposition docket” in the 
Court of Appeals. Under this rule, all appeals from a grant or denial 
of a motion for summary disposition under MCR 2.116 will be put on 
a new fast track for resolution. Other appeals will continue to be han-
dled under the existing rules, but the new rules make serious changes 
for appeals from summary disposition motions, which is about half of 
the appeals that go to the Court of Appeals.

Highlights
Fast track appeals start in the same way as conventional appeals, 

with a claim of appeal or an application for leave. Once the claim is 
fi led or leave is granted, though, the goal is to conclude the entire ap-
peal within 6 months. To do this, many deadlines are shortened:
 ● Cross appeal must be fi led within 14 days (down from 21).
 ● Transcript must be provided within 28 days (down from 91).
 ● Appellant’s brief is due in 28 days (down from 56 or 112   

  with extensions).
 ● Penalty for late brief: sanctions after 7 days, dismissal after 14.
 ● Appellee’s brief is due within 21 days (down from 42 or 98 
   with extensions).
 ● Trial court motion briefs are to be fi led in the Court of Appeals.
 ● Reply brief is due in 14 days (down from 21).
 ● Oral argument will not normally take place.
 ● Opinion is due 35 days after submission of the case to a 

panel.

Scope
The new procedure applies to all appeals from grants or denials of 

summary disposition. It applies both to appeals of right and to appli-

"EXPEDITED APPEALS" IN THE 
COURT OF APPEALS

APPELLATE PRACTICE IN THE FAST LANE

BY HAL O. CARROLL AND TIMOTHY A. DIEMER, VANDEVEER GARZIA, P.C.BY HAL O. CARROLL AND TIMOTHY A. DIEMER, VANDEVEER GARZIA, P.C.
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cations where leave is granted. 
But it applies only to orders 
that address only disposition on 
grounds stated in MCR 2.116. 
“Orders that reference other is-
sues between the parties will not 
be eligible for this track.”1 

Effective date
Since the new procedure ap-

plies to all appeals fi led after 
January 1, 2005, it can apply to 
summary disposition motions 
decided roughly after December 
11, 2004, which in turn means it 
can apply to motions fi led in mid 
to late November.

Supreme Court Administra-
tive Order 2004-5 is to be in 
effect for two years while its 
operation is monitored. The rule 
contains many details and at this 
point we have only the rule itself 
and no practical experience for a 
guide, but the following are the 
main points, with some sugges-
tions for the practitioner.

Note: The Court of 
Appeals is expected to 
adopt IOPs (Internal 
Operating Procedures) 
for this procedure, 
which will likely ad-
dress details in its appli-
cation. Watch the court’s 
website for these.

Filing the appeal
Claim of appeal or applica-

tion. The changes here are not 
great. The appellant or applicant 
will still have 21 days from the 
summary judgment order or the 
order denying reconsideration.

Cross appeal time is short-
ened from 21 to 14 days.

PLAN AHEAD: You 
will likely know ahead 

of time whether an 
appeal from the trial 
court’s ruling is likely, 
so plan ahead. If a mo-
tion has been addressed 
in several hearings, 
order each transcript as 
you go. Set a decision 
schedule, keep track 
of dates, and advise 
the client ahead of 
time of the shortened 
turnaround time on 
decisions regarding the 
appeal. 

Removal from 
fast track

By motion or 
sua sponte. The 
court can remove 
the case from the 
expedited track 
and restore it to 
the normal docket 
on its own initia-
tive. The appellant 
can fi le a motion to remove, but 
must fi le the motion with the 
claim or application. The ap-
pellee’s motion to remove must 
be fi led no later than the due date 
for its brief.

Effect of removal. If the mo-
tion is granted, then each party 
is entitled to fi le a full brief as in 
any other appeal, with the nor-
mal lengths and time limits. The 
time limits will start on the date 
of the order removing the case 
from the fast track docket. 

Ordering the transcript
Appellant’s waiver. As be-

fore, the appellant must order 
the transcript of the hearing if 
one is to be provided, but now 

the appellant can waive the 
hearing transcript. If the appel-
lant waives the transcript, the 
appellee can order it, within 14 
days of service of the waiver.

28 days. Another change 
is that the court reporter is re-
quired to provide the transcript 
within 28 days from the date it 
is ordered. The court reporter’s 
fee is set at $3.00 per page and 
50 cents per page for copies, but 
this is cut automatically to the 
normal rate of $1.75 per page 
and 30 cents per page if the tran-

script is late. 
This built-in 
enforcement 
m e c h a n i s m 
should help 
avoiding the 
problem of 
delayed tran-
scripts.

Late tran-
script. If the 
transcript is 

late, within 7 days, the appellant 
must fi le either a motion to show 
cause or a motion to extend the 
due date. Filing this motion will 
toll the due date for the brief and 
the court’s order will specify the 
new due date.

CONSIDER ordering 
the transcript at the 
hearing. It is not clear 
whether the 28-day re-
quirement for the court 
reporter applies in this 
situation, but you can 
legitimately order it for 
use in a motion for re-
hearing. This way, you 
may well have it when 
you fi le the claim or 
application and be able 

Continued on page 4

"Supreme Court 
Administrative Order 
2004-5 takes effect 
January 1, 2005 and 
creates an “expe-

dited summary dispo-
sition docket” in the 
Court of Appeals."
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"Expedited Appeals" . . . 
Continued from page 3

to fi le it immediately. 
The point is not to save 
a little on the reporter’s 
fees, but simply to get 
the transcript as soon 
as possible.

Docketing statement
No docketing statement is 

required if the case stays on the 
fast track. If the case is removed 
from the fast track, the docketing 
statement is due in 14 days.

Appellant’s brief
Due in 28 days. The serious 

changes come in the briefi ng 
schedule. The times are short 
and the penalties are severe. The 
appellant’s brief is due 28 days 
after the later of (1) the fi ling 
of the claim of appeal, (2) the 
entry of the order granting leave 
or (3) the fi ling of the transcript. 
If the transcript is not fi led when 
due, and if the appellant fails to 
fi le either motion, the due date 
for the brief will be calculated 
from the date the transcript was 
due. Note, however, that the rule 
also states that in this situation, 
the appellant’s brief is due 56 
days after the claim of appeal is 
fi led or 28 days after leave was 
granted. Note also that the rule 
states that the due date for the 
appellant’s brief is not extended 
when the appellee orders the 
transcript. 

ORDER THE TRAN-
SCRIPT. How all of 
these provisions work 
together is not entirely 
clear, but this is no 
place to test the lim-
its of the rule. By far 
the safer course is for 
the appellant to order 

the transcript, which 
should be inexpensive 
anyway, and avoid 
the possible questions 
about timeliness. This 
also gives the appellant 
a bit more time to write 
the brief.

Extension of due date – 14 
days. Gone is the liberal rule 
allowing two extensions of 28 
days each on top of an initial 56 
days for the appellant’s brief, for 
a total of 112 days. Now, there 
can be one 14 day extension 
for “good cause shown.” Under 
conventional procedure, the ex-
tension was a matter of right and 
the motion was pro forma. The 
motion must be fi led before the 
due date and if timely fi led, tolls 
the due date. The motion is to be 
decided “forthwith.”

Penalty for late brief – sanc-
tions and dismissal. In normal 
practice the only penalty for an 
untimely brief is loss of oral 
argument. The new sanctions 
are more severe. If the brief is 
fi led more than 7 days after the 
due date, the court “shall issue 
an order assessing costs.” That 
order will contain a warning that 
the appeal will be dismissed if 
the brief is not fi led “within 14 
days after the deadline.” After 
14 days, dismissal is mandatory: 
“the Court of Appeals shall is-
sue an order that dismisses the 
appeal and that may assess addi-
tional costs.” These are manda-
tory words and every appellant 
must take them seriously. The 
rule says nothing about rein-
statement on motion.

SUGGESTION: This 
is where planning 
ahead can help. Plan 
on fi ling on the due 
date and not asking 
for an extension. The 
effort does not justify 
the benefi t, especially 
where the extension 
is by permission and 
could easily be denied. 
The Court of Appeals 
may develop a practice 
of granting requests, 
but at this point the 
risk is too great. Let 
someone else ex-
plore the limits of the 
Court’s tolerance. 

Length is shortened. The 
length has been reduced for 50 
pages to 35 pages, starting with 
the statement of facts. 

Trial court motion and 
brief. When each party fi les 
its brief, it must also “provide 
the Court of Appeals with that 
party’s summary disposition 
motion or response, brief and 
appendices.” The rule does not 
specify that this be a separate 
fi ling, so it should be suffi cient 
to make the trial court motion 
and brief and each of the trial 
court exhibits an exhibit to the 
appellate brief. This means that 
appellants and appellees need to 
look at the trial court brief in a 
different light. It is now a formal 
part of the appeal process. 

SUGGESTION: Put 
more effort into the 
trial court brief. It is 
also to be considered 
by the Court of Ap-
peals as well as the trial 
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court. Since it will do 
double duty, it should be 
written more to an appel-
late standard, with more 
background and explana-
tion of how the issue fi ts 
within the broader scope 
of the issues an appellate 
court states. Remember, 
the appellate judges will 
not be as familiar with 
your case as the trial 
judge was.
COMMENT. One diffi -
cult tactical issue is how 
to coordinate the two 
briefs, i.e., to what ex-
tent the attorney should 
rely on and refer to the 
trial court argument as 
opposed to restating it.

Application as brief. Where 
the appeal is by application, the 
appellant has the option of relying 
in its application in lieu of a brief. 
The appellant does this by re-fi l-
ing fi ve copies of the application 
with a letter indicating its intent. 

Appellee’s brief
Due date – 21 days. The ap-

pellee’s brief is due “21 days after 
the appellant’s brief is served on 
the appellee.” Presumably this is 
the date of mailing rather than re-
ceipt, so the actual time is shorter 
than 21 days. 

Extension of due date. The 
rule here is the same as for the 
appellant – one 14 day exten-
sion for good cause shown. The 
practice tip is also the same: don’t 
count on an extension. Meet the 
deadline. 

Penalty for late brief. The 
order does not specify a penalty 
for a late appellee’s brief. Pre-

sumably the case will just go 
forward without it, but it is bet-
ter not to be the fi rst to explore 
this territory.

Length. As with the appel-
lant’s brief, the length is 35 
pages.

Content. Like the appellant, 
the appellee must also fi le the 
trial court motion, brief and 
exhibits.

Reply brief
Due date – 14 days. The 

appellant is not required to fi le 
a reply brief, but if it chooses 
to do so, it can fi le a reply brief 
within 14 days (reduced from 
21) of the appellee’s brief.

Length – reduced by half. 
The reply brief is limited to 5 
pages of facts and argument, 
half the former length.

SUGGESTION: 
Consider a counter-
point format, such as 
“Appellee says . . . but 
. . ..” It is compact and 
focuses the response 
for maximum impact.

Oral argument
Notice of submission. The 

clerk is to notify the parties 7 
days after the appellee’s brief 
is fi led (or was supposed to 
be fi led) that the case will be 
submitted as a “calendar case.” 
Note that this date is not tied 
to the reply brief, but to the 
appellee’s brief.

Oral argument. The new 
procedure does not expressly 
forbid oral argument, but it 
looks as though it will be rare. 
The reference to a “calendar 
case” and a separate statement 
that sets a time limit for the 

deliver of the opinion and ties 
it to “submission of the case to, 
or oral argument before” a panel 
indicate that oral argument may 
be allowed. But there is no right 
to oral argument and no guaran-
tee the court will grant it. It is 
likely that oral argument will be 
much less common in fast track 
appeals.

SUGGESTION: (1) 
Since the practitioner 
cannot count on oral 
argument, the briefi ng 
assumes even greater 
importance. The practi-
tioner should try, as far 
as possible, to antici-
pate questions a panel 
might have at oral 
argument and address 
them in the brief. (2) 
Still, there is no reason 
not to include the stan-
dard “oral argument 
requested” on the cover 
of the brief.

Opinion
Due date – 35 days. The 

order requires that the opinion 
“shall be issued no later than 
35 days after submission of the 
case to or oral argument before 
a panel.”

Summary
Whether the rule will suc-

ceed in resolving these appeals 
within the stated goal of 180 
days is open to question, which 
is why the administrative order 
contemplates monitoring. It is 
not entirely clear how the new 
procedure will work in practice, 
and how the Court of Appeals 
will apply it. The practitioner, 

Continued on page 11
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State Bar of Michigan Negligence Law Section Seminar
In conjunction with

                  The Michigan Trial Lawyers Association
                                           &
                  The Michigan Defense Trial Counsel
Sail aboard Royal Caribbean’s Enchantment Of The Seas

March 10-14, 2005

Ports of Call Arrive Depart

3/10 Fort Lauderdale, Florida 5:00 PM

3/11 Key West, Florida 7:00 AM 2:00 PM

3/12 Cozumel, Mexico 10:00 AM 8:00 PM

3/13 At Sea

3/14 Fort Lauderdale, Florida 8:30 AM

Prices per person:

Interior Stateroom Cat K $579.00
Outside Stateroom Cat H $779.00

Outside Stateroom Cat G $789.00
Outside Stateroom Cat F $839.00

Junior Suite with Balcony $1159.00

Seminar on Sunday morning(program to be announced)

                    Fee $100 members/$120 nonmembers

While onboard enjoy:

Rock-climbing wall

Casino RoyaleSM

Themed bars and lounge

Eight bars and lounges

Stunning Centrum, an open atrium featuring shopping 

Outdoor pool

Indoor/outdoor pool in a Solarium with a sliding roof

ShipShape® Day Spa and Fitness Center

Reservations. A deposit of $200.00 per person is required to secure reservations. Please make checks payable to 
The World of Travel or complete credit card information.   Final payment is due December 10, 2004.
Documentation. Proof of citizenship is required for international travel-valid passport or birth certificate with the raised seal and 
accompanying picture id.  Please be sure name on reservation form matches exactly your official identification.
Air Reservations.  We have limited group space on Spirit Airlines non-stop service between Detroit and Ft. Lauderdale to coordinate 
with the cruise.  Rate per person is $279.00 including taxes and processing fee.  Deviations are not possible on group space.  Should you 
wish alternate arrangements please call for individual reservations.
Cancellations & Refunds. Reservations must be cancelled in writing to The World of Travel to qualify for a refund. Cruise fees apply 
as follows: from date of booking until December 10-$50.00 per person; Cancel December 11-January 30-$150.00 per person; Cancel 
January 31-March 1 50% per person plus a $50.00 administrative fee and cancel March 2 or later no refund/100% penalty.
Air penalty per person, Cancel January 8-February 1 $70.00 penalty; cancel February 2 or later air is non refundable/100%penalty.  If 
you cancel reservations and a replacement is found at least 24hours prior to departure, penalty is only $100/person.
Transfers. Transfer from Ft Lauderdale airport to the pier are not included and are $22.00 per person roundtrip
Insurance. Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices.

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com
------------------------------------------------------------------------------------------------------------
                    Cut and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302
 Name(s) _______________________________________________   Desired Category __________________
Address _______________________________________________  Email ____________________________
Day time phone_____________________ Office phone _______________________
Group air ( ) yes  ( ) no ( If yes add $100 p.p. to the deposit)   Transfer  ( ) yes  ( ) no    Insurance  ( ) yes  ( ) no
Number of seminar attendees __________ member __________  nonmember   _________
Payment $___________ ( ) check  or ( ) credit card # _________________________________ Exp date ________
Credit Card Billing Address _____________________________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any 
cause whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage 
or any article belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out 
of the program at any time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an 
agent in arranging for transportation, cruise accommodations and other services and does not assume any responsibility or liability for injury, damage, 
inconvenience, loss, accident, delay or change in schedule, however caused or arising.
I/We have read and understand the responsibility and cancellation policies.
Signture ______________________________________________________                                                          State Bar 2005
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Member Profi les

Jose’ 
Brown

J o s e ’ 
Brown was 
born here in 
the United 
S t a t e s , 
h o w e v e r 
his mother 
was born in 
Nicaragua. 
All of the 
boys in the 

Brown family were named by his 
father and the girls were named 
by his mother, thus the name Jose’ 
Brown. He attended Lansing 
Catholic High School continuing 

Jose' Brown
Cline, Cline and 

Griffi n

Continued on page 12

on to Michigan State University, 
graduating in 1978 with a degree 
in Finance and Business. Jose’ 
found the motivation to become 
a lawyer from his father, a Circuit 
Court Judge. He had a sense of 
justice when raising the family. 
That sense of justice leads Jose’ 
to Thomas Cooley Law School 
and in 1981 he completed his Law 
studies.

Jose’ has been with Cline, 
Cline & Griffi n in the Flint area 
since 1984. The nature of his 
practice is medical malpractice 
defense. Within this area there are 
several challenges Jose’ sees. One 
being, the “bashing” of lawyers, 

another challenge is the basis for 
tort reform has become political 
rather than fair. This being said, 
Jose’ still feels our system of 
justice makes the U.S. the most 
outstanding country in the world. 
While there are challenges, one 
of the best rewards for Jose’ is 
volunteering his time. Jose’ is 
a volunteer as a docent at the 
Michigan Hall of Justice Learn-
ing Center. Volunteering his time 
allows Jose’ to give back some of 
the great youth he experienced. 
Jose’ doesn’t consider the law as a 
career but rather a lifestyle.

Jose’ became involved with 
the Negligence Law Section 
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Trial Practice Book Available
 About the Author

David R. Parker is a shareholder in the fi rm of Charfoos & Christensen, P.C. 
He is an appellate specialist who became associated with the fi rm in 1983. In his present role 

with the fi rm, he has primary responsibility for appeals in the Michigan Supreme Court, the Michigan 
Court of Appeals, the United States Sixth Circuit Court of Appeals and the United States Supreme 
Court. He also heads the fi rm’s research department, assists in briefi ng dispositive motions in trial 
court and prepares seminar material. Parker’s keen interest in the art of writing briefs and his strong 
presentational skills have earned him the well deserved respect of the state legal community. 

 Parker assisted in researching, drafting and editing the widely used book Personal Injury 
Practice: Technique and Technology, which he updates periodically for the publisher. His other works 
include Starting the Case in the 90’s: A Current Manual of Michigan Complaints, Michigan Medical 
Malpractice Cases Annotated: 1987-1993, Still Starting the Case-2001: An Updated Collection of 
Michigan Complaints,” The Works: Medical Malpractice 1993-1997, and The Works Part II: Medical 
Malpractice Cases 1998-2003.

David R. Parker
Charfoos & Christensen, P.C.

5510 Woodward Ave
Detroit MI 48202

313-875-8080 -- Phone
313-875-8522 -- Fax

drparker@c2law.com

Cost: Section Members $25.20
Non-Member  $35.80

 “The Negligence Law Section’s Trial Handbook 
is concise, yet useful.  This book is a great 
resource for both new and experienced lawyers.”

 
D. Andrew Portinga

Miller, Johnson, Snell & Cummiskey, P.L.C.
Chair of  the Young Lawyers, Section, 2004 

To order your copy of the Negligence Law Section – Trial Practice Book send 
your name, fi rm and mailing address, along with your check made out the 

State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section

PO Box 66
Grand Ledge MI 48837

“A handy primer that will benefi t the new 
practitioner as well as the seasoned trial lawyer.” 

Robert June 
Law Offi ces of  Robert June, P.C.

Chair of  the Litigation Section, 2004 



9Negligence Law Section Quarterly, Winter 2005

Legislative Update
BY TODD TENNIS

END OF SESSION REVIEW

Todd N. Tennis 
has been a lob-
byist with Capitol 
Services, Inc., a 
multi-client lob-
bying fi rm that 
specializes in 

representing non-profi t organi-
zations, since 1995. Prior to be-
coming a lobbyist, Todd earned 
a degree in political science from 
the University of Michigan, and 
worked as a staff representative 
for former State Senator Fred 
Dillingham. He has represented 
the Negligence Law Section of 
the State Bar since 1999. Todd 
lives in Lansing with his wife 
Cheryl and his son Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend 
Lansing, MI 48933

Phone: 517-372-0860
Fax: 517-372- 0723

As the 2003-2004 Michigan 
Legislative Session comes to 
a close, there are a number of 
issues in which the Negligence 
Law Section was engaged at 
the state level. The Section 
continued its position opposing 
the expansion of liability limits 
and immunities, and the end 
of 2004 will see most of these 
bills die due to inaction. Those 
being laid to rest include a bill 
to limit liability for canoe livery 
operators, and a bill to expand 
the limited immunity given 
to doctors in free clinics that 
was created just two years ago. 
Never fear, though, as both of 
these bills will undoubtedly be 
reintroduced next year.

As for the proactive portion 
of the Negligence Law Sec-
tion agenda, the end result this 
session can be summed up as 
“close, but no cigar.” Efforts 
to make changes to Michigan’s 
medical malpractice affi davit of 
merit requirements passed the 
House, but were not taken up 
for a vote in the Senate. This 
two-bill package (House Bills 
5338 and 5905, sponsored by 
Representative Jim Howell, R-
St. Charles) was the primary 
focus of the Negligence Law 
Section’s legislative efforts this 
session. The bills went through 
many changes after long work-
ing sessions with the insurance 
industry, but the Michigan State 
Medical Society continued to 
oppose them even after these 
changes were made. 

These bills would allow attor-
neys to correct technical errors 
in affi davits of merit and affi da-
vits of meritorious defense with-
out running the risk of having 
their case dismissed or receiving 
a summary judgment against 
their client. They serve to pro-
tect both plaintiff and defense 
attorneys who are currently at 
risk for legal malpractice suits 
for affi davit of merit errors that 
may be no fault of their own. 
Further, the bills do nothing to 
hamper the ability of the affi da-
vit of merit system to weed out 
frivolous claims or defenses.

Efforts to convince the lead-
ership of the Michigan State 
Medical Society that the bills 
were not going to increase their 
members’ risk of being subject to 
non-meritorious lawsuits failed. 
Although invited to participate 
in the legislative working ses-
sions, they seemed reluctant to 
even discuss the issue. Instead, 
they sent out a number of com-
munications to their physician 
members claiming that the bills 
would undo tort reform and in-
crease their liability exposure. 

In Lansing, opposing new 
legislation is generally the easier 
and safer path, especially if it 
falls into a high priority area 
(and for physicians, it does not 
get much more “high prior-
ity” than medical malpractice). 
It was disappointing that the 
Medical Society chose to fl at out 
oppose rather than discuss the 
affi davit of merit bills, but it was 

not surprising. It was easier and 
safer for the Michigan Medi-
cal Society to simply refuse to 
negotiate than take the risk of 
endorsing a change in such a 
sensitive area. If the Negligence 
Law Section wants to pass these 
bills in the next Legislative ses-
sion, they will have to convince 
Michigan’s physicians that they 
have nothing to lose – and per-
haps, more importantly, some-
thing to gain. 
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The Negligence 
Council has extend-
ed its annual “Earl 
J. Cline Memorial 
Negligence Award” 
for 2004-2005 to 
Frank W. Brochert 
from the lawfi rm of 
Plunkett & Cooney, 
P.C.   Throughout his 
distinguished legal 
career, Mr. Brochert 

has demonstrated the highest of compe-
tence, integrity, and professionalism, quali-
ties for which all of us strive.  As recipient 
of this award, Mr. Brochert joins such past 
honorees as  Michael Stacey and Samuel 
Garzia.  Congratulations Frank!!!  

Frank W. Brochert
Frank W. Brochert is a senior trial attor-

ney at Plunkett & Cooney, P.C. and a mem-
ber of the fi rm’s Board of Directors. He has 
been licensed to practice law since 1968, 
and during that time, has built an outstand-
ing reputation as an aggressive advocate on 
behalf of his clients.

Frank is a member of the fi rm’s Bloom-
fi eld Hills offi ce where he participates in 
the litigation, municipal law and complex 
litigation practice groups. He has suc-
cessfully defended numerous high-profi le 
matters, including death and catastrophic 
injury cases, as well as claims seeking 
multi-million dollar damages.

Frank is a member of the American Bar 
Association, State Bar of Michigan, Detroit 
Metropolitan Bar Association, Detroit As-
sociation of Defense Counsel and Associa-
tion of Defense Trial Attorneys. He is a past 
treasurer and current president-elect of the 
American Board of Trial Attorneys (ABO-
TA) Michigan chapter, whose membership 

EARL J. CLINE MEMORIAL NEGLIGENCE AWARD PRESENTED

Frank W. Brochert Frank W. Brochert
Plunkett & Cooney PC

38505 Woodward Ave Ste 2000
Bloomfi eld Hills, MI 48304

P: 248-594-8220
F: 248-901-4040

E: fbrochert@plunkettcooney.com

requires proof of more than 50 major lawsuits tried to con-
clusion. For the past fi ve years, Frank has been a member 
of the local rules committee for the United States District 
Court for the Eastern District. 

Frank has been married to the beautiful Susan for 37 
years, and, together, they have fi ve wonderful children. 

Structured Settlement 
Consulting

We Provide Much More Than 
Annuity Quotes

SFA has been easing the financial concerns 
of claimants since 1985.

For more information on Structured 
Settlements, please call:

Cynthia Tewes Whitaker, MBA, CSSC

1-800-535-5492, ext. 15
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whether appellant or appellee, 
needs to proceed with extreme 
care, in light of the severe pen-
alties. For appeals of this type 
it is best to think of the appeal 
as starting in the trial court. 
Planning ahead can provide 
signifi cant benefi ts and avoid 
the substantial penalties that 
await the unprepared practi-
tioner. 

Hal O. Carroll and Timothy A. Di-
emer practice appellate law in the Ap-
pellate Department of Vandeveer Garzia. 
Vandeveer Garzia’s Appellate Department 
provides appellate services on a referral, 
contract or ghostwriting basis for plain-
tiffs and defense. Their email addresses 
are hcarroll@vandeveergarzia.com and 
tdiemer@vandeveergarzia.com.

Fast Track
Continued from page 5

Hal O. Caroll

Timothy A. Diemer

FAST TRACK APPEALS 

--- ARE YOU READY? 

STARTING JANUARY 1, SUMMARY DISPOSITION APPEALS WILL BE 

HANDLED ON A “PRIORITY” BASIS IN THE COURT OF APPEALS. 

 Briefing time is cut in half.

No extensions by stipulation – only by motion, 14 days and for “good cause” shown. 

 Costs assessed if brief is 7 days late, dismissal after 14 days. 

Retain the services of an experienced appellate team with the resources and manpower to handle 

expedited appeals.  Hal O. Carroll, head of the Appellate Department at Vandeveer Garzia, has 25 years 

appellate experience representing plaintiffs and defendants in over 260 appeals.  Timothy A. Diemer 

worked as a Research Attorney in the Research Division of the Court of Appeals and gained unique 

insight into the appellate process by preparing draft opinions for the court. 

Appeals can be handled as co-counsel, or on a referral or ghostwriting basis. 

Contact Hal Carroll at (248) 312-2909 or hcarroll@vandeveergarzia.com,

or Tim Diemer at (248) 312-2969 or tdiemer@vandeveergarzia.com.

VVGG

Endnotes
1 Administrative order 2004-5 p 6. The order is available on the court’s website.
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through two of his partners who 
had a wonderful experience with 
the Section. Also, Jose’ sees some 
of the best lawyers in his fi eld in-
volved with the Section.

To Jose’ the Section provides 
Michigan lawyers with a voice 
in the Legislative and Executive 
Branches. Strength from the best 
and brightest is paramount. The 
Section also provides communi-
cation as to changes tailored to 
negligence lawyers, which avoids 
negligent lawyers.

Jose’ has several hobbies and 
interests outside of work. He is 
a coach of premier soccer at the 
U11 to U14 age group. Jose' is 
also a fi sherman. He has caught 
the 2nd largest Tiger Musky in the 
State of Michigan record books, 
but continues after the largest. 
Running is another one of Jose’s 
hobbies. He qualifi ed for the 
Boston Marathon twice. Jose' will 
bike over 1500 miles this year, 
including the Dalmac Bike Ride 
(Lansing to Mackinaw Bridge).

Jose' T. Brown
Cline, Cline & Griffi n PC

1000 Mott Foundation Building
Flint, MI 48502

P: 810-232-3140
F: 810-232-1079

Member Profi les
Continued from page 7

Bryan J. 
Waldman

Bryan J. 
Waldman 
was born 
at Sparrow 
Hospital in 
Lans ing , 
Michigan, 
but grew 
up in Hun-

Bryan Waldman
Sinas Dramis

tington Woods, Michigan. He 
then went onto Michigan State 
University. The motivation to 
become a lawyer and attend 
Wayne State University Law 
School came from his father. 
Bryan’s father is a trial lawyer. 
Seeing the impact his work had 
on people’s lives was a major 
impact on Bryan’s decision to 
become a trial lawyer. Bryan’s 
father also encouraged him to 
read books and articles that dem-
onstrated the impact lawyers 
could have on workers’ rights 
and civil rights.

Bryan has been at the Sinas 
Dramis Law Firm for approxi-
mately seven years. He is a 
plaintiff’s lawyer. Bryan handles 
all types of personal injury cas-
es. However, the majority of his 
cases involve claims for no-fault 
benefi ts, automobile negligence 
cases, and railroad/FELA claims. 
There are many challenges and 
rewards practicing in this area 
of law. The greatest challenge 
in the practice of law is coping 
with the rapidly narrowing abil-
ity to assist people due to legis-
lative reforms and the rewriting 
of Michigan tort law by Michi-
gan appellate courts. The most 
discouraging part of his job is 
explaining to someone who 
has been signifi cantly harmed, 
through the clear fault of some-
one else, that the law does not 
allow for recovery in their case, 
when the law is clearly unfair or 
unjust. The most rewarding part of 
his practice is being able to make 
a difference in a person’s life. For 
example, obtaining compensation 

that will allow them to keep their 
home when they have been out of 
work for a signifi cant amount of 
time due to an injury, or obtaining 
a wheelchair, medical equipment, 
or handicap-accessible housing 
from an injured person’s insur-
ance company. This obviously al-
lows him, and others who practice 
this type of law, to feel extremely 
good about what they do.

Bryan became involved in the 
Negligence Section partly be-
cause his fi rm has always been ac-
tively involved with the Section, 
and partly through friends and 
acquaintances who were serving 
on the Council. He believes the 
Negligence Section Newsletter 
is extremely helpful in providing 
practitioners with useful updates 
and developments in the law. 
Additionally, he believes the 
Negligence Section has the abil-
ity to, and has been doing an in-
creasingly better job of educating 
lawmakers and judges regarding 
the real world effect of proposed 
legislation and/or court decisions.

Outside of work, Bryan enjoys 
spending time with his children 
and being involved in their school 
and athletic activities. Running, 
cycling, golf, and politics, round 
out his list of hobbies and 
interests. 

Bryan J. Waldman
Sinas Dramis Brake Boughton & 

McIntyre PC
3380 Pine Tree Rd
Lansing, MI 48911

P: 517-394-7500
F: 517-394-7510
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Stay Connected. 

Visit the Section webpage  
www.michbar.org/

negligence
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The Representative Assembly has created a new Discussion 
Board for Michigan lawyers addressing two issues before the 
Michigan Supreme Court: PROPOSED Michigan Rules of Pro-
fessional Conduct (MRPC) and NEW Michigan Standards for 
Imposing Lawyer Sanctions (MSILS). Both will affect every law-
yer practicing within the State of Michigan. The Representative 
Assembly will debate both at its January 22, 2005 meeting. The 
deadline for submitting comments to the Supreme Court is Febru-
ary 1, 2005.

The Discussion Board was created in an effort to open commu-
nication and ensure informed debate. The MSILS portion includes 
14 issues for comment. The PRPC portion includes 5 issues for 
comment. We encourage you to visit the site as soon as possible. 
Although only Assembly members may post comments directly 

REPRESENTATIVE ASSEMBLY SEEKS INPUT REGARDING 
MRPC & MSILS 

on the site, any member of the 
State Bar can view the site and 
submit comments to their respec-
tive Assembly Representative. 
Directions and details are pro-
vided on the site.

These are VERY important is-
sues facing our profession in the 
State of Michigan. We encourage 
your participation. 

RA Discussion Board: 
http://repassembly.michbar.org 

Elizabeth A. Jamieson, 
SBM Representative Assem-

bly Chairperson
 

THE SECTION HAS A NEW TREASURER!

FACILITATIONS
Al Rutledge has been a trial attorney for 37
years exclusively in the fields of personal injury, 

property damage, and commercial litigation. 
He has also served as an independent arbitrator 

and facilitator since 1984.

Alvin A. Rutledge
4000 Penobscot Building

Detroit, Michigan
313-961-9340

arutledge@rmrtt.com
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Advertise in the
Negligence Law Section Quarterly

4 times per year, the 
Michigan Negligence Law Section Quarterly reaches:

• Over 2,000 Negligence members directly
• Various courts and law libraries

Your ad for services of products – or your political ad 
– targets people you want and need to reach most.

Cost of ad per issue:
$450 – back cover
$350 – full page
$200 – half page

$175 – quarter page 
For details contact:
Madelyne C. Lawry

Negligence Law Section
PO Box 66

Grand Ledge MI 48837
Phone: 517-712-4389
Fax: 517-627-3950

Email: neglawsection@comcast.net

Lawyers, litigants, witnesses, 
court personnel and judges will 
soon be able to read timely in-
formation on disabilities issues 
via a series of four electronic 
newsletters. 

The State Bar of Michigan 
Standing Committee on Justice 
Initiatives and its Equal Access 
Initiatives team began distribut-
ing these newsletters in early 
November.

The fi rst newsletter is entitled 
Deaf and Hard of Hearing, and 
focuses on those issues in the 
courtroom setting. It contains 
four sections of information, 
including legal requirements 
for access to the court system, 
practical problems that arise in 
the court setting, and sugges-
tions for deaf or hard of hearing 
persons in the courtroom. A ref-
erence section with hyperlinks 
to other information is also 
included, with a direct link to 
SCAO Form MC 70, Request 
for Accommodations. 

“There are 56 million people 
in this country with disabilities, 
representing all walks of life,” 
said Charlotte Johnson, Chair of 
the State Bar Equal Access Ini-
tiative. “We encourage as many 
people as possible to read the 
fi rst newsletter, sign up for the 
free subscription for the remain-
ing three issues, and ask others 
in the profession and the public 
to subscribe to this service,” 
Johnson said. She also expressed 
special thanks to the writers on 
the project. “Without Judge Ter-

NEW ELECTRONIC NEWSLETTERS TO FOCUS ON 
DISABILITIES ISSUES

anes, David Stokes, Kathleen 
Harris, and Paul Ulrich, this 
information would not be avail-
able in this very helpful form.” 

The fi rst newsletter was 
distributed electronically to all 
Michigan attorneys, members 
of the judiciary, and others who 
may have an interest in disabili-
ties issues. Recipients may sign 
up to receive the other three 
newsletters entitled Wheelchairs 
in the Courtroom; Non-Law-
yer Advocates for People with 
Cognitive Disabilities, and Low-
Cost Tips to Make Courthouses 

User-Friendly for People with 
Disabilities. There is no cost for 
the four newsletters, which will 
be posted on the Bar’s website 
at www.michbar.org/programs/
equalaccess.cfm so that mem-
bers of the public will have ac-
cess to the information as well. 

Funding for this project was 
provided in part by the New-
man Foundation. For more in-
formation, please contact Judy 
Hershkowitz at the State Bar’s 
Justice Initiatives Department at 
jhershkowitz@mail.michbar.org 
or 800 968-1441 ext. 6335.  
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Ripka, Boroski & Associates, L.L.C.
Certified Shorthand Reporters 

Services Offered: 

All phases of General and Technical Court Reporting  
On-line Deposition Scheduling 
Realtime  
Daily Copy  
E-Transcripts  
Condensed Transcripts/Word Index   
No-cost Deposition Suites at Both our Flint and Saginaw Locations  
Deposition Suite Locating
Video Referrals   
Competitive Rates Including Prompt Payment Discount  

Serving Michigan’s Legal Community since 1966. 
With our staff of 20 Reporters, we are ready to handle even 

your most challenging orders with 
 knowledge, ingenuity and integrity! 

Call, E-mail or  schedule your next deposition online today. 
www.ripkaboroski.net 

PH. (810)234-7785 / FX. (810)234-0660 / TOLL FREE (800) 542-4531 

 WWW.RIPKABOROSKI.NET 

Flint Office
P.O. Box 1206

717 S. Grand Traverse
Flint, MI  48501-1206

Saginaw Office 
One Tuscola Street 

Suite 305 
Saginaw, MI  48607


