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FROM THE CHAIR

David R. Getto

Golf, relaxation, fine dining, good com-
pany, plus an absorbing, entertaining seminar
program for the entire family...

June 6—9, 2002
The Inn at Bay Harbor, Petoskey

Jean at the World of Travel, 248-203-0022
I am excited about our Annual Seminar

Weekend June 6-9. The Inn at Bay Harbor,
Petoskey, is a first class facility with Victorian
touches like tourettes, balconies and majestic

columns. Situated on a point in Little
Traverse Bay, it sports an Arthur Hill golf
complex dubbed the “Pebble Beach of the
Midwest”. Relax at the spa, shop at quaint
specialty stores, enjoy the beach and take
your children on a shoreline search for
Petoskey stones.

Our Friday morning seminar features a
presentation by Oregan trial attorney, Steven
Rosen, who weaves famous movie film clips
of trials into a fascinating interactive dis-
course on trial tactics and juror expectations.
Bring the family; you don’t need to be a law-
yer to enjoy and learn from this program.

Tee times are being reserved for Friday
afternoon and a scramble tournament is
planned for Saturday. More details are avail-
able on page 15 of this publication.

I look forward to seeing you and your
family this June.
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     The research for this article was
done in connection with a trilogy of
highway lawsuits filed against MDOT
regarding a one-quarter (1/4) mile
stretch of M-66 near Battle Creek.
This portion of roadway was the
scene of approximately. 100 Acci-
dents since 1980, including over 40
loss of control collisions, including
three (3) separate fatal collisions over
an 18 month period between August
1990 and March 1992. Virtually all of
the loss of control accidents and the
three (3) fatal collisions involved wet
weather conditions with vehicles los-
ing control and leaving their lane of
travel. Significant contributing causes
of each were certain defects in the
road defects in the road surface, pri-
marily attributable to a defective as-
phalt pavement mixture and an inad-
equate superelevation of the roadbed,
in the curved portions of the road.

Asphalt Pavement Composition

Paved road surfaces in this country are of two primary
types: portland concrete and hot mix asphalt concrete, also
known as bituminous pavement. While both forms of pave-
ment use a mineral or rock material as the primary component,
portland cement uses a mineral based binder to hold the rock
particles together, whereas asphalt pavement uses a petroleum
based cement. Hot mix asphalt concrete, while not as durable
as portland concrete, is an economical road paving material
suitable for use under all normal traffic conditions. When prop-
erly designed, asphalt pavement yields a safe and comfortable
road surface that provides sufficient surface friction neces-
sary for safe traffic use.

Asphalt pavement is composed of three (3) basic com-
ponents: (1) aggregate material (i.e., the rock particles); (2)
asphalt cement (the black tar-like substance); and (3) air voids.
While the ingredients for hot mix asphalt concretes are few in
number, even the slightest variations in the characteristics and

Introduction
By Steven A. Hicks, Editor

When I first started working as a personal injury attor-
ney, I had no idea what my future held other than that, for
the time being, it would involve the subject of asphalt pave-
ment. Over the next eight months, I worked on a series of
cases against the Michigan Department of Transportation—
all of which involved motor vehicle accidents on the same
quarter-mile stretch of roadway on M-66 near Battle Creek.
In each case (two of which involved fatalities), it was al-
leged that defects in the roadway itself caused vehicles to
hydroplane in wet weather conditions. During that period, I
learned everything I could about the composition of asphalt,
road surface friction, and hydroplaning. To this day, I com-
ment on wheel ruts, corrugation bumps, and raveling when
I see these conditions on the road. Recent Supreme Court
rulings (and the efforts of subsequent appellate panels to
apply those rulings) have made me think about pavement
again.

On July 28, 2000, the Supreme Court issued its opin-
ion in two consolidated cases entitled Nawrocki v
Macomb County Rd Comm’n, and Evens v Shiawassee
County Rd Commm’rs. The Supreme Court’s ruling in
Nawrocki/Evens overturned prior law in this State, includ-
ing most notably, the Court of Appeals’ holding in Pick v
Szymczak. As a consequence of the its ruling in Nawrocki/
Evens, the scope of the highway exception to governmen-
tal liability has been significantly narrowed. In a nutshell,
such claims are limited to defects involving the “improved
portion of the highway designed for vehicular travel,” or in
other words, the “actual roadbed.” Claims involving traf-
fic control devices, sight line restrictions, and other al-
leged design defects, have all been rejected as being be-
yond the scope of the highway exception. In light of this
significant change, I asked the two attorneys who intro-
duced me to this subject for permission to update some
material they originally composed in handling the M-66
cases. I hope it will provide members of the Negligence
Law Section with some information on the subject of as-
phalt pavement and its relevance today to possible high-
way defect claims under the current state of the law.

Highway Defect Claims
After the Supreme Court’s Ruling in Nawrocki/Evens

Is Something Wrong with the Actual Roadbed?
By George T. Sinas and David R. Brake

George T. Sinas

David R. Brake
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amount of each component can drastically effect whether a
suitable pavement mixture will result when combined together.
These three (3) components of asphalt pavement are illustrated
in Figure 1 and Figure 2.

Asphalt, or asphalt cement, is a black, tarry, petroleum
based product. At temperatures above 70°,
asphalt becomes a pliable, putty-like sub-
stance and thus, asphalt alone could not be
used as a road surfacing material as it would
simply be pushed off the roadway from
normal traffic use. Furthermore, asphalt,
being a petroleum product, is substance that
when wet, is slippery and does not have
suitable friction characteristics.

The aggregate, or rock particles, pro-
vide durability and friction in a paved road
surface. Aggregate alone can be used as a
road surfacing material, with the result be-
ing a common gravel road. However, gravel
roads are not durable and do not yield a
smooth surface. When combined with as-
phalt in the proper proportions, however,
the aggregate material can be compacted to
a smooth surface with the aggregate par-
ticles becoming “locked” together to form a
stable compound.

Each particle of the aggregate material
has a number of distinct characteristics.
The most obvious is the size or “grade” of
the particle. A wide distribution of particle
sizes is needed so that the aggre-
gate material will “lock” together.
Larger size stones are generally de-
sirable for roadway because they
will interlock to form a stable sur-
face. If the particles are too large, however, a rough surface is
created which affects surface ride quality.

The larger size aggregate particles are called the “coarse
aggregate.” In order to make a stable and durable mixture, a
certain amount of smaller size particles are necessary which
are called the “fine aggregates.” Even smaller particles, called
“dust” or “mineral filler” are also necessary in order to
“thicken” the asphalt to improve stability. Thus, it is important
to have the right combination of aggregate sizes in order to
yield a suitable asphalt mixture.

The shape of the aggregate materials is also important. Ir-
regularly surfaced rocks provide for greater stability than
rounded particles.

Even more important is the texture  of the aggregate mate-
rial. Obviously, coarse textured particles will “lock” together
much better than smooth surfaced rocks. While coarse texture
is desirable, it is often not found in nature as many rock par-

ticles have become polished by the elements over millions of
years. That being so, it is often necessary for naturally found
rock materials to be mechanically crushed in order to give the
material a suitable texture.

Aggregate material which yields the best paving mixture is
made up of larger, irregularly surfaced,
coarsely textured particles. Imagine a jar
filled with rocks with such characteristics:
When filled to the top, the rock particles
will become locked together in the jar be-
cause of the irregular shape and coarse tex-
tures. In contrast, picture a jar filled with
small rounded particles, such as BBs, which
will not lock together and will remain move-
able. As noted earlier, however, a certain
amount of smaller sized materials should
also be mixed in with the larger irregularly
surfaced particles in order to yield the opti-
mal mixture.

Once a paving contractor receives
the specification for a given paving project,
it will assemble a stockpile of each of the
three sizes of aggregate material: (a) the
coarse aggregates; (b) the fine aggregates;
and (c) the mineral filler or dust. The size of
each stockpile will depend upon the amount
of pavement mixture that is needed to com-
plete the project.

The asphalt pavement industry has
designed specifications for the size and
shape of aggregate materials. Each state
highway department, including Michigan,
has adopted its own size or “grade” require-
ments for the aggregate material. The ag-
gregate is measured by passing samples

through screens or sieves with certain sized holes. The design
specifications for the gradation of the aggregate will provide
for a certain percentage of an aggregate material passing
through various size screens. For example, all of the material
will pass through the largest size screen (usually one-inch) but
only a small fraction of the material will pass through the small-
est screen (.075 millimeters). Once the contractor assembles
his stockpiles, gradation testing is performed to determine
whether the aggregate material meets the size specifications.

The third major component of asphalt pavement is air
voids. This is space between the rock particles that remains
unfilled when the asphalt cement is added. Before adding the
asphalt, a certain amount of space will exist between the rock
particles which is called “voids mineral aggregate” or
“VMA.” The amount of voids mineral aggregate depends on
each aggregate material. For example, large, irregularly sur-
faced rocks will have considerable space between each par-

Figure 1
Schematic Illustration of Asphalt Pavement
Composition—Close-Up View

Continued on page 4
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ticle, giving it a high VMA content, whereas small, rounded
particles (such as sand) will have far lesser voids mineral ag-
gregate.

When asphalt is added to the aggregate material, the por-
tion of the openings between the particles (i.e., the VMA) not
filled by the asphalt is called the “air voids” which serve two
very important functions. First, asphalt cement, being a petro-
leum product, has “lubricating” properties. If the asphalt fills
all of the space between the aggregate particles, the rocks can-
not lock together to form a stable
mixture. Second, asphalt expands in
hot weather. The presence of air
voids in a pavement mixture allows
space for the asphalt to expand into
rather than forcing the rock particles
apart during warm temperatures.

While the presence of air voids
is important, too high of a percent-
age of air voids is undesirable be-
cause the pavement mixture will be-
come permeable and natural ele-
ments such as air and water can in-
vade the pavement mixture, causing
deterioration over time.

Once the contractor obtains the
aggregate material, it must be mixed
with the proper proportion of as-
phalt. Generally, pavement mixtures con-
tain between 4% and 8% asphalt cement.
However, minor variations in the amount
of asphalt can be critical in determining whether the pavement
will have a sufficient proportion of air voids. This one factor
can determine whether the pavement mixture will be solid and
stable or will be subject to movement under traffic and become
deformed.

The amount of asphalt to be added to each mixture de-
pends upon the particular aggregate material designated for a
specific project, as no two aggregate supplies are alike. It is
important to add enough asphalt to the aggregate so as to hold
the rock particles together because if not, the mixture will
come apart, a condition called “raveling.” On the other hand,
if too much asphalt is added, the particles will not lock together
and the mixture will become pliable, particularly in warm
weather. This movement of the pavement mixture when ex-
cessive asphalt is present is called “plastic deformation.” An-
other consequence of excessive asphalt is a condition called
“flushing.” This is where there is so much asphalt in the mix-
ture, there is no place for it to be held when the pavement
mixture is compacted by steamrollers. That being so, the as-
phalt rises to the top where it forms an extremely slippery film
covering the surface, which is particularly slick when wet
from precipitation.

Pavements with inadequate air void content and excessive
asphalt proportions will result in movement of the pavement
surface over time or in other words, plastic deformation,
which is caused by the forces of traffic use. The most com-
mon manifestation of plastic deformation is the formation of
depressions where the wheels of the vehicles travel, com-
monly referred to as wheel ruts. It can also lead to a series of
bumps perpendicular to traffic called corrugation bumps. As
will be discussed in detail later, both of these road surface de-

fects can be significant.

The only way to determine
the amount of asphalt necessary to
be added to an aggregate material
to yield a proper air void content
(and thus a suitable pavement mix-
ture) is to perform laboratory test-
ing. These testing procedures were
developed in the late 1930’s and
early 1940’s and today are in use in
virtually every state in the country.
There are two main testing proce-
dures: The first is the “Marshall
Method;” and the second is the
“Hveem Method.” These testing
methods are simple, inexpensive,
yet provide a reliable means of de-
termining the formula for a suitable

pavement mixture.

The testing of pavement using the
Marshall or Hveem methods is performed

in a laboratory in order to derive a formula to make an asphalt
pavement mixture with a given aggregate material. Basically,
the testing determines the proportion of asphalt necessary to
give a pavement mixture with the best characteristics within
the parameters of certain criteria. The Marshall or Hveem test-
ing methods involve making several samples from the given
aggregate material using different proportions of asphalt.
These samples are molded into individual slabs of uniform size,
which are compacted in a consistent manner. The samples are
then submitted to testing procedures, which measures values
for the necessary characteristics.

The Marshall and Hveem asphalt pavement testing proce-
dures measure four (4) criteria: stability, flow, air voids and
voids mineral aggregate. Stability measures how well the
pavement material will hold itself together. Flow is used to
measure how much weight the pavement mixture will with-
stand before becoming deformed. The third variable measured
is the air void content that is essential for a proper pavement
mixture. Voids mineral aggregate (VMA) is also measured
to determine the total amount of space existing between the
particles of aggregate before adding the asphalt. The testing
procedures establish parameters for each of these characteris-
tics which must be met to obtain a suitable mixture.

Highway Defect Claims After the Supreme Court’s Ruling in Nawrocki/Evens
Continued from page 3

Figure 2
Schematic Illustration of Asphalt Pavement
Composition—Cut-Away View

Asphalt
Coating

Aggregate

Road Surface

Air Voids
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As noted, the pavement samples are tested to determine
the air void content of a given amount of asphalt pavement.
This is accomplished by first determining the weight per vol-
ume for a compacted sample, which is commonly referred to
as the “bulk specific gravity” of the pavement mixture. The
second step is to determine the weight per volume of a pave-
ment sample with no air voids present. This is accomplished
by using an uncompacted pavement sample, which is placed in
a vacuum and submerged in water. The water serves to com-
pletely fill any air voids in the uncompacted sample so that
when its weight in air is compared to its weight in water, the
weight per volume of a voidless sample can be calculated.

This result is known as the “maximum theoretical den-
sity” of the pavement sample. Thus, the bulk specific gravity
provides the weight per volume of a compacted sample in
which air voids are still present. The maximum theoretical den-
sity, in contrast, estimates the weight per volume of a pave-
ment sample if it could be compacted so that no air voids re-
main. By comparing the bulk specific gravity (i.e., weight per
volume of the compacted sample, which contains air voids)
with the theoretical maximum density (i.e. weight per volume
of a voidless sample), the air void content of the pavement
mixture is calculated.

It has been well recognized for over 40 years that an air
void content of 3% to 5%  is necessary to prevent plastic
deformation. Pavement mixtures designed through both the
Marshall and Hveem methods require an air void content within

this range. A pavement mixture with an air void content lower
than 3% will be highly susceptible to plastic deformation re-
sulting in the formation of wheel ruts.

Oftentimes, a particular aggregate material will not yield an
acceptable pavement mixture because of the individual charac-
teristics of the aggregate. For example, an aggregate material
composed of primarily small particles, when mixed with a high
amount of asphalt, may yield excellent stability and flow charac-
teristics but will contain an insufficient amount of air voids. If a
reduction is made in the asphalt content to give sufficient air

voids, the resulting pavement mixture may be lacking in stability
or durability. In the situation where an aggregate material cannot
yield a mixture which meets the parameters for each criterion of
flow, stability and air voids, the aggregate material is rejected
and a new aggregate must be obtained because the one being
tested will never be able to form a mixture with adequate char-
acteristics. When this occurs, it may be possible for the con-
tractor to adjust the composition of the aggregate stockpiles to
obtain a suitable combination of aggregate material with the de-
sirable properties.

In the Marshall or Hveem design testing procedures, nu-
merous samples are made with a given aggregate material,
each with a different proportion of asphalt content. The pro-
portion of asphalt which gives the best values for flow, stabil-
ity and VMA and meets the requirement for air void content
will be chosen for use in the paving project. This proportion of
asphalt yielding the best characteristics is known as the “labo-
ratory design mix formula.” When the proper proportion of
asphalt is mixed with suitable aggregate material, a safe and
durable pavement mixture results.

The pavement plant, which mixes large quantities of the
aggregate material and asphalt together, uses calibrated equip-
ment so that the proper proportion of asphalt is added to each
load of aggregate material, in accordance with the laboratory
design mix formula. The aggregate material and the asphalt are
heated separately and then mixed together in the proper pro-
portions. The pavement mixture, while hot, is loaded into
trucks and is taken out to the construction site where it is ap-
plied to the roadway. The pavement mixture is then compacted
to a specified density with steamrollers. Care must be taken in
the compaction process because if the pavement is
overcompacted, the air voids will be reduced resulting in an
unsuitable pavement mixture.

Throughout the paving process, the pavement mixture that
is being produced from the plant should be tested on a regular
basis. This is because variations in the aggregate material can
occur in the supplier’s stockpiles. Essentially, the same
Marshall or Hveem testing utilized to determine the laboratory
design mix formula is performed over again. If variations in the
aggregate material are encountered, adjustments can be made
in the proportion of asphalt content to obtain desired charac-
teristics of the pavement mixture. These adjustments give rise
to what is known as the “job mix formula.”

Another procedure performed on the material being pro-
duced by the asphalt plant is “extraction” testing. A sample of
the pavement mixture being produced at the plant is subjected
to chemicals that break down the components so that the as-
phalt is separated from the aggregate material. The asphalt and
aggregate are then measured to ensure that the asphalt material
added by the asphalt plant is in the proper proportion in accor-
dance with the laboratory design mix formula or if applicable,
the job mix formula.

Continued on page 6

Figure 3
Surface Textures: Microtexture and Macrotexture

1. SMOOTH

2. FINE TEXTURED, ROUNDED

3. FINE TEXTURED, GRITTY

4. COARSE TEXTURED, ROUNDED

5. COARSE TEXTURED, GRITTY

SURFACE TYPE
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Surface Friction and Hydroplaning

In the case of motor vehicle travel, friction is what allows
a car to move forward, accelerate, decelerate, stop, travel up
hills, change direction, or any combination of these maneu-
vers. Road surface friction is nothing more than the interaction
between the tires of the vehicle and the surface of the road.

A certain minimal amount of friction is necessary to ac-
complish various maneuvers in a vehicle. The more extreme
the maneuver, the more friction that is demanded. Likewise,
the faster the speed of the vehicle attempting the maneuver, the
greater the amount of friction that is required. If the amount of
friction available from the road does not meet the amount of
friction demanded for a given vehicle maneuver, the maneuver
cannot be accomplished. Like
a bank account, where the
amount of a check even one
cent more than the balance of
the account will cause the
check to “bounce,” a vehicle
maneuver cannot be accom-
plished if the friction de-
manded for the maneuver is
just a small fraction higher
than the amount of friction
available from the road.

The amount of friction
available from a given road
surface is a function of many factors. The most important fac-
tor affecting pavement surface friction is the presence of water
on the roadway, which significantly decreases the amount of
friction available. The amount of friction available on wet pave-
ment is “speed sensitive” meaning that the faster a vehicle trav-
els, the less friction is available from the roadway. The reason
for the speed sensitivity of wet pavement is that at lower speeds,
the tires can squeeze out the water away from the pavement
surface but when the vehicle is traveling at faster speeds, there
simply is not enough time for this action to take place.

A scale has been developed to measure and compare sur-
face friction. This measurement is a value expressed as the
“friction number” (“FN”) on a scale of 0 to 1.0, with 0 being
no resistance at all and 1 being the highest attainable resistance.
This value for road surfaces is typically measured at 40 m.p.h.
To give an idea as to the range friction values, the following
ranges are provided to illustrate friction available under various
road conditions:
Surface Condition Friction Number (40 mph)

New Road .40 to .60
Smooth Surface Road .30 to .40
Wet Road .15 to .45
Ice Covered Road .05 to .15
Vehicle Hydroplaning .05 to .10

On a surface with a friction number value of less than .30,
vehicle maneuvers can be very difficult except at slow speeds.

The amount of friction on a roadway depends upon its
surface characteristics. These characteristics give rise to dif-
ferent surface types as illustrated

The particles, which extend out from the asphalt mixture
or “mat” provide friction in two ways: The first way is what is
known as microtexture that is the texture of the surface of
each individual particle. For example, sandstone has consider-
able microtexture, whereas a Petoskey stone has very little.
The second source of friction given by road surface is from
macrotexture  that is generated by the shape, size, and num-
bers of particles extending out from a pavement mat for a

given area. Example 4 in Fig-
ure 3 above shows a pave-
ment surface with good
macrotexture but without
microtexture. Example 3 has
microtexture but no
macrotexture. Example 5
shows a surface with both
macrotexture and
microtexture and a surface of
this type provides the great-
est amount of friction.

Sufficient macrotexture of a
pavement surface is essential

for providing friction in wet weather conditions. This is ex-
plained in the article entitled Guidelines for Skid Resistant
Pavement Design (American Association for State and High-
way Transportation Officials, 1976), at page 8 as follows:

At high speeds, water pressure can build up in the for-
ward portion of the tire-pavement interface causing a
reduction in contact area and a loss of skid resistance
(partial hydroplaning). Coarse texture provides escape
channels for water. By relieving the water pressure,
coarse texture allows a large tire area to remain in con-
tact with the pavement surface. This enables the fine
texture to develop skid resistance. Coarse texture also
provides an additional hysteresis component to skid re-
sistance, which increases with speed.

The hysteresis component of skid resistance is a function of
the energy losses within the tire rubber as it is deformed by the
pavement texture.

Roadways with inadequate macrotexture are particularly
speed sensitive in wet conditions -in other words, the faster a
vehicle travels on a wet road with poor macrotexture, the less
friction is provided by the road. If sufficient macrotexture is
present, the water is able to be channeled away from the road
surface in the spaces between the individual particles. If the
pavement surface is with minimal macrotexture, there simply
is no place for the water to go.

Highway Defect Claims After the Supreme Court’s Ruling in Nawrocki/Evens
Continued from page 5

Figure 4
Vehicle Hydroplaning
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Vehicle maneuvers that may be easily performed on dry
pavement may become impossible when the road surface is
wet from precipitation and such conditions often result in skid-
ding accidents. The speed at which friction demand meets the
amount of friction available is called the “critical speed” for a
given maneuver. Once critical speed has been exceeded, the
desired maneuver will not be possible. In wet weather condi-
tions, the critical speed is lower because less friction is avail-
able. Where a given maneuver is attempted when critical speed
is exceeded, a wet skid will result.

Hydroplaning is the most extreme example of friction
loss resulting from water present on a roadway. Hydroplaning
occurs under certain conditions when a vehicle is traveling at
highway speeds through an accumulation of water present on
a road surface. The water builds up in front of the tire and
forms what is called a “bow wave.” At high speeds the water
cannot be moved out of the way of the tire and the hydrostatic
pressure actually lifts the tire off the surface of the road so that
a layer of water separates the tire from the pavement surface.
The phenomena of hydroplaning is illustrated in Figure 4.

A vehicle that is hydroplaning has the same amount of fric-
tion available as would be experienced on wet ice. Any attempt
to steer or slow the car is without effect. Hydroplaning can
occur on one, two, three or on all four tires of a vehicle at one
time. However, hydroplaning on just a single wheel can result
in a loss of friction sufficient to initiate a loss of control.

There are many different factors that can affect vehicle
hydroplaning. The most important factors are the depth of the
water on the roadway and the vehicle speed. The experts agree
that studies have shown that hydroplaning can occur where
there is as little as 1/10 of an inch of water present on the
roadway and with vehicle speeds as low as 40 miles per hour.
Other factors affecting hydroplaning include tire pressure, ve-
hicle load and tire tread depth. Given highway speeds and suf-
ficient water present on the roadway, the right combination of
factors may exist at any given moment, which will result in
hydroplaning. If hydroplaning occurs and the driver attempts
any type of maneuver, loss of control will ensue.

As noted, there must be a sufficient amount of water
present on a roadway in order for hydroplaning to take place.

Figure 5
Critical Hydroplaning Speed Imposed By Water
Depth and Pavement Texture

Obviously, this can occur during periods of heavy rainfall.
However, sufficient water also can be present with light or
moderate precipitation if there are depressions in the roadway,
such as wheel ruts, which will capture and retain the water.

A key factor in hydroplaning especially important in the
case at bar is pavement macrotexture. In the article Wet
Weather Speed Zoning, by Weaver, Hankins and Ivey, the au-
thors establish that the less road macrotexture present, the
lower the speed at which hydroplaning will occur. This fact is
illustrated in Figure 5.

Thus, not only is pavement with lack of macrotexture
generally slippery in wet weather but it is also highly con-
ducive to hydroplaning.

One final factor relevant here affecting pavement friction
is the roughness of a road. In particular, the amount of avail-
able friction can be affected by a sequence of road roughness
called “corrugation bumps” which can be caused by plastic
deformation of an asphalt pavement. This is a series of bumps
perpendicular to the direction of travel situated in a ripple-like
pattern. Corrugation bumps can significantly reduce the
amount of friction available. This concept is explained in the
article Affect of Road Roughness on Vehicle Brakingo by
Wambold, Brickman, and Park (Highway Research Record
No. 471 (1973)) at page 76 as follows:

With the exception of the body aerodynamic resistance,
all other forces necessary for accelerating, braking, and
steering a moving automobile depend on tire friction.
Friction force is relatively large on a smooth, dry, plane
pavement, but may be reduced on an uneven and undu-
lating pavement. On a washboard road containing nu-
merous holes and ruts that cause wheels to bounce and
chatter, the accompanying loss of traction can be
readily observed as the vehicle’s brakes are applied
without producing any noticeable deceleration. (Em-
phasis added).

The loss of friction that may result from road roughness is
further compounded in wet weather conditions.

In summary, a sufficient amount of friction must be avail-
able from a road surface in order to meet the friction demanded
by a particular maneuver. When friction demanded exceeds the
friction available, loss of vehicle control is highly probable.
Various conditions pertaining to the surface of the roadway can
significantly diminish the amount of friction available but the
most treacherous of friction reducing conditions faced by au-
tomobile drivers is hydroplaning.

Cross Slope and Superelevation
In addition to the composition of the pavement surface, it

is critically important that the roadbed itself be designed and
constructed in a proper geometric configuration. The two geo-
metric considerations relevant to this case are “cross slope”
and “superelevation.”

Continued on page 8
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A fundamental safety concept in road design is that the ac-
cumulation of water on a road surface decreases friction and
presents a serious hazard. If the road surface was perfectly flat,
water would accumulate every time it rained or snowed. That
being so, roads are designed with “cross slope” or “crown.”
This means that the center of the roadway is higher than the two
edges. Water from precipitation, therefore, drains with gravity
off the roadway, from the center towards each side.

Superelevation is the banking of the road surface in curved
sections of the roadway. One function of superelevation is that
it promotes water drainage. Instead of the center of the road-
way being the highest point, however, the road is tilted on an
angle with the highest point of the road being the outside of the
curve and the lowest edge on the inside.

The primary function of the superelevation is that it makes
it easier for drivers to travel through curved sections of road-
way. While traveling through a curve which is a level surface
(as opposed to banked), the physical forces of momentum and
centrifugal force tend to make the vehicle continue straight
rather than to follow through the curve. These forces can be
felt by the driver and passengers who will begin to lean to-
wards the outside of the curve as the vehicle travels through it.
In a curve without superelevation, these forces are noticeably
present and a high amount of road friction is necessary in
order for the vehicle to travel through the curve.

Superelevation accomplishes two (2) things in order to
make it easier for drivers to travel through a curve: First, it
shifts the center of gravity toward the inside of the curve that
counteracts the momentum and centrifugal forces. Second, by
tilting the angle of the roadway and vehicle, less steering in-
put is necessary in order for the vehicle to change direction.
An extreme example of this is the Indianapolis 500 raceway
where the curves are banked so sharp; no steering is necessary
to travel in an oval pattern. The race vehicles will travel in a
circle without applying any steering input at all at the speed in
which the curve is designed to be traveled. The importance of
this concept is that because less steering input is necessary on
superelevated curves, less friction is required in order to
change the direction of the vehicle.

In the design of highways, there are practical limits to the
amount of superelevation for any given curve. First, proper
amount of superelevation depends upon the speed in which the
roadway is intended to be traveled upon. Thus, fairly steep
banking may be appropriate for high speeds but at a slower rate
of travel, steep banking would cause problems for the driver.
For example, a curve in a city street of 25 miles per hour will
not have superelevation, whereas the same curve on a 55-mile
per hour highway will require a significant amount of banking.
Another practical problem is experienced in northern climates
where ice and snow are present. At slower speeds, vehicles
traveling through a steeply banked curve will actually slide

Highway Defect Claims After the Supreme Court’s Ruling in Nawrocki/Evens
Continued from page 7

down the slope of the curve. Therefore, the extent of
superelevation is limited in northern states.

The amount of superelevation for a curve of a given con-
figuration at a given speed is set forth in guidelines promul-
gated by the American Association of State Highway and
Transportation Officials (AASHTO). Each State may have
their own standards, which modify the AASHTO guidelines to
one extent or the other. While Michigan Department of Trans-
portation has its own superelevation standards, it also follows
the AASHTO guidelines and often, the two are the same for
curves of certain dimensions.

Properly designed superelevation and cross slope is essential
for a safe roadway. Without them, the demand for friction is in-
creased in curved portions of the road while at the same time, the
friction available is reduced, which can be compounded in wet
weather conditions from the corresponding lack of surface drain-
age. Inadequate superelevation and cross slope, together with a
slippery pavement surface, results in a deadly combination.

George T. Sinas is a partner in the law firm Sinas, Dramis,
Brake, Boughton & McIntyre, P.C., Lansing, Michigan. He is
engaged in the full time practice of law which he limits to the
representation of severely injured people. Mr. Sinas received
his bachelor’s degree Magna Cum Laude from the University
of Michigan and his law degree Cum Laude from Wayne State
University. He is a Past President of the Michigan Trial Law-
yers Association and a Past Chairperson of the State Bar of
Michigan, Negligence Law Section.

David R. Brake is a shareholder in the Lansing law firm of
Knaggs, Harter, Brake & Schneider, P.C. Mr. Brake recently
served on the State Bar of Michigan Litigation Section coun-
cil where he was the chair of its legislation committee. Prior
to that Mr. Brake was appointed to the State Bar Insurance
Law Committee.

Editor’s Note: The Michigan Supreme Court ruled on Janu-
ary 3, 2002 in a case entitled Hanson v Mecosta County
Board of Comm’rs, 465 Mich 492, 638 NW2d 396 (2002)
that “nowhere in the relevant statutory language is there a
duty to install, construct or correct what may be perceived as
a defective or dangerous ‘design.’” Thus, under the Su-
preme Court’s ruling in Hanson,  “the road commission’s
duty under the highway exception does not include a duty to
design, or to correct defects arising from the original design
or construction of highways” Thus, design factors such as
cross slope and superelevation, as discussed in the preceding
article, are probably not actionable under the current state
of the law in Michigan, regardless of whether they had an
adverse impact on the ability of a driver to maintain control
of his or her vehicle on a particular road surface.
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The main legislative pri-
ority of the Negligence Section
for the past two years has cen-
tered on the issue of immunities.
The state Legislature has in-
creasingly turned to liability lim-
its to solve perceived problems
ranging from low-income health
care to sewer backups. The
Negligence Section has worked
extensively with lawmakers to
keep access to the court system
as open as possible.

The latest adventure in this
area centers on private security guards at entertainment venues
and shopping centers. After several widely publicized patron fa-
talities at the
hands of security
personnel in the
Detroit area, the
Michigan Legisla-
ture has turned its
eye to this issue.
On the positive
side, legislation
that would finally
mandate training standards and background checks for private
security guards is finally receiving serious consideration. The
downside is, yet again, that certain legislators are pushing to
provide immunity for entertainment forums and shopping cen-
ters when their security guards injure or kill their patrons.

Senate Bill 380,
sponsored by Sena-
tor Bill Bullard (R),
would grant limited
liability to the man-
agement of an enter-
tainment venue or
shopping center in
instances where a
patron has “created a
nuisance.” The defi-
nition of nuisance is quite broad, and would include not only
the commission of crimes, but also the violation of announced
rules of the establishment, and in the case of an entertainment
venue, simply sitting in the wrong seat. Conversely, security
guards would be completely immune from suit for an injury

perpetrated on such a patron except in cases where they had
used excessive force.

Lobbyists for the shopping centers and entertainment fo-
rums claim that this protection is necessary so that their secu-
rity guards can deal with problem patrons without worrying
about being sued. They say that this would protect the overall
well-being of patrons. They cite examples of cases in which
one patron attacks another and security guards must step in to
restrain the combatants. Without immunity, they claim, secu-
rity guards would be forced to sit on the sidelines as patrons
engaged in wanton melee. Additionally, management of these
establishments bristle at the notion of being sued by patrons
(or the families of deceased patrons) who were injured while
being apprehended for committing a crime.

The problems with Senate Bill 380 to members of the Neg-
ligence Section should be obvious. Once again, the Legislature

is attempting to
decide questions
of fact in the
Capitol rather
than the court-
room. There are
several little prob-
lems with the bill
that should be
corrected. These

include allowing private security guards to be protected by the
same “excessive force” standard that police officers enjoy
(rather than the more suitable “reasonable force” standard),
and the overly-broad definition of what constitutes a “nui-

sance” to include
rule violations (that
do not even need to
be posted) and seat
changing in an enter-
tainment venue.

Even if these prob-
lems were cor-
rected, it would
make this legislation
only mildly more pal-
atable. Sadly, some

legislators have identified the problem SB 380 attempts to cor-
rect as “too many lawsuits” rather than “too many security
guards killing people.” Senate Bill 380 won’t help cure the sick,
it merely closes the doors to the hospital.

FROM THE CAPITOL STEPS

“The latest adventure in this area centers on
private security guards at entertainment venues and

shopping centers.
***

Once again, the Legislature is attempting to decide
questions of fact in the Capitol rather than the courtroom.”

“The main legislative priority of the Negligence Section for the past
two years has centered on the issue of immunities.

***
The Negligence Section has worked extensively with lawmakers to

keep access to the court system as open as possible.”

Todd N. Tennis

By Todd N. Tennis
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Negligence Law Section

LEGISLATIVE RECEPTION
Radisson Hotel, Lansing

February 27, 2002

Pictured from left to right:
Rep. Stephen Adamini (D - Marquette),

Chairperson David Getto, Justice Maura
Corrigan, and Amy Rosenberg

Pictured from left to right:
Norman Tucker, Michael Malloy,

Sen. Gary Peters (D - Bloomfield Twp),
and Peter Dunlap
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LEGISLATIVE UPDATE
By Richard P. Duranczyk

The following is a summary of action
taken on bills pending in the State
Legislature before the start of the spring
recess on March 21, 2002. The last name
of the bill sponsor is indicated in
parenthesis. Session is scheduled to
resume on April 9, 2002.

HOUSE BILLS
HB 4140 (Shulman) creates a “cyber
court” for certain business law suits. It
was enacted into law as Public Act 262 of
2001, effective on January 9, 2002.

HB 4275 (Koetje) prohibits a local government from suing a
person for making a legal product. After some amendment, the bill
was reported out by the Civil Law and Judiciary Committee. It is
currently awaiting a vote on the floor of the House.

HB 4448 (Richner) amends the Revised Judicature Act to allow pre-
judgment interest on a written instrument “evidencing indebtedness
with a specified interest rate”. The bill was passed by the House and
Senate and signed into law as Public Act 175 of 2001. It was to be
effective on March 22, 2002 for all complaints filed before July 1,
2001. However, it was unclear whether the bill was to be applied
retroactively. As a consequence, a new bill was introduced, HB 6013,
to correct this problem. It clarified that the legislation would be
applied prospectively only from the effective date of the new bill on
July 1, 2002. In lawsuits for insurance benefits, plaintiffs will no
longer be entitled to recover pre-judgment interest at the written
instrument rate of 12 percent because insurance contracts are not
written instruments evidencing indebtedness with a specified
interest rate. The fluctuating pre-judgment interest would still be
applicable to such claims.

HB 4798 (Richner) increases the jury demand fee as part of effort to raise
jury compensation. It passed in the House and is now in the Senate.

HB 4960 (Patterson) establishes government liability under
statute for sewer backups under certain conditions. It limits non-
economic damages to situations resulting in serious impairment of
body function or death. It provides no limitation on economic loss
damages. It became the vehicle which helped to fashion a
compromise in the form of SB 109 with regard to government
liability for sewer backups.

HB 5065 (Kowall) requires notification of injury due to snow or ice
within 120 days. It was assigned to the Civil Law and Judiciary
Committee.

HB 5136 (Meyer) provides for civil damages for destruction of
certain crops. It passed the House and is now on the floor of the
Senate.

HB 5151 (Richner) establishes a cap on appeals bond of $25
million indexed for inflation. It was passed by the House and is now
in Senate Judiciary Committee.

HB 5218 & 5219 (Patterson) provides for increasing minimum
insurance coverages forof residual bodily injury from $20,000 per
person/$40,000 per occurrence to $75,000/$150,000. It is currently
pending before the Civil Law and Judiciary Committee.

HB 5310 (Birkholz) limits reduction of workers’ compensation
benefits for certain people receiving social security benefits. It is in
the Insurance and Financial Services Committee.

HB5 5311, 5312 and 5321 (Sanborn/Raczkowski) would repeal
sections of the Insurance Code pertaining to municipal liability and
reporting of medical malpractice claims to the Insurance
Commissioner. It is pending before the Insurance and Financial
Services Committee.

HB 5454 (Bishop) clarifies indemnification of volunteers under the
Government Tort Liability Act. The bill passed the House and is
now before the Senate Judiciary Committee.

HB 5496 (Newell) revises certain provisions of the Michigan
Emergency Management Act. It was enacted into law as Public Act
132 of 2002.

HB 5501 (Richardville) clarifies procedures for military personnel to
respond to terrorism. It was enacted into law as Public Act 133 of
2002.

HB 5585 (Richner) clarifies the effective date of the legislation
previously enacted as part of Public Act 175 of 2001 (HB 4448) as
well as the applicable interest rate on credit cards under the prior
legislation. It was enacted into law as Public Act 77 of 2002.

HB 5593-5597 (Shulman, Woodward, Anderson, Koetje, Drolet)
introduces anti-SLAPP legislation intended to prevent “strategic
lawsuits against public participation” and to protect the first
amendment rights of citizens attempting to influence government
action. It was assigned to the Civil Law and Judiciary Committee.

HB 5780 (Howell) extends peer review to groups of physicians. It
is before the Civil Law and Judiciary Committee.

HB 5787 (Vander Veen) revises requirements for affidavit of merit
so that among other things a health professional must be licensed
in the state of Michigan to sign the affidavit. It is in the Civil Law
and Judiciary Committee.

SENATE BILLS
SB 109 (Johnson) provides government entities, such as
municipalities, with immunity from non-economic damages for sewer
back-ups except in cases involving serious impairment of body
function or death. It provides no limitation on lawsuits for non-
economic loss damages. It was enacted into law as Public Act 172 of
2001, effective January 1, 2002.

Continued on page 12

Richard P. Duranczyk
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SB 346 (Van Regenmorter) revises Revised Judicature Act by
including death of a fetus in the definition of wrongful or negligent
act against a pregnant woman. The bill passed the Senate and the
House and is awaiting the Governor’s signature.

SB 674 (Bullard) provides a privilege from disclosure for self-
evaluative insurance audits. It was enacted into law as Public Act
275 of 2001, effective March 22, 2002.

SB 686 (McCotter) provides for “peer review” in offices of 10 or
more physicians. It was reported to the floor of the Senate by the
Health Policy Committee.

SB 695 (Bullard) is the same as HB 5151 and is in the Judiciary
Committee.

SB 807 (Goschka) is the same as HB 5310 and has been assigned to
the Human Resources and Labor Committee

SB 951 (Garcia) is the same as HB 5501 and is now in the Military
Affairs Committee.

SB 953 (Stille) is the same as HB 5496 and is pending before the
Judiciary Committee.

Legislative Update
Continued from page 11

Michigan Supreme Court
Hanson v Mecosta County Board of Road Comm’rs, 465
Mich 492, 638 NW2d 396 (2002). Defendant-board of county
road commissioners’ duty under the highway exception to
governmental immunity did not include a duty to design or to
correct defects arising from the original design or construction
of the highway where plaintiff’s decedent was involved in a
fatal automobile accident. In addition to claims of inadequate
warnings regarding the slope of the road at the crest of the hill,
plaintiff alleged that defendant breached its duty by failing to
(1) grade and profile the highway to conform to applicable
standards for sight distance and (2) maintain the grade and
profile. The court noted that nowhere in the relevant statutory
language is there a duty to install, construct, or correct what
may be perceived as a defective or dangerous design, and con-
cluded that there is no design duty included in the statute.
Plaintiff”s claims that the highway was poorly designed and
did not provide an adequate sight distance were insufficient to
avoid governmental immunity. Summary disposition for the
board of road commissioners was affirmed. The dissent could
not agree with the majority’s conclusion that the highway ex-
ception to governmental immunity does not extend to a duty to
design safe roadways, and would have reversed on the basis of
the highway exception’s wording and longstanding precedent.

Pohutski v City of Allen Park, Jones v City of Farmington
Hills, 2002 WL 485808, Supreme Court No 116949, 117935
(April 02, 2002). The court overruled Hadfield v Oakland Co
Drain Comm’r and other cases to the contrary, and held the
plain language of §7 of the governmental tort liability act does
not permit a trespass-nuisance exception to governmental im-

munity for municipalities because the Legislature’s definition
of the word “state” is clear and unambiguous. Defendant-city
experienced a storm and as a result, raw sewage from the
sewer system backed up through plaintiffs’ drains into their
basements. Plaintiffs argued defendant was liable under tres-
pass-nuisance and Hadfield barred governmental immunity as a
defense. Defendant argued a claim of trespass-nuisance re-
quired a showing of causation. The court held the first sen-
tence of §7, by its plain language, applies to the state and its
municipalities, but the second sentence applies only to the
state. The court further held that limiting its holding to pro-
spective application was appropriate based of the effect of this
decision on the administration of justice. Reversed and re-
manded for reconsideration under Hadfield, including the issue
of causation. The dissent reasoned it would have held the tres-
pass-nuisance exception still exists and it applies to municipali-
ties. The dissent disagreed with the majority holding based on
subsequent judicial precedent upholding the exception and the
lack of clear legislative intent to alter it. The dissent further
reasoned any legislative attempt to remove the trespass-nui-
sance exception had to be found invalid because a cause of
action under the exception is constitutionally based on the Tak-
ing Clause and cannot be abrogated by the Legislature.

CAM Construction Co v Lake Edgewood Condominium
Ass’n, 640 NW2d 256 (2002).The court held that under the
plain language of MCR 2.403(M)(1), a party may not appeal an
adverse summary disposition judgment on one count of a
multicount action after accepting a case evaluation under MCR
2.403. Plaintiff sought to appeal an earlier partial summary dis-

Continued on page 13
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position ruling on one count after both parties accepted a case
evaluation award on the other counts in the action. The court
concluded accepting a case evaluation means all claims in the
action, even those summarily disposed, are dismissed. Allow-
ing bifurcation of the claims within such actions would be di-
rectly contrary to the court rule”s plain language. To the extent
Reddam v Consumer Mortgage and subsequent Court of Ap-
peals decisions improperly allowed a party to make a showing
“less than all issues were submitted” to case evaluation and
except claims from case evaluation under the current rule,
those cases were overruled. Defendant’s motion to dismiss
should have been granted without condition or reservation.
The dismissal order of the Court of Appeals was affirmed. The
dissent concluded it was unjust to apply a more strict reading
of the court rule to this plaintiff’s appeal since it was obvious
the trial judge and plaintiff reasonably relied on the interpreta-
tion of MCR 2.403(M)(1) made by Reddam and its progeny.

Michigan Court of Appeals
Tate v Detroit Receiving Hospital, 2002 WL 54817, Court
of Appeals No 225833 (January 15, 2002). The trial court
erred in granting summary disposition to defendant concluding
that plaintiff’s expert, Dr. Kaufman, was unqualified to testify
because the doctor was only board certified in internal medi-
cine and not board certified in the same specialties as Dr.
Lavine, who treated plaintiff’s deceased husband. Plaintiff al-
leged that her husband suffered a urinary tract infection and
later died as a result of the untreated infection. The court held
that when a doctor has several board certifications and the
alleged malpractice involves only one of those specialties, MCL
600.2169 requires that an expert witness possess the same
specialty engaged in by the defendant physician during the al-
leged malpractice. In this case, the fact that Dr. Kaufman did
not have board certification in nephrology and critical care was
irrelevant because those specialties had nothing to do with the
alleged internal care malpractice, and both doctors were board
certified in internal medicine. Reversed and remanded.

Craig v Oakwood Hospital, 2002 WL 169241, Court of Ap-
peals Nos. 206642, 206859, 206951 (February 1, 2002).The
trial court abused its discretion in denying defendant-hospital’s
motion for remittitur based on the jury’s damages award for
plaintiff’s lost earning capacity because the award was exces-
sive. Plaintiff had cerebral palsy and severe mental retardation
after being born at defendant-hospital. The evidence was in-
sufficient to support a reasonable factual finding that plaintiff’s
lost earning capacity for 1998 was $52,000. The maximum
lost earning capacity award supported by the evidence for
1998, based on testimony that it was reasonable to conclude
plaintiff would have graduated high school, was $22,750, plus
$7,143.50 for benefits. No evidence was presented that it was

reasonable to conclude plaintiff would have completed college,
and the trial court erroneously categorized plaintiff”s expert’s
testimony as the “minimum” income level stream. Reversed as
to the remittitur issue, affirmed in all other respects.

Clark v Kmart Corp, 2001 WL 21709, Court of Appeals No
212749 (January 8, 2002).On remand from the Supreme
Court, the court held that the trial court did not abuse its dis-
cretion in finding SJI2d 60.1(c) applicable because defendant
failed to proffer material evidence within its control and ques-
tions of fact existed regarding the reasonableness of its failure
to preserve evidence of the alleged slip and fall. The defendant
argued that the instruction was not applicable because it prof-
fered a reasonable excuse for its failure to preserve evidence
regarding the location of where plaintiff-Annie Clark slipped
and fell. The court held that the issue of whether cleaning up
the grapes and discarding them before the scene was photo-
graphed was reasonable because of defendant’s policy of pho-
tographing an accident was a contested issue. Additionally, the
evidence was in defendant’s control and it could have pre-
sented a photograph of the scene with the grapes intact. Af-
firmed.

Regan v Washtenaw County Road Comm’n, 2002 WL
44335, Court of Appeals No 219761, 220532 (January 11,
2002). Since the allegations in both complaints alleging injuries
resulting from the negligent operation of a motor vehicle were
sufficient to give rise to an exception to governmental immu-
nity, the trial court properly denied defendants’ motions for
summary disposition. The trial courts in both cases held that
there were genuine issues of material fact on the question of
whether the conduct engaged in by defendants’ employees in-
volved the negligent operation of a motor vehicle. It was al-
leged that the operation of a county vehicle caused plaintiff-
Regan’s vehicle to directly collide with the county vehicle, and
in plaintiff-Zelanko’s case, that a tractor mover operated by
defendant’s employee caused a tire tread to directly strike
Zelanko’s vehicle. Therefore, the injuries allegedly resulted
from the collision in the Regan case and the impact of the tire
tread in the Zelanko case, and the facts fit directly within the
scenarios conceived by the Supreme Court in Robinson v De-
troit giving rise to the motor vehicle exception found in MCL
600.1405. Affirmed and remanded.

Weaver v City of Detroit, 2002 WL 44334 , Court of Ap-
peals No 218514 (January 11, 2002).Although the court
would have decided the case differently because it disagreed
with the analysis set forth in the Ridley v Detroit, holding that
a light pole is not a utility pole and is not excluded by definition
from the highway exception of governmental immunity, since
the court was bound by Ridley, it affirmed the trial court’s
order entered upon a jury verdict finding defendant liable for
the wrongful death of plaintiff’s decedent. The decedent was

Recent Developments in Negligence Law
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killed when a bus struck a light pole and the light pole fell on
him. Plaintiff argued that because of defendant’s failure to in-
spect and repair the light pole, it corroded so seriously that
when the bus merely hit it, it fractured and broke. Defendant
claimed that it was not liable under the highway exception to
governmental immunity because the light pole was a utility
pole. The court recommended that the case be submitted to a
special conflicts panel.

Joyce v Rubin, 2002 WL 57305, Court of Appeals No
223908 (January 15, 2002). The court rejected plaintiff’s ar-
gument that the open and obvious doctrine did not apply in this
case involving a common law duty to maintain premises, and
held that summary disposition for defendant-premises owner
was proper since plaintiff”s testimony established that she rec-
ognized the lightly snow-covered sidewalk posed a safety haz-
ard. Plaintiff testified in her deposition that it snowed lightly on
the morning in question, and she walked very carefully over
the snow on the sidewalk because she knew it was “not very
safe”. Her testimony established that she felt the slippery tex-
ture of the snow when she slipped twice before she fell. No
reasonable juror could have concluded that the condition of the
sidewalk and the danger it presented was not open and obvi-
ous. Further, although it was a close case, plaintiff’s own tes-
timony also established that she could have used an available,
alternate route to avoid the snowy sidewalk, therefore the as-
pects of the condition were not so unavoidable that she was
effectively forced to encounter it. Affirmed.

Lamp v Reynolds, 2001 WL 181708, Court of Appeals No
223346 (February 5, 2002). In an issue of first impression
regarding whether comparative fault should be assessed
against a plaintiff when defendant’s conduct was wilful and
wanton, the court held that the Legislature’s intent was clear
that a plaintiff will be at fault if his conduct was a proximate

cause of his damages and awards must be reduced by the per-
centage of fault attributed to the plaintiff. Plaintiff-Scott Lamp,
a participant in the motorcross event, was injured when he
traveled through some weeds and struck a tree stump. Plain-
tiffs claimed that defendants’ failure to remove the tree stump
was wilful and wanton misconduct. Defendants failed to prove
that Scott’s conduct was a cause in fact of his damages where
it was uncontested that Scott’s injuries were a consequence of
him hitting an unknown, unexpected, and concealed tree
stump. The trial court properly refused to reduce plaintiffs’
damages in accordance with the comparative fault statutes.
Affirmed.

Derbabian v Mariner’s Pointe Associates Ltd Partnership,
2001 WL 215816, Court of Appeals No 216024 (February
12, 2002). Since plaintiff failed to establish a genuine issue of
material fact regarding whether defendant-S & C
Snowplowing (1) was in possession and control of the parking
lot, (2) had knowledge of the icy condition, and (3) was unrea-
sonable in its failure to salt the parking lot given the weather
conditions, the court held that defendant owed no duty to
plaintiff, who slipped and fell on an icy patch in the parking lot.
Defendant had a contract with the shopping center owner to
remove snow and ice from the parking and other areas of the
shopping center and to salt the parking areas. Plaintiff alleged
that because defendant failed to make reasonable inspections
of the parking lot and did not alleviate the icy condition, defen-
dant failed to exercise reasonable care in the performance of its
contractual duties and was negligent. The court agreed with
defendant that it did not have possession and control of the
parking lot when plaintiff fell and was not liable under a pre-
mises liability theory. Reversed and remanded.
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Send correspondence and material for
publication to:

NEGLIGENCE LAW QUARTERLY
c/o  Steven A. Hicks, editor

Adams & Hicks PLC
504 South Creyts Road, Suite C

Lansing, MI  48917

(517) 323-2100
Facsimile (517) 323-2115

shicks1500@aol.com

The previous case summaries have been provided to the
Negligence Law Section courtesy of the State Bar of

Michigan e-Journal. Visit the State Bar’s website,
www.michbar.org to subscribe to the e-Journal or if you have

questions, please email mpickett@mail.michbar.org



15

Bay Harbor
Seminar Weekend

“Ad”



Negligence Law Section
State Bar of Michigan
Michael Franck Building
306 Townsend Street
Lansing, MI 48933-2083

PRESORTED
FIRST CLASS MAIL
U.S. POSTAGE PAID

LANSING, MI
PERMIT NO. 191

Check out our
website at

www.michbar.org/sections/neg


