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As 1999-2000 Chair-

person of the Negli-
gence Law Council, it
is with great pleasure
that I present to you
our new “Negligence
Law Section Quar-
terly.”

The Negligence Law
Section has been pub-
lishing a newsletter in a
monthly format for at
least the past 15 years.

In recent years, case summaries contained in our
newsletter have been supplied to us by Lawyers
Weekly, allowing us to collect negligence law
cases and to disseminate them to our member-
ship in a timely and readable format. However,
the time for change has come. In recent months,
you may have noticed that the State Bar of
Michigan has begun publishing the “Green
Sheets” in your monthly Bar Journal. Although
the case summaries contained in the Green
Sheets are somewhat abbreviated, the institution
of this service, together with the “E-Journal” in
which the same material can be obtained on the
Internet, raised questions regarding whether
what we were providing was unnecessarily re-
dundant. Many of you who subscribe to Law-
yers Weekly may likewise have questioned how
many different times one can read a summary of
the same case. After considerable discussion,
the Negligence Council has decided that we
would like to try something new. Thus, the Neg-
ligence Law Bulletin has now become a quarterly
publication. The format will include a lead article
by guest authors on timely subjects of sub-
stance. Additionally, although we will not be
supplying summaries of every case that has
been decided in the quarter, we will still be sup-
plying case summaries on a selected basis in-
cluding important cases analyzed in greater
depth. We will also be providing a Legislative
Update containing summaries of recently en-
acted legislation of relevance to our membership
as well as reports on pending legislation.

The lead article for this inaugural quarterly
newsletter is on a timely topic that has been much
discussed in legal publications over the last sev-
eral months. The critical comments by James Ford
regarding the Supreme Court decision in Husted
v Auto Owners, have now been well circulated.
The subsequent grievance, criticism by the State
Bar President and Chief Justice of the grievance
process, and the dismissal of the grievance have,
of course, been the subject of much debate in
legal circles. Although the process itself has per-
haps generated the most interest and has seemed
to have taken on a life of its own, we felt that at
some point a more in-depth discussion of the
subject of attorney speech and the First Amend-
ment was needed. We invited a discussion of this
issue by Kenneth Mogill, who represented James
Ford in the grievance process, and Joseph Olson,
Senior Vice President and General Council of the
Amerisure Insurance Company and former Michi-
gan Insurance Commissioner to discuss this im-
portant issue. Mr. Mogill and Mr. Olson have
spent considerable effort in preparing their
“point-counter point” discussion of this impor-
tant issue and have provided an enlightening
analysis of this topic. It promises to be a continu-
ing issue of concern to all of us, members of the
plaintiff and defense bar alike.

To assist in coordinating all of our efforts in this
new venture, we have hired Lansing attorney,
Steven Hicks to provide editorial assistance and
summaries of recent cases. Steve has done an ex-
cellent job in getting this new venture off the
ground. We invite your comments and sugges-
tions for further improvements to this publication.

New Council Members
At the Annual Meeting of the State Bar on Sep-

tember 17, 1999, new officers were elected and
several new council members were added. Serv-
ing as Vice-Chairperson this year is Victor Bow-
man, Secretary of the council is David Getto, and
Treasurer is Timothy Knecht. In addition, Lan-
sing attorneys Thomas Hay and Peter Dunlap
were added to the council, together with
Southfield attorney Robert Siemion, and Livonia
attorney Lynn Foley.

www.michbar.org/sbm/sections/neglignc/htm
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Annual Meeting Seminar
The Negligence Section sponsored an excellent seminar at the

1999 Annual Meeting on “Preparing, Evaluating and Scrutinizing
the Brain Injury Case,” with Charles Simkins as our primary
speaker, and additional contributions by attorney Kevin Thieme,
Gary Maximiuk, and contributions by Brian Gray, Ph.D., and Brad
Sewick, Ph.D. The seminar was well attended and provided timely
and useful information in the handling of these types of cases.

Spring Seminar 2000
In addition to the Annual Meeting Seminar, the Negligence Sec-

tion also annually sponsors a Spring Seminar. Traditionally, the
Spring Seminar is held in Las Vegas in alternate years, and in the
“off year,” a location (preferably warm weather) of the
Chairperson’s choice. This year, we have decided to break from
tradition, and return to Las Vegas in consecutive years. The rea-
sons are three-fold. First, Las Vegas is by far the most popular
venue for our Spring Seminar with the highest attendance. Second,
there has been substantial new construction activity in the Las
Vegas area in recent years, with three large new hotel-casino
projects all having been constructed in the past few years, includ-
ing the Bellagio, the Venetian, and Paris. Last year’s trip to Bellagio
was a huge success, and all who attended were excited about the
possibility of returning to Las Vegas to sample one of the other
new properties. We have selected the new “Paris” hotel complex as
the location for this year’s Spring Seminar. Paris, Las Vegas had its
grand opening in September 1999. It is designed to bring the en-
chantment and charm of the City of Paris to the heart of the Las
Vegas strip. The Paris hotel property recreates many of the archi-
tectural masterpieces of this great city, including an authentic rep-
lica of the Eiffel Tower, the Arc De Triomphe, the Paris Opera House
and the Louvre. The property also includes an 85,000 square foot
casino, the Rue De La Paix shopping district, a European Health
Spa and a rooftop swimming pool set in a manicured french garden.
The third important reason for choosing Las Vegas again this year
is cost. We have been able to secure rooms in the Paris for three
nights, May 4th through May 7th, airfare, baggage and transporta-
tion for a package price of $640. Registration for the Saturday
morning seminar is an additional $100.

For those of you who have not participated in a Negligence
Council Spring Seminar in Las Vegas, let me invite you to give
serious consideration to this year’s offering. The city has much to
offer by way of nightly and daytime entertainment, even for those,
like myself, who have little interest in the gambling aspect of this
great city. The seminar will in fact be conducted as a symposium of
recent trends affecting the practice of negligence law. We intend to
have speakers and materials covering alternative dispute resolu-
tion, the hotly debated issue of multi-disciplinary practices, an
update on the Insurance Relations Committee Findings, Technol-
ogy and the Trial Lawyer, a medical malpractice update, and dis-
cussion of the Daubert test and its application in tort cases. I en-
courage you all to consider attending this exciting program.

Lobbying and Legislative Activity
In addition to the other changes occurring this year, the council

has also undertaken a lobbying effort on behalf of the Section. Last
year the Negligence Section retained Daryl Tennis of Capital Ser-
vices, Inc., and David Haynes of Public Affairs Associates, Inc. to

represent the Negligence Section in Lansing. The decision to en-
gage in this effort grew out of the belief that there needed to be a
presence in Lansing to provide input and insight for our legislators
regarding the ever ongoing process of changes in the areas of
negligence law. Particularly in light of term limits, those legislators
who have long ago addressed issues of “tort reform” have now
nearly departed. The loss of “institutional memory” and the fact
that the State Bar is prohibited from lobbying on certain specific
issues, makes it all the more important that those of us who practice
in the business of negligence law have a voice in changes that
affect our practice. Although there may be philosophical differ-
ences amongst the plaintiff and defense bar on many issues affect-
ing the practice of negligence law, there are likewise many issues
upon which we can agree. We hope to be able to identify such
issues and to make our presence known in Lansing when changes
affecting those issues are considered. In recent months we have
embarked upon a program of introducing ourselves to the legisla-
ture, and committee leaders, so that they are aware of our presence
and will think to draw upon the expertise of our membership when
issues of importance arise in the legislature. There is already dis-
cussion, as there was last year, of enactment of “loser pays” legis-
lation this year. This is an important issue that would affect all of
our membership, and as a general proposition, our council has
taken a position in opposition to such legislation. Additionally, as
we have in the past, we generally oppose the extension of further
immunity legislation.

Other Activities
In addition to our other activities, the Negligence Council also is

responsible for administering the award of scholarships to law
school students at each of the five law schools in the State of
Michigan. Each year the Negligence Section sponsors $15,000.00
in total scholarships to all five Michigan law schools. Other activ-
ity this year includes upgrading the Negligence Section Web Page,
a project long overdue.

As can be seen, we have a full plate of activities for the Negli-
gence Council. As a member of the Negligence Section, we invite
your participation, your ideas, and your input.

Finally, I would be remiss in failing to congratulate and thank our
immediate past Chairperson, Linda Galbraith, for a job well done.
Many of the endeavors described above had their beginnings dur-
ing her term, and have gotten off the ground largely through her
time and effort. Thank you Linda.

Timothy J. Donovan
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After the Supreme Court issued its ruling in Husted v Auto-
Owners, the plaintiff’s attorney, Jim Ford, was interviewed by
Michigan Lawyers’ Weekly, which later quoted him as having
made the following comments about the Court’s ruling in Husted:

Kalamazoo attorney James B. Ford, who represents the
plaintiff, said the ruling was “completely political” and
“makes no sense when compared to the language and
history of the no-fault statute.”

* * *

“This is almost an absurd decision on its face,” Ford
commented. “And until widows and orphans can donate
as much money as insurance companies [to judicial cam-
paigns], we’ll continue to see these types of decisions.”

Subsequently, Eric Doster, who is the attorney for the Repub-
lican party, filed a grievance against Ford based on his comments
about the Husted ruling as reported in Lawyers’ Weekly. Since that
time, a firestorm has developed in this State about whether such
comments, when made by attorneys, warrant discipline or consti-
tute protected free speech. Although the grievance against Jim
Ford has been dismissed, the issues it raised continue to dominate
the headlines in legal publications throughout Michigan. In short,
it has become one of the hottest topics for discussion among attor-
neys in this State in decades. So, where do we, as attorneys, draw
the line? The following point/counterpoint discussion is intended
to address that very question. At its essence, the question is the
same as the one posed by the attorney for the grievance commis-
sion in his letter outlining the issues presented by the grievance
against Jim Ford when he asked the following:

Can disciplinary action be taken against Mr. Ford for his
public comments? (Are his statements protected by the
First Amendment?)

ATTORNEY  SPEECH, DISCIPLINE  AND THE

FIRST AMENDMENT :
THE JIM  FORD GRIEVANCE  REVISITED

In a sharply divided opinion, the Supreme Court of the State
of Michigan in Husted v Auto Owners Insurance Company,
459 Mich 500 (1999) upheld a “business use” exclusion con-
tained in a personal automobile insurance policy, thus deny-
ing liability coverage for injuries caused in a motor vehicle
accident while the insured was operating his employer’s unin-
sured truck.

At the trial level, it was determined that the employee did
not know, nor did he have reason to know, that the employer’s
truck that he was operating was uninsured. Auto Owners, the
employee’s personal auto insurer, denied coverage for the em-
ployee/driver of the truck who was alleged to have been neg-
ligent in the operation of that vehicle.  Auto Owners denied a
defense to the action and refused to pay the $50,000.00 policy
limits available through the employee’s own personal automo-
bile insurance policy. A default judgment was then entered
against the employee in excess of $1,000,000.00.  Auto Owners
relied upon its business use exclusion which states that cov-
erage under the employee’s personal policy did not apply to:
“any automobile not of the passenger type while used in a
business or occupation of the named insured.” Such exclu-
sions are commonly used to prevent “stacking” of coverages,
and to require that coverage for an employment related acci-
dent be provided through the coverage on the employer’s
vehicle involved in the accident.

The majority opinion, authored by Justice Taylor and
joined by Justices Weaver, Corrigan and Young, found this
“business use” exclusion in the employee’s personal auto-
mobile insurance policy to be valid and enforceable, even
though the employee was operating his employer’s unin-
sured truck without any knowledge that the truck in fact
had no liability insurance. In its decision, the majority
found that the No-Fault Act did not require residual liabil-
ity coverage to provide coverage for an insured’s opera-
tion of a vehicle he does not own or has not registered and
which is excluded from the coverage. The majority also re-
lied upon the provisions of the Essential Insurance Act
which it held specifically permits insurers to limit insurance
coverage on the basis of business use. According to the
dissenters, Justices Kelly, Brickley and Cavanagh, the re-
sult of this decision was “unconscionable” because it “po-
tentially exposes to unlimited liability all employees in this
state whose occupations require that they drive vehicles
owned by their employers.” As the dissenters pointed out,
an employee driving his employer’s vehicle often has no
way of being certain that the vehicle is insured. The dis-
senters felt that allowing such an employee’s personal in-
surer to deny coverage on the basis of a business use ex-
clusion leads to an unconscionable result.

HUSTED V AUTO OWNERS OPINION

BBBBBy Timothy Timothy Timothy Timothy Timothy J. Donoy J. Donoy J. Donoy J. Donoy J. Donovvvvvananananan

The opinions expressed in the Negligence
Law Quarterly are those of the authors.
Send correspondence and material for
publication to:

NEGLIGENCE LAW QUARTERLY
c/o  Steven A. Hicks, editor

Adams & Hicks PLC
504 South Creyts Road, Suite C

Lansing, MI  48917

(517) 323-2100
Facsimile (517) 323-2115

shicks1500@aol.com
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The First Amendment’s guaran-
tee of free speech embodies this
nation’s deeply rooted commitment
to open expression. “‘[T]he free-
dom to speak one’s mind is not only
an aspect of individual liberty —
and thus a good unto itself — but
also is essential to the common
quest for truth and the vitality of
society as a whole.’” Hustler
Magazine v Falwell, 485 US 46, 50-
52 (1988), cited with approval in
Grievance Administrator v Fieger,
ADB #94-186-GA (1997) [Fieger II],
at 8. Given the fundamental nature
of this right, restrictions on it —

whether against attorneys or any other group — can only be justi-
fied by a compelling state interest; even where justified, they must
be narrowly tailored.

Consistent with these principles, the rules of professional con-
duct and case law give priority to attorneys’ First Amendment
rights except when those rights conflict with litigants’ rights to a
fair trial. During litigation, attorneys’ free speech rights are subject
to narrowly drawn limitations; at all other times, an attorney enjoys
the same free speech rights as any other person. Cf. MRPC 3.6 and
8.2(a).

MRPC 3.6 provides that
A lawyer shall not make an extrajudicial statement that a
reasonable person would expect to be disseminated by
means of public communication if the lawyer knows or
reasonably should know that it will have a substantial
likelihood of materially prejudicing an adjudicative pro-
ceeding.

In Gentile v State Bar of Nevada, 501 US 1030 (1991), the Supreme
Court upheld the “substantial likelihood of material prejudice”
standard because it strikes a constitutionally permissible balance
between lawyers’ First Amendment rights and the rights of liti-
gants. The standard passes constitutional muster because it is (1)
narrowly tailored, (2) content- and party-neutral, (3) directed at
preventing comments likely to influence the outcome of trials or
likely to make more difficult the selection of an impartial jury and (4)
merely defers an attorney’s comments until after a trial.

MRPC 8.2(a) provides:

A lawyer shall not make a statement that the lawyer
knows to be false or with reckless disregard as to its truth
or falsity concerning the qualifications or integrity of a
judge, adjudicative officer, or public legal officer, or of a
candidate for election or appointment to judicial or legal
office.

In Grievance Administrator v Fieger, ADB #94-186-GA (1996)
[Fieger I], the Attorney Discipline Board interpreted this rule in
light of the First Amendment, holding that MRPC 8.2(a) incorpo-
rates the actual malice standard of New York Times v Sullivan, 376
US 254 (1964). As such, other than during the course of litigation,
an attorney may harshly criticize judges or other public officials
unless a complained-of statement is made with knowledge of its

falsity or with wreckless disregard of its truth or falsity. Accord:
Fieger v Thomas, 872 FSupp 377, 383-386 (ED Mi 1994), vac on
other grnds 74 F3d 740 (6th Cir 1996).

Moreover, reckless disregard is decided by reference to a subjec-
tive standard, giving “paramount consideration” to the speaker’s
actual state of mind, not to what a reasonably prudent attorney
would have done in the circumstances. Fieger II, at 13, 17-24.1

An objective standard is inadequate, for it “would allow the
state to second-guess the reasonableness of a factual statement ...
thereby chilling attorney free speech impermissibly”, Id. at 23-24,
and is not narrowly tailored. Gentile, supra, 501 US at 1076; Fieger
II, supra, at 22. It is also constitutionally wanting because “neither
the defense of truth nor the standard of ordinary care would pro-
tect against self-censorship and thus adequately implement First
Amendment policies”. St. Amant v Thompson, 390 US 727, 732
(1968). Since hotly debated topics routinely produce widely diver-
gent views, including as to reasonableness, the concept of an ob-
jective standard is often an illusion.

Expressions of opinion are also constitutionally protected.
Milkovich v Lorain Journal Co, 497 US 1, 19 (1990). As explained in
Standing Committee on Discipline v Yagman, 55 F3d 1430, 1438 (9th
Cir 1995):

... statements impugning the integrity of a judge may not
be punished unless they are capable of being proved
true or false; statements of opinion are protected by the
First Amendment unless they “imply a false assertion of
fact.”

55 F3d at 1438 (cite omitted). Similarly, “statements of ‘rhetorical
hyperbole’ aren’t sanctionable, nor are statements that use lan-
guage in a ‘loose, figurative sense’.” Id.

Nor may more broadly worded rules — e.g., the prohibition
against “conduct prejudicial to the administration of justice”, MCR
9.104(1) and MRPC 8.4(c) — be used to restrict attorney speech.
“[L]awyers’ statements unrelated to a matter pending before the
court may be sanctioned only if they pose a clear and present
danger to the administration of justice”. Yagman, supra, 55 F3d at
1443; see also Fieger II at 25-26.

These standards are necessitated by the requirement of
“‘breathing space’” for First Amendment rights, Philadelphia
Newspapers, Inc v Hepps, 475 US 767, 772 (1986), and by our

profound national commitment to the principle that de-
bate on public issues should be uninhibited, robust, and
wide-open, and that it may well include vehement, caus-
tic, and sometimes unpleasantly sharp attacks on gov-
ernment and public officials.

New York Times, supra, 376 US at 270.
Garrison v Louisiana, 379 US 64 (1964), and Yagman, supra, flow

from these principles. In Garrison, for example, the Court reversed a
prosecutor’s criminal defamation conviction for having accused
local judges of “inefficiency, laziness ... and hamper[ing] his efforts
to enforce the vice laws”, adding that the latter raised “interesting
questions about the racketeer influences” on the bench. 379 US at
66; in Yagman, the attorney had referred to a judge as having “a
penchant for sanctioning Jewish lawyers ... I find this to be evi-
dence of anti-Semitism”, as “dishonest”, “ignorant”, “ill-tem-
pered”, “buffoon” and a “right-wing fanatic”.

Point: Attorney Free Speech Rights
by Kenneth M. Mogillby Kenneth M. Mogillby Kenneth M. Mogillby Kenneth M. Mogillby Kenneth M. Mogill
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Restricting lawyers’ rights to criticize judges to a standard less
than New York Times would also be imcompatible with the Supreme
Court’s holdings as to lawyers’ commercial speech. In the course
of striking down traditional barriers to attorney advertising over
the past quarter-century, the Court has stressed that even the lim-
ited restrictions permissible as to lawyers’ commercial speech
would not pass constitutional muster as to political speech. Cf.,
e.g, Florida Bar v Went For It, Inc., 515 US 618 (1995); Shapero v
Kentucky Bar Association, 486 US 466 (1988); Zauderer v Office of
Disciplinary Counsel, Ohio Supreme Court, 471 US 626 (1985);
Bates v Arizona State Bar, 433 US 350 (1977). Faliure to apply the
New York Times standard to lawyers’ non-commercial speech
would, therefore, risk the anomaly of leaving lawyers with less
freedom for poitical expression than for commercial speech.

Restricting attorneys’ rights to criticize judges would also be
inconsistent with judges’ practice of harshly criticizing each other.
In Husted v Auto-Owners Ins Co, 459 Mich 500 (1999), the decision
which spawned Jim Ford’s comments, the three dissenting justices
referred to the majority’s reasoning as leading to “an unconscio-
nable result”, Id. at 524; “unconscionable” is defined as “not re-
strained by conscience; unscrupulous ... [b]eyond prudence or
reason”. American Heritage Dictionary (2d Coll ed) at p 1316. In
People v Ward, 459 Mich 602, 622 (1999), the dissenters accused
the majority of using “Orwellian logic”, and in a May 1999 Michi-
gan Bar Journal interview, former Justice Boyle described Michi-
gan Supreme Court decisions from the 1970s as “outrageous” and
“idiotic”. McAlpine and Baergen, “Justice Patricia Boyle Leaves a
Legacy of Decisions Laced with Principle”, 78 Mich Bar J 404, 408
(1999).2

While the discipline and contempt case law in some states is not
as consistent with Supreme Court principles as is Michigan law,
this is unremarkable. The vitality of civil rights and liberties at a
given place and time is always a product of complex political condi-
tions, and the right to free expression is only tested when a
speaker’s words have offended someone. The right remains stron-
gest when exercised often and supported broadly in the controver-
sies of the day. Jim Ford’s refusal to withdraw his criticism of the
Michigan Supreme Court decision in Husted and the prairie fire of
support he received from attorneys all over the state well-illustrate
this point.

In arguing that attorneys’ First Amendment rights are less pro-
tected than laypersons’, Mr. Olson makes two fundamental errors:
He overlooks the fact that laypersons, too, are subject to suit for
making knowingly false or reckless statements; and attorneys’
First Amendment rights outweigh the societal interest in protect-
ing the profession from criticism, for “the law gives ‘[j]udges as
persons, or courts as institutions ... no greater immunity from criti-
cism than other persons or institutions’”. Landmark Communica-
tions, Inc v Virginia, 435 US 829, 839 (1978) (citation omitted). Con-
sider also Gentile, supra, 501 US at 1076 (upholding restriction on
attorney speech during litigation because right to speak out is
deferred, not prohibited). Whether one agrees or disagrees with
Jim Ford’s or Joe Olson’s or anyone else’s views about the Court
and the influence of campaign contributions, these are
quintessentially political views; the First Amendment prevents
those in power from using the state in any way to stifle opponents’
expression of their views.3

The grievance against Ford also shows the potential for political
mischief in attempts to restrict attorney criticism of judges. The
very sentiments expressed as criticism by Ford — and which

formed the basis of the grievance filed against him by the attorney for
the state Republican party — have been expressed by the Court’s
supporters as praise: The September 24, 1999, issue of Michigan
Manufacturers Weekly, for example, asserted that “[d]uring 1998-1999,
MMA-PAC contributions swayed the Supreme Court to a conserva-
tive viewpoint, ensuring a pro-manufacturing agenda...”4

Particularly in a state such as Michigan where judges are elected,
attorneys’ participation in public discussion about judges and their
decisions is essential to a well-informed political process. Non-law-
yers are free to criticize judges and courts harshly; restricting attor-
neys’ rights to do so would not prevent judicial criticism but would
deprive the public of lawyers’ unique knowledge and insights on the
subject. As noted above, there is no compelling state interest support-
ing such a limitation. Landmark Communications, supra; Gentile, su-
pra; Shapero, supra.

History also teaches that restrictions on free expression do far more
to undermine public confidence in a body than does critical expression
itself. Cf. New York Times, supra, 376 US at 270, citing Whitney v
California, 274 US 357, 375-376 (1927), Brandeis, J., concurring. As
Justice Black stated for the Court in Bridges v California, 314 US 252,
270-271 (1941):

The assumption that respect for the judiciary can be won by
shielding judges from published criticism wrongly ap-
praises the character of American public opinion... an en-
forced silence, however limited, solely in the name of pre-
serving the dignity of the bench, would probably engender
resentment, suspicion, and contempt much more than it
would enhance respect.

Footnotes
1 In a November 8, 1999, letter to the editor in Michigan

Lawyers Weekly, Mr. Olson cites Standing Committee on
Discipline v Yagman, infra, for the propositions that (1)
New York Times is not the standard by which attorneys’
comments are to be judged and (2) attorneys’ comments
are to be judged by an “objective standard of what a
reasonable attorney would do in similar circumstances”,
a standard which would provide less protection for free
expression.  Mr. Olson’s statements are incorrect as to
Michigan law.  Moreover, while Yagman ostensibly de-
clined to adopt the New York Times standard, it proceeds
as if it had done so.

Curiously, in his counter-point Mr. Olson dismisses the
Attorney Discipline Board’s holding in Fieger, claiming
that “an Attorney Discipline Board Opinion [is] hardly a
binding statement of Michigan law”.  To the contrary, the
Board is “the adjudicative arm of the Supreme Court” in
attorney discipline matters, its members appointed by
the Court.  MCR 9.110(A) & (B).  Unless overruled by the
Court, the Board’s decisions are Michigan law as to at-
torney conduct; an attorney inclined to ignore a Board
decision would act very much at his or her peril.

2 Sometimes, the barb is tinged with humor. As Robert
Traver (the pen name of Michigan Supreme Court  Jus-
tice John Voelker, author of Anatomy of a Murder), wrote,
“‘A judge is simply a law student who marks his own

Continued on next page

Point: Attorney Free Speech Rights
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examination papers.’”  Laughing Whitefish (McGraw-
Hill 1965) at 276.

3 Interestingly, Mr. Olson expresses “no quarrel” with the
Grievance Commission’s dismissal of the Ford griev-
ance; his “concern has always been with the demagogic
approach of Ford’s defenders”.  If the rights asserted are
“mythical” and Ford’s statement “clearly impugns their
[justices’] integrity”, Mr. Olson’s acceptance of the dis-
missal seems highly incongruous.  Characterizing Ford’s
defenders as “demagogic” is also particularly question-
able in light of the harsh criticism of the Commission’s
handling of the case by State Bar President Butzbaugh
and Chief Justice Weaver.  Cf. 79 Mich Bar J 9-10 (2000).

4 See also September 30, 1999, Grand Rapids Area Chamber
of Commerce press release encouraging attendance at
upcoming reception to raise funds for the election of
“pro-business legislators ... [and] pro-business judicial
officials”.  According to an October 5, 1999, Grand Rap-
ids Press article, Justices Taylor, Corrigan, Young and
Markman attended the reception.

Continued from previous page As the Legislature ended its 1999 session, the following bills
changing negligence law in this State had been enacted into law:

HB 4420 provides the same good samaritan immunity afforded
to persons who voluntarily try to save the life of a heart attack
victim by using CPR to persons using an automatic external
defibrillator.

HB 4010 limits liability by establishing a rebuttable
presumption of safety for a defect of less than 2 inches for all local
sidewalks next to county and state roads.

HB 4424; HB 4469; HB 4587; HB 4588; HB 4737 limit the
liability of financial institutions, government entities, and other
specific institutions for “a computer date failure” but do not apply
to an action to recover damages for a wrongful death or an injury to
a person resulting from a computer date failure.

The following bills were passed by the Senate and will likely be
acted upon by the House before the next session ends on
December, 2000:

SB 55 would establish qualified immunity for all doctors and
dentists who provide uncompensated non-emergency medical or
dental care. It has passed the Senate and a similar bill (i.e. HB 5007)
has been introduced in the House.

SB 319 would amend the Revised Judicature Act (RJA) to limit
liability of governmental agencies for non-economic losses arising
out of the operation of a motor vehicle to $280,000/$500,000. It
would also make some factual issues questions to be resolved by
the court and not the jury.

The following bills were recently introduced, or are in Committee,
and future action is uncertain:

SB 119 would adopt a “loser pays” rule for civil litigation. The
Senate Judiciary Committee held one hearing on SB 119 in the last
session. No specific legislation adopting a “loser pays” approach
has been introduced in the House.

HB 4933; HB 5066 would protect consumers who have
received structured settlements from being taken advantage of by
insurance companies which purchase them at huge discounts. HB
4933 grants standing to the Michigan Attorney General on matters
involving transfer of structured settlement payments. HB 5066 does
not contain a similar provision.

HB 5063 would restore liability in medical malpractice cases
involving MSU physicians. It was introduced as part of the Y2K
legislation. Although the language of the bill is still being worked
out, a hearing is anticipated in the House.

SB 848 would amend the governmental tort liability act to
provide that the term “governmental function” includes activities
whose expense was charged or reimbursed by a private entity. A
similar bill passed the Senate in the last session, but died in the
House.

SB 900 would expand governmental immunity to by limiting
liability for injuries caused by defective sidewalks, roads, and
highways. It would also impose caps on non-economic damages.
Similar versions of this bill have passed the Senate in past sessions.

The Legislature reconvened on Wednesday, January 12, 2000.
Regular committee meetings have already begun.
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Kenneth M. Mogill, a partner in the Detroit firm of Mogill, Posner &
Cohen, received his bachelor of arts and juris doctor degrees from the
University of Michigan (1968; 1971). For many years, he has been crimi-
nal defense commentator and supplement co-author for Gillespie Michi-
gan Criminal Law and Procedure (West Publishing), and the supplement
author of Examination of Witnesses (West Publishing). He has written
numerous articles on various aspects of criminal defense practice and
representation of respondents in attorney discipline proceedings and is a
frequent speaker at conferences relating to criminal practice and profes-
sional responsibility issues. He is a past president of Criminal Defense
Attorneys of Michigan (1990-1994), past chairperson of the Joint Bar Law
Reform Project (1982-1992) and past secretary of Professional Responsi-
bility Counselors (1998-1999). He currently serves as Board president of
the Waldorf Teacher Development Association and has served on the
boards of other education-related organizations.

Editor’s NoteEditor’s NoteEditor’s NoteEditor’s NoteEditor’s Note

On January 22, 2000, the representative assembly of the
State Bar of Michigan voted in favor of adopting a
subjective standard of review in disciplinary proceedings
arising from public statements made by attorneys. The
vote was held after the assembly listened to expert
testimony on the issue and had an opportunity to debate
the merits of a subjective versus objective standard under
which attorneys may be disciplined for public statements
alleged to impugn the integrity or qualifications of a judge
in violation of MRPC 8.2(a).  The application for leave to
appeal in Grievance Administrator v Fieger, ADB #94-186-
GA (1997) is still pending.  If granted, it may resolve the
dispute over what standard is applicable in such
disciplinary actions.
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The Negligence Section of the
State Bar is to be commended for en-
couraging a more scholarly debate
on the issues raised by the griev-
ance filed against Jim Ford. It will be
a refreshing contrast to the deluge
of analysis-free letters sent to
Michigan Lawyers Weekly by
Ford’s defenders during the past six
months. Only three of 19 letters cited
any legal authority touching upon
an attorney’s First Amendment
rights with respect to comments on
judges, and each of these cited only

one. Nor did any of Ford’s defenders ever refer to any Michigan Rule
of Professional Conduct, especially Rule 8.2(a):

A lawyer shall not make a statement that the lawyer knows
to be false or with reckless disregard as to its truth or
falsity concerning the qualifications or integrity of a
judge, a judicative officer, or public legal officer, or of a
candidate for election or appointment to judicial or legal
office.

Ford’s possible violation of this rule seems to me the principal basis
of the grievance, so one might have expected his defenders to dis-
cuss it. His remarks might contain a false statement about the integ-
rity of the justices, since acceptance of contributions from insurance
companies would result in violations of Section 54 of the Campaign
Finance Act (MCL 169.254) and Section 2074 of the Insurance Code
(MCL 500.2074). (I assume an allegation that a justice had accepted
such a contribution might be regarded as one “concerning the . . .
integrity of a judge.”)

In any event, a review of case law interpreting MRPC 8.2(a), or its
equivalent and predecessor in other states (DR 8-102(B), which like
Rule 8.2(a) is based on ABA models), reveals how attorneys’ First
Amendment rights may be diminished, in comparison to those of the
layperson, by a state’s attorney discipline system.

A seminal case is In re Terry, 271 Ind. 499, 394 N.E.2nd 94 (1979), in
which the Indiana Supreme Court upheld the disbarment of an attor-
ney for violating DR 8-102(B), prohibiting a lawyer from making
“knowingly false statements against a judge.” He alleged that a
judge had conspired with attorneys and other individuals to conceal
and cover up an individual’s criminal activity. Terry argued that his
comments were permitted under the First Amendment, and that libel
and slander cases are controlling in determining applicable standard
of misconduct (apparently a reference to New York Times v Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed 2nd 686 (1964), which held that
even if critical statements of fact about a public official are false, that
official cannot recover unless the statements are made with actual
malice, defined as knowledge that the statements are false or made
with reckless disregard of their truth or falsity).

The court pointed out that Terry was not charged with defama-
tion, but rather with professional misconduct, and that the societal
interest protected by the two bodies of law are not identical.

Defamation is a wrong directed against an individual and
the remedy is a personal redress of this wrong. On the
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other hand, the Code of Professional Responsibility en-
compasses a much broader spectrum of protection. Pro-
fessional misconduct, although it may directly affect an
individual, is not punished for the benefit of the affected
person; the wrong is against society as a whole, the pres-
ervation of a fair, impartial judicial system, and the system
of justice as it has evolved for generations. Id. at 502.

In Louisiana State Bar Association v Karst, 428 So. 2nd 406 (1983),
the Louisiana Supreme Court accepted the Terry analysis and also
dealt with the interpretation of “knowingly” under DR 8-102(B).
Karst argued that he genuinely believed in the truth of his false
accusation, but the court held that:

. . . it is not the genuineness of an attorney’s belief in the
truth of his allegations, but the reasonableness of that
belief and the good faith of the attorney in asserting it that
determines whether or not one has “knowingly” made
false accusations against a judge within the meaning of
DR 8-102(B). Consequently, where it is shown that an at-
torney knew, or in good faith should have known, of the
falsity of his accusations, that attorney’s unsubstanti-
ated, subjective belief in the truth of those accusations,
however genuine, will not excuse his violation of DR 8-
102(B). Id.at 409.

Since MRPC 8.2(a) and its equivalents in other states closely parallel
the New York Times standard, courts interpreting the current rule
have had to deal more explicitly with arguments that lawyers have a
qualified immunity when making statements about judges. Virtually
all courts have followed the reasoning in Karst, supra, that the
attorney’s subjective belief about the truth of his statements is not
controlling.

A leading case is In re Graham, 453 N.W. 2nd 313 (1990), where the
court held that an attorney’s genuine feelings about the truth of his
statements could not negate that he acted with reckless disregard as
to their truth or falsity:

Because of the interest in protecting the public, the admin-
istration of justice and the profession, a purely subjective
standard is inappropriate. The standard applied must re-
flect that level of confidence, of sense of responsibility to
the legal system, of understanding of legal rights and of
legal procedures to be used only for legitimate purposes
and not to harass or intimidate others, that is essential to
the character of an attorney practicing in Minnesota.
Thus, we hold that the standard must be an objective one,
dependent upon what the reasonable attorney, consid-
ered in light of all his professional functions, would do in
the same or similar circumstances. Id.at 322.

Similar rationale and results appear In re Westfall, 808 S.W. 2nd 829
(1991) in which the Missouri Supreme Court upheld the reprimand of
a lawyer who, criticizing the author of a court of appeals opinion,
said:

 . . . but for reasons that I find somewhat illogical, and I
think even a little bit less than honest, Judge Karohl has
said today that we cannot pursue armed criminal action.
He has really distorted the statute and I think convoluted
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logic to arrive at a decision that he personally likes. . . . and
that, to me, really means that he made up his mind before
he wrote the decision, and just reached the conclusion
that he wanted to reach. Id.at 831-32.

Also following In re Graham is Standing Committee on Discipline of
the United States District Court for the Central District of California v
Yagman, 55 F3rd 1430 (9th Cir., 1995), where the circuit court rejected
a subjective standard, holding that the court must determine “what
the reasonable attorney, considered in light of all his professional
functions would do in the same or similar circumstances.” (However,
the attorney was not disciplined, because the court found his state-
ments to be matters of opinion and therefore incapable of being
proved false, Id. at 1440, or because his factual statements were not
proven false. Id.at 1441.)1

Only one case, State Bar of Texas v Semaan, 508 S.W.2nd 429
(1974) arguably applies a subjective New York Times standard to
attorney comments on judges. In this case, the Texas Court of Civil
Appeals affirmed a judgment setting aside a reprimand, agreeing
that New York Times protects lawyers against civil or criminal liabil-
ity, at least for utterances made outside the course of a judicial pro-
ceeding, but pointing out that “it has not been authoritatively deter-
mined as to the extent of any attorney’s protection from imposition
of discipline by the Bar.” Id.at 433. The court then read Garrison v
Louisiana, 379 U.S. 64 (1964), as indicating that “any bridle upon a
free flow of information to the people concerning the performance of
public officials will have little chance of gaining constitutional ap-
proval.” Id. at 433. There was no discussion in the opinion of an
objective versus a subjective standard.

The Supreme Court opinions cited by some of Ford’s defenders
do not support arguments that his remarks are protected by the First
Amendment, assuming that Michigan adopts the reasoning of the
overwhelming majority of other courts in the context of attorney
disciplinary proceedings.2 Two of those opinions, In re Sawyer, 360
U.S. 622 (1959) and Gentile v State Bar of Nevada, 501 U.S. 1030
(1991), dealt with statements made by lawyers during the course of
litigation, which even the most vigorous defenders of lawyers’ First
Amendment rights concede are subject to limitations.3 The third
case, Garrison v Louisiana, was an appeal of a conviction for criminal
libel, and the principal issue was whether the New York Times stan-
dard (be it subjective or objective) applied in criminal proceedings.
The court held that it did, still pointing out that “the knowingly false
statement and the false statement made in reckless disregard of the
truth, do not enjoy constitutional protection.” Id. at 75. In each of
these cases, at least a majority of the court agreed that under certain
circumstances the constitution does not bar limitations on attorney
speech.4

Assuming that Michigan adopts the rationale of other courts, the
Ford case then reduces itself to a determination of whether he made
a statement that a reasonable lawyer in his position would know to
be false or that would have made with reckless disregard as to its
truth or falsity.5 In dealing with the grievance, Ford attempted to
clarify what he actually meant by his statements. In his answers to
interrogatories, he disavowed the bracketed phrase “[to judicial
campaigns],” which had been added by Lawyers Weekly, stating
that in his opinion, “political soft money” has as much influence as
campaign contributions to Supreme Court candidates. The state-
ment became “an expression of my opinion that judicial appoint-

ments are frequently made to reward special interests that financially
support the party that controls the Governor’s office, and that
money largely determines who gets elected to the Supreme Court.”
However, even with the deletion of the bracketed words, the state-
ment could reasonably be read as accusing some justices as having
received illegal contributions.

Interestingly, in response to a later question, he said that
“thoughts about who contributed to their last campaign, and who
will donate to their next campaign, do have an influence on their
decisions because justices are human. They cannot receive
$1,000,000.00 from special interests in 1998, know that they will need
to receive at least that much from the same special interests in 2000,
and then not be influenced by those thoughts in 1999.” This answer
is probably an opinion not subject to proof of its truth or falsity.
However, by suggesting that justices’ opinions can be bought by
campaign contributions, it clearly impugns their integrity.

While Mr. Ford may want his statement both to refer to campaign
contributions (if an opinion) and not to refer to such contributions (if
dealing with facts), had he made any investigation, he would have
found that campaign contributions from insurance industry people
and PAC’s constitute a small portion of total contributions. For ex-
ample, Justice Taylor’s campaign statement for 1998 showed that
approximately 2% of his $937,851.35 in contributions were from in-
surance-related PAC’s and individuals, hardly enough to influence a
justice’s decision. On the other hand, members of a leading plaintiffs’
firm contributed $202,314.23 to three Supreme Court candidates in
1998. One might ponder which future contributions are receiving the
most thought: small insurance-related contributions to the three in-
cumbents who will be running, or large plaintiffs’ lawyer contribu-
tions to their potential opponents.

The AGC apparently resolved in Ford’s favor any doubts about
whether his statement about contributions was factual and false or
reckless, and about whether it dealt with the justices’ integrity. I have
no quarrel with this result6 (although it causes me to sympathize
with the lawyer in Westfall who was reprimanded merely for saying
that a judge was “a little bit less than honest.”) My concern has
always been with the demagogic approach of Ford’s defenders.7

That statements about the vast influence of insurance companies
over the current court could seriously be made by Ford and his
plaintiffs’ lawyers supporters (along with the chairman of the State
Democratic Party), while at the same time defending Ford against a
grievance procedure by emotional, nonreasoned appeals to mythi-
cal First Amendment rights, suggest what is really at stake. It can
hardly be the First Amendment rights of attorneys in discipline pro-
ceedings, because if it were, these ardent defenders would have
done some modicum of research on the issue. And in light of minimal
participation by insurance people and PAC’s, it has little to do with
the ability of insurance companies to control political races through
contributions.

But it does have a lot to do with the decisions of the current court,
which are based upon a commitment to limited judicial power, an
unwillingness to substitute its judgment for that of the legislature
and, perhaps most distressing of all to Ford and his allies, a distaste
for judicial outcomes based upon a “deep pockets” theory. The cur-
rent uproar over the Ford grievance is part of an electoral campaign
by these people to oust justices they find offensive. To achieve that
goal, they are not reluctant also to engage in smear campaigns, such

Counterpoint: Limits on Attorney Speech
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as by making suggestions that one or more of the justices had some-
thing to do with the Ford grievance, or by launching a neo-
McCarthyite campaign based on the premise that membership in the
Federalist Society is the modern version of an “un-American activ-
ity.” Fortunately, these tactics are likely to generate a backlash.

Footnotes

1 The judges’ criticisms cited by Mr. Mogill are similar; they
are clearly expressions of opinion, and none of them even
arguably accuses their colleagues of having committed a
crime.  Also, Mr. Mogill’s claim that Yagman proceeded as if
it had adopted the subjective standard is incorrect; had
false statements of fact been proven, the court clearly
would have upheld the discipline.

2 Mr. Mogill suggests that Michigan has adopted a subjective
standard, but cites only an Attorney Discipline Board opin-
ion, hardly a binding statement of Michigan law.  A lawyer’s
reliance upon the existence of a subjective standard based
upon such an opinion could, in light of existing case law,
certainly place him in peril (especially if the ultimate deci-
sion were to be made by a court whose majority is as
“wrong” in as many issues as Ford and his defenders would
have us believe the current majority is).

3 Mr. Mogill expressly agrees with the constitutionality of
limitations on such rights during litigation, recognizing that
courts balance the protection of a fair trial against rights to
free speech; where he and I part company is on the ques-
tion of whether lawyers’ speech can be subject to limita-
tions, beyond those that may be imposed upon laypersons,
outside the context of litigation.  Case law suggests the
permissibility of more stringent standards for lawyers; in
making false statements about judges, their New York
Times immunity is determined by an objective standard.
Laypersons have the benefit of a subjective standard.

D. Joseph Olson is Senior Vice President & General Counsel of the Amerisure
Insurance Companies. He served as Michigan Insurance Commissioner from
1995-1997. Prior to that, he was Vice President-General Counsel of Citizen’s
Insurance Company of America from 1979-1995. He received his J.D. at
Santa Clara University and has worked in the insurance industry for over 30
years. He proudly confesses to being Chairman of the Mackinac Center and a
member of the Federalist Society.

4 Virtually all U.S. Supreme Court cases on attorney free
speech are of marginal value in Rule 8.2(a) cases, since
they do not deal with statements not made during the
course of litigation and do not engage in the Terry and
Graham balancing of the integrity of the judicial system
against a lawyer’s First Amendment rights.  Mr. Mogill does
not address Terry, Graham and their Rule 8.2(a) counter-
parts in other states, although one might infer he believes
they would be rejected by the U.S. Supreme Court on the
basis of the decision he cites.  I do not.

5 Apparently, regarding false statements about judges as
“political expression,” Mr. Mogill argues that applying an
objective New York Times standard in Rule 8.2(a) cases
would “risk the anomaly of leaving lawyers with less free-
dom for political expression than for commercial speech.”
But the commercial speech casses he cites are inopposite.
None of them involved false advertising. One, Florida Bar v
Went For It, Inc., counternanced a prohibition on lawyer
letters to accident victims within 30 days of the accident,
even if all the statements in the letters were true. None of
the Rule 8.2(a) objective standard cases even imply that
true statements could be either prohibited or regulated.

6 It represents a not unreasonable resolution of the doubts
about a violation of MRPC 8.2(a), and probably results from
Ford’s explanations.

7 The subsequent criticisms of the AGC’s handling of the Ford
grievance referred to by Mr. Mogill are irrelevant to the
issue of what law governed Ford’s statements and to the
issue of whether Ford’s defenders were deliberately or
recklessly misrepresenting that law.

After being injured in a motor vehicle accident with an unin-
sured vehicle, plaintiff insureds filed a lawsuit against defendant
insurance company and its agent for failing to advise them about
optional uninsured motorist coverage. The trial court granted defen-
dants summary disposition on the basis that there was no special
relationship between plaintiffs and defendant insurance agent, and
consequently, there was no duty to advise them as to coverage
under Bruner v League General Ins Co, 461 Mich 1, 597 NW2d 47
(1999). The Court of Appeals affirmed its ruling. The Supreme Court
not only affirmed but also modified the “special relationship” test
discussed in Bruner so that “the general rule of no duty changes
when 1) the agent misrepresents the nature or extent of the coverage
offered or provided, (2) an ambiguous request is made that requires
clarification, (3) an inquiry is made that may require advice and the
agent, though he need not, gives advice that is inaccurate, or (4) the

Case Summaries

SUPREME COURT MODIFIES “SPECIAL  RELATIONSHIP ” T EST TO CLARIFY  WHEN AGENT MUST ADVISE INSURED AS TO

COVERAGE: I S INSURED’S REQUEST FOR “F ULL ” C OVERAGE ENOUGH?

agent assumes an additional duty by either express agreement with
or promise to the insured.” In so ruling, however, the Supreme Court
further suggested in a footnote that “an example of an ambiguous
request for coverage that might in certain circumstances require
clarification is the request for ‘full coverage.’” This footnote raises
the question: Is a potential insured’s request for “full” coverage
enough to trigger a duty on the part of the agent to advise the
insured as to what coverage options are available? If so, is the
agent’s duty limited to describing those coverages offered by his or
her principal, or does it include discussing with the potential insured
coverages that may be available only through other insurance com-
panies, as in the case of underinsured motorist coverage?

Harts v Farmers Insurance Exchange, 461 Mich 1, 597 NW2d 47
(1999).

Counterpoint: Limits on Attorney Speech
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Plaintiff brought a medical malpractice action on behalf of the
estate of a patient who died from undiagnosed diabetes. The trial
court dismissed the lawsuit on the grounds that the plaintiff’s ex-
pert was not qualified to testify as an expert under MCLA 600.2169;
MSA 27A.2169 even though he would have been qualified as an
expert under MRE 702.  In a separate medical malpractice case, a
different trial court excluded testimony from the plaintiff’s expert
on the same grounds. On consolidated appeal, the Court of Ap-
peals affirmed both trial court rulings. MCLA 600.2169; MSA
27A.2169 requires that the plaintiff’s expert have the same spe-
cialty as the defendant in the medical malpractice case.

While the Supreme Court recognized the conflict between
MCLA 600.2169; MSA 27A.2169 and MRE 702, it nonetheless af-
firmed both trial court rulings which had applied the statute’s re-
quirements as to the qualification of experts in medical malpractice
actions. The majority concluded that the statute, because it con-
tained strict requirements concerning qualifications of experts in
medical malpractice cases, was an enactment of substantive law,
and consequently, it did not impermissibly infringe on the consti-
tutional authority of the Supreme Court to make rules governing
practice and procedure.  Further, the Court held that such authority
is violated only when no clear legislative policy can be identified
other than the judicial dispatch of litigation. In all other cases, a
court rule should yield if it contravenes “a legislatively declared
principle of public policy, having as its basis something other than
court administration.” In its own words, the Court distinguished
between “procedural rules of evidence” and “evidentiary rules of
substantive law.”  The Supreme Court’s ruling overturned existing

precedent first established in Perin v Peuler (On Rehearing), 373
Mich 531, 130 NW2d 4 (1964) which had previously affirmed the
Court’s rule-making authority over both practice and procedure.

Subsequently, in an unpublished case, Shenduk v Harper Hospi-
tal, the Court of Appeals affirmed a trial court’s dismissal of a medi-
cal malpractice complaint on the grounds that the plaintiff failed to
file an affidavit of merit from a qualified physician where the expert
physician did not have the same specialty as the defendant physi-
cian as is required under MCLA 600.2169; MSA 27A.2169.  In
Shenduk, plaintiff underwent an amputation of her left leg above
the knee as an alleged result of anti-coagulant medications admin-
istered to her after heart bypass surgery.  Plaintiff’s affidavit of
merit was signed by a hematologist.  Defendant was a board certi-
fied thoracic surgeon specializing in cardiothoracic surgery. Plain-
tiff argued that the alleged malpractice resulting in amputation oc-
curred after surgery as a result of her continuing to receive anti-
coagulant medications, and consequently, her counsel had a rea-
sonable belief that a specialist in hematology would be qualified to
affirm the merits of her case. Notwithstanding this argument, the
Court of Appeals affirmed the trial court’s dismissal on the grounds
that the affidavit of merit did not conform to the requirements of
MCLA 600.2169; MSA 27A.2169 which governs the qualification
of experts in medical malpractice actions. It further affirmed the trial
court’s ruling that a subsequent re-filing of the lawsuit after its
dismissal did not comply with the statute of limitations applicable
to filing medical malpractice actions.

McDougall v Schanz, 461 Mich 15; 597 NW2d 148 (1999).

Case Summaries

Plaintiffs, as parents of a child born with severe disabilities,
brought medical malpractice and negligent infliction of emotional
distress claims against the physician who interpreted an ultra-
sound of the fetus during the pregnancy, as well as the hospital
where he worked, alleging that the physician was negligent in his
interpretation of the initial ultrasound because he failed to locate
all four limbs on the fetus. Subsequently, the child was born with
femur-fibula-ulna syndrome, which is a condition characterized by
gross anatomical deformities of the limbs.  Plaintiffs argued that the
physician’s negligence deprived them of the right to make repro-
ductive decisions regarding the pregnancy. The trial court dis-
missed plaintiffs’ wrongful birth claim on the grounds that it was
not filed in a timely fashion under the medical malpractice statute.
The court further dismissed the negligent infliction of emotional
distress claim.

On appeal, plaintiffs argued that a wrongful birth claim does not
accrue until the birth of the child. In the alternative, plaintiffs ar-
gued that the wrongful birth claim accrued on the last date that
abortion was a viable option. The defendant never challenged this
state’s recognition of a wrongful birth cause of action. Notwith-
standing this fact, on appeal, the Court not only affirmed the trial
court’s rulings dismissing plaintiffs’ claims, but also took the op-
portunity to abrogate wrongful birth as a cause of action in this

state, thereby overruling existing Court of Appeals’ precedents
which had previously recognized a wrongful birth claim.

In the majority opinion, Judge Whitbeck concluded that “this
intermediate appellate court should not continue to recognize the
wrongful birth tort without the slightest hint of approval from the
Michigan Supreme Court or our Legislature.” In dissent, Judge
Doctoroff concurred with the majority’s conclusion in so far as it
ruled that plaintiffs’ wrongful birth claims were barred by the stat-
ute of limitations, but he refused to accept “the majority opinion
with respect to its purported abolition of the wrongful birth tort
where this Court’s recognition of that tort was not challenged by
the parties or decided by the trial court.”   Further, Judge Doctoroff
argued “the majority’s attempt to abolish the wrongful birth tort is
in vain where its discussion with respect to whether this Court
should continue to recognize that tort, and its purported abolition
of the tort, is merely dictum with no precedential value.  Under the
majority opinion, all wrongful birth claims in a complaint filed after
the Court released its opinion on October 8, 1999 are arguably
barred by its ruling. The dissent, however, leaves open the possi-
bility that such claims may still be valid until such time as the
Supreme Court or the Legislature addresses the issue.

Taylor v Kurapati, 236 Mich App 315; 600 NW2d 670 (1999).

COURT OF APPEALS’ PANEL  ABROGATES WRONGFUL BIRTH  CAUSE OF ACTION : DISSENT ARGUES RULING  IS “M ERELY

DICTUM  WITH  NO PRECEDENTIAL  VALUE”

SUPREME COURT DEFERS TO LEGISLATIVE  REQUIREMENTS  FOR QUALIFICATION  OF EXPERTS IN MEDICAL  MALPRACTICE

ACTIONS: MRE 702 NO LONGER CONTROLLING
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LEGISLATURE  ABOLISHES FIREMAN ’S RULE:
POLICE  OFFICERS CAN RECOVER DAMAGES FOR INJURIES

ARISING FROM NORMAL , INHERENT AND FORESEEABLE

RISKS OF PROFESSION

The legislature has ended the on-going debate over applica-
tion of the so-called fireman’s rule in negligence cases brought
by police officers and firefighter for injuries sustained while
performing their professional duties. Under the common law,
the fireman’s rule prevented a police officer or firefighter from
recovering damages from a private party for negligence in creat-
ing a reason for the safety officer’s presence. MCLA 600.2965;
MSA 27A.2965 now provides that “the common law doctrine
that precludes a firefighter or police officer from recovering
damages arising from the normal, inherent, and foreseeable
risks of his or her profession is abolished.” The new law became
effective immediately on November 30, 1998. It preserves gov-
ernmental immunity from tort liability for injuries to firefighters
or police officers injured on the job. MCLA 600.2966; MSA
27A.2966. It also places very specific conditions as to what
must be established in order for a police officer or firefighter to
recover damages depending on who is the defendant in the
case. MCLA 600.2967; MSA 27A.2967. As an aside, the Michi-
gan Supreme Court also recently held that the fireman’s rule did
not bar a wrongful death action brought by the estate of a state
police officer who was injured by a second motorist after having
stopped a first motorist for a traffic violation because the
defendant’s conduct did not result in the police officer’s pres-
ence at the scene.

MCLA 600.2965; MSA 27A.2965 (P.A. 1998 , No. 389, Imd.
Eff. Nov. 30, 1998); Harris-Fields v Syze, 461 Mich 188; 600 NW2d
611 (1999).

Case Summaries

SUPREME COURT UPHOLDS NON-OWNED AUTOMOBILE

CLAUSE IN NO-FAULT  INSURANCE POLICY : REJECTS EARLIER

SUPREME COURT RULING  FINDING  SAME  EXCLUSION

AMBIGUOUS

The Supreme Court has “repudiated” an earlier high court ruling
in Powers v DAIIE, 427 Mich 602; 398 NW2d 411 (1996), which
concluded that a non-owned automobile clause in a no-fault insur-
ance policy was ambiguous, by reaching the opposite conclusion
with regard to what the Court labeled a “substantially identical”
exclusion. More specifically, the Court held that under the clear
language of the no-fault policy involved in this case, it does not
cover a vehicle furnished for the regular use of either the named
insured or any relative unless the vehicle qualifies as a “temporary
substitute vehicle.” In the case at bar, the insured’s son was oper-
ating a pickup truck owned by the family business when he was
involved in a collision that killed two people. The vehicle was in-
sured under a commercial no-fault policy issued to the business.
The insured (i.e. the father) also owned two other vehicles which
he insured with the same insurance company. The insurance com-
pany paid the policy limits to the injured parties under the commer-
cial policy, but refused to pay anything under the personal no-fault
policy on the grounds that liability coverage for the vehicle in-
volved in the collision was excluded under the non-owned auto-
mobile clause because it was a vehicle furnished for the regular use
of the named insured or his family. The trial court ruled that the
non-owned automobile clause was not valid because it was am-
biguous and unenforceable. Applying Powers v DAIIE, the Court
of Appeals affirmed the trial court’s ruling. The Supreme Court,
however, reversed and remanded the case to the trial court to de-
cide whether the non-owned automobile clause in the no-fault
policy in question applied to the circumstances of the case.

Farm Bureau Ins Co v Nikkel, 460 Mich 558; 596 NW2d 915
(1999).

SUPREME COURT RULES HOSPITALS PRECLUDED BY

PHYSICIAN -PATIENT  PRIVILEGE  STATUTE  FROM DISCLOSING

NAMES OF OTHER PATIENTS  TO PLAINTIFF  SUING HOSPITAL

In a 5-2 ruling, the Supreme Court held that the physician-patient
privilege statute, MCLA 600.2157; MSA 27A.2157, precludes hos-
pitals from providing identification information about other pa-
tients to patients suing the hospital.  The majority concluded that
patients, knowing that their names might not be kept confidential,
may not be as willing to reveal a full medical history, which would
be detrimental to the physicians’ ability to provide effective and
complete treatment. In so ruling, the Supreme Court overruled ex-
isting precedent in Porter v Michigan Osteopathic Hospital Ass’n,
170 Mich App 619, 428 NW2d 719 (1988) which upheld the disclo-
sure of names and addresses of unknown patients suspected in
the plaintiff’s rape while she was a patient at the hospital. The
dissent argued that the physician-patient privilege statute applies
only if the information in question was “necessary” to enable a
physician “to prescribe” for the patient, and consequently, it
should not be broadened so as to prohibit disclosure of patient
identification information.

Dorris v Detroit Osteopathic Hospital, 460 Mich 26, 594 NW2d 455
(1999).

SUPREME COURT REVERSES LOWER COURT RULINGS IN NO-
FAULT  CASE: DRIVER  ASSAULTED AFTER ACCIDENT  IS NOT

ENTITLED  TO BENEFITS BECAUSE INJURIES DID NOT ARISE

OUT OF USE OF MOTOR VEHICLE

The Supreme Court has ruled that an insurance company is not
obligated to pay no-fault personal protection insurance (PIP) ben-
efits where the driver was involved in a minor traffic accident but
sustained injuries only while inspecting the damage to his vehicle
after he was assaulted by the other motorist.  In so ruling, the Court
concluded that the driver was not entitled to recover no-fault ben-
efits for injuries sustained in the assault because his injuries did
not arise out of the use of a motor vehicle as a motor vehicle under
MCLA 500.3105(1); MSA 24.13105(1). The Court’s decision over-
turned contrary rulings by the Court of Appeals, Circuit Court and
District Court.

Morosini v Citizens Ins Co,        Mich       ; 602 NW2d 828 (1999).
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Springtime at the LLLLLuxurious Neuxurious Neuxurious Neuxurious Neuxurious New Pw Pw Pw Pw Paris Hotel Laris Hotel Laris Hotel Laris Hotel Laris Hotel Las Vas Vas Vas Vas Vegasegasegasegasegas

$640 Per Person
BASED ON DOUBLE OCCUPANCY • ADD $100 REGISTRATION FEE PER SEMINAR ATTENDEE

FOR MORE INFORMATION CALL The World of Travel  at (248) 203-0022
PAYMENT and CANCELLATION: All notification of cancellation and requests for refund must be made in
writing to The World of Travel. Charges depend on the length of time prior to departure that notice is given.
Insurance is available and recommended.

IF YOU CANCEL: YOU FORFEIT
Prior to 120 days: $25 per person
120-60 days: $50 per person
60-30 days: $100 per person
Within 30 days: Non-Refundable

Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be respon-
sible for 1. any damages occasioned by any cause whatsoever. 2. any expense or inconvenience caused by
late schedules or change of schedule or other condition or 3. the loss or damage to baggage or any article
belonging to the passenger. It is further understood and agreed by the tour member that The World of Travel
reserves the right to cancel out of the program at any time prior to departure and if this right of cancellation
is exercised, all monies will be refunded.
The World of Travel acts solely as agent in arranging for transportation, hotel accommodations, and other
services and does not assume any responsibility or liability for injury, damage, inconvenience, loss, accident,
delay, or change in schedule, however caused or arising.

Please call our

office for Other

Hotel Options and

Car Rental Rates

CLIP AND MAIL TO:
The World of Travel • 101 W. Long Lake Road • Bloomfield Hills, MI 48304

NAME(s) ________________________________________________________________________

ADDRESS _______________________________________________________________________

CITY ___________________________________  STATE ______________ ZIP _______________

DAYTIME PHONE __________________________ HOME PHONE ________________________

  ENCLOSED Please find our Deposit of $300 Per Person for __________ Reservations

  ENCLOSED is our Final/Full Payment for _________ Reservations, Final Payment, and

Registration fees due due NO LATER THAN MARCH 3, 2000
   ENCLOSED is an additional $15.00 Per Person for Trip Cancellation Insurance, Due with

Deposit (covers medical & jury duty cancellations).
Make checks payable to: The World of Travel

I/We have read and understand the responsibility and cancellation policies

SIGNED ____________________________________________________________________
sbm5400

Package Includes:

- Non-stop charter flight service from Detroit to Las Vegas
Convenient current flight times are:

Depart Detroit at 10:30 AM—Arrive Las Vegas 11:30 AM
Depart Las Vegas at 12:40 PM—Arrive Detroit 7:15 PM

- Roundtrip transfers from the airport to the hotel in Las Vegas
- Three nights and four days accommodations at the luxurious new Paris Hotel
- Hotel tax and baggage handling
- Friday evening cocktail party with open bar and hot and cold hors d’oeuvres
- Informative Saturday morning seminar with continental breakfast featuring a symposium on

recent trends in negligence law
Speakers and Materials on a Variety of Topics Including:

• Alternate Dispute Resolution
• Technology, gadgets and the Trial Lawyer
• Updates on Substantive Law Issues

- Medical Malpractice
- The Daubert Test
- Automobile Liability and No Fault Issues

• Other Topics to be Determined
- Completely escorted from Detroit by an experienced travel escort


