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RECENT EVENTS

During the past year, the Negligence 
Law Section Council changed dramatically 
from a group of motivated lawyers 
meeting monthly to discuss tort law issues 
to a proactive organization seeking to 
affect positive changes in the civil justice 
system through dialogue and a meaningful 
exchange of views with those in positions 
of political leadership in Michigan. This 
would include those who believe that tort 
law is a societal and economic albatross.

The Council hosted many guests 
this past year including Gov. Jennifer 
Granholm; Speaker of the House Andy 
Dillon; Sen. Bruce Patterson; State 
Bar President Ed Pappas; Insurance 
Commissioner Ken Ross, Rep. Ellen 
Cogen-Lipton; state Supreme Court 
justices Hon. Michael Cavanagh and Hon. 
Diane Hathaway; and others with whom 
we felt dialogue would be worthwhile.

I also note that individuals critical 
of the civil justice system were invited 
to engage our Council. This included 
Senate Majority Leader Mike Bishop, 
who refused multiple offers to meet with 
the Council. This was also true of the 
president of the Michigan State Medical 
Society, who declined to respond to 
multiple invitations.

Our Council is united behind what 
our vice chair, Jose Brown, cites as a simple 
yet lofty goal of seeking to “promote a civil 
justice system in Michigan that allows an 
injured victim to seek evenhanded justice 
on a level playing field.” Although simple 
and laudable, achieving this goal is far 
more complicated.

Many of our defense members 
advocate for the need for “balance” in a 
system that is anything but. Candidly, there 
has been little or no balance in the court 

system in Michigan 
since 1990, when 
John Engler became 
governor. It was his 
stated and unabashed 
goal to destroy the 
civil justice system 
through legislation 
and his choice of 
judicial appointments. 
He certainly came close. 
Product liability is virtually unknown as 
a cause of action in Michigan. Premises 
liability was eviscerated by the decision 
of the Michigan Supreme Court in Lugo 
v. Ameritech.1 Victims of automobile 
negligence were pummeled by Kreiner v. 
Fischer.2 Medical malpractice was turned 
into a procedural minefield as a result 
of appellate court decisions including 
Roberts v. Mecosta Hospital3; Burton v. Reed 
City Hospital4; and, worst of all, Apsey v. 
Memorial Hospital.5

Apsey is the perfect metaphor for the 
tension that exists between plaintiff and 
defense lawyers when it comes to our 
ability to speak out publicly about civil 
justice issues. When the Court of Appeals 
rendered this abominable decision, the 
Michigan Association for Justice organized 
and helped coordinate the filing of multiple 
amicus briefs from virtually every sector of 
the legal community. The briefs informed 
judges Kathleen Jansen, Mark Cavanagh, 
and Hilda Gage that their decision was 
significantly flawed, legally incorrect, and 
dangerously undermined utilization of 
notaries not only in malpractice litigation, 
but also in all areas involving utilization 
of out-of-state notaries. The ridiculous Hon. Alton Davis and Tom Waun 

at the Section Summer Reception
(More photos on page 15)

Hon Alton Davis and Tom Waun

Hon. Nick Holowka and Katherine 
Holowka at the Past Chairs Event

José Brown and Dean Robb at the  
Section Summer Reception
(Article on page 15)

Jules Olsman and George Googasian 
at the Past Chairs Event 
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idea that out-of-state notaries had to be 
“certified” by the clerk of the court in 
the county in which they resided threw 
malpractice litigation into an absolute 
tizzy, resulting in an unknown number 
of dismissals and the absurd expenditure 
of unnecessary costs and attorney time. 
Two of the three Court of Appeals judges 
responded to the onslaught of amicus 
briefs by advising as to how to “fix” 
defective affidavits. Judge Cavanagh 
recognized the error of the decision 
and voted to reverse. Ultimately, Apsey 
died an appropriate judicial death when 
the Michigan Supreme Court vacated 
the decision in 20075. Unfortunately, 
for many innocent victims of medical 
negligence, their cases were dismissed 
on the basis of this absurd defense 
theory. 

Other than the plaintiffs bar—which 
took the megaphone on this case—there 
was very little public comment about 
Apsey from other groups including the 
Negligence Law Section, which filed an 
amicus brief in support of reversal. While 
there was “plenty of grumbling” among 
the defense bar about Apsey and multiple 
statements by defense counsel about how 
they disagreed with the decision, many 
dutifully went about the business of 
filing motions for summary disposition 
muttering as an excuse that “the client 
was making them do it.”

On a positive note, the original 
Apsey case finally went to trial in 
Shiawassee County last May. The 
result was a $2,978,000 verdict for the 
plaintiff obtained by Frank Mafrice. The 
magnitude of the verdict represents some 
measure of justice with regard to this 
judicial aberration which wreaked havoc 
on malpractice litigation.

Concern about the “Concern”
In her book “Team of Rivals”6, Doris 

Kearns Goodwin describes Abraham 
Lincoln’s decision to put individuals who 
had sought the Republican nomination 
for president in 1860 in his Cabinet. The 
book is a major bestseller based upon 
President Obama’s decision to do likewise 
with respect to his former rival, Hillary 

Clinton. Lincoln’s genius was to foresee 
that rivals can become teammates.

The Negligence Law Section Council 
is a “team of rivals” to some extent. We 
are lawyers who oppose one another 
in terms of litigation, yet work together 
for a common cause. It may be more 
appropriate to refer to us as a team of 
rivals … sort of.

During my tenure on the Negligence 
Law Section Council and from my prior 
experience as president of the Michigan 
Association for Justice, I have observed 
that the defense bar truly believes that 
insurance carriers “watch what they do” 
in a manner reminiscent of Sen. Joseph 
McCarthy and that these carriers will 
“pull files” and punish firms or lawyers 
who actively support restoration of the 
rights of injured victims in the civil 
justice system.

While there is only anecdotal 
evidence to support this fear, concerns 
about retribution are pervasive. I would 
suggest that defense lawyers who worry 
about this type of revenge from the 
insurance industry consider the words 
of Winston Churchill when he said, “An 
appeaser is one who feeds a crocodile, 
hoping it will eat him last.”

I believe it is the obligation of 
organizations such as the Negligence 
Law Section Council to speak out clearly 
and unequivocally on behalf of the public 
and our profession. It is not our mission 
to back down or decline to articulate an 

“An appeaser 
is one who 
feeds a 
crocodile, 
hoping it will 
eat him last.”
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opinion because of unrealistic concerns 
that “somebody is not going to like it.” 
Too bad. I submit to you that the ability to 
have a forum in which to speak up is the 
reason for being part of the Negligence 
Law Section. In fact, it is the reason for 
being a lawyer.

In recent months, members of the 
Negligence Law Section Council testified 
before the House Judiciary Committee 
in support of bills intended to rectify the 
terrible injustice of Kreiner and eliminate 
procedural dismissal and unnecessary 
defaults of defendants in medical 
malpractice cases as a result of defects 
in notices of intent or affidavits of merit. 
Generally, the members of the Council 
who are most willing to testify are plaintiff 
attorneys. Each time, the insurance 
industry provides a representative to 
read a robotic-like statement regarding 
why no changes should be made to the 
law and, in the case of the Michigan 
State Medical Society, to proclaim that 
Michigan “has the best tort law in the 
country” and changes are not required.

Both plaintiff and defense counsel 
recognize the critical role that tort law 
plays in our society. Providing victims 
with a meaningful remedy and the 
ability to seek recourse through the court 
system is neither a waste of time nor an 
impediment to economic growth.

In a recent dissent in a premises 
liability case,7 Michigan Court of 
Appeals Judge Richard Bandstra, upset 
because the two-judge majority including 
Judge Michael Talbot reversed summary 
disposition on behalf of Kroger in a case 
where a customer tripped over a hidden 
wire sticking out of a basket, stated as 
follows:

“Finally, as I write this opinion, 
our state leads the nation in its 
unemployment rate. I cannot avoid 
commenting on how the result here 
will further discourage employers 
from locating in Michigan. Most 
employers possess premises 
frequented by invitees of one kind 
or another. The decision rendered 
by my colleagues today strips away 
the minimal protection they had 
previously been afforded by the 
Supreme Court precedents already 
discussed.”

Unfortunately, Engler’s vision of a 
minimized civil justice system has hardly 
produced positive economic results for 
Michigan. Unfortunately, it is no longer 
incredible to have a Court of Appeals 
judge unabashedly express policy 
concerns about the need to encourage 
businesses to locate in Michigan at the 

expense of Terri Price, an innocent 
victim of a wire sticking out of a basket 
in a grocery store.

Backing away from the debate is 
not the answer. The last thing that the 
Negligence Law Section needs to do is 
“feed the crocodile.” We need to wire its 
jaws shut through effective and sustained 
advocacy in support of the right to trial 
by jury and a level playing field for 
citizens of Michigan.

Endnotes
1. Lugo v Ameritech Corp, Inc, 464 Mich 

512; 629 NW2d 384 (2001).

2. Kreiner v Fischer, 471 Mich 109; 683 
NW2d 611 (2004).

3. Roberts v Mecosta County Gen Hosp, 470 
Mich 629; 684 NW2d 211 (2004).

4. Burton v Reed City Hosp. Corp, 471 
Mich 745; 691 NW2d 424 (2005).

5. Apsey v Memorial Hosp, 477 Mich 120; 
730 NW2d 695 (2007).

6. Doris Kearns Goodwin, “Team of 
Rivals: The Political Genius of Abraham 
Lincoln,” (Simon & Schuster, 2005).

7. Price v Kroger in Michigan, unpublished 
per curium opinion of the Court 
of Appeals, decided June 18, 2009 
(Docket No. 281934).

Negligence Law Section Annual Meeting & Program

Friday, September 18, 2009
9:00 a.m. – 11:00 a.m.

Hyatt Regency, Dearborn
 
Annual Meeting – 9:00 a.m. 
(new offi cers, council members, bylaw amendments)

Program – 9:30 a.m. – 11:00 a.m.

“Hot topics in Negligence practice including:  Strategies and pitfalls associated with notices of fault; Handling tort claims in • 
Bankruptcy court; the care and feeding of experts in the modern era, and the Supreme Court landscape.”

Outstanding Achievement Award – Judge Avern L. Cohn, U.S. Eastern District Court of Michigan• 

Supreme Court update – Chief Justice Marilyn J. Kelly• 

Notices of Fault – David C. Anderson, Collins Einhorn Farrell & Ulanoff, PC• 

How to Handle Tort Claims in Bankruptcy – Kate Klaus, Maddin Hauser Wartell Roth & Heller, PC• 

Experts/trial courts as gate-keepers – Robert Sickels, Sommers Schwartz, PC• 
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ARTICLE I
NAME AND PURPOSES

SECTION 1. This Section shall be known as the Negligence Law Section of the State Bar of Michigan.

SECTION 2. It shall be the purpose of this organization:

To PRESERVE THE JURY SYSTEM AND promote the fair and just administration of negligence law.

To advance professional and ethical standards on the part of negligence law practitioners.

To preserve and promote trial advocacy skills in the practice of negligence law.

To ENCOURAGE ATTORNEYS TO ENTER THE FIELD OF NEGLIGENCE LAW. 

To Recognize by way of awards and scholarships excellence in tort law and outstanding contribution to the 

practice of the profession.

ARTICLE II
MEMBERSHIP

SECTION 1. Dues for Section membership shall be established by the Negligence Council. Each member of the Section, upon 
payment of dues shall be enrolled as a member of the Section. Thereafter, dues shall be payable in advance each year beginning on the 
fi rst day of October. Any member of the Section whose annual dues shall be more than six months past due shall cease to be a member 
of the Section. The membership of the Section shall consist of all members in good standing in accordance with these Bylaws. 
Membership is limited to active members of the State Bar of Michigan, subject to the provisions of Section 2 below. 

SECTION 2. Upon payment of dues for the current year, said amount to be determined by the Negligence Council, any member of 
the Law Student Section may be enrolled as an associate member of the Negligence Law Section. Thereafter, dues shall be payable in 
advance beginning with the fi rst day of October of each calendar year. Associate membership confers no voting rights.

ARTICLE III
COUNCIL AND OFFICERS

SECTION 1. There shall be a Council of voting members which consists of the Chairperson, Vice Chairperson, Secretary 
and Treasurer, together with nine (9) members to be elected by the Section. Five (5) additional voting members or less may be 
appointed by the Chairperson with the advice and consent of the Council, so long as the total voting Council membership does not 
exceed eighteen (18), exINclusive of the four (4) Offi cers. THE VOTING MEMBERSHIP SHALL BE COMPOSED OF EQUAL 
NUMBERS OF PLAINTIFF AND DEFENSE ATTORNEYS, TO THE EXTENT POSSIBLE. The retiring IMMEDIATE PAST 
Chairperson shall be a non-voting member of the Council for one year following retirement.

SECTION 2. The Chairperson, Vice-Chairperson, Secretary and Treasurer shall be nominated and elected in the manner hereinafter 
provided at each annual meeting of the Section to hold offi ce for a term beginning at the close of the annual meeting at which they 
shall have been elected, and ending at the close of the next succeeding annual meeting of the Section, and until a successor shall have 
been elected and qualifi ed. The Chairperson, Vice-Chairperson, Secretary and Treasurer shall constitute an Executive Committee. THE 
EXECUTIVE COMMITTEE SHALL BE COMPOSED OF EQUAL NUMBERS OF PLAINTIFF AND DEFENSE ATTORNEYS. 
THE OFFICE OF CHAIRPERSON SHALL BE HELD ALTERNATELY BY PLAINTIFF AND DEFENSE ATTORNEYS.
SECTION 3. Council members appointed by the Chairperson with the advice and consent of the Council shall serve for one year 
(1) concurrently with the Council Chairperson. Subject to the provisions of sub-section 5 below, appointees may be reappointed for 
subsequent terms or nominated or elected in accordance with the provisions of these Bylaws. 

SECTION 4. No person shall be eligible for election or appointment to the Council once he or she has served for a period of six (6) 
years, except nothing herein shall prevent such a person from being nominated to serve as an offi cer thereafter.

ARTICLE IV
NOMINATION AND ELECTION OF OFFICERS

SECTION 1. NOMINATIONS. A nominating Committee CHAIRED BY THE VICE-CHAIRMAN AND comprised of three 

PROPOSED FINAL DRAFT

Proposed Amendments to the Bylaws of the Negligence Section of the State Bar of Michigan
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fi ve (5 3) immediate past Chairpersons of the Section AND THE EXECUTIVE COMMITTEE shall make and report nominations 
to the Section for the offi cers of the Chairperson, Vice-Chairperson, Secretary, Treasurer and members of the Council, to succeed 
those whose terms will expire at the close of the next annual meeting, and to fi ll vacancies then existing for unexpired terms. Other 
nominations for the same offi ces may be made from the fl oor.

SECTION 2. ELECTIONS. All elections shall be by voice vote unless otherwise ordered by resolution duly adopted by the Section 
at the annual meeting at which the election is held.

ARTICLE V
DUTIES OF OFFICERS

SECTION 1. CHAIRPERSON. The Chairperson shall preside at all meetings of the Section and of the Council. The Chairperson 
shall formulate and present at each Annual Meeting of the Section a report of the work of the Section for the past year. The 
Chairperson shall also appoint, as he or she shall see fi t, additional voting members in accordance with the provisions of these Bylaws. 

SECTION 2. VICE-CHAIRPERSON. Upon the death, resignation or during the disability of the Chairperson, or upon his/
her refusal to serve, the Vice Chairperson shall perform the duties of the Chairperson for the remainder of the Chairperson’s term 
except in the case of the Chairperson’s disability and then only during so much of the term as the disability continues. THE VICE-
CHAIRPERSON SHALL PRESIDE OVER ANY MEETING OF THE SECTION AND OF THE COUNCIL IN THE EVENT OF 
THE CHAIRPERSON’S ABSENCE, INABILITY, OR REFUSAL TO SERVE AT A MEETING.

SECTION 3. SECRETARY. The Secretary shall be the custodian of all books, papers, documents, and other property of the Section 
except money. The Secretary shall keep a true record of proceedings of all meetings of the Section and of the Council. The Secretary 
shall assist the Chairperson in preparing any reports required by these Bylaws. THE SECRETARY SHALL PRESIDE OVER 
ANY MEETING OF THE SECTION AND OF THE COUNCIL IN THE EVENT OF THE CHAIRPERSON’S AND THE VICE-
CHAIRPERSON’S ABSENCE, INABILITY, OR REFUSAL TO SERVE AT A MEETING.

SECTION 4. TREASURER. The Treasurer shall be custodian of all funds; he/she shall keep a true record of all monies received 
and disbursed and report thereon to the Council whenever requested. The Treasurer shall submit a fi nancial report for presentation to 
the membership of the Section and the Board of Commissioners of the State Bar of Michigan annually. THE TREASURER SHALL 
PRESIDE OVER ANY MEETING OF THE SECTION AND OF THE COUNCIL IN THE EVENT OF THE CHAIRPERSON’S 
AND THE VICE-CHAIRPERSON’S AND THE SECRETARY’S ABSENCE, INABILITY, OR REFUSAL TO SERVE AT A 
MEETING.

SECTION 5. The Treasurer shall sign any application for, and execute any bond as may be requested by, any offi cer of the Section 
and/or member of the Council pursuant to any resolution duly adopted for any bond for the purpose of protecting the monies of the 
Section. Any cost or premium for such bond, however, shall not be borne by the Treasurer, but shall be an expense of the Section and 
paid from the funds of the Section.

ARTICLE VI
DUTIES AND POWERS OF THE COUNCIL

SECTION 1. The Council shall have general supervision and control of the affairs of the Section subject to the Supreme Court Rules 
Concerning the State Bar of Michigan and the Bylaws of the State Bar of Michigan and the Bylaws of the Section. It shall specially 
authorize all commitments or contracts which shall entail the payment of money, and shall authorize the expenditure of all monies 
appropriated for the use or benefi t of the Section. It shall not, however, authorize commitments or contracts which shall entail the 
payment of more money during any fi scal year than the amount which shall have been previously appropriated to the Section for such 
fi scal year.

SECTION 2. The Council may authorize the Chairperson and the Vice-Chairperson to appoint committees and committee 
Chairpersons from among Section members to perform such duties and exercise such powers as the Council may direct. The 
Chairperson, on direction from the Council, shall remove any Chairperson or member from such committees and fi ll vacancies on such 
committees created by removal or resignation.

Continued on next page



 NEGLIGENCE LAW SECTION QUARTERLY SUMMER 2009

PAGE  6 WWW.MICHBAR.ORG

SECTION 3. The Council, during the interim between annual meetings of the Section, may fi ll vacancies in its own membership or 
in the offi ces of Secretary or Treasurer, or, in the event of a vacancy in both the offi ce of Chairperson and Vice-Chairperson, then in 
the offi ce of the Chairperson. Members of the Council, and offi ces so selected shall serve until the close of the next annual meeting of 
the Section, at which the vacancies shall be fi lled for the remainder of their respective terms either by special election or in accordance 
with the appointment provisions of these Bylaws.

SECTION 4. Subject to the provisions of Section 5 below, the Council shall act by a majority vote present and constituted at the time.

SECTION 5. Members of the Council when personally OR TELEPHONICALLY present at a meeting of the Council shall vote in 
person OR TELEPHONICALLY, but when absent may communicate their vote, in writing, upon any proposition, to the Secretary and 
have it counted, with the same effect as if cast personally at such meetings. ALL WRITTEN VOTES OF ABSENTEE MEMBERS 
MUST BE SUBMITTED TO THE SECRETARY PRIOR TO THE VOTE OF THE ATTENDING COUNCIL MEMBERS BEING 
CONCLUDED AT THE MEETING.

SECTION 6. The Council shall designate the time and place of its regular meetings. Special meetings may be called upon notice by 
the Chairperson or upon written request to the Secretary of any fi ve members of the Council.

ARTICLE VII
SECTION MEETINGS

SECTION 1. There shall be at least one Annual Meeting of the Section membership during which nomination and elections shall take 
place in accordance with these Bylaws along with the transaction of any other business deemed to require membership approval. 

SECTION 2. No Annual or Special Meeting of the membership shall take place without at least fi fteen (15) days of notice to 
the Section’s members together with a description of proposed business to conduct and/or nominees to be elected to the Council. 
Notice may be provided in any way reasonably calculated to reach the membership in suffi cient time to enable members to make 
arrangements for attendance, should they desire to do so. More specifi cally, notice may be given in any one or more of the following 
ways: (1) publication on the Section website; (2) direct mail; (3) facsimile; (4) e-mail; and (5) by publication in Negligence Section 
publications and/or the Michigan State Bar Journal.

SECTION 3. Special meetings of the Section may be called by the Chairperson upon approval of the Council, at such time and place 
as the Council may determine. Such special meetings may be called for any purpose, including amendment of these Bylaws, and/or for 
the purpose of conducting elections, so long as the notice and nomination procedures designated herein are followed. 

SECTION 4. The PRESENCE OF MORE THAN FIFTY PERCENT (50%) OF THE VOTING members of the Section COUNCIL 
at any meeting shall constitute a quorum for the transaction of business BY THE SECTION OR THE COUNCIL. COUNCIL 
MEMBERS MAY ATTEND TELEPHONICALLY.

SECTION 5. THE MEETINGS OF THE SECTION SHALL BE OPERATED UNDER ROBERT’S RULES OF ORDER, TO 
THE EXTENT THEY ARE NOT INCONSISTENT WITH THESE BY-LAWS OR THE BY-LAWS OF THE STATE BAR OF 
MICHIGAN.

ARTICLE VIII
MISCELLANEOUS PROVISIONS

SECTION 1. The fi scal year of the Section shall be the same as that of the State Bar of Michigan.

SECTION 2. All bills incurred by the Section before being paid shall be approved by the Chairperson or Vice-Chairperson and the 
Treasurer, or otherwise as the Council shall direct, and check for all disbursements shall be signed by the Treasurer or such other offi ce 
as the Council may authorize, and by an offi cer of the State Bar of Michigan.

SECTION 3. No salary or compensation shall be paid to any Section offi cer, Council member or member of a committee.

SECTION 4. These Bylaws shall become effective upon the approval thereof by the Commissioners of the State Bar of Michigan and 
the Section in the same manner provided in Article IX, Section 1, for their amendment.
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ARTICLE IX
AMENDMENTS

SECTION 1: These Bylaws may be amended at any annual meeting or special meeting of the Section by a majority vote of the 
members of the Section present and voting, provided such proposed amendment shall fi rst have been submitted to the Council for its 
recommendation; further, that no amendment so adopted shall become effective until approved by the Commissioners of the State Bar 
of Michigan.

SECTION 2: Any proposed amendment shall be submitted in writing to the Council in the form of a petition signed by at least 
ten (10) members of the Section in time for it to be considered by the Council before the annual meeting or special meeting of the 
Section at which it is to be voted upon. The Council shall consider the proposed amendment at said regular meetings and shall prepare 
recommendations thereon, which recommendations, together with a complete and accurate text of said proposed amendment, shall 
be published prior to the annual meeting or special meeting either in the Section’s Newsletter or in the Michigan Bar Journal at least 
fi fteen (15) days prior to the annual meeting of the Section at which it is to be voted upon. Publication may also be accomplished by 
direct mail OR EMAIL.

Proposed amendments to the membership 2009 

July 2009 

In my previous article, I discussed 
the current status of the law relative to 
ERISA plans seeking reimbursement 
for economic benefits tendered (usually 
health insurance benefits or long-term 
disability benefits) from third-party 
recoveries that the insured may obtain. 
The issue turns on the ERISA provision 
that expressly limits plans and plan 
insurers to seeking only “appropriate 
equitable relief” under the statute. 
Because plans are limited to “equitable 
relief”, they are forbidden from seeking 
reimbursement from the general assets 
of the insured, which is necessarily a 
legal claim rather than an equitable 
claim.

Most specifically, the battle has 
focused on the specific identity of the 
funds from which the insurer seeks 
reimbursement.   Citing Mid Atlantic 
Medical Services, Inc. v Sereboff, 126 S. 
Ct. 1869 (2006), insureds have argued 
that only specifically identifiable and 
sequestered funds can constitute an 
adequate res to support the equitable lien 
required for reimbursement.  Conversely, 
the plan insurers have argued that it is 
sufficient if the subject funds can merely 
be “clearly traced” to the insured’s 

possession and control, even if no longer 
isolated and sequestered.

In a decision just issued ( July 20) by 
the U. S. District Court for the Northern 
District of California in Martorello v. Sun 
Life, 2009 WL 2160652, the court squarely 
sided with the insured on this issue and 
dismissed the plan insurer’s counterclaim, 
holding that mere “tracing” of assets to 
the insured that are not presently held in 
a specifically identifiable fund may not 
be the source of reimbursement.

In another recent case, the U.S. 
District Court for the Eastern District 
of Kentucky handed down its decision 
in James River Coal Company Medical and 
Dental Plans v. Bentley, 2009 WL 2211906, 
on July 23, again observing the specifically 
identified fund, or res requirement. The 
ERISA plan sought reimbursement of 
$25,840 paid on behalf of a minor who 
sustained serious injuries when attacked 
by a dog. The tort recovery was $70,000. 
The plan document purported to grant 
the plan a “lien in the proceeds of any 
such recovery.” Nonetheless, the court 
dismissed the complaint because the plan 
failed to identify a particular fund from 
which the plan is to be reimbursed. The 
plan language failed to satisfy the first 

prong of the Sereboff requirement—the 
specifically identified fund requirement.

There are numerous cases on both 
sides of this issue. Until the Sixth Circuit 
or the U.S. Supreme Court weighs in, 
we can only look to cases such as these 
for support that the distinction between 
law and equity is only maintained by 
respecting the requirement of a “res” or 
specifically identified fund.

By Troy W. Haney
The Haney Law Firm, PC

Finally, Some Respect for the Res: Updating ERISA Insurer Reimbursement

Troy Haney is a partner in 
the Grand Rapids firm of 
Dilley Haney, PC.  He 
is a graduate of Calvin 
College and the University 
of   Detroit Law School.  
He is an Executive Board 
member of the Michgian 
Association for Justice and 
has been featured in the 
Best Lawyers in American, 
12th ed.  He practices in the areas of employee 
benefit law; short-term and long-term disability 
insurance litigation; ERISA-governed long-term 
disability, health care and pension plan litigation; 
serious and catastrophic automobile negligence; 
wrongful death, complex civil litigation in state 
and federal courts. Contact information: Dilley 
Haney, PC, 330 East Fulton, Grand Rapids, 
MI 49503, (616) 235-2300. E-mail: thaney@
dilleyhaneylaw.com. 

Troy W. Haney
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There is plenty of evidence that 
the Medicare Set-aside Arrangements 
(MSA) that are required in Workers’ 
Compensation cases are not required in 
liability and no-fault cases.1 First, there 
are no statutes or regulations that require 
set-asides in liability and no-fault cases. 
In addition, the Centers for Medicare 
and Medicaid Services (CMS) and other 
federal entities have made statements 
confirming that the agency does not 
require set-asides in such cases. These 
statements also confirm that CMS did 
not intend to require set-asides as a result 
of the Section 111 reporting requirements 
included in the Medicare, Medicaid & 
SCHIP Act of 2007 (MMSEA).2

Despite this evidence of absence, 
with the passage of the MMSEA came 
rumors that this “new Medicare law” 
means that set-asides are now required in 
liability and no-fault cases. This rumor, 
however, is not supported by the language 
of Section 111. Instead, the sole purpose 
of Section 111 is to ensure that Medicare 
is being notified of settlements in cases 
where it has a right to reimbursement. 
This Section has absolutely nothing to 

do with set-asides or even identifying 
Medicare-covered future costs of care. 
In fact, the word “set-aside” does not 
even appear in the MMSEA.

Moreover, in the February 23, 2009 
CMS Alert, CMS emphasized the fact 
that Section 111 does not change or 
remove any existing MSP rules, but 
adds to the existing MSP requirements 
by requiring insurers to now verify and 
inform CMS where Medicare is entitled 
to be reimbursed.3

Later, in a March 2009 CMS Town 
Hall teleconference, Barbara Wright, 
the Acting Director of the Division of 
Medicare Debt Management, reiterated 
that Section 111 has no impact on set-
asides when she stated “the point is the 
set-aside requirement process is totally 
separate from the Section 111 reporting 
process. As we’ve stated in more than 
one call we don’t anticipate changing 
our routine recovery process.”4

In addit ion, the Congressiona l 
Research Serv ice (CRS) prov ided 
Congress with an “objective and non-
partisan analysis” of the MMSEA. The 
analysis by CRS states that Section 
111 simply requires that information 
be secured and submitted; the analysis 
makes absolutely no mention of the need 
for set-asides in liability or no-fault cases.

Clearly, the new Medicare law does 
not change the “recovery” process. In 
liability and no-fault cases, Medicare 
is still entitled to recover charges that 
it paid for related services provided 
between the date of the incident and the 
date of the settlement.   
 
How to protect your client - and 
yourself - from the new reporting 
requirements

What the new Medicare law does 
change is the reporting requirements 
for insurers. A failure to report a 
settlement could cost an insurer $1,000 
per day. Although the new reporting 
requirements do not require that an 

insurer track payments to Medicare, 
Medicare has always had the ability seek 
reimbursement from the beneficiary, the 
primary plan and anyone who receives 
payment from that plan,5 including 
attorneys.6

So how can we protect all parties 
to a settlement - and ourselves - while 
at the same time avoiding naming 
Medicare as a payee on the settlement 
check? The answer is simple: an interest 
bearing escrow account established by 
the attorney for Plaintiff.

In order to ensure that such an 
account is established, language should be 
included in the settlement release requiring 
a portion of the settlement funds be placed 
into the escrow account until the Medicare 
lien is resolved. For example:

It is understood and agreed 
that $35,657.12 of the settlement 
proceeds will be placed in an 
interest bearing escrow account 
pending resolution of the claim for 
reimbursement of medical expenses 
by Medicare. Upon resolution of 
the Medicare lien, any proceeds 
remaining in the escrow account 
shall be distributed in accordance 
with the Order of Distribution 
entered by Judge A on July 15, 
2009.

Mirror language should also be 
included in an Order from the Court.

The amount withheld should not be 
a “guesstimate.” Instead, both plaintiff’s 
and defense counsel should have an idea 
as to the amount of the lien based upon 
billing records and Medicare’s conditional 
payment letter. Because providers may 
have up to two years to submit their 
bills to Medicare,7 the amount withheld 
should always exceed the amount of the 
anticipated Medicare lien.

If you follow the above guidelines, 
identifying Medicare as a payee will do 
nothing but cause needless procedural 
difficulties and delays. Many times, 

Evidence of Absence: There are no requirements for set-asides in liability and no-fault cases
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Medicare’s final demand (which 
cannot be requested until there 
is a settlement) is inaccurate 
and must be disputed - a 
process that in some cases can 
take more than one year. In 
addition, when a check is sent 
to Medicare for endorsement, 
the turn around time could be 
months, assuming that your 
check is not lost in the abyss! 
The danger of all this is simple: 
it could have the unfortunate 
effect of impeding settlement.

Endnotes
1  A  M e d i c a r e  Set-aside 

Arrangement (MSA) 
allocates a portion of the 
Worker’s Compensation 
settlement for future medical 
expenses. The amount of the 
set-aside is determined on a 
case-by-case basis and should 
be reviewed by the Centers 
for Medicare and Medicaid 
Services (CMS), when 
appropriate. Once the CMS 
determined set aside amount 

is exhausted and accurately 
accounted for to CMS, 
Medicare will agree to pay 
primary for future Medicare 
covered expenses related to 
the Worker’s Compensation 
injury.

2 Public Law 110-173.

3 CMS Alert, 2/23/09.

4 Transcript, p. 24.

5 42 CFR 411.24.

6 United States of America 
v. Paul J. Harris, United 
States District Court, 
Northern District of West 
Virginia, Civil Action No. 
5:08CV102.

7 Medicare claims must 
be filed within one full 
calendar year following 
the year in which the 
services were provided. For 
example, if you see your 
physician on March 22, 
2009, the Medicare claim 
for that visit must be filed 
by December 31, 2010.
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With Legislature Deadlocked, Supreme Court Moves to Promote Fairness

By Todd Tennis
Captiol Services, Inc.
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For the past several years, the 
Negligence Law Section has been working 
with the Michigan Legislature to make 
sensible changes to laws surrounding 
medical malpractice liability. The 
Section has tried to take some of the 
gamesmanship and “gotcha” law out of 
the system. Specifically, we have tried to 
change the Notice of Intent and Affidavit 
of Merit requirements that allow plaintiffs 
and defendants to amend a faulty NOI or 
AOM without having the case dismissed 
(or, for defendants, receiving summary 
judgment on behalf of the plaintiff).

Despite introducing bills in each 
of the last four legislative sessions 
and getting a bill through the House 
in 2004, the issue has failed to get the 
bipartisan support needed to reach the 
governor’s desk. Most recently, Rep. 
Mark Meadows (D-East Lansing), the 
chair of the House Judiciary Committee, 
sponsored House Bill 4571 which seeks 
to make procedural changes to both NOI 
and AOM requirements and reduce the 
likelihood that a case will be decided on 
technical rather than factual grounds.

The insurance industry and most 
medical providers have maintained 
steadfast opposition to changing the 
status quo. In their eyes, the fact that a 
meritorious claim can be quashed due 
to a clerical error is seen as a feature 
rather than a fault of Michigan’s medical 

malpractice tort system. Insurance 
industry representatives have stated 
that the proper remedy for a medical 
malpractice victim who is barred from 
the courts due to a technical error in an 
NOI or AOM is to sue their attorney. By 
asserting that any change to current NOI 
or AOM procedures would be “repealing 
tort reform”, they have successfully 
bottled opportunities for reasonable 
change in the legislative branch.

The Michigan Supreme Court, on the 
other hand, seems to be moving toward 
a theory on jurisprudence that favors 
function over form. This has been recently 
demonstrated in the high court’s decision 
on Bush v. Shabahang. In this case, the 
defendant claimed that because the Notice 
of Intent contained defects, it therefore 
did not toll the statute of limitations for 
filing a malpractice suit. In an opinion 
authored by Justice Diane Hathaway, the 
majority ruled that—provided it was done 
in good faith—even a defective NOI tolls 
the statute of limitations.

Moreover, the majority opinion, 
signed by Justices Hathaway, Weaver, 
Cavanaugh, and Kelly, found that Section 
2301 of the Revised Judicature Act applies 
to Notices of Intent. Section 2301 allows 
for amendment and disregard of “any 
error or defect” where the substantial 
rights of the parties are not affected and 
the cure is in the furtherance of justice. 

This finding could have a potential 
impact on future decisions on other types 
of documents such as Affidavits of Merit 
and Affidavits of Meritorious Defense.

In addition to inserting a large dose 
of fairness back into the civil justice 
system, some observers hope this ruling 
will serve to make reform opponents 
more willing to negotiate on legislation 
relating to medical malpractice, auto no-
fault, or other areas of law. Although it is 
too early to predict the kind of legislative 
impact Bush v. Shabahang will have, it no 
doubt reveals a very new direction in the 
Michigan Supreme Court.

Negligence Law Section to Honor Judge Avern L. Cohn of the U.S. District Court, 
Eastern District of Michigan

The Negligence Law Section will honor U.S. District Court Judge Avern Cohn at the section’s 
meeting at the State Bar of Michigan Annual Meeting at the Hyatt Regency in Dearborn on Friday, 
September 18.

The Negligence Section will present an Outstanding Achievement Award to Judge Cohn for his 
vigorous and outspoken defense of the civil justice system and the right to trial by jury in a civil 
case. Judge Cohn was appointed to the U.S. District Court by President Jimmy Carter in 1970.
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Continued on next page 

According to the National Law 
Journal, an attorney can now be expected 
to be sued at least once during his/her 
career.1 As negligence law practitioners, 
our chances of being sued are even 
greater. In fact, some sources predict that 
attorneys will experience three or more 
claims during their career.2 From 1985 to 
2003, plaintiff and real estate lawyers were 
subject to the largest percentage of claims. 
3 However, legal malpractice claims are 
not just limited to our plaintiff members.

A recent American Bar Association 
study found an increase in the number 
of claims against personal injury defense 
lawyers as well.4 In fact, claims against 
defense counsel now make up 10 percent 
of all claims against attorneys. This is 
up from only four percent in 2000.5 In 
addition to the statistical concerns, the 
current economy is having an effect 
on claims. When the economy falters, 
malpractice claims increase.6 Accordingly, 
as the economy in Michigan continues to 
flounder and individuals and businesses 
are more apt to look to their attorney’s 
malpractice insurance to recoup their 
losses, we can expect to see a continued 
increase in claims against negligence 
practitioners. This article will review 
practices that members of the negligence 
section, both plaintiff and defense, can 
immediately employ to hopefully stem 
such claims.

Client Retention
It cannot be stressed enough that 

attorneys who are sued often ignored 
their intuition or gut feeling that this 
now-disgruntled client should have been 
turned back out the outset. According to 
the ABA, ineffective client screening is 
one of the major causes of malpractice 
claims. Therefore, the best way to 
avoid malpractice claims continues to 
be to trust these gut feelings and resist 
the urge to accept questionable clients 
and/or claims, even in this economy 
and notwithstanding the constant 
competition for cases. In addition, it 

is recommended that you avoid the 
client who comes to you after firing 
predecessor counsel or who appears to 
have unrealistic expectations of what can 
be accomplished by the litigation process. 
A substantial number of claims are filed 
against successor counsel by clients who 
simply cannot be satisfied, regardless 
of your efforts. You will never regret 
turning back the client who would have 
sued you. If you decide to go forward 
and represent that questionable client, 
make certain that you do not oversell 
the client or make promises that you 
cannot fulfill, as this client will hold you 
to these initial representations. Providing 
the client with realistic expectations and 
potential negative outcomes in writing at 
the outset can limit your exposure when 
the client is predictably unsatisfied with 
the litigation process.

Retention Agreements
Although it goes without saying 

that section members should have the 
client execute a retainer agreement, it 
is even more important that the retainer 
agreement properly define the scope of 
representation. Rather than a form letter 
provided at the outset setting forth a 
one-third fee arrangement, for example, 
a better practice is to have the retainer 
agreement define and specifically identify 
the party to be sued and the claim(s) to 
be alleged. For instance, with respect 
to auto negligence claims, the retention 
agreement should indicate whether you 
are handling both the third-party and 
first-party claim. If not, it should be 
explained. If there is a potential product 
defect involved with an auto claim or 
medical malpractice action, you should 
advise the client whether or not you are 
investigating this claim. Failing to do so 
exposes you to the potential that a court 
will review your fee agreement and find 
that you undertook such responsibility.7

While insurance defense counsel will 
provide retention letters to the insurance 
company who hired them setting forth 

the fees to be paid, they typically fail 
to obtain a retainer agreement from the 
actual client setting forth in writing the 
scope of representation, the payment 
of deductible obligations, the existence 
of additional coverage, and the client’s 
obligations to assist with the litigation. As 
claims against defense counsel increase, 
members are advised to obtain an 
agreement or engagement letter from the 
client to prevent misunderstandings and 
therefore potentially protect members 
from future claims.

Communication 
As negligence practitioners, we 

typically deal with our clients with respect 
to only one litigation matter. Without an 

It Is Always Good to be Reminded: Risk Management for Negligence Practicitioners 
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ongoing relationship or a proven track 
record, an unhappy “one-time” client 
will not hesitate to sue counsel. This is 
especially true when the client did not 
actually hire counsel, but was provided to 
them by their insurance carrier. However, 
this relationship can be enhanced by way 
of communication. A common complaint 
from dissatisfied clients is the lack of 
communication from their attorneys, 
especially during inactive periods of 
litigation. It can be difficult to respond 
to every client’s inquiries and actually get 
anything accomplished during the day. 
However, automatically copying a client 
on all pleadings and letters is the easiest 
way to communicate the status of the 
case. During inactive periods, a monthly 
communication advising the client that 
there has been no activity on the case and 
returning client phone calls in a timely 
matter will assist you in maintaining a 

positive client relationship.
From the defense perspective, clients 

should be advised of the status of the case 
and the theories and/or the weaknesses 
of any defenses by being copied on the 
updates to the carrier. However, clients 
who do not receive the updates provided 
to the carrier are at risk of being 
dissatisfied at the end of the retention if 
they are surprised at the outcome and 
particularly if their personal exposure 
was not adequately explained to them.

Periodic and honest communication 
with the client will also benefit you by 
supporting the attorney judgment defense 
should you later be sued. The attorney 
judgment defense provides that our mere 
errors in judgment are not grounds for 
malpractice when we act in good faith 
and the honest belief that our acts (or 
omissions) were well founded in law and 
in the best interest of our client.8 This 

defense works best 
when the judgment 
is communicated to 
the client. Important 
decisions as to whether 
or not to bring a claim, 
name a party, or to 
argue a defense should 
be communicated 
to the client and 
confirmed in writing, 
either by letter or 
e-mail. Time records 
can also support this 
defense if they provide 
sufficient detail of the 
conversation that took 
place with the client. 
At the very least, an 
internal memorandum 
to the file should be 
prepared confirming 
that the decision 
and reasoning was 
communicated and 
hopefully approved 
by the client. Such 
documentation in the 
file may eventually 

discourage an attorney from pursing a 
case against you or assist in obtaining 
a reasonable settlement before the case 
is filed. Even if the evidence of your 
attorney judgment does not preclude 
the filing of the case, the documentation 
will certainly help you to accurately 
recall the analysis behind your strategy 
and assist defense counsel in pursing a 
judgment-based motion for summary 
disposition on your behalf. Accordingly, 
section members are advised to develop 
a practice of documenting the analysis 
which supports your strategic decisions. 

Administration 
Regardless of which side of the 

“v” you primarily practice on, it’s 
estimated that approximately 30 
percent of all malpractice claims result 
from administrative failures, i.e., the 
failure to properly calendar deadlines 
or other clerical errors including lost 
documentation. Accordingly, deadlines 
should be tracked by multiple people 
within your practice to ensure they 
are not missed. The computer docket 
calendar system that generates pop-up 
reminders is only beneficial if someone 
other than you is able to monitor them. 
It is too easy to receive a computer 
reminder and hit “remind me later” 
when you are in the middle of a brief or 
preparing for trial. Even with a relatively 
small docket, numerous reminders can 
pop up throughout the day. A paralegal 
or assistant should have the authority 
to monitor reminders to ensure they 
are handled; it also allows them to 
provide you with sufficient lead time 
to adequately complete the filing. This 
system, of course, is only as good as the 
staff you have hired.

Inadequate staffing, therefore, is 
another important factor that can result 
in malpractice claims. In addition to the 
quality of the paralegals and assistants 
who support your practice, claims can 
be avoided when matters are properly 
staffed and supervised. Too many 
cases being dumped on an associate is 

It is Always Good . . . 
Continued from page 11
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a recipe for disaster, especially when 
that person is not adequately trained or 
supervised. Numerous claims are the 
result of an associate’s inexperience or 
work overload. Also, according to the 
ABA, stress and substance abuse are 
leading reasons firms are vulnerable to 
malpractice claims. A mentor system 
or associate file review meetings allow 
experienced members of the firm to 
correct mistakes before they get out of 
control and become claims. Periodic 
communication with the attorneys in 
your firm also allows you to monitor 
increased stress levels, which can lead 
to claims.

With the effects of tort reform and 
the economy on the negligence practice, 
despite your years of practice, you may 
be inclined to take cases in other areas 
of the law to pay the bills. This, too, can 
lead to malpractice claims as you find 
yourself practicing in areas in which 
you lack experience. If you do not have 
the time or opportunity to participate in 
continuing legal education, you should 
associate with an attorney experienced 
in that area to protect yourself from a 
claim simply because you cannot afford 
to turn back new clients.

Termination
If you decline a case, make sure 

you give the client enough time to look 
elsewhere. This issue is particularly 
tricky for medical malpractice claims 
with a number of potential defendants, 
as you need to ensure that you have 
enough time to obtain the client’s 
complete medical records and have 
the matter reviewed by the necessary 
experts. If you turn back the case with 
limited time left on the statute after 
receiving a negative review against only 
one specialty, you may be exposing 
yourself to a claim for failing to bring 
a timely case against any of the other 
medical specialists. After the statute of 
limitations has expired, another attorney 
reviewing the case has two more years 
under the legal malpractice statute to 
locate a supporting expert to pursue 
the “case within a case”. Accordingly, 
potential cases with short statute of 

limitations should either be turned back 
at the outset or investigated within a tight 
window for the receipt and analysis of 
medical records as well as for the expert 
review.

With any case turned back at 
the outset, you should only advise 
the potential client of the statute of 
limitations in accordance with the duty 
you have assumed. If the client does 

not sign a retainer letter, the “turnback” 
can be a short letter indicating that you 
are not interested in representing them. 
Limit your letter to advising them only 
that they may have a case, that certain 
statute of limitations apply, and that 
they should contact another attorney 
to advise them regarding the case. 
However, if the potential client did sign a 
retainer at the outset, you have assumed 

Continued on next page 
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a duty and should advise the client of 
the statute of limitations for only the 
scope of representation as limited by 
your retention agreement. You would not 
want to assume a duty by informing the 
client of the statute of limitation for every 
potential case they may have in excess of 
what you have advised them.

All of us should send disengagement 
letters at the close of our representation 
in order to take advantage of the short, 
two-year statute of limitations for legal 
malpractice. A claim accrues at the time 
you discontinue serving the client in a 
professional capacity as to the matters 
“out of which the malpractice arose.”9 
This termination date is a question of law 
for the trial court and can be crucial to 
getting you dismissed from the case on 
statute of limitations grounds. In order 
to take advantage of this short statute 
of limitations, members are advised to 
send a disengagement letter letting the 
client know that your representation on 
this matter has concluded, even in those 
situations in which the client has fired you. 
If the client requests your services after 
the fact, you will be in a better position 
to argue that this representation is a new 
matter and does not extend the statute 
of limitations with respect to the matter 
out of which the alleged malpractice 
arose. Otherwise, if you do not have 
a termination letter and you perform 

any type of follow up or future work 
for the client, this could be considered 
continuation of the prior engagement 
and extend the representation for statute 
of limitations purposes.

Again, this practice is also 
recommended for insurance defense 
counsel even though closure letters are 
typically sent to the carrier with the final 
bill. The actual client should be advised 
in writing when your representation has 
concluded regardless of when the final 
bill is paid by the carrier. 

When All Else Fails 
If you and your firm have 

implemented all of these suggestions 
and you still find yourself the subject 
of legal malpractice claims, you should 
always notify your carrier immediately 
and never attempt to defend yourself. 
You can, however, assist defense 
counsel at the outset by assembling and 
organizing your file so it can be reviewed 
and your exposure be determined as 
soon as possible. You will also want to 
provide defense counsel with additional 
documents such as time records, personal 
notes, call logs, and e-mails related to the 
case you did not print out and place in 
the file. While these documents are not 
typically maintained in the client file, 
they may support your attorney judgment 
or provide the best evidence of what was 

promised to the client at the outset.
And you should remember the 

statistics. Being the subject of a legal 
malpractice claim will happen to the best 
of us at least once in our career, and is a 
reality of practicing negligence law in a 
downtrodden economy.
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The policies that litigation counsel 
are concerned with are liability policies 
and there are two sharply distinct kinds: 
claims-made and occurrence-based.

Everyone is familiar with occurrence-
based policies. Auto policies and general 
liability policies are of this type. Claims-
made policies are most common in 
professional malpractice policies. The 

basic distinction is simple: If you have 
an occurrence policy in effect in 2005, 
an accident happens in 2005, and you 
aren’t sued until 2007, then the policy 
applies. For a claims-made policy, the 
controlling date is when the claim is 
made, not when the occurrence took 
place. In our hypothetical, if the insured 
had a claims-made policy in effect in 
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2007 and received the claim in 2007, 
then that policy covers the claim even if 
the occurrence was in 2005.

This is all pretty basic and not too 
complicated. But wait, there’s more. For 
a claims-made policy, you need to know 
the retroactive date. The retroactive date 
tells the insured how far back before the 
policy year the occurrence could have 
taken place. It might say, for example, that 
claims made in 2007 are covered, but only 
if the underlying occurrence did not take 
place earlier than 2004. This means, by 
the way, that switching from one claims-
made insurer to another is not as easy as 
swapping occurrence-based insurers.

But the big issue, the one that comes 
up most often, is the issue of prejudice 
from a delayed notice. This problem 
sometimes confronts professionals who 
try to deal with a claim quietly without 
involving the insurer, and then find they 
have waited beyond the policy period 
when the attempt fails.

It is the common understanding 
that for an occurrence policy, late notice 
will bar coverage only if the insurer is 
“prejudiced” by the delay. “Our Supreme 
Court has held ‘that an insurer who seeks 
to cut off responsibility on the ground 
that its insured did not comply with a 

contract provision requiring notice 
immediately or within a reasonable 
time must establish actual prejudice to 
its position.’” Tenneco, Inc v Amerisure 
Mutual Ins Co, 281 Mich App 429, 447; 
761 NW2d 846 (2009).

For claims-made policies on the 
other hand, the courts say that the 
insurer need not show prejudice from 
late notice. “That principle developed in 
the context of ‘occurrence’ policies. We 
see no basis for applying that principle 
here.” Schubiner v New England Ins Co, 
207 Mich App 330 (1994).

So those are the rules that everyone 
knows. But as it happens there’s a statute 
on point. MCL 500.3008 provides:

Sec. 3008. In such liability policies 
there shall be … a provision that 
failure to give any notice 
required to be given by 
such policy within the time 
specified therein shall not 
invalidate any claim made by the 
insured if it shall be shown not 
to have been reasonably 
possible to give such notice 
within the prescribed time and that 
notice was given as soon as 
was reasonably possible.

Notice two things about this 
statute. First, it says nothing at all about 
prejudice. The issue of timeliness focuses 
on the reasonableness of the insured’s 
conduct, not the effect on the insurer. 
Second, and perhaps more interesting, 
this statute draws no distinction between 
claims made and occurrence policies. It 
refers to “liability policies” globally.

The statute is an old one adopted 
long before the era of claims-made 
policies. Perhaps the legislature would 
choose different language today and 
draw the distinction that the cases draw. 
But if textualism rules, then the text 
of this statute should rule. Curiously, 
Schubiner cited Stine v Continental Casualty 
Co, 419 Mich 89 (1984) in which the 
Supreme Court said that “§ 3008 will 
affect a ‘claims-made’ policy only with 
respect to its notice provision.” 
Id. at 106.

The point is that even though all 
coverage lawyers may “know” that an 
occurrence insurer must show prejudice 
from late notice and a claims-made 
insurer need not show prejudice—and 
courts seem to share that “knowledge” 
and routinely apply it—this statute is still 
out there, waiting to be used.

At the summer reception of the Negligence Law Section in Traverse City on July 19, we were 
privileged to honor Dean Robb, a true lion of the profession, with an Outstanding Achievement 
Award for his 60 years of incredible service to the citizens of Michigan. Dean Robb began his career 
as an attorney in 1949. During his 60 years of experience as a plaintiff’s attorney, he has vigorously 
fought to achieve justice for his clients. He was at the forefront of civil rights litigation and consumer 
safety advocacy on behalf of those who needed a voice. The word “icon” should be reserved for 
individuals who have truly distinguished themselves in a particular field of endeavor. Dean Robb is 
a treasured icon of the legal profession in Michigan.

Negligence Law Section Council Honors Dean Robb at Summer Reception

Hon. Alton Davis and Dean Robb

Others Wishing Dean Robb
Congratulations at the Reception

Bob Siemen and Justice Weaver
Ben Gonek, Jules Olsman, Charles Nelson, Hon. Alton Davis, and James Heos
Jane Peters, Tom Peters, and Madelyne Lawry
Judge Gleicher and Norm Tucker
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