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How Low Can You Go?
When I was growing up, the title of this article was always 

associated with the limbo. Here in Michigan, as the bar of 
justice continues to be lowered, and then lowered again, Jus-
tices Taylor, Young, Markman, and Corrigan have won the 
contest. Hands down. No other contestants left. By the way, 
before I continue my commentary, I want to reiterate again 
that this soap box is my opinion, and not necessarily those 
of the Negligence council or of the section, but based on the 
overwhelming number of responses to prior articles, I am not 
only not alone, but surrounded by honorable lawyers from 
both sides of the aisle.

In my fi rst article, I listed 38 examples of victims’ rights 
being decimated by our Supreme Court. Since that time, the 
number of cases has nearly doubled. I stated that maybe I 
was wrong in my opinion, and the Negligence Section sought 
from the best and brightest of our law students, in a compe-
tition where scholarships were awarded, to formulate their 
opinion as to whether our Supreme Court (appellate system) 
was denying our citizens their day in court. Many papers were 
submitted. All but one agreed with me. Th e grand prize win-
ning thesis is found in this Quarterly.

I thought that by this time, I would get used to the destruc-
tion of the lives of the innocent through the decisions of the 
Michigan Supreme Court. Unfortunately, I was wrong. Th e 
latest decisions show that my conscience can still be shocked. 
First there was the Supreme Court ruling that Michigan’s 
Environmental Protection Act, which under Section 1701 of 
the 1970 law stated that, “Any person may maintain an ac-
tion in the circuit court having jurisdiction where the alleged 
violation occurred or is likely to occur for declaratory and 
equitable relief against any person for the protection of the 
air, water, and other natural resources, and the public trusts 
in these resources from pollution, impairment, or destruc-
tion.” Th e Traverse City Record-Eagle, in an editorial, stated 

that, “Former Governor John 
Engler’s Gang of Four has 
once again chipped away at 
your rights as a Michigan citi-
zen. In the process, they have 
also pushed us closer to a time 
when water—the state’s most 
precious asset—can be bought 
and sold like corn fl akes.” Th is 
Court that has long publicly 
declared that a written law is a 
written law decided that “any 
person” actually means anyone who can show that 
they actually use that exact air, water or other natural 
resource and can prove “specifi c, particularized harm” 
by the pollution, impairment, or destruction of those 
resources. Th is decision was judicial activism in its 
most insidious fashion. 

In these dire economic times in the state of Mich-
igan, it seems that the legislature can disband and go 
home. Our Michigan Supreme Court has stated over 
and over again by their opinions that they are leg-
islating in this state, and taking away the need for 
the House and Senate to have to act on any issue of 
import to the citizens of the state of Michigan. Th ink 
of the ease in dealing with the current budget crisis by 
eliminating an entire branch of government.

Th e Grand Rapids Press, considering the same 
case, found that the curtailing of the rights of citi-
zens to sue for environmental damages is in direct 
contradiction to the clear meaning of the landmark 
1970 Michigan law. Th e editorial in the Grand Rap-
ids newspaper stated, “Th e law was written to cast 
the broadest possible protection over the state’s water, 
land, and air. Lawmakers did not intend to leave that 
job solely in the hands of an attorney general who 
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The views expressed in this newsletter do not 
necessarily refl ect the views of the Council 
or the Section. This publication does not 
represent an endorsement of any comments, 
views, or opinions expressed herein. Any 
opinions published herein are opinions of the 
authors, and will hopefully provide an impe-
tus for further discussion of important issues.
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may or may not be aggressive in pursuing claims. If they had, they would have 
said so.” 

Everyone in Michigan drives a vehicle that proudly sets forth the state’s 
nickname of the “Great Lakes state.” However, thanks to the majority of this 
Michigan Supreme Court, we no longer have a right to protect what we as 
citizens of this state stand for. 

Th e U.S. Chamber of Commerce has spent millions of dollars through-
out the country wrongfully painting fair justices as protectors of pedophiles or 
the like to swing elections. I assume that the Chamber of Commerce will be 
coming into Michigan and talking about our Supreme Court majority after it 
ruled that the family of slain University of Michigan–Flint Provost Margaret 
Eby waited too long to sue, even though the killer/rapist could not be deter-
mined until DNA testing some 16 years after the slaying. In a 4-3 vote (and 
you know who the four were), they overturned decades of precedent created 
by other justices who had halted time limits on fi ling lawsuits if the plaintiff  
could not learn until later about facts allowing them to sue. Th e three dissent-
ers stated, “Statutes of limitations will be imposed not on those who would sit 
on their rights, but on the innocent, who, through no fault of their own, have 
been deprived of the information necessary to bring an otherwise valid claim.” 
When they sought out the defendant’s counsel for comment and he couldn’t be 
reached for one, I personally believe it was because he was too embarrassed by 
the decision that the majority made.

I bet the majority of our Supreme Court can stand up and say with pride, 
“But we overturned Apsey and therefore helped the rights of victims of mal-
practice to see their day in court.” It is this writer’s belief that the only reason 
that they reached that conclusion was not because of any innocent victims, 
but because the Chamber and large credit card corporations as well as those of 
similar ilk believed that they would be aff ected by the Apsey ruling and sought 
through amicus briefs to have it overturned. Th is seems clear in that it took 
seven years to correct this mistake, when it could have been done quickly and 
effi  ciently. Someone can correct me if I’m wrong, but I believe that there are 
dozens, if not considerably more, of victims who lost their case at a motion call 
because of the Apsey decision and will never be able to bring those matters back 
to court to argue the merits of their claim. In fact, and again I will be glad to 
be corrected if wrong, there were seven pending cases waiting for reconsidera-
tion on the Apsey issue before our Michigan Supreme Court. After overturning 
Apsey, the majority denied leave to those seven cases pending before that Court, 
thereby making it next to impossible for those cases to continue through the 
appropriate judicial process.

Cicero once stated, “When you have no basis for an argument, abuse the 
plaintiff .” Th is seems to be an obvious tenet of the majority of the Michigan 
Supreme Court. Alan Dershowitz once said, “More lawsuits may not be good 
for large corporations, but they are good for justice and society, especially if 
brought by the powerless against the powerful.” Because of our Michigan Su-
preme Court, large corporations could open in droves in this state with almost 
absolute immunity from suit. Insurance companies are making money at a fast-
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Th e tremendous problems as-
sociated with so-called “Medicare 
set asides” in workers’ compensation 
cases may, in fact, result in congres-
sional action that will amend 42 USC 
1395Y, the Medicare Secondary Payor 
Act. Th ese changes may also help pro-
vide much needed relief to plaintiff s 
in third-party claims as well.

On May 24, 2007, H.R. 2549 was 
introduced in the U.S. House of Rep-
resentatives on a bipartisan basis. Al-
though the bill does not deal directly 
with third-party claims, there is reason 
to hope that compromise in the Sen-
ate will result in positive legislation 
that will alleviate the incredible delays 
and frustration involved in trying to 
get basic “dollar amount” information 
in a Medicare reimbursement claim.

When a workers’ compensa-
tion case is settled anywhere in the 
United States that involves payment 
of Medicare benefi ts, HHS requires 
that there be a “set aside” of a specifi c 
amount of money to deal with future 
medical expenses. Th is has created an 
administrative nightmare that leads 
to long delays in the process of settle-
ment and redemption of workers’ 
compensation cases. It puts injured 
persons in an intolerable situation 
and has created signifi cant problems 
for employers. Many businesses are 
concerned that they may be violating 
Sarbanes-Oxley, the federal statute 
mandating accurate reporting of fi -
nances and liabilities because of the 
undue length of time it takes to ac-
tually process a settlement from the 
time it is entered into.

On May 22, 2007, U.S. Sena-
tor Debbie Stabenow agreed to meet 

with a contingent of lawyers from 
Michigan including myself, Denice 
LeVasseur, Troy Haney, Bob June, 
Joel Alpert, and Tanya Lamnin in 
order to discuss problems involved 
in reimbursing Medicare in personal 
injury matters. Senator Stabenow’s 
chief of staff , Sander Laurie, spent 
more than two hours with our group, 
which also included representatives 
of other interest groups concerned 
about Medicare set asides and reim-
bursement issues. Senator Stabenow 
was most gracious with her time, 
meeting with us for more than an 
hour on this most important issue.

 Th e fact that this has now be-
come a “business issue” as opposed 
to a “lawyer issue” certainly helps the 
chance for a bipartisan compromise 
and a bill that can be enacted.

At its annual convention in July, 
the American Association for Jus-
tice (formerly known as ATLA) ap-
proved formation of a new litigation 
group, the Medicare and ERISA 
Reimbursement Litigation Group. 
Litigation groups exist within AAJ 
to focus attention on very specifi c 
issues and causes of action. It will 
act as a clearinghouse for ideas, 
cases, and information useful to 
practitioners. Th e chair of the new 
group will be Frank Verderame from 
Arizona. Frank has successfully liti-
gated and defeated excessive claims 
for reimbursement by Medicare.

All of us who deal with Medicare 
liens appreciate Senator Stabenow’s 
interest in this topic and her willing-
ness to assist lawyers and the people 
we represent in achieving a common-
sense solution to this problem.

"Although the bill does not deal 
directly with third-party claims, 
there is reason to hope that com-
promise in the Senate will result 
in positive legislation that will 
alleviate the incredible delays 
and frustration involved in try-
ing to get basic 'dollar amount' 
information in a Medicare reim-
bursement claim."
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Th e Negligence Law Section of the State Bar of 
Michigan has, as one of its goals, the furtherance of 
education of lawyers and law students in negligence 
law and trial advocacy, and to promote scholarship 
in our law schools in the areas of negligence law and 
trial advocacy and assist law school students with fi -
nancial means. 

Th is year, the 2007 Law School Scholarship Com-
mittee, in conjunction with the American Constitu-
tion Society, held a scholarship contest with an award 
of $ 1,500 to be made to the winner of each of the 
fi ve Michigan law schools. Th e following criteria were 
used in selecting the winning entry for each school:  

 the student must be currently enrolled in his or 
her second or third year; 

 the student must have completed research and 
writing, and 

 the student must submit a brief of 1,500 words 
maximum addressing the following topic:

“Critics say it is more diffi  cult for Michigan 
citizens to get their day in court as a result of 
decisions by the current Michigan Appellate 
Courts. Do you agree or disagree, and why.”

Students from three of the law schools competed 
for the 2007 scholarships. Th e winning entry from 
each of the three law schools was as follows:

 John Zevalking—Cooley Law School

 Stephen Sinas—Wayne State University

    Allison F. Tomak—University of Detroit 
School of Law

In addition, the brief submitted by Stephen Sinas, 
of Wayne State University, was selected as the overall 
winner and his paper is published in this issue of the 
Negligence Section Quarterly, and Stephen was pre-
sented with a plaque at the Negligence Section’s Past 
President’s Dinner on Friday, June 1, 2007.

Negligence Law 
Section Scholarships
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The Legal Rights of Michigan 
Citizens Have Been Limited by 
Recent Decisions of the 
Michigan Supreme Court

Continued on next page

It is defi nitely more diffi  cult for Michigan citizens to get their day in 
court as a result of the decisions from the current Michigan Supreme Court. 
While it seems many areas of law relevant to Michigan citizens have been 
aff ected by recent rulings of the Michigan Supreme Court, deserving special 
mention is how the Court has aff ected people’s rights in insurance matters, 
specifi cally regarding people’s rights under the Michigan No-Fault Automo-
bile Insurance Act1 and how insurance contracts are interpreted. Th e follow-
ing will examine how, as a result of recent decisions by the current Michigan 
Supreme Court, the legal rights of Michigan citizens in insurance matters 
have been limited. 

As a result of recent decisions by the Michigan Supreme Court, Michigan 
citizens have fewer rights under the No-Fault Act. Th e most drastic decision 
came in Kreiner v. Fischer.2 Under the No-Fault Act, regardless of fault (i.e., 
no-fault), auto-insurers are required by law to provide all reasonably neces-
sary medical expenses related to care, recovery, and rehabilitation of injuries 
arising out of the ownership, operation, maintenance, or use of a motor 
vehicle.3 In exchange for insurers having to pay for these medical expenses, 
the No-Fault Act creates a threshold on the type of injury one must sustain 
to recover in tort for noneconomic loss.4 Th e type of injury that reaches this 
threshold is either an injury that constitutes a serious impairment of body 
function or permanent serious disfi gurement.5 Th e Kreiner case dealt with 
the serious impairment threshold. 

In 1995, the Michigan legislature amended the No-Fault Act to include a 
statutory defi nition of serious impairment of body function. As a result of the 
amendment, section 3135(7) of the Michigan No-Fault Act now specifi cally 
defi nes a serious impairment of body function as “an objectively manifested im-
pairment of an important body function that aff ects the person’s general ability 
to lead his or her normal life.”6 Furthermore, on a motion for summary disposi-
tion, a court can determine that an injury does not meet this threshold.7 

In Kreiner, the Michigan Supreme Court had to determine whether the 
impairments of each respective plaintiff  fell within the purview of the defi ni-
tion of serious impairment of body function pursuant to section 3135(7) 
of the No-Fault Act. To make that determination, however, the Michigan 
Supreme Court had to render its fi rst interpretation of section 3135(7) since 
the section was enacted in 1995. 

In a 4-3 decision, the majority in Kreiner interpreted the relevant lan-
guage of section 3135(7), “aff ect the person’s general ability to lead his or her 
normal life,” to mean that in order for a plaintiff ’s injury to meet the serious 
impairment threshold, the injury must aff ect the “course” or “trajectory” of 
his or her normal life.8 
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As a result of this interpretation 
of section 3135(7) of the No-Fault 
Act, the types of injuries that meet the 
threshold for serious impairment of 
body function have been signifi cantly 
limited. In Mr. Kreiner’s case, the fact 
that his injuries caused him to work 
25 percent less was not enough, in 
the Court’s eyes, to aff ect the course 
or trajectory of his life.9 Furthermore, 
in light of Kreiner, the Michigan 
Court of Appeals has written a num-
ber of unpublished opinions in favor 
of defendants on serious impairment 
threshold issues. Examples of the type 
of injuries that have not passed the 
threshold in light of Kreiner include: 
 A young woman who was hit by a 

drunken driver and suff ered torn 
anterior cruciate ligament and 
medial meniscus, which required 
reconstructive surgery and result-

ed in the loss of her job as a house 
cleaner.10 

 A 30-year-old woman suff ered 
a herniated cervical disc, right 
shoulder injuries that required ar-
throscopic surgery and resulted in 
three weeks work loss and three 
months of physical therapy.11

 A high school sophomore who 
suff ered complete tears of the 
anterior cruciate ligament and 
medial collateral ligament, had 
to undergo reconstructive sur-
gery, could not work for 11 weeks 
work and had to complete three 
months physical therapy.12 

Th erefore, as a result of the 
Kreiner decision, a Michigan citizen 
is faced with this reality: if she is in-
jured in a car accident as a result of 
someone else’s negligence and brings 

a claim against the tortfeasor for 
noneconomic loss, there is a very 
real chance her case will be summar-
ily dismissed without a trial unless 
her injury is of the most severe and 
debilitating nature.

In the summer of 2005, a year 
after Kreiner was decided, the 
Michigan Supreme Court came 
down with its decision in Devillers 
v. ACIA.13 At issue in Devillers was 
the section of the No-Fault Act that 
limits the amount of no-fault ben-
efi ts a plaintiff  can recover from an 
insurance company in a lawsuit to 
only those expenses the plaintiff  in-
curred within one year before fi ling 
the lawsuit.14 Th is rule is known as 
the “one-year-back” rule. In Devil-
lers, the Court overruled longstand-
ing case law that allowed the “one-
year-back” rule to be tolled from the 
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time when an insured makes a specifi c 
claim for benefi ts to the time the in-
sured is formally denied those bene-
fi ts. 15 Th e Court reasoned since there 
is nothing in the language of the rel-
evant section of the No-Fault Act that 
warrants such tolling of the “one-year-
back” rule, it must be abolished.16 In a 
passionate and scholarly dissent, how-
ever, Justice Cavanagh argued equita-
ble tolling is an equitable remedy that 
needs no basis in statutory language. 
Justice Cavanagh then depicted the 
reality of a no-fault insurance world 
without such tolling:

Once an insured submits a 
claim for benefi ts, she has 
no way of knowing, other 
than an indication from 
the insurer, whether the 
claim will be paid. Quite 
obviously, then, when 
an insured acts with due 
diligence in notifying the 
insurance company of a 

claim, whether the insured 
ultimately collects the full 
amount of benefi ts due is 
completely at the whim 
of the insurance company. 
When an insured submits 
a claim for benefi ts, an in-
surer can take as long as it 
wants to approve or deny 
the claim. If the insurer 
takes more than one year, 
then under the one-year-
back rule, the benefi ts that 
were due to the insured dis-
sipate into thin air through 
no fault whatsoever of the 
insured.17

Th erefore, the ruling in Devil-
lers completely bars an insured from 
holding his or her insurer liable for 
no-fault benefi ts that are clearly cov-
ered by the No-Fault Act but that 
were incurred more than a year be-
fore he or she fi les a lawsuit against 
the insurer. Th is is true even if the 

actions of the insurer were the sole 
cause of the benefi ts not being paid 
or reimbursed by the insurer within a 
year before the lawsuit was fi led.

Moreover, last summer, a year 
after issuing its opinion in Devillers, 
and two years after issuing its deci-
sion Kreiner, the Michigan Supreme 
Court came down with its opinion 
in Cameron v. ACIA.18 Th e one-year-
back rule was also at issue in Cam-
eron. Th e specifi c issue in the case 
was whether the minority/insanity 
tolling provision of the Revised Judi-
cature Act (RJA) operates to toll the 
one-year-back rule. Th is provision of 
the RJA preserves legal claims for mi-
nors and the mentally incompetent 
until one year after the disability is 
removed,19 and it is commonly re-
ferred to as the RJA “savings provi-
sion.” In another favorable ruling for 
the insurance industry, the Michigan 
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Supreme Court in Cameron ruled 
the savings provision of the RJA does 
not toll to the one-year-back rule.20 
Because of the Cameron decision, the 
one-year-back rule is now applied to 
minors and mentally incompetent 
people the same way it is applied to 
competent adult citizens. Th e harsh-
ness of the Court’s decision in Cam-
eron is unmistakable—the one-year-
back rule now strictly applies to the 
claims for no-fault benefi ts of infant 
children or mentally incompetent 
people despite their legally recog-
nized inability to protect their own 
legal rights. 

 In 2005, in the same year the 
Court issued its opinion in Devil-
lers, the Michigan Supreme Court 
also issued a signifi cant ruling in 
Rory v. Continental Ins. Co21 regard-
ing the interpretation of insurance 
contracts. Th e heart of the issue the 
court was faced with in Rory is best 
described by Justice Cavanagh in his 
dissent: “[t]his Court could continue 
to acknowledge the unique character 
of insurance agreements and follow 
well-reasoned precedent examining 
contractually shortened limitation 
periods for reasonableness. Or this 
Court could disregard the man-
ner in which insurance agreements 
come into existence and abrogate the 
“reasonableness doctrine.”22 In light 
of the fact the majority chose to ab-
rogate the reasonableness doctrine, 
Justice Cavanagh went on to state 
that “[b]ecause the majority makes 
the wrong choice, I must respect-
fully dissent…”23 Th e reasonableness 
doctrine allowed a court to review 
an insurance contract, unlike other 
contracts, for “reasonableness” in its 
terms. In both of their dissents, Jus-
tices Cavanagh and Kelly argue the 
majority made the wrong choice be-
cause by abrogating the reasonable-

ness doctrine the majority leaves 
people at the mercy of every clause 
in the insurance contracts they 
sign.24 In this sense, Rory means 
Michigan citizens must scrutinize 
every clause of insurance contracts, 
especially important ones like short-
ened period of limitations on when 
a loss can be recovered, because each 
clause will be legally enforceable 
even if it is unreasonable.

In conclusion, the foregoing is not 
an assessment of the legal soundness 
of the decisions discussed. Rather, the 
foregoing has merely illustrated this 
fact: Th e legal rights of Michigan cit-
izens in insurance matters have been 
limited by the recent decisions of the 
current Michigan Supreme Court. 
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Lansing Still Focused on Budget

Th e normal practice for the Mich-
igan Legislature is to wrap up work 
on the state budget by early July and 
then recess for the summer months. 
Th is year is not a normal year. In-
stead, the legislature has yet to send 
a single budget bill to the governor’s 
desk, and, in fact, has not even deter-
mined the amount of funds available 
to expend.

Th e legislature was able to com-
plete work on a new business tax 
which will replace the Single Busi-
ness Tax (set to expire at the end of 
this year). Th e new Michigan Busi-
ness Tax creates a business income tax 
set at a rate of 4.95 percent, coupled 
with a net worth tax of 0.8 percent. It 
also incorporates a number of credits 
mainly based on employee and capi-
tal investment costs that businesses 
can use to lower their overall burden. 
Th e Michigan Business Tax is de-
signed to completely fi ll the $1.9 bil-
lion gap created by the elimination of 
the Single Business Tax.

Now the legislature is turning 
its aim to dealing with the remain-
ing $1.8 billion projected shortfall 
for next year’s budget. Th is is where 
things are getting very complicated, 
and political. Th e governor has re-
peatedly called for tax increases to 
stabilize the recurring shortfall the 
state has endured for the past six fi s-
cal years. Her original proposal—a 
2 percent sales tax on services—has 
largely been abandoned due to lack 
of support. Discussions now center 
on a combination of an increase in 
the Michigan Income Tax from 3.9 
percent to as high as 4.6 percent, 
possibly combined with a modifi ed 
service tax for “luxury services” (e.g., 
sporting event tickets, spa treatments, 

etc.) Word at this time is that taxing 
legal services is off  the table, but any-
thing can happen as we get closer to 
the September 30 deadline.

Senate leaders are continuing 
to reject the tax increases in favor 
of governmental reforms to reduce 
costs. As of this writing, the Senate is 
planning a series of discussions over 
potential reform proposals, includ-
ing reducing pension benefi ts for 
public employees, lowering wages for 
correctional offi  cers, combining cer-
tain state departments, and lowering 
retiree health care benefi ts for public 
school employees. Th ey have vowed 
not to even take a vote on potential 
tax increases until some of these re-
forms are addressed.

With the focus of legislative lead-
ers on the budget crisis, legal issues 
have received little attention of late. 
Legislation to remove liability im-
munity for certain pharmaceutical 
manufacturers is stalled in the Sen-
ate. Similarly, House Bill 4301—the 
bill to restore the injury threshold 
for no-fault auto cases (the so-called 
“Kreiner” issue)—has been put on 
the back burner in the Senate after 
passing the House in March. Th e 
Coalition to Protect Auto No-Fault 
made a strong push to include the is-
sue as part of the discussion on the 
Michigan Business Tax, but was not 
able to cement a deal.

Th e Negligence Section is work-
ing to reintroduce legislation to 
reform the medical malpractice af-
fi davit of merit process. Similar legis-
lation passed the House two sessions 
ago only to die without even receiv-
ing a hearing in the Senate. Repre-
sentative Mark Meadows (D-East 
Lansing) will sponsor new legislation 

this year in an attempt to reduce the 
number of plaintiff  and defense at-
torneys who are losing their cases 
based on technical fl aws in affi  davits 
of merit and affi  davits of meritorious 
defense. Th ese cases are too impor-
tant to hinge on clerical errors, and 
we hope to get this legislation mov-
ing after the legislature completes the 
budget process.
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Were the good old days so good? 
Have young personal injury lawyers 
missed the golden era? Th e answer, 
as revealed by the Economics of Law 
Practice Surveys (from which we casu-
ally exploit facts), is that the old days 
were good and the current days are 
diff erent but not necessarily better or 
worse. Surprisingly, this is the same 
answer we reach when refl ecting on 
changes in the daily practice of law. 

In 1981, 18,000 lawyers prac-
ticed in Michigan.1 In those days, 
believe it or not, there were dire vo-
cal warnings (from attorneys no less) 
that there were too many lawyers. By 

2006, the number practicing soared 
to over 32,000.2  Now there are still 
dire warnings about our numbers, 
but these come from other less reli-
able sources. Contrary to the good 
old days, attorneys feel we need 
more legal warriors to help fi ght 
the respected battle to preserve our 
jury trial system. Also, every practic-
ing defense attorney secretly wishes 
there were more practicing plaintiff  
personal injury lawyers to fi le more 
cases.  Alright, not every, but most. 

For those of us who still remem-
ber when a buck was a buck, we re-
call reporting median net income 

Are There Still Good Reasons to be
a Defense Lawyer?
By Paul Manion and Steven B. Galbraith

As opposed to a zesty article detailing the latest Waltz decision, we thought something refl ective on our 25-year 
plus defense practice might be of greater interest to our readers

Criminal & Drunk Driving Referrals

Established success defending against
felony and misdemeanor drunk driving and 

other related offenses, including MIPs

UTILIZE OUR EXPERTISE;
OUR FIRM HAS DECADES OF 

EXPERIENCE IN ALL AREAS OF
CRIMINAL LAW

Victor M. Norris, Esq.
(former Assistant Attorney General and

Wayne County Assistant Prosecuting Attorney)
Hertz Schram PC

1760 S. Telegraph Road, Suite 300
Bloomfi eld Hills, MI 48302-0183

Telephone:  (248) 335-5000
Fax:  (248) 335-3346

www.hertzschram.com
vnorris@hertzschram.com

in 1981 of $32,000. Th is number 
included all practicing lawyers and 
judges. Th e most frequent income 
was reported to be substantially less 
—between $15,000 and $19,999. In 
1981, the income level of attorneys 
was surpassed by carpenters, electri-
cians, and even common laborers! 
Upon refl ection, the money in the 
good old days wasn’t really so good. 
Fortunately, by 2006, defense attor-
neys reported median net income of 
$127,762, leaving skilled and un-
skilled workers wondering why they 
abandoned their plans to attend law 
school. And the money is a lot bet-

Don't worry. Don't stress. 
Back copies of the newsletter can 
be found at
http://www.michbar.org/negligence/

quarterly.cfm
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ter for most plaintiff  personal injury 
lawyers. Clearly, choosing a career 
path as a defense attorney in 1981 
was a lucrative decision. 

Even though the money is good, 
are we working harder and more 
hours now than before? Th e 1981 
survey advises that 81 percent of all 
lawyers had chargeable hours of less 
than 40 hours per week. By 2006, 
lawyers had learned to equivocate in 
a more detailed response, so lawyer 
hours were bolstered by marketing 
and community service. Surprisingly, 
chargeable hours were not drastically 
diff erent. If asked, defense lawyers 
will say we are working harder and 
making less, but the survey suggests 
the correct answer is likely not. It 
might be that our perception of the 
practice of law is the only thing that 
has really changed.

We must be more effi  cient today. 
Certainly, technology advancements 
over the past 25 years have morphed 
the practice of law and made the 
practitioner’s life easier (more diffi  -
cult?) Gone are the days of carrying 
dimes for phone calls, wet copiers, 
belt recorders; carbon paper, IBM 
typewriters, and a number of things 
now seen only in law offi  ce museums. 
Need current case law? In 1981, you 
would wait for the snail mail delivery 
of your monthly Michigan Bar Jour-
nal or the quarterly Negligence Law 
Newsletter for the latest decisions. In 
1981, escape was still possible, if only 
for a fl eeting afternoon of golf. (“Sor-
ry, we can’t fi nd your lawyer until he 
calls the offi  ce.”) However, today 
there is no escape from your Black-
Berry or computer. Cases are fl ashed 
instantly on to your screen moments 
before that critical motion. Can GPS 
tracking bracelets be far behind?

Th ough not characterized by a 
particular fi eld of practice, hourly 
rates 25 years ago were less than $76 
per hour for 74 percent of the report-
ing populace. Th e 2006 survey report 
notes that personal injury defense at-

torneys have the lowest hourly rate of 
any of the 20 primary fi elds of law 
reporting, with an embarrassing $135 
median hourly billing rate. Public de-
fenders came in next to last, but fared 
better at $150 per hour. Without 
looking at any survey numbers, ev-
ery defense lawyer will tell you hourly 
rates have not improved much over 
the past 25 years. But did you realize 
that the rate of infl ation since January 
1981 is a whopping 132.66 percent? 
Our hourly rates have not improved 
at all!  Can it be that the good old days 
were better? 

Th e most interesting section of 
the 2006 report involves views on 
economic sentiment and job satisfac-
tion, not a subject considered in 1981 
(apparently, job satisfaction was not 
important enough for the study). Al-
though the topic is subjective, inter-
views with our peers have confi rmed 
the study results to be objectively 
manifested, aff ecting the course and 
trajectory of our life and negatively 
impacting our general ability to lead 
a normal practicing life. Although 
plaintiff  personal injury lawyers rank 
fi rst in opining that current economic 
circumstances were dire, defense at-
torneys were not far behind. When 
asked to voice Chicken Little opti-
mism for the future, personal injury 
defense lawyers led the bar in pessi-
mism. By contrast, personal injury 
plaintiff  attorneys had a much rosier 
outlook. (Apparently, the defense 
bar was more attuned to forthcom-
ing appellate tort reform decisions.) 
By the way, did you know that in the 
2006 survey, overall job satisfaction 
was high, at over 90 percent? It ap-
pears we talk a pessimistic game, but 
don’t really believe it.

So what is to be gleaned from this 
25-year retrospective? Are we better 
off  now than 1981? Is there a sub-
stantive foundation for our sour at-
titudes? What will the 2031 report 
indicate? Personally, the practice of 
defense litigation has been rewarding 

in so many ways. Although the hours 
have been long and the hourly rates 
low, the practice is still satisfying and 
a great career path.  

Do you still long for the good old 
days? Do you have a tee time?

Endnotes
1  An Overview of the 1981 Economics 

of Law Practice Survey of Michigan 
Lawyers, by John M. Wright, Michi-
gan Bar Journal, 20 January, 1982; 
Michigan Bar Journal, February, 
2002, 112; and Michigan Bar Jour-
nal, March 1982, 2009.

2  2006 Economics of Law Practice 
Monitor Final Report, Michigan 
Lawyers Weekly, December 2006.
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  Stephan Sinas, Law Student 2007 Scholarship 
Recipient and Honorable Pat Donofrio, 2007 
Earl J. Cline Award for Excellence Recipient

  Past Chairs — Cynthia Merry and Robert Siemion

  Jules Olsman, Negligence Council Secretary 

 Geroge Sinas; Past Chair Stephan Sinas; Barry 
Goodman, current chair of Negligence Council; 
and Jules Olsman, Negligence Council secretary

 

 Honorable Pat Donofrio, 2007 Earl J. Cline 
Award for Excellence Recipient, and Honorable 
Donald Owens, Michigan Court of Appeals

 Jose’ Brown, Negligence Council treasurer; Hon-
orable Pat Donofrio, 2007 Earl J. Cline Award 
for Excellence;  and Tim Knecht, past chair

  Jane and Tom Peters, Negligence Council vice 
president

Annual Reception and Dinner Honoring 
Past Chairpersons of the Negligence Council
and Presentation of the Earl J. Cline Award for 
Excellence to Honorable Pat Donofrio

Dearborn Country Club
Friday, June 1, 2007
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  Michael Stacey, former Earl J. 
Cline Award of Excellence Recipient; 
Honorable Peter Maceroni, Macomb 
County Circuit Court; Honorable 
Diane Druzinski, Macomb County 
Circuit Court; and Jules Olsman Neg-
ligence Council secretary

  Honorable Peter Maceroni, Macomb 
County Circuit Court; Honorable 
Diane Druzinsk; Honorable Pat Dono-
frio, 2007 Earl J. Cline Award for 
Excellence Recipient; and Honorable 
Richard Caretti, Macomb County 
Circuit Court

 George Bedrosian, former Earl J. 
Cline Award of Excellence Recipient; 
Dr. Donald Newman; Justice Marilyn 
Kelly, Michigan Supreme Court; and  
Honorable John Murphy, Wayne 
County Circuit Court
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er rate than in nearly any other state 
in the country thanks to our Court. 
Th e Kriener decision is not what our 
legislature intended when they passed 
amendments to the No-Fault Act. 
However, from the sounds of silence 
from our state Senate, it seems to be 
that they would rather have the Su-
preme Court legislate than step up to 
the plate and state publicly, and with 
rule of law, that this is not what they 
meant. I implore the Senate to pick 
up the Kriener bill passed months 
ago by the House, and in a show of 
true democracy, give it a vote.

Prosecutors, take note. Each of 
you should seek to attain the almost 
perfect conviction rate of our Engler 
majority. Rarely has a victim of negli-
gence gone unpunished. Instead, they 
have been “found guilty” without a 
chance of parole, to life sentences of 
both economic and non-economic 
pain. Th e Republican “trickle down 
theory” has been used by this major-
ity to take away rights from children 
and incompetents (think Cameron) 
that no circuit court would dare to 
do. Sleep well, justices. Th ose whose 
lives you’ve touched cannot.

I am hoping that everyone in this 
section stands up, whether in the next 

Supreme Court election, or with let-
ters to the editors. Whether you are 
plaintiff ’s counsel or defense, please 
do not be silent. Th ere’s an old story 
that a trial judge couldn’t keep his 
eyes open in court. He realized that 
he had fallen asleep when he cracked 
his eyes open and not a sound could 
be heard. One lawyer was looking 
at him with notes in his hand. Th e 
other lawyer questioning the witness 
was standing still before he contin-
ued. Th e judge looked at the fi rst 
lawyer and announced, “Objection 
sustained!”

“But, Judge, I didn’t object,” the 
lawyer said.

“Well,” said the embarrassed 
judge, “you should have!”

Everyone who reads this article, 
and everyone around you that proba-
bly had the sense not to, needs to ob-
ject to what is going on in this great 
state. We should be proud of the rule 
of law, not scared as to when the next 
Michigan Supreme Court edict will 
be issued, and how it will aff ect jus-
tice. Th is state is currently ruled by 
injustice. Th e best thing that we can 
say today is that it appears that the 
Michigan Supreme Court is fi nished 
for the year. Th at means that what-

ever they haven’t changed is still good 
law, at least until next year. Change 
for the better can occur only if we all 
agree, not that that is what is needed, 
but that we must ACT to make sure 
change happens.

Again, I’d like to thank all my 
council members for making this a 
wonderful year, and one that I believe 
moves the Negligence Section forward 
in terms of its effi  ciency and eff ective-
ness. I look forward to passing the 
gavel on to Tom Peters, who I know 
will take this section to its next level 
of excellence. Th ank you for indulg-
ing in my thoughts, for being a part 
of this great section, and thank you in 
advance for your newly instilled desire 
to change our system of injustice to 
one of justice once again.

To make things easy for you to 
get involved, and since our voice de-
pends on membership, please take 
the time when your Bar statement 
arrives to rejoin AND get a friend to 
join. It is the best $35 you can spend 
to make an impact in our work. If 
you want more, contact one of the 
council members and suggest an in-
terest in becoming one of us, and be 
directly involved in setting policy for 
the section. Th anks again.

From the Chair
Continued from page 2

Invite someone to join the Section.

http://www.michbar.org/sections/pdfs/app_03v2_exst.pdf
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Negligence Law Section
Annual Meeting & Education Event

Friday, September 28, 2007
9:30 - 11:30 am

DeVos Place, Grand Rapids, MI 

Issues facing the practice of negligence law
Legislative Update—Todd Tennis, Capitol Services, Inc.

and 

New Judge Forum
An Open Discussion with New Appointees: Janet Neff, Robert Junker, 

Paul Malloney, Jane Beckerng, and Lisa Gleicher  
(all invited but not confi rmed)

Held in conjunction with the State Bar Annual Meeting
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