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This is my last From The Chair newsletter column. At our 
upcoming State Bar Meeting in Ypsilanti on September 15, 
2006, new officers will be elected and Barry Goodman will be 
chairperson for 2006-2007. I would like to thank our council 
members for their hard work and the sacrifice of their time 
for the council. I would particularly like to thank the three 
immediately previous chairpersons, Cynthia Merry, Judy 
Susskind and Tim Knect, for building the council to a level 
that made my year run so smoothly.

Too Many Lawsuits!
I have been privileged to be a member of the Negligence 

Council since 1998. In recent years, much of our time is 
directed to events in Lansing, both legislative and judicial. 
Interestingly, the expected disagreements among those who 
practice from the plaintiff and defense perspectives have been 
minimized because the entire personal injury system is under 
attack. Also, I think it is quite clear that the anti-litigation 
establishment has won the public relations battle. People be-
lieve there are too many lawsuits and that a high percent-
age of them are frivolous. A gubernatorial candidate’s website 
still claims that lawyers are partly to blame for Michigan’s 
economic problems. The site states, “Our legal system is a 
substantial part of the problem. We are going to have to rein 
in lawsuit abuse in Michigan.”

The American Trial Lawyers Association is planning to 
change its name to remove the words “Trial Lawyers.” This 
drastic change is only occurring after a great deal of research 
and work with focus groups.

For years, Wayne County has been considered the best 
Michigan venue for personal injury plaintiffs, and conversely, 
the worst for defendants. The number of filings in our par-
ticular area of the law has been dropping “dramatically,” ac-
cording to the Mediation Office. Filings have been dropping 
by approximately 2,000 cases per year for the last few years. 
Medical malpractice case evaluation formerly scheduled cases 
four days per week and four weeks per month. Presently, med-
ical malpractice cases are heard only one day per week, with 

fewer panels, and employ-
ment cases and commercial 
cases are being heard on the 
other three days of the week. 
The Mediation Tribunal has 
laid off workers and is seek-
ing ways to cut costs. They 
also can no longer afford to 
provide a golf outing/dinner 
for participating attorneys 
and judges.

Oakland County’s statis-
tics show that an average of 
4,000 to 4,500 cases were 
put through the Case Evalu-
ation process in the mid-

1990s. The most recent statistics show that in 2005 
just over 2,300 cases were evaluated.

Statistics through the end of 2004 (not reflecting 
the more significant reduction in 2005 and 2006) 
rank Michigan as having the 22nd “best” legal system, 
as determined by the “Institute for Legal Reform.” 
They run ads that warn, “Unscrupulous trial lawyers 
flock to courthouses across the country in search of a 
quick payday,” and “Don’t feed the trial lawyers.”

Certainly, no one can argue that we have any-
where near the same number of filed lawsuits as in 
the past.

Legislative Activity
The Michigan House representatives recently an-

nounced the formation of the House Tort Reform 
Committee. Why?

I met with the chairperson of the committee, 
along with Todd Tennis, our section lobbyist. There 
was a hint that some of the problems for practitioners 



2 Negligence Law Section Quarterly, Summer 2006

CHAIRPERSON
Robert  P. Siemion
Siemion, Huckabay, Bodary, Padilla, 
Morganti & Bowerman, PC
1 Towne Sq Ste 1400
Southfield, MI 48076
Phone: (248) 357-1400
Fax: (248) 357-3343
rsiemion@siemion-huckabay.com

VICE-CHAIRPERSON
 Barry J. Goodman   
  Southfield

SECRETARY
 Thomas M. Peters
  Troy

TREASURER
 Jules B. Olsman
  Berkley

COUNCIL
 Jody L. Aaron
  Southfield
 Cheryl J. Auger
  Southfield 
 Jose' T. Brown
  Flint
 David E. Christensen
  Southfield
 Steven B. Galbraith
  Southfield
 Paul J. Manion
  Detroit
 Gerald V. Padilla
  Southfield
 Paul B. Pedersen
  Commerce Township
 Douglas B. Shapiro
  Ypsilanti
 Thomas W. Waun
  Grand Blanc

EX-OFFICIO
 Cynthia E. Merry
  Saint Claire Shores

COMMISSIONER LIAISON
 Bruce A. Courtade
  Grand Rapids

LOBBYIST
 Todd Tennis, Capitol Services Inc.
  Lansing

EDITOR & 
  MANAGEMENT CONSULTANT
 Madelyne Lawry
  Grand Ledge

The views expressed in this Newsletter 
do not necessarily reflect the views of the 
Council or the Section. This publication 
does not represent an endorsement of any 
comments, views, or opinions expressed 
herein. Any opinions published herein 
are opinions of the authors, and will 
hopefully provide an impetus for further 
discussion of important issues.

From the Chair ... 
Continued from page 1

that are contained in the 1993-1994 tort reform bills could be corrected. For 
example, we still have the requirement that the defendant must file an Af-
fidavit of Meritorious Defense within 91 days of the filing of a lawsuit. Since 
plaintiffs have up to 91 days to serve a filed lawsuit, I have had Affidavits of 
Meritorious due before even seeing a file. Nevertheless, a hope for that type 
of reform quickly evaporated. Hearings were held and one committee panel 
member asked a former MTLA president whether “health courts” would solve 
all problems. This was in reference to proposed legislation that would create a 
“compensation commission” to evaluate medical malpractice claims, with two 
of the more interesting provisions being that neither party to a dispute could be 
represented by counsel and the rules of evidence would not apply. (The full text 
of the aforementioned proposed legislation can be found at www.mdtc.org.)

The Tort Reform Committee recently had a working group come up with 
a proposed “fix” for the Apsey certification of notary issue. There now can be 
no confusion regarding their intentions since they agreed that the horse-and-
buggy statute should be removed from all commerce, except in medical mal-
practice litigation. The out-of-state notaries would have to be certified, and if 
they are not, the Summons and Complaint and Affidavit won’t be enough to 
toll the statute of limitations. It is my understanding that the legislature may 
be drafting proposed legislation in conformity with the aforementioned recom-
mendation. This is in spite of the fact that 24 states, the District of Columbia, 
and three large Michigan counties are unable or unwilling to comply with the 
strict requirements of MCLA 600.2102. In spite of numerous requests, the 
committee has been either unwilling or unable to place into written form why 
medical malpractice litigation has such a special status.

Subsequent newsletters will keep you posted on continuing legislative ac-
tivity, including House Bill 6038, which was introduced on May 4, 2006, 
requiring in cases naming emergency medical care providers that a plaintiff 
must prove “by clear and convincing evidence that the licensed health care 
professional’s actions constituted gross negligence.”

Spring Meeting
We had quite a successful meeting/seminar in Las Vegas, Nevada in early 

May, organized by Barry Goodman. We had close to 100 participants. The 
chief speaker at the seminar was an experienced Ohio trial court judge who 
gave us a very interesting perspective of how juries perceive civil litigators.

In early June, the council’s annual Past Chairpersons Dinner took place at 
the Dearborn Country Club, with George Bedrosian receiving this year’s Earl 
Cline Memorial Award. Judge Robert Colombo, Jr. did a fine job introducing 
George and presenting the award.

A Followup on Previous Article
I received quite a few responses to my previous article discussing how dif-

ficult it is to train young attorneys to become trial lawyers. I should point out 
that one of the larger medical malpractice carriers has recognized the problem 
and for several years has encouraged their senior trial attorneys to use less ex-
perienced attorneys as “second chairs.” This has allowed some of the younger 
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attorneys to now try cases on their own. A program such 
as this is to be commended, and it is hoped that some of 
the other carriers and major hospitals will be instituting 
similar programs.

Final Thoughts
When a Court of Appeals decision, such as Apsey 

(2005); is released, an interesting dynamic takes place that 
defines our roles as trial attorneys and the roles of certain 
organizations such as Michigan Defense Trial Counsel or 
the Negligence Section. Both of these organizations pro-
mote dispute resolution, either through access through the 
courts on a level playing field with an impartial judge, or 
through voluntary alternative dispute resolution. The at-
torneys who argue the defense position of Apsey of course 
have a legal duty to represent their clients through any 
reasonable legal means. Whether a notary is certified or 
not, hardly has anything to do with stopping frivolous 
lawsuits. When Apsey was originally released, numerous 
organizations across all spectrums of commerce and law 
went public against the decision, and numerous amicus 
briefs, including one from the Negligence Council, were 
filed. (It is notable that the Michigan State Medical Soci-
ety filed an amicus brief against the imposition of strict 
certification of out-of-state notaries, and it may have been 
the first time in history that MSMS and MTLA were tak-
ing the same position in a medical malpractice appeal.) 
Certain defense attorneys criticized the aforementioned 
organizations for taking a position against the Apsey deci-
sion since that could hurt their clients.

Obviously, as a practicing attorney, I want to win for 
my clients, and I do everything to advocate my clients' 
position as competently and as zealously as possible using 
every legitimate defense. When lawyers are admitted to 
the practice of law, they do so by taking an oath. The oath 

covers their obligations, not only to potential clients, but 
to what could be called “the system.” Medical and insur-
ance entities have never looked favorably upon anyone or 
any group who takes a position contrary to their pecuniary 
interest. They are not practicing law; they are trying to dis-
pose of claims with the least amount of money possible. 

What some practitioners sometimes forget in their zeal 
to win for their clients is that attorneys also have an obli-
gation to the judicial system itself. 

We should remember that court sanctions against 
parties based on technicalities are not a one-way street. 
Defendants also have felt the brunt of tort reform-based 
sanctions. In a recent Court of Appeals decision, a unani-
mous panel affirmed the trial court’s ruling that a defen-
dant whose Affidavit of Meritorious Defense was not 
timely filed was denied the right to call retained expert 
witnesses at trial. This defendant’s expert witnesses were 
stricken because the Affidavit of Meritorious Defense was 
filed one day late. The trial court had originally ruled that 
defendant was in default, but that remedy was considered 
too harsh by a previous Court of Appeals panel.

Thus, the state of the law in 2006 is that we have stat-
utes interpreted by courts, which leads to the dismissal of 
non-frivolous meritorious cases, or the striking of non-
frivolous meritorious defenses. Such a scenario would 
have been hard to imagine when tort reform began in 
Michigan in the late 80’s and mid-90’s. As set forth in the 
Negligence Section’s mission statement, the council will 
continue to “unwaveringly promote the fair, equitable, 
and speedy administration of negligence litigation in the 
Michigan trial and appellate courts.”

I am proud to be a trial attorney and it has been 
my pleasure to be council chairperson for the past 12 
months.  
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Introduction
The statutory requirements pertaining to Affidavits of 

Merit and Affidavits of Meritorious Defense are contained 
at MCL 600.2912d and 600.2912e. A significant number 
of appellate decisions interpreting these statutory provi-
sions have been rendered during the last five years. There 
are a number of very recent developments and currently 
pending cases in the Michigan Supreme Court about 
which an attorney practicing in the medical malpractice 
field should be aware. 

Background
In many respects, the law pertaining to the inter-re-

lationship between the filing of a medical malpractice 
complaint and the filing of an Affidavit of Merit is fairly 
well settled. This article will not attempt to analyze the 
development of the law, nor will it attempt to debate the 
reasoning of many of the decisions that in many respects 
take a form-over-substance approach to the analysis of 
this area of the law.

The Michigan Supreme Court in Scarsella v Pollak, 
461 Mich 547 (2000), held that a valid Affidavit of Merit 
had to be filed with a complaint to commence a medical 
malpractice action and toll the statute of limitations. A 
failure to file the affidavit resulted in a dismissal of the 
complaint. Scarsella involved a case in which an Affidavit 
of Merit was not filed with the complaint. 

The holding in Scarsella has been expanded to include 
cases in which a timely affidavit was filed with the com-
plaint but found to be defective in either form or con-
tent. It now appears that almost any affidavit that is either 
defective, inadequate, or non-conforming to the require-
ments of MCL 600.2912d will be found invalid resulting 
in a dismissal of the complaint. Geralds v Munson Health 
Care, 259 Mich App 225 (2003); Apsey v Memorial Hospi-
tal, 266 Mich App 666 (2005); Kirkaldy v Rim, 266 Mich 
App 626, 635-637 (2005).

The approach of our courts to the Affidavit of Merit 
issue has been described in one context by Judge Cooper 
in Young v Sellers, 254 Mich App 447, at 452 as: “…a hard 
line and uncompromising approach to medical malprac-
tice claims.” She further describes it as being contrary to 
our “…system … of justice and fundamental fairness.” 
The caselaw is a reality though, and it is against this back-
drop that the most recent developments are viewed.

AFFIDAVITS OF MERIT AND MERITORIOUS DEFENSE: 
RECENT DEVELOPMENTS

Expert Qualifications
One area of concern to practitioners involves the 

qualifications of their experts. Under both 600.2912d 
and 600.2912e, plaintiff and defense counsel are required 
to produce affidavits that they believe comply with the 
expert witness requirements in MCL 600.2169. It is un-
settled as to what this actually means. 

It is relatively clear that if an Affidavit of Merit is signed 
by a physician not qualified under MCL 600.2169, the 
courts will treat the affidavit as being invalid and will dis-
miss the case. See Geralds v Munson Health Care, 259 Mich 
App 225 (2003). In Geralds, the defendant was board cer-
tified in emergency room medicine, and the physician 
who signed the Affidavit of Merit was the former presi-
dent of the board of emergency room medicine, sat as a 
board examiner for those wishing to obtain that board, 
and previously had been board certified. The expert was 
not board certified on the date that he signed the affidavit, 
though, and for this reason the court found his Affidavit 
of Merit defective and dismissed the complaint.

In Tate v Detroit Receiving Hospital, the defendant 
physician had multiple board certifications, but the mal-
practice issued involved in the case only involved his 
board certification in internal medicine. Plaintiff’s expert 
was also board certified in internal medicine. The court 
rejected the defendant’s argument that plaintiff’s expert 
was not qualified due to the fact that he did not hold all 
of the same board certifications as the defendant, i.e., the 
expert’s qualifications were not a “perfect match” to the 
defendant’s.

The “perfect match” issue is currently before the Supreme 
Court. In the consolidated cases of Woodard v Custer, 473 
Mich 856 (2005) and Hamilton v Kuligowski, 473 Mich 
858 (2005) the Supreme Court granted Leave to Appeal 
and directed the parties to brief the following issues:

(1)  How to define “specialty” and “board certi-
fied” under Section 2169(1)(a); 

(2)  Whether “specialty” or “board certified” 
includes specialties or certificates of special 
qualifications;

(3)  Whether Section 2169 requires an expert 
witness to practice or teach in the same sub 
specialty as the defendant; and
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(4) Whether Section 2169 requires an expert 
witness to match all specialties, sub special-
ties and certificates of special qualifications 
of a defendant.

Oral argument was heard by the Supreme Court in 
the above cases on December 15, 2005. As of the writing 
of this article, a decision is still pending. Clearly, this out-
come will affect how both plaintiffs and defendants will 
choose their experts in the future. 

Obviously, both board certification and specialty cer-
tificates of defendants and experts should be analyzed 
before filing an Affidavit of Merit or Affidavit of Meri-
torious Defense in a malpractice case. A good source to 
obtain this information is the American Board of Medical 
Specialties website located at www.abms.org/member.asp. 
Additionally, since the website does not have any date in-
formation it is prudent to ask one’s expert whether he/she 
is board certified in the relevant specialty when signing 
the affidavit.
 
Sandbagging

Two recent cases from the Supreme Court demonstrate 
how the “hardline approach” requiring the dismissal of 
medical malpractice claims that fail to technically comply 

with the Affidavit of Merit requirement can be abused by 
defense counsel. They include Ward v Rooney-Gandy, 265 
Mich App 515, Rev’d 474 Mich 917 (2005) and Burton 
v Reed City Hospital, 259 Mich App 74, Rev’d 471 Mich 
745 (2005). 

Ward involved a case in which a malpractice complaint 
was filed seven months before the expiration of the stat-
ute of limitations. Unfortunately, plaintiff’s counsel filed 
an Affidavit of Merit with the complaint from a different 
case, although he did have an Affidavit of Merit in the 
Ward case in his possession at the time of filing which 
was not filed with the court. Defendant was aware of the 
fact that plaintiff had filed the wrong affidavit through-
out litigation, but never notified plaintiff’s counsel. De-
fendant continued to litigate the case through discovery 
and waited until after the statute of limitations had ex-
pired to file a Summary Disposition Motion seeking dis-
missal due to the fact that the wrong affidavit had been 
filed with the complaint. The trial court agreed with de-
fense counsel and dismissed the complaint. That dismissal 
was then reversed by the Court of Appeals in a 2-to-1 
decision based on principles of equitable estoppel. Judge 
O’Connell, in his dissent, disagreed with the majority, as 
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he thought equitable estoppel did not apply. In his dis-
sent, Judge O’Connell wrote a scathing condemnation of 
defense counsel’s actions indicating that defense counsel 
had “sandbagged” plaintiff’s counsel (256 Mich App 526 
at fn 1). He described defense counsel’s conduct as “… 
conniving, unethical practice on the part of attorneys.” 
He called for the Supreme Court to modify the Court 
Rules requiring defendants to specifically identify defects 
that they claim exist in an Affidavit of Merit with their 
Affirmative Defenses. 

The Supreme Court summarily reversed the Court of 
Appeals in Ward. Interestingly, the Supreme Court based 
its reversal on the dissent written by Judge O’Connell. 
To date, though, the Supreme Court has done nothing to 
follow his recommendation to modify the Court Rules to 
do away with inequities of this nature.

Burton is in many respects similar to Ward. It does not 
involve a defective Affidavit of Merit, but instead involves 
a complaint that was filed too early, i.e., before the 154-
day Notice of Intent period had expired. In Burton, the 
plaintiffs filed the complaint five months before the stat-
ute of limitations was to run. Defense counsel (inciden-
tally, the same defense counsel involved in the Ward deci-
sion) obtained two extensions in which to file an answer 
to the complaint. Defense counsel then attended a pretrial 
conference in which it was indicated that pleadings were 
in order. After the statute of limitations had expired, de-
fense counsel then filed a Motion to Dismiss. 

The Court of Appeals disagreed with defense counsel 
in Burton. The Court of Appeals found that the filing of 
a valid complaint and affidavit, albeit early, was sufficient 
to toll the statute of limitations. The Supreme Court, 
though, disagreed. In response to plaintiff counsel’s argu-
ment that defendant unduly delayed (sandbagged) and 
should be stopped from raising the statute of limitations 
defense, the Supreme Court ruled that the assertion of a 
nonspecific affirmative defense with the answer was suffi-
cient to put plaintiff counsel on notice and nothing more 
was required.

As a practical matter, the above two cases place plaintiff’s 
counsel in a situation wherein they should not grant any 
extensions to defense counsel in a case that is filed close to 
the statute of limitations. Additionally, in response to the 
boilerplate affirmative defense challenging the Affidavit of 
Merit or the timing of filing, plaintiff’s counsel should ag-
gressively pursue discovery as to the specific factual basis 

for these affirmative defenses and seek a dismissal of those 
defenses if no factual basis is given. Unfortunately, the 
above cases also provide defense counsel with an incentive 
to, as Judge O’Connell described, “sandbag” and engage 
in “conniving and unethical practice.”

Apsey
Apsey v Memorial Hospital, 266 Mich App 666 (2005), 

is a case that has garnered widespread notoriety. The hold-
ing in the case essentially requires attorneys obtaining af-
fidavits from out-of-state witnesses to jump through the 
additional hoop of having a court in the county in which 
the notary is acting certify that the notary has the author-
ity to notarize documents pursuant to MCL 600.2102. 
This is despite the fact that Michigan has adopted the 
Uniform Recognition of Acknowledgments Acts which 
includes notaries, MCL 565-261, which does not require 
certification. The decision has drawn strong criticism from 
all factions of the bar. 

Apsey is currently before the Supreme Court. In an Or-
der dated May 5, 2006, the Supreme Court directed the 
clerk to schedule oral argument on whether to grant an 
Application for Leave Appeal or Take Other Preemptory 
Action pursuant to MCR 7.302(G)(1). As of this writ-
ing, no date has been set for oral argument on that Ap-
plication. Unfortunately, the Court of Appeals decision 
in Apsey currently is the law and to be safe, it is recom-
mended that counsel obtain a certification of all notaries 
signing out-of-state affidavits. 

Affidavit of Meritorious Defense
The technical requirements as to form and content for 

an Affidavit of Meritorious Defense under Section 2912e 
are almost identical to those required of plaintiff’s Affida-
vit of Merit under 2912d. Thus, many of the arguments 
asserted in Affidavit of Merit cases should be equally ap-
plicable to Affidavits of Meritorious Defense. 

The Court of Appeals has held that the failure to file an 
appropriate Affidavit of Meritorious Defense constitutes 
a failure to plead. Kowalski v Fiutowski, 247 Mich App 
156 (2001). When a defendant fails to file an appropri-
ate Affidavit of Meritorious Defense, the defendant is not 
faced with the same harsh result as plaintiffs, i.e., an auto-
matic default. The trial court is given discretion to fashion 
a remedy that could include default, but it is not required 
to enter the default. See Kowalski, Supra; and Wilhelm v 
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Mustafa, 243 Mich App 478 (2000). Defendants are not 
totally insolated, as some very severe consequences can 
result, as demonstrated in Glenn v Martens II, unpub-
lished per curium opinion of April 13, 2006 (Docket No. 
258233). 

In Glenn, the defendant’s Affidavit of Meritorious De-
fense was filed one day late. Due to this seemingly mi-
nor timing defect, the trial court struck the affidavit and 
ruled that the defendant had failed to plead. A default 
was entered against the defendant. The Court of Appeals 
reversed this decision by the trial court, finding that the 
court had not validly exercised its discretion in consider-
ing sanctions other than default for defendant’s failure to 
plead in Glenn I, unpublished per curium opinion of June 
17, 2004 (Docket No. 245876). The case was remanded 
to the trial court, where the court then ruled that the ap-
propriate sanction was to bar defendant from calling any 
independently retained standard of care expert witnesses 
at trial. In Glenn II, the Court of Appeals affirmed the 
trial court, finding its decision was within its discretion. 
Importantly, the Court of Appeals set forth the alterna-
tives available to the trial court as sanctions for the filing 
of a defective Affidavit of Meritorious Defense as follows: 
“The range of sanctions available in this case are: default, 
summary disposition on liability, restricting of witnesses, 
and monetary assessment.”

The practical effect of the hard-line approach taken by 
the courts on affidavit issues and cases such as Glenn can-
not be lost on plaintiff’s counsel. It appears that it is in-
cumbent on plaintiff’s counsel to make as many technical 
arguments attacking the validity of Affidavits of Meritori-
ous Defense as are made by defense counsel in attacking 
Affidavits of Merit.

Conclusion
Most advocates on both sides of the bar in malprac-

tice cases would clearly prefer to litigate these cases on 
their merits rather than their technicalities. The reality, 
though, is that we are all forced to argue technicalities in 
these situations to fully protect our clients. Good luck 
to all of you in protecting yourselves from these various 
landmines.   

Thomas Waun is a partner at Wascha, Waun & Parillo in 
Grand Blanc. His primary areas of practice include plaintiffs’ 
personal injury and corporate litigation.

Wascha Waun & Parillo PC
10683 S Saginaw St Ste D
Grand Blanc, MI  48439
Phone: (810) 695-6100

Fax: (810) 695-7884
E-mail: teewaun@aol.com

Douglas Shapiro is a partner in Muth and Shapiro, PC, 
in Ypsilanti.  His practice focuses on medical malpractice and 
personal injury litigation.  

Douglas B. Shapiro
Muth and Shapiro, PC
301 W. Michigan Ave.

Suite 302
Ypsilanti, Michigan  48197    

(734) 481-8800

NEGLIGENCE LAW SECTION - EDUCATION EVENT
TRIAL PRACTICE TECHNIQUE/TIPS  — PLAINTIFF AND DEFENSE PERSPECTIVES 

AND A SHORT PRESENTATION ON 
HANDLING SOCIAL SECURITY DISABILITY CLAIMS.

Friday, September 13, 2006
9:30 a.m. - 11:30 a.m.
Ypsilanti Marriott at Eagle Crest
(In conjunction with the State Bar Annual Meeting)
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“A handy primer that will benefit the new 
practitioner as well as the seasoned trial lawyer.”  

Robert June  
Law Offices of  Robert June, P.C. 

Chair of  the Litigation Section, 2004 

 “The Negligence Law Section’s Trial Handbook 
is concise, yet useful.  This book is a great 
resource for both new and experienced lawyers.” 

 
D. Andrew Portinga 

Miller, Johnson, Snell & Cummiskey, P.L.C. 
Chair of  the Young Lawyers Section, 2004 

 

To order your copy of the Negligence Law Section 
– Trial Practice Book send your name, firm and mailing 

address, along with your check made payable 
to the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section 

PO Box 66 
Grand Ledge MI 48837 
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TOP TEN REASONS TO BE A MEMBER OF THE NEGLIGENCE 
LAW SECTION
Dear Members:

We need your support recuiting members to the Negligence Law Section. We have 
compiled a list of the top ten reasons someone should be a member. Use this when you 
are introducing your colleague to the section.

For just $35 please do your part to help us continue to do the job the section is in 
place to do:

 to promote the fair and just administration of negligence law
 to advance professional and ethical standards on the part of negligence law prac-

titioners
 to preserve and promote trial advocacy skills in the practice of negligence law
 to recognize by way of awards and scholarships excellence in tort law and outstanding contribution to the 

practice of the profession
You can help by recruiting just one more member from your firm.  Please use the form on page 11 to register new 

members.
Thank you in advance for your support!

Robert Siemion, Chair 

  “If you agree that lawsuits are frivolous, do not join 
the Negligence Law Section of the State Bar. If you 
think lawsuits are important to our system of justice, 
then we need you to join the Negligence Law Section 
of the State Bar now and become involved."

  “The Negligence Law Section is the only group that is 
made up of lawyers from BOTH sides (plaintiff and 
defense) who is actively attempting to preserve our 
civil jury system and to preserve the practice of neg-
ligence law.  We promote access to the courts with 
fairness!  We are not a partisan group, so our lobby-
ing efforts and our message is more credible.”

    "We need more members in the Negligence Law 
Section because our area of practice is broader in 
legal scope than other sections. To accomplish our 
mission, all litigants in the personal injury arena 
must receive fair and balanced treatment from law-
yers, laws, and the judiciary.  We cannot achieve 
this with a decline in membership.”

   “A larger membership will help in our lobbying ef-
forts.”

  “There is no area of law that has been attacked more than 
negligence law; we need support to stay active.”

 “This area of the law allows all individuals and cor-
porations, regardless of social stature or wealth, to 
resolve disputes in a fair and civil manner. An active 

and healthy Negligence Law Section is important to 
promote and protect our jury system.”

  “It is essential that we have a direct and unified means 
of addressing the apparently limitless forces that reg-
ularly threaten the continued vitality of the civil jury 
system and the rights of litigants to a fair forum for 
resolution of civil disputes.  The Negligence Section 
provides us with a continuous monitor of those chal-
lenges, and a powerful voice to address these con-
cerns on behalf of our clients and ourselves.

  More simply put, the Negligence Law Section, 
through lobbying efforts and dissemination of vital 
information, is one of the few entities out there that I 
can count on to be watching my back.”

  “There is no better way to ensure civility in your prac-
tice with those practicing opposite your client’s posi-
tion than to establish a network with them on issues 
of common interest.”

  “The Negligence Law Section allows me to interact 
with the “best and the brightest” in this specialized 
field. This helps educate me to maintain some level 
of competence in representing my clients."

  The Negligence Law Section affords people who 
practice personal injury litigation a chance for mean-
ingful dialogue with those on the opposite side of the 
fence. We have far more in common in terms of our 
concerns than one may think.
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Revised 10/04

❏ Administrative Law. . . . . . . . . . 01 . . . $20
❏ Alternative Dispute Resolution . 02 . . . $30
❏ American Indian Law . . . . . . . . 31 . . . $20
❏ Animal Law . . . . . . . . . . . . . . . 32 . . . $25
❏ Antitrust, Franchising &

Trade Regulstion . . . . . . . . . . . 03 . . . $20
❏ Appellate Practice . . . . . . . . . . 30 . . . $25
❏ Arts, Communication,

Entertainment & Sports . . . . . . 04 . . . $20
❏ Aviation Law . . . . . . . . . . . . . . 23 . . . $25
❏ Business Law . . . . . . . . . . . . . 05 . . . $30
❏ Children’s Law . . . . . . . . . . . . . 13 . . . $35
❏ Computer Law . . . . . . . . . . . . . 06 . . . $25
❏ Consumer Law. . . . . . . . . . . . . 33 . . . $15
❏ Criminal Law . . . . . . . . . . . . . . 07 . . . $20
❏ Elder Law and Advocacy . . . . . 26 . . . $30
❏ Environmental Law . . . . . . . . . 08 . . . $30
❏ Family Law . . . . . . . . . . . . . . . 09 . . . $60
❏ General Practice . . . . . . . . . . . 10 . . . $20
❏ Health Care Law . . . . . . . . . . . 28 . . . $35

All orders must be accompanied with payment.

P Number _______________

Name

Address

City

State, Zip

Phone

Email

SECTION MEMBERSHIP APPLICATION

Please Return to: State Bar of Michigan
Finance Department
306 Townsend Street

Lansing, MI 48933-2083
Fax: (517) 367-6433

SECTION NO. COST

Prices are subject to change without notice.

Check # _______________ is enclosed, made payable to
the State Bar of Michigan.

Please charge the below credit card:

VISA: Exp. Date:

MasterCard: Exp. Date:

American Express: Exp. Date:

Authorized Signature:

❏ Intellectual Property Law . . . . . 11 . . . $35
❏ International Law . . . . . . . . . . . 12 . . . $30
❏ Labor & Employment Law . . . . 14 . . . $30
❏ Latin American Bar Activities . . 15 . . . $15
❏ Law Practice Management. . . . 16 . . . $25
❏ Legal Administrators . . . . . . . . 24 . . . $20
❏ Legal Assistants. . . . . . . . . . . . 25 . . . $25
❏ Litigation . . . . . . . . . . . . . . . . . 29 . . . $25
❏ Negligence Law . . . . . . . . . . . . 17 . . . $35
❏ Prisons & Corrections . . . . . . . 35 . . . $20
❏ Probate & Estate Planning . . . . 18 . . . $20
❏ Public Corporation Law . . . . . . 19 . . . $20
❏ Real Property Law . . . . . . . . . . 20 . . . $35
❏ Senior Lawyers . . . . . . . . . . . . 27 . . . $25
❏ Social Security Lawyers. . . . . . 34 . . . $25
❏ Taxation . . . . . . . . . . . . . . . . . . 21 . . . $30
❏ Workers’ Compensation Law . . 22 . . . $30

SECTION NO. COST

Please check the section(s) you would like to join and submit with prepayment.

Prepayment total:   _________
(add both columns)

$
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By the time this column goes to print, the legisla-
ture will have recessed for summer break. Not that our 
elected officials will be vacationing on the Riviera — far 
from it. Instead, they will be off on the hot and dusty 
campaign trail. 

The 2005-06 legislative session is nearly over. The 
Michigan House and Senate will return briefly in Septem-
ber, but will break again for most of October up until 
the November 7 election. After that, depending on the 
outcome, there will likely be a few short session weeks (the 
dreaded “lame duck” session) before they finally adjourn 
in December. Any bills that are not passed and signed into 
law by December 31 will die and the entire process will 
start fresh in 2007. 

There are a number of issues still on the table that 
could potentially see movement before the end of the year. 
Of these, one is an issue I have written about frequently 
in the last year. Try as I might to write about something 
other than Apsey, the latest happenings on the issue com-
pel me to once again delve into this case.

When the Apsey case was first decided, it turned the 
legal community on its head. When the Court of Appeals 
ruled to apply a 19th century statute that most attorneys 
(and several judges) had assumed was superseded by the 
Uniform Recognition of Acknowledgements Act, Michi-
gan attorneys were suddenly faced with the prospect of 
having to jump through sometimes insurmountable hoops 
to obtain proper documentation for affidavits taken out-
side the state. Although the Apsey case dealt with medi-
cal malpractice, and indeed medical malpractice plaintiffs 
would be most harshly affected by the ruling, it had the 
potential to spread to other areas of law, creating head-
aches for the majority of Michigan’s legal community. 

I, along with legislative staff from the MTLA and the 
State Bar of Michigan, assumed that the legislature would 
be quick to deal with a decision that had such a wide-
ranging negative impact on the practice of law in Michi-
gan. I was wrong.

Well, I was partially wrong, in any case. In fact, most 
legislators – even those who felt the Court of Appeals had 
rightly decided the issue – agreed that the statute needed 
to be changed to bring Michigan into the 21st century. 

Senator Alan Cropsey (R-St. Johns), chair of the Senate 
Judiciary Committee, drafted an amendment to fix the 
Apsey problem and had it ready to attach to a vehicle bill 
very soon after the ruling came down. But something fun-
ny happened on the way to the forum.

After a few weeks passed with no movement on the is-
sue, we learned that the Senate leadership was opposed to 
fixing the Apsey problem. There was no real reason given 
for the opposition, but it was clear that getting the is-
sue rolling in the Senate would be an uphill battle. We 
turned our lobbying efforts to the House. When the 
House Tort Reform Committee was created earlier this 
year, we were happy to learn that its chair, Represen-
tative Kevin Elsenheimer (R-Bellaire), had made fixing 
Apsey part of his agenda.

This is where the story gets really strange. Represen-
tative Elsenheimer prepared a draft bill to deal with the 
Apsey issue. The strange part is that the draft legislation 
proposed to fix the problem for all types of affidavits, ex-
cept for (drum roll please) medical malpractice affidavits 
of merit!

In Representative Elsenheimer’s defense, I believe that 
if it were up to him, he would solve the problem for all 
types of affidavits. He fears, though, that a bill fixing the 
issue for medical malpractice affidavits would have no 
chance of passing the Senate. His feeling is that it is better 
to fix the problem for most than for none.

There are at least two major problems with that course 
of action. First, it would legitimize the idea that medi-
cal malpractice affidavits are somehow different from any 
other type of affidavit. This could lead to further problems 
down the road. Second, by fixing the problem for all other 
types of affidavit, it eliminates much of the impetus to do 
a statutory correction that includes medical malpractice 
affidavits. Therefore, for attorneys who do either plaintiff 
or defense work in medical malpractice cases (remember, 
Apsey applies to affidavits of meritorious defense, too!), 
in regard to the Elsenheimer proposal – nothing is better 
than something.

Despite the opposition from high places in the legisla-
ture, we are not going to throw in the towel. The State Bar 
of Michigan has led the charge on this issue, and there is 

LEGISLATIVE UPDATE
BY TODD N. TENNIS, CAPITOL SERVICES, INC.

THE MORE THINGS CHANGE
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Advertise in the
Negligence Law Section Quarterly

Four times per year, the 
Michigan Negligence Law Section Quarterly reaches:

• Over 2,000 negligence members directly
• Various courts and law libraries

Your ad for services of products 

targets people you want and need to reach most.

Cost of ad per issue:
$450 – back cover
$350 – full page
$200 – half page

$175 – quarter page 
For details contact:
Madelyne C. Lawry

Negligence Law Section
PO Box 66

Grand Ledge MI 48837
Phone: 517-712-4389
Fax: 517-627-3950

E-mail: neglawsection@comcast.net

Todd N. Tennis has been a lobbyist with Capitol Ser-
vices, Inc., a multi-client lobbying firm that specializes 
in representing non-profit organizations, since 1995. 
Before becoming a lobbyist, Todd earned a degree in 
political science from the University of Michigan, and 
worked as a staff representative for former State Sena-
tor Fred Dillingham. He has represented the Negligence 
Law Section of the State Bar since 1999. Todd lives in 
Lansing with his wife Cheryl and son Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend 
Lansing, MI 48933

Phone: (517) 372-0860
Fax: (517) 372- 0723

still a chance it could be addressed this year. If not, then 
perhaps a new legislative session will bring enough chang-
es to allow the bill to move next year. After all, I hear it’s 
an election year.  



14 Negligence Law Section Quarterly, Summer 2006

ANNUAL PAST CHAIRPERSONS' EVENT 

Gene Esshaki, Court of Appeals Judge Michael J. Talbot, and Joseph Lujan

George J. Bedrosian, 2006 Earl Cline Memorial Award Recipient

Robert Siemion and George J. Bedrosian, 2006 Earl Cline 
Memorial Award Recipient
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 FRIDAY, JUNE 2, 2006, AT THE DEARBORN COUNTRY CLUB

Barry Goodman, 
Carol McNeilage, 
and Jules Olsman

Michael Stacey and 
Ronald Westen

George J. Bedrosian, 2006 Earl Cline Memorial 
Award Recipient, and Tom Peters

Jacqueline and Bob Siemion 
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