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At an early age, we learn that it is fun to win. 
Victories are celebrated. Winning is glorifi ed. Win-
ners can feel proud. It doesn’t take long for a child 
to learn, no matter what the nature of the contest or 
game, that you can change the rules of the game as 
you go in order to win or get a desired result. You can 
create special rules for a special group of people, who 
may be exempt from the rules. We learn to create an 
unfair advantage. Essentially, we learn to cheat. We 
soon learn, however, that there isn’t much satisfaction 
winning this way. We learn that we would rather play 
by the rules, even if it means we don’t win every time. 
We discover virtue and a sense of fair play.

It took many years to establish the rules for the 
practice of negligence law. As a civilized society, we 
embrace the concept of “due care” owed to others. As 
a society, we believe that it is not right to engage in 
behavior that causes unreasonable danger to others. 
When people are harmed as a result of unreasonable 
conduct, negligence laws were designed to provide 
a remedy, and to provide fair compensation to the 
victim. The concepts of reasonableness and fairness 
have been embodied in our negligence laws for many 
years. Negligence laws have also been devised with 
inherent checks and balances to protect against abuse. 
A prima facie case has to be established or a case can 
be dismissed before it is heard by a jury. Court Rules 
and Rules of Evidence promote fairness in our courts, 
and in our civil justice system. Jurors also serve as a 
check of “reasonableness”. Much like the free market 
economy, the civil justice system, without the need 
for further government regulation, has been tai-
lored to work effectively. 

For the past twenty years or so, there has been a 
tremendous push for tort reform: intentional govern-
mental interference. I have never heard a really good 

reason why our neg-
ligence laws, which 
have served us well 
for many years, sud-
denly need to be over-
hauled. Some folks 
apparently began to 
scream that certain 
jury awards were 
outrageous. These 
folks, of course, did 
not hear the evidence. 
People not even in-

volved in the legal process began demanding a 
“mercy rule”. (The law already has a mercy rule 
called remittitur.) Some people felt that the 
wrong side was winning. Very little has been 
said about the injured victims of the wrongdo-
ing. Instead, lawyers have become the focus of 
wrongdoing. 

At some point, we need to realize that this 
isn’t a childhood game or a sport. The rules 
should not be changed just because a lot of 
runs were scored in a handful of games, or if a 
certain group of people isn’t happy about who 
won. The rules shouldn’t be changed if they are 
fair. I’m not sure what it would take for people 
to be outraged by a lack of accountability in our 
laws. For some reason, you don’t hear about 
how terrible it is that people are getting away 
with conduct that poses an unreasonable risk 
to society. You rarely see cover stories about 
people who are injured for blatant wrongdoing, 
but are denied a reasonable recovery. 

Judith A. Susskind,  

The Thurswell Law Firm
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The views expressed in this Newsletter 
do not necessarily refl ect the views of 
the Council or the Section. This publica-
tion does not represent an endorsement 
of any comments, views, or opinions ex-
pressed herein. Any opinions published 
herein are opinions of the authors, and 
will hopefully provide an impetus for 
further discussion of important issues.

The negligence lawyers that I know want to play by the well-estab-
lished rules. They want the fairness, continuity and predictability of 
the law that precedent provides. Most don’t want an unfair advantage. 
Many feel that it is not fair to grant blanket immunities, or to protect 
various groups from accountability. Children know it’s not right to 
change the rules midstream. I think most of us do too. I say let’s play by 
the well-established rules of fairness and let the jury decide. 

The views expressed in this column, or in this “Quarterly”, do not nec-
essarily refl ect the views of the Council or the Section. This publication 
does not represent an endorsement of any comments, views or opinions 
expressed herein. Any opinions published herein are opinions of the 
authors, and will hopefully provide an impetus for further discussion 
of important issues.

Samuel A. Garzia was awarded 
the Earl Cline Award for Excel-
lence in Negligence Law on May 
21, 2004, at the Past Chairperson’s 
Dinner.  The event was held at 
the Detroit Golf Club.  There was 
quite a tribute to Sam’s incredible 
accomplishments, including co-
founding the Mediation Tribunal 
Association. Congratulations, Sam. 
(See related article on page 15.)

Republican Representative 
Jim Howell and our lobbyists 
continue to make progress re-
garding the medical malpractice 
affi davit of merit bills supported 
by the Section.  (HB 5338 and 
HB 5905, sponsored by Repre-

sentative Howell.) The bills help 
to rid of the unfair, unintended 
consequences of the prior statutes 
for both sides.  David Getto, for-
mer Chair, has been instrumental 
to the success of educating legisla-
tors and assisting lobbyists in this 
project. Thank you, David.

The Negligence Section will be 
holding a meeting during the 69th 
Annual Meeting of the State Bar 
of Michigan on Friday, October 1 
at 2:00 p.m. at the Radisson Hotel, 
Michigan II Meeting Room. We 
hope to have David Parker’s Trial 
Handbook available on that date, 
and offered at a discount to our 
members. 

NEGLIGENCE SECTION NEWS
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Specialists in no-fault insur-
ance torts are anxiously awaiting 
the Michigan Supreme Court’s 
ruling in two companion cases that 
plaintiffs’ lawyers and some oth-
ers say will test the conservative 
majority’s textualist tendencies. 

Washington, D.C., attorney 
Charles J. Cooper — a federalist 
and perhaps the nation’s leading 
expert in textualism — was hired 
to lead the plaintiffs’ charge in one 
of the cases, Kreiner v. Fischer. 

In Kreiner, the Court of Ap-
peals found that an auto accident 
victim had indeed suffered a seri-
ous impairment of bodily function 
where his injuries prevented him 
from doing his job at the same 
level for the same amount of 
hours per day. 

Cooper told Lawyers Weekly 
that it would essentially be disin-
genuous for the Supreme Court’s 
conservative majority to overturn 
the Court of Appeals. 

“They are judges devoted to 
a rigorous and disciplined and 
textualist approach to interpreting 
statutes. They essentially take the 
Legislature at its word,” Cooper 
said. “Kreiner puts the court major-
ity to the test because the [serious 
impairment] language is quite con-
sistent with and, we argue, compels 
them to reach the same conclusion 
the Court of Appeals reached.” 

Southfi eld auto 
law expert Ste-
ven M. Gursten 
said the case “is 
a litmus test for 
whether this court 
is truly textualist.” 

But Detroit at-
torney Daniel Say-
lor said that argu-
ment is overblown, 
asserting that the 
high court can legitimately apply 
the textualist approach without 
ruling for the plaintiff. 

“We also think the proper 
test is to apply the statute as it is 
written, but that doesn’t get [the 
court] anywhere,” he explained. 
“You have to come up with some 
standard for when an impact on 
someone’s normal life is substan-
tial enough.” 

Cooper strongly disagreed, 
however, noting that a plain lan-
guage analysis certainly allows 
the court to reach a conclusion 
without going outside the text 
of the statute and creating a test 
— just not the conclusion the de-
fense is looking for. 

Tied Together
This is the second time that 

Kreiner has been before the 
Michigan Supreme Court, which 
previously had instructed the 

Court of Ap-
peals to address 
whether the in-
jury affected the 
plaintiff’s “gen-
eral ability to 
lead his normal 
life.” 

And on re-
mand, the Court 
of Appeals did 
just that, then 

reaffi rmed its decision that the 
plaintiff suffered a serious impair-
ment of body function. 

Judge William B. Murphy 
explained that “one’s general 
ability to lead his or her normal 
life can be affected by an injury 
that impacts the person’s ability 
to work at a job, where the job 
plays a signifi cant role in that 
individual’s normal life.” 

Employment or one’s liveli-
hood, “for a vast majority of 
people, constitutes an extremely 
important and major part of a 
person’s life,” Murphy said. 
“Whether it be wrong or right, 
our worth as individuals in so-
ciety is often measured by our 
employment. Losing the ability 
to work can be devastating; em-
ployment, regardless of income 
issues, is important to a sense of 
purpose and feeling vital.” 

PLAINTIFFS’ BAR SEES CASES AS TESTING 
TEXTUALIST COURT

RULINGS ON NO-FAULT APPEALS CLOSELY WATCHED

BY DENISE G. CALLAHAN

Note: This article fi rst appeared in the June 7, 2004, issue of Michigan Lawyers Weekly, and is 
reprinted here with permission. © 2004 Lawyers Weekly Inc. All Rights Reserved.

“Kreiner puts the court 
majority to the test 
because the [serious 

impairment] language 
is quite consistent with 
and, we argue, compels 
them to reach the same 
conclusion the Court of 

Appeals reached.” 
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Murphy further noted that, for 
those working a standard 40-hour 
work week, “a quarter of his or 
her lifetime before retirement is 
devoted to time spent on the job,” 
and, as such, 
an injury af-
fecting one’s 
employment 
and ability 
to work, un-
der the right 
factual cir-
cumstances, 
“can be equated to affecting the 
person’s general ability to lead his 
or her normal life.” 

Meanwhile, a second case 
— Straub v. Collette — was mak-
ing its way through the system, and 
by the time it reached the Court of 
Appeals, the court relied on Krein-
er to fi nd that a motorcyclist who 
could not work for three months or 
play guitar in his band because of 
injuries to his left hand suffered a 
serious impairment of body func-
tion under the No-Fault Act. 

In the Court of Appeals rul-
ing, Judge Michael R. Smolenski 
said that the plaintiff’s loss of use 
of his left hand for three months 
signifi cantly affected his gen-
eral ability to lead his normal life 
given the work and tasks that he 
performed before the accident “in 
his normal life.” 

As such, the court concluded 
as a matter of law that the plaintiff 
suffered a “serious impairment 
of body function” as defi ned by 
MCL 500.3135(7). 

Straub took virtually the same 
path as Kreiner and now the two sit 
tied together before the high court. 

Textbook Textualism
Chief Justice Maura D. Corrigan 

has been forthcoming in proclaim-
ing that she and the other justices 
frequently in the majority adhere 

to a textualist 
approach. 

In an article 
she penned for 
the New York 
University An-
nual Survey of 
American Law, 
Corrigan said 

that “[d]iscerning the fair mean-
ing of a text is often challenging. 
It requires a rigorous, careful 
examination of simple, everyday 
words. Judges should honor the 
well-known principle that they 
‘must give effect to every word, 
phrase, and clause in a statute and 
avoid an interpretation that would 
render any part of the statute sur-
plusage or nugatory.’” 

Royal Oak appellate lawyer 
Mark Granzotto said that while 
everyone knows it’s “tanta-
mount to malpractice” to not ar-
gue a textualist approach to the 
court, the court doesn’t always 
follow through. 

He told Lawyers Weekly that 
the court has, in at least three 
of his cases, chosen to not grant 
leave when it was clear that ap-
plying a textualist analysis would 
produce an undesirable result. 

“There is a certain opportun-
ism with these people and their 
textualism, it’s a somewhat slip-
pery textualism sometimes,” he 
said. “But certainly in their pub-
lished stuff there is no chink in 
their textualist armor that I have 
personally seen.” 

And that’s exactly why this is 
such an interesting case, accord-
ing to Wayne State University 
Law Professor Robert A. Sedler. 

“As I understand it, the plain 
meaning of the statute would al-
low this case to be maintained,” 
he said. “But there are two con-
fl icting strains running here. The 
majority of the justices are con-
servative in every respect. It’s a 5-
2 Republican/Democratic split on 
the court and the whole trend of 
the court’s decisions in personal 
injury cases has been to restrict 
recovery. This is very much a 
pro-defendant court. They believe 
there is too much in the way of re-
covery against defendants and that 
basically tort issues should be re-
solved, where there is doubt, in fa-
vor of defendants. The other strain 
is statutory interpretation that says 
look to the plain meaning.” 

Look It Up
The plain meaning, according 

to Cooper’s partner on the case, 
no-fault guru George Sinas of 
Lansing, couldn’t be more clear. 

Sinas said that the defi nition of 
“general ability” doesn’t show up in 
Black’s or any other dictionary but 
one, Webster’s Third International 
Dictionary — which the court has 
relied upon in at least three other 
statutory interpretation cases. 

“This dictionary [Webster’s] 
clearly tells us general ability 
means nothing more than ability,” 
he observed. “Therefore, all this 
statutory language requires is an 
impairment that affects a person’s 
ability to lead his or her normal life, 
that’s what the words mean. It is a 
classic textualist interpretation that 
is, in my judgment, unassailable.” 

Plaintiffs' Bar . . . 
Continued from page 3

“Royal Oak appellate lawyer 
Mark Granzotto said that 
while everyone knows it’s 

‘tantamount to malpractice’ to 
not argue a textualist approach 
to the court, the court doesn’t 

always follow through.”
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However, while Sinas says you 
could just as well take the word 
“general” out, defense counsel is 
saying the court actually needs to 
put some words in for the statute 
to have any meaning. 

“It’s wishful thinking and just 
spin because the statute does not 
say one way or another what con-
stitutes one’s general ability to 
lead his or her normal life,” said 
Saylor. “The words in the statute 
beg the question.” 

But the plaintiffs argue that 
nowhere does the statute call for 
some sort of test, or guidelines 
and, therefore, the court must 
not read that requirement into the 
statute. That, they contend, would 
constitute judicial activism. 

According to Saylor, though, 
the high court seemed to think such 
a thing might be appropriate. Say-
lor said the justices asked everyone 
but him, “Where’s the test?” 

To his view, and it’s what he 
offered to the court, the judge in 
each case ought to consider three 
dimensions in a given scenario, 
namely gravity, duration and per-
vasiveness of the injury. 

“It’s not like I told them if 
it’s this then you’ve got a serious 
impairment or if it’s this then you 
don’t. What I told them is that in 
each case the court should consider 
three different dimensions of how 
a life can be impacted or how an 
impairment can affect someone’s 
life,” he said. “Once you get 10 or 
20 cases on the books you can ask 
them all the same questions and 
say okay now we’ve got a pattern, 
if it’s like this then the answer is 
yes, but when it’s like this then the 
answer is no. That way you’ve got 
some predictability.” 

However, Gursten said, “that’s 
exactly what a textualist court 
should not be doing — adding 
words and meaning to an other-
wise clear statutory defi nition.” 

No-Fault History
Things have not been too pre-

dictable through the years and 
the court, the Legislature and 
the public have all responded in 
various ways. 

The high court fi rst looked at 
the constitutionality of the no-
fault statutes right after they were 
enacted in the early 1970s. The 
second inquiry into 
the statutes came 
about 10 years later 
with Cassidy v. Mc-
Govern, when the 
court decided that 
the determination 
of what is a serious 
impairment of body 
function is a matter 
of law for a judge to decide, that 
the impairment must be objective-
ly manifested, and, the kicker, that 
it must affect a person’s ability to 
lead “a” normal life. 

That one little word effectively 
shut the door on most litigation 
because plaintiffs couldn’t over-
come that high threshold, plain-
tiffs’ lawyers argued. 

Four years later, in DiFranco 
v. Pickard, the high court said 
Cassidy got it all wrong and then 
loosened things up a little bit. 

That case was law for nine 
years until the Legislature stepped 
up in 1995, after two ballot ques-
tions regarding the normal life 
— one offered subjective and the 
other objective wording — went 
down in the fl ames. 

Essentially, according to Si-
nas, the Legislature culled some 
of Cassidy and threw in some of 
its own ideas. 

“Rather than put in the objec-
tive test from Cassidy they put in 
the purely subjective test of his or 
her normal life, with full knowl-
edge DiFranco had told them if 
you use a purely subjective impact 
test the focus is on the plaintiff’s 
life and you may be relaxing the 
threshold again,” Sinas recalled. 
“This is further evidence that what 
the defendants are asking for is 
completely inconsistent with the 

evidence that ex-
isted at the time 
the 1995 bill was 
enacted.” 

In addition, he 
said, they also did 
two other very 
important things 
that were harsh 
on plaintiffs. 

“Number one, if the plaintiff was 
more than 50 percent at fault they 
have no cause of action,” he noted. 
“They also lose the right to recover 
noneconomic compensation if they 
don’t have insurance, even if they 
are completely innocent.” 

That’s why it is clear, in Sinas’ 
opinion, that what happened in 
1995 was a very carefully crafted 
piece of political compromise. 

Sinas recalled being at the 
Capitol when the 1995 amend-
ments were hammered out. When 
two legislative aides walked by, 
one said to the other, “We’re go-
ing to give them something no-
body likes.” 

“That one little word 
effectively shut the 
door on most litiga-

tion because plaintiffs 
couldn’t overcome that 
high threshold, plain-
tiffs’ lawyers argued.” 



6 Negligence Law Section Quarterly, Summer 2004

Continued on page 10

Legislative History
Although the goal of no-fault 

legislation was to reduce the 
number of frivolous lawsuits, 
Corrigan’s position has been that 
it is not the court’s job to consider 
legislative history when the plain 
meaning of the statute is clear. 

“When a statute is unambigu-
ous, courts have no authority to 
resort to legislative history,” she 
wrote in the New York Univer-
sity article. “Instead, the law 
must be applied as written. The 
words contained 
in the law passed 
by the Legisla-
ture and signed 
by the governor 
control. Legisla-
tive history does 
not. We are not 
governed in a fair 
and democratic 
manner if ‘the 
meaning of a law 
is determined by 
what the lawgiver 
meant, rather than what the law-
giver promulgated.’” 

However, Cooper said the his-
tory of the law provides a hint 
at why the Legislature used the 
words it chose. 

“The statute is the culmina-
tion of a very intense legislative 
struggle and compromise of 
contending interests. One of the 
most important elements to arise 
from that compromise was this 
subjective test,” Cooper said. “We 
think that’s where the rubber re-
ally meets the road in this Kreiner 
case and really why the very 
hypothetical that the defendants 

offer as their exhibit A supporting 
their quote ‘general ability inter-
pretation’ so plainly violates the 
very essence of the compromise 
that was reached in this legislative 
battle. That is, if this is a subjec-
tive test of his or her normal life 
you have to look at the plaintiff 
standing in the plaintiff’s own 
shoes.” 

Saylor said, however, that the 
plaintiffs in Kreiner are putting 
too much emphasis on the subjec-
tive test issue. 

N o t i n g 
that he’s not 
a d v o c a t i n g 
for an objec-
tive test, but 
instead for a 
closer look 
into the be-
fore and after, 
Saylor said 
that the plain-
tiff in the case 
never actu-
ally worked a 

40-hour week and the man made 
more money in the year of and the 
year after the accident. 

“There’s no big change from 
the before and the after. He never 
missed a day of work,” Saylor 
said. “They are reading way too 
much into the subjective test. 
There’s not that big of a differ-
ence. Basically you compare his 
before and after injury pictures; 
you don’t compare how his abil-
ity to live his normal life is to 
some imaginary person’s normal 
life. What’s a normal life? Every-
body’s life is different.” 

What About ‘Straub’?
According to Bingham Farms 

attorney Dondi Vesprini, who 
represents the plaintiff in Straub, 
no matter what meaning the court 
attaches to “general ability,” his 
client had so many adverse effects 
they’ve got to fi nd in his favor. 

“There were so many different 
ways that Mr. Straub’s ability to 
lead his life was affected, that no 
matter what interpretation they 
want to give the word ‘general,’ 
if any, it’s pretty obvious that Mr. 
Straub’s general ability to lead his 
normal life was affected,” Ves-
prini argued. 

Defense counsel John Yeager 
said that what concerns him is the 
fact that both Kreiner and Straub 
were coupled in the fi rst place. 

He said he thinks the court 
took these cases as a way to look 
at what has developed in the com-
mon law through the years to see 
if adjustments are needed. 

“I haven’t done a comparative 
analysis of the two cases, but be-
ing a lawyer for one of the parties 
I have the anxiety they are going 
to favor the defendant in Kreiner 
and rule against me. Maybe it’s 
just me being paranoid and hyper 
vigilant, the whole eye of the be-
holder thing,” he said. “You never 
know until you get the decision 
what decision you’re going to 
get. People are trying to simplis-
tically approach this and say the 
Supreme Court is conservative 
and, therefore, they’re going to 
favor the defense side, or the Su-
preme Court is a textualist court 
therefore they are going to favor 
the plaintiffs. It’s fun to speculate 
and it’s obviously a case of im-

“ ‘... It’s fun to speculate 
and it’s obviously a case 

of importance because the 
court hasn’t considered 
the tort threshold since 
DiFranco and since the 

legislative amendments to 
the No-Fault Act. But that 
doesn’t mean I’m going 
to take a bet on how the 
court is going to rule.’” 

Plaintiffs' Bar . . . 
Continued from page 5
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Continued on page 10

Timothy H. Knecht
Timothy H. Knecht of Cline, 

Cline & Griffi n, P.C. in Flint has 
been with his current fi rm for 
25 years. Timothy’s motivation 
to enter the legal profession 
comes from being interested 
and intrigued by the work and 
lifestyles of two close family 
friends that were lawyers. His 
Bachelors of Arts in Economics 
was earned at Duke University 
(1975) while his Juris Doctorate 
was earned through Detroit Col-
lege of Law (1979). 

Cline, Cline & Griffi n, P.C., 
Knecht’s current 
fi rm, is best known 
for excellence in 
medical malprac-
tice defense (hospi-
tal and physician). 
However, the fi rm 
also engages in 
general practice. 
Areas include mu-
nicipal law, pro-
fessional liability 
defense, product 
liability defense, general defense, 
personal injury, medical and den-
tal malpractice defense, employ-
ment litigation defense, criminal 
defense, probate and estate law, 
and business law and litigation. 
Timothy specializes in civil liti-
gation, business, real estate and 
estate planning. He feels litigation 
is the most challenging, especially 
as civility decreases and complex-
ity increases, and that the recent 
changes in the law dictated by the 
Appellate Courts also increase the 
challenge. 

Having tried 15 signifi cant 
cases in 15 months, while win-
ning the vast majority of those 
cases; being Chairperson of the 
Negligence Section; and involve-
ment in various legal and commu-
nity groups are among the most 
signifi cant accomplishments of 
Knecht’s career.

One of  his law partners, Walt 
Griffi n, got him involved with 
the Section (which is a natural fi t 
with his practice). Timothy feels 
the Section provides Michigan 
lawyers with a strong lobbying 
presence; eyes and ears for Leg-

islation, which affects 
our profession; and a 
cohesive organization 
for both plaintiffs and 
defendants.

The knowledge and 
awareness of legal is-
sues of signifi cance to 
lawyers and the practice 
of law are among the 
greatest benefi ts gained 
from his involvement 
with the Section. He 

encourages others to become 
involved, to allow the Section to 
continue to provide lobbying ser-
vices for the benefi t of all attor-
neys involved in civil litigation.

Outside of work, some of his 
hobbies and interests include 
spending quality time with his fam-
ily, skiing, snowboarding, fl ying, 
watersports and volunteer activites.

Jules B. Olsman
Jules B. Olsman, of Olsman, 

Mueller & James, P.C. in Detroit, 
was naturally drawn to the legal 
profession by his desire to per-

form meaningful work on behalf 
of people. Jules graduated with 
his Bachelors of Arts from Wayne 
State University in 1975 and his 
Juris Doctorate from Detroit Col-
lege of Law in 1978. 

He started with the predeces-
sor to his current law fi rm in 
November of 1978. Olsman’s 
fi rm specializes in medical mal-
practice, as well as nursing home 
liability, and also represents many 
individuals who have been injured 
in assisted living and adult foster 
care facilities.

In his view, the greatest chal-
lenge for every 
plaintiff personal 
injury lawyer is 
the effort to pro-
vide a meaningful 
recovery to in-
jured individuals 
in the era of tort 
reform. 

When it comes 
to the most signifi -
cant accomplish-
ments of his career, 

Jules feels that he, along with other 
attorneys around the United States, 
helped to develop nursing home 
liability into a viable area of prac-
tice, which he believes has helped 
elevate concern about conditions in 
long-term care facilities and helped 
motivate a desire on the part of 
governmental offi cials to protect 
the most vulnerable adults in our 
society. He has also attempted to 
educate lawyers with regard to 
lien issues in personal injury litiga-
tion. He feels the Michigan Trial 
Lawyers Association (MTLA) has 
taken the lead in this area and was 

Timothy H. Knecht Jules B. Olsman
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Legislative Update
BY TODD TENNIS

The Negligence Law Section 
began its odyssey into the legisla-
tive branch of state government 
six years ago. The Section’s legis-
lative mission is centered around 
preserving the integrity of the 
civil justice system, and maintain-
ing open access to the courts for 
Michigan citizens. The Section 
has been instrumental in fi ghting 
against attempts to grant immuni-
ties from civil liability to groups 
ranging from commercial security 
guards to canoe liveries. The Sec-
tion also took a position against 
the creation of a British-style Los-
er Pay system here in Michigan. 
Two years ago, the Section began 
its fi rst attempt to craft legislation 
of its own to deal with problems 
relating to affi davits of merit and 
meritorious defense.

The problem, brought up by 
both plaintiff and defense attor-
neys, arose from some unintended 
consequences of the medical mal-
practice affi davit of merit. Origi-
nally created as part of the medical 
malpractice reform efforts over a 
decade ago, the affi davit of merit 
and affi davit of meritorious de-
fense were intended to ensure that 
a plaintiff or defendant had a valid 
case before proceeding to trial. 
However, due to the unfortunate 
wording of the statute that created 
them, courts have had no choice 
but to quash affi davits of merit or 
meritorious defense for reasons the 
original drafters never intended.

We have spent a lot of time 
talking about this issue in previ-
ous columns, so we will not go 
into great detail on the problem. 
Since April, legislation to address 

the issue – House Bills 5338 and 
5905, sponsored by Representa-
tive Jim Howell (R-St. Charles) 
– has been reported out of the 
House Judiciary Committee and, 
as of this writing, is awaiting 
action on the House fl oor. The 
bills are very different from their 
original versions, owing to a se-
ries of negotiations between the 
Negligence Law Section and rep-
resentatives of the insurance and 
medical industries.

The Section’s goal was never 
to alter the original intent of the af-
fi davit of merit or affi davit of meri-
torious defense – that of demon-
strating the validity of a case before 
proceeding. The goal instead was 
to allow technical or formal defects 
to be corrected without having it 
impact the overall case. The fi nal 
compromise should accomplish 
that intent, along with correcting 
a few other timing errors of the 
original statute. Here is a thumbnail 
sketch of the current bills:

 The bills categorize defects 
into three types: formal, 
substantive, and intention-
al. The three types are dealt 
with in different ways.
 Formal defects include 

defects relating to notariza-
tion and inadvertent clerical 
errors, including grammar, 
typos, pagination and miss-
ing pages (unless the missing 
page is the signature page, in 
which case counsel will have 
to prove that the page existed 
at the time the affi davit was 
required to be fi led in order 
for it to be corrected).

 Opposing parties have 91 
days to challenge an affi da-
vit of merit or meritorious 
defense for an alleged for-
mal defect. The challenged 
party will then have 63 days 
in which to correct the for-
mal defect. Once the defect 
is corrected, the opposing 
party has another 21 days 
to challenge it again, if they 
believe the formal defect 
was not suffi ciently cor-
rected. There is language 
that allows for a challenge 
to a formal defect to be 
made after the initial 91 day 
period for good cause.
 Intentional defects are 

those that arise from will-
ful attorney misconduct 
(such as knowingly fi ling 
an affi davit that was not 
properly notarized). These 
defects can be challenged 
at any time, and cannot be 
corrected.
 Substantive defects are all 

defects that do not fall into 
the other two categories. 
Opposing parties have until 
35 days after the close of 
discovery, or 35 days after 
the deposition of the affi ant, 
whichever is later, to issue a 
challenge for a substantive 
defect. These defects can-
not be corrected.
 Affi davits notarized by 

out of state notaries will 
no longer require an ad-
ditional certifi cation of the 
local court pursuant to Sec. 
2102(4) of the RJA.
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 Defendants will have 112 
days from the date they are 
served with an affi davit of 
merit to fi le an affi davit of 
meritorious defense.

As mentioned before, the cur-
rent make-up of the bills resulted 
from a series of negotiations with 
members of the insurance and 
medical industries. Sadly, at least 
two medical provider groups – the 
Michigan State Medical Society 
and the Michigan Health and 
Hospital Association – are con-
tinuing to oppose this legislation. 
Even though the bills only allow 
the correction of formal or tech-
nical defects, they claim that the 
bills are an attempt to turn back 
the clock on tort reform and will 
lead to more medical malpractice 
litigation. The inaccuracy of this 
contention is borne out by the fact 
that Representative William Van 
Regenmorter (R-Hudsonville), 
one of the original authors of 
medical malpractice reform many 
years ago, voted in favor of the 
bills when they came out of the 
House Judiciary Committee.

Nonetheless, the ardent op-
position from the Michigan State 
Medical Society and the Michi-

gan Health and Hospital Associa-
tion has managed to bog down 
these bills on the House fl oor. 
We are hopeful that, by the time 
this newsletter goes to print, 
House Bills 5338 and 5905 will 
have passed the House in spite 
of that opposition. However, the 
bills’ opponents will have the 
entire summer recess to poison 
the issue in the State Senate. The 
Negligence Law Section will 
use the time to educate Senate 
members on the merits of this 
legislation. Section members are 
encouraged to write their own 
State Senators and ask them to 
support this legislation that will 
restore a bit of fairness to the af-
fi davit of merit process.

A few words of gratitude are 
in order. The Section owes a spe-
cial thanks to former Chair David 
Getto. Mr. Getto volunteered 
several days of his time to come 
to Lansing and work with legisla-
tors and other lobbyists to craft 
the compromise version of this 
legislation. His broad knowledge 
of medical malpractice litigation 
was vital to ensuring a fi nal prod-
uct that is fair and practicable. 
Thanks also to Negligence Law 

Council Executive Board mem-
ber Robert Siemion, and former 
council member Norm Tucker, 
for their work in framing this is-
sue and presenting it to the Chairs 
of the House and Senate Judiciary 
Committees.

Todd N. Tennis has 
been a lobbyist with 
Capitol Services, 
Inc., a multi-client 
lobbying fi rm that 
specializes in rep-
resenting non-profi t 
organizations, since 1995. Prior to 
becoming a lobbyist, Todd earned 
a degree in political science from 
the University of Michigan, and 
worked as a staff representative 
for former State Senator Fred 
Dillingham. He has represented 
the Negligence Law Section of 
the State Bar since 1999. Todd 
lives in Lansing with his wife 
Cheryl and his son Troy.

Todd N. Tennis 
Capitol Services Inc.
526 Townsend 
Lansing, MI 48933
Phone: 517-372-0860
Fax: 517-372- 0723
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Member Profi les
Continued from page 7

pleased to have supported that ef-
fort.

After fi nishing his term as 
president of MTLA in 2001, 
Olsman had a desire to continue 
to work in a positive manner on 
behalf of the plaintiff bar. An invi-
tation to serve on the Negligence 
Law Section has provided an ap-
propriate outlet.

Jules feels that the Negligence 
Law Section provides a balanced 
effort on behalf of plaintiff and 
defense lawyers to convey a posi-

tive message about the role they 
play in society in terms of both 
dispute resolution and helping to 
protect the citizens of Michigan.

He believes the greatest benefi t to 
himself in becoming involved with 
the Section is the collegiality with 
lawyers from around the state whom 
he otherwise would not have the op-
portunity to speak with regularly.

Olsman recommends and en-
courages others to become involved 
with the Section because this is a 
positive group that advocates on 

behalf of all of the personal injury 
lawyers in this state, both plaintiff 
and defense. He believes we all 
benefi t from the work of the Negli-
gence Law Section.

Some of his hobbies and interests 
outside of work include attempting 
to follow the interests and pursuits 
of his now college-age children. He 
is also constantly attempting to im-
prove his golf game and is actively 
involved in Democratic politics.

Plaintiffs' Bar . . .
Continued from page 6

portance because the court hasn’t 
considered the tort threshold since 
DiFranco and since the legislative 
amendments to the No-Fault Act. 
But that doesn’t mean I’m going 
to take a bet on how the court is 
going to rule.” 

Sedler, however, said he’s not 
expecting any bombshells. 

“To the extent that I would 
predict the outcome, it would be 
that the court is not going to give a 
sweeping decision that would sig-
nifi cantly change the meaning of 
the terms. Rather it’s going to say, 
‘We are following the language of 
the statute and we are applying it 
to the facts of this case,’” he said. 
“The facts of every case are very 
important. It could be the court 
is not going to come down with 
a sweeping decision that would 
interpret the meaning of the 

language of the statute in a way 
differently from how it has been 
interpreted in previous cases. The 
court is going to say, ‘We look to 
the plain meaning of the statute, the 
statute says such and such and ap-
plying the terms of the statute to this 
case we conclude that the threshold 
has or has not been met.’” 

Southfi eld attorney and part-
time professor Wayne Miller told 
Lawyers Weekly that, whatever 
the court rules, he hopes it doesn’t 
rock the boat, since in his estima-
tion the legal profession has been 
following the spirit of the law. 

“If the goal was to reduce liti-
gation, the amendment appears to 
be successful,” he said. “Plaintiffs’ 
lawyers have been policing them-
selves and have been dramatically 
reducing the cases that they take 
in. Trial judges have not been shy 

about throwing cases out. Most of 
the appellate decisions that have 
come down have affi rmed sum-
mary disposition on questionable 
cases. As a result, most insurers 
will tell you that their auto neg-
ligence claims are substantially 
down since 1995. Now comes a 
self-avowed textualist court that 
seeks to impose guidelines on 
an intentionally and necessarily 
amorphous statute,” he said. 

Plaintiffs’ attorneys and auto 
accident victims “are now holding 
their breath to see if this court in-
terprets § 3135 of the no-fault law 
reasonably,” Miller said. 

© 2004 Lawyers Weekly Inc., All Rights 
Reserved.
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In the next few weeks (more likely) or months 
(less likely), lawyers handling automobile accident 
cases throughout Michigan will be awaiting fi nal 
word from our Supreme Court on two cases that will 
likely shape threshold litigation for years to come. 
The importance of these two decisions can scarcely 
be overstated. In 1995, the Michigan Legislature 
added a statutory defi nition of serious impairment 
of body function. Since that time, Michigan practi-
tioners of automobile accident cases have struggled 
to determine what exactly the statutory threshold 
language has meant.  Many of the early appel-
late decisions 
before Kreiner 
v. Fischer 251 
Mich App 513 
(2002) square-
ly contradicted 
each other in important 
respects. Some un-
published cases found 
against plaintiffs meeting threshold by imposing 
language or “lifestyle impact tests” that were absent 
in the statutory defi nition of serious impairment. 
In effect, these early, unpublished cases imposed 
a stricter test on plaintiffs than what the word-
ing and plain meaning of the threshold defi nition 
suggested. Efforts to develop a useful framework 
of analysis before Kreiner were further hampered 
because so many decisions were so vague in de-
scribing the underlying injuries and impairments of 
the plaintiffs, describing them in a paragraph and 
sometimes only a sentence. These early decisions 
provided little guidance or help on what types of 
injuries and impairments met threshold.

This is one reason why so many Michigan prac-
titioners are so anxiously awaiting the Michigan Su-
preme Courts interpretation of this 1995 legislative 
defi nition of serious impairment of body function. 

But it is not the only reason.
When Kreiner was released for publication on 

September 10, 2002, it instantly became the most 
relevant case analyzing the new statutory defi ni-
tion of serious impairment of body function due to 

Some members of the plaintiffs’ bar have ex-
pressed their view that the Supreme Court unavoid-
ably fi nds itself in a Catch-22 situation — either the 
plaintiffs in Kreiner and Straub must prevail or the 
Court majority must compromise its loyalty to the 
plain language, textualist approach to statutory con-
struction. This view is simply untenable.

The question before the Court, in each of the two 
cases, is whether the plaintiff´s functional limita-
tions brought on by his accident-injuries are great 
enough to meet the “serious impairment of body 
function” threshold. According to the statute, the 
answer is “yes” only if the limitations can be said 
to “affect the person’s general ability to lead his or 
her normal life.” If the express terms of the statute 

purported to 
quantify pre-
cisely how 
much “life 
impact” was 
necessary in 

order to conclude that one’s “general ability” to lead 
his normal life has been affected, then the plaintiff’s 
view would be partially right — a strict, textualist 
application of the statute would dictate the result. 
(Whether under this scenario the defendant or the 
plaintiff ultimately would win, of course, would 
depend on how the statute quantifi ed the requisite 
amount of life impact.)

But, in fact, the statute does not purport to quan-
tify how much life impact there must be before it can 
be said that the person’s “general ability” to lead his 
normal life has been affected. The plain “text” of the 
statute simply does not provide the answer; there-
fore, statutory construction is necessary. Indeed, the 
question must be answered on a case-by-case basis 
because it is an inherently factual inquiry; and yet 
the Legislature has directed that it be decided in each 
case as a matter of law. Therein lies the real diffi culty 
in these cases.

Guidance for future appellate and trial level 
cases unavoidably will emerge from the Supreme 
Court’s explanation as to how it decides these “fac-
tual” questions posed in Kreiner and Straub. Yet in 

POINT COUNTERPOINT
BY STEVE GURSTEN BY DANIEL SAYLOR

Continued on page 14
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Continued on page 14
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its detailed analysis of the words 
and plain meaning of the statutory 
defi nition. As a published deci-
sion, other Michigan courts are 
bound to follow Kreiner’s holding 
unless it is overturned on appeal. 

This leads to a second reason 
why so many lawyers are anx-
iously awaiting the decision, an 
underlying tension, poignantly 
highlighted by our Supreme 
Court having granted leave to 
hear Kreiner. 

There exists today considerable 
controversy about the political 
motivation of our higher courts, 
and in particular the Michigan Su-
preme Court. Whether true or not, 
and whether accurate or not, most 
lawyers would admit that there 
have been sweeping changes to 
previously well-settled areas of 
tort law in recent years. In many 
of these instances, the Supreme 
Court has defended itself against 
charges of judicial activism by re-
sponding that it was actually giv-
ing strict interpretation to the plain 
meaning of a statute. On more 
than one occasion, our Court has 
turned to a dictionary defi nition to 
supply it with a textualist answer 
to resolve a question of statutory 
interpretation. 

In Kreiner, the Court of Ap-
peals followed this return to the 
primary role of statutory interpre-
tation by reviewing the statutory 
wording of MCL§ 500.3135(7). 
Refl ecting recent Michigan Su-
preme Court decisions, it restated 
that the primary rule of juris-
prudence, and the foremost role 
of statutory construction is that 
courts are to affect the intent of 
the legislature. If the language 
of a statute is clear and unam-

biguous, then courts must give 
the plain meaning of the statute as 
it is written. The court in Kreiner 
cited a number of recent Michigan 
Supreme Court decisions in fi nd-
ing that a necessary corollary of 
these above principles is that a 
court may read nothing into an 
unambiguous statute that is not 
within the manifest intent of the 
legislature as it is derived from 
the words themselves. 

Now, before the Michigan 
Supreme Court, stand the plain-
tiffs asking the Court to apply the 
statutory defi nition as it was writ-
ten and the defendants seeking to 
impose a new standard or test. The 
defendant says this is required to 
determine when an impact on a 
plaintiff’s lifestyle is “substan-
tial enough.” The defendant in 
Kreiner has suggested that the 
Court assess additional factors 
outside the statutory defi nition, 
such as gravity of the underlying 
injury, duration, and pervasive-
ness to be read in conjunction 
with defi nition. 

The stage now set, suspicions 
of political motivation and ex-
pediency are in the air. Critics 
of the Supreme Court fear the 
Kreiner decision will confi rm 
their worst fears. Others view 
Kreiner as a fascinating tightrope 
the Court must walk, balancing 
its oft-stated goals of strict statu-
tory construction (textualism) on 
the one hand, with its conserva-
tive moorings on the other. 

In the meanwhile, lawyers han-
dling automobile accident cases 
throughout Michigan will continue 
to wait and wonder how our Su-
preme Court will shape third party 
litigation for years to come.

Steven M. Gur-
sten, is an at-
torney with the 
fi rm of Gursten, 
Koltonow, Gur-
sten, Christensen 
& Raitt, P.C. in 
Southfi eld, Michigan. He special-
izes in handling auto negligence, 
no-fault insurance, and attendant 
care cases with the firm. Steve is 
a frequent lecturer and speaker at 
seminars for the Michigan Trial 
Lawyers Association. The State 
Bar of Michigan, the Institute of 
Continuing Legal Education, the 
Oakland County Bar Association, 
and others on topics such as han-
dling automobile accidents cases, 
maximizing damages, and trial 
advocacy.

Point
Continued from page 11

Counterpoint
Continued from page 11

no event should the Court be 
vulnerable to the charge that it 
has betrayed its loyalty to tex-
tualism, since the text of the 
statute, by itself, simply does 
not provide the answers.

Daniel Saylor, 
a shareholder 
with the fi rm of 
Garan Lucow 
Miller, P.C., has 
been an appel-
late practitioner covering a broad 
spectrum of insurance defense 
areas since 1988. He regularly 
appears in the Michigan Court 
of Appeals, Michigan Supreme 
Court and the federal Sixth Cir-
cuit Court of Appeals. Mr. Saylor 
represented the defendant in the 
appellate proceedings of Kreiner 
v Fischer.
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On Friday evening, May 21, 2004, the Michi-
gan Negligence Council celebrated its Annual 
Past Chairpersons Dinner that brought 80 guests 
to the Detroit Golf Club. The Negligence Counsel 
presented Samuel A. Garzia, now retired from 
the fi rm of Vandeveer Garzia, with its annual 
Earl Cline Award for his signifi cant contributions 
to the practice of negligence law in the State of 
Michigan. Mr. Garzia was one of the principal 
founders of the Mediation Tribunal Association 
in Wayne County. It was the forerunner of the 
statewide mediation (now Case Evaluation) rule 
and was the blueprint for the other ADR pro-
grams around the country. The attendees included 
Judges, past chairpersons, council members and 
special guests of Sam Garzia.

CONGRATULATIONS TO SAMUEL A. GARZIA 

WHO WAS RECENTLY HONORED AS THE RECIPIENT OF THE SECOND ANNUAL 
EARL CLINE AWARD FOR EXCELLENCE BY THE NEGLIGENCE COUNCIL 
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