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Timothy H. Knecht

Who are the gatekeepers of the judicial system? The Legis-
lature? The Governor or the President? (State or Federal) Judges 
and Justices? Lawyers? The People? 

Today, Federal and State Legislators work towards tort re-
form. Immunity seems to be an emerging trend. With immunity 
comes lack of accountability. 

The President and the Governor attempt to appoint judges 
and justices whom, they hope, will carry out the dictates of the 
realm. On the Federal level, Congress fi ghts for judges to carry 
out its agenda. 

Our Michigan Supreme Court Justices recently determined 
four (4) instead of fi ve (5) could decide what issues go on to Su-

preme Court review. The Federal and State justices decide whether to retain previous interpreta-
tions as law, or, shockingly, to erase former precedent and reinterpret the law. 

The People, those whom the system is designed to protect, generally do not comprehend the 
subtle but signifi cant changes that are ever occurring in the Justice System. People with special 
interests do understand and, of course, make their own push to get themselves a better deal. 

Now, what about the lawyers? We see the changes. We understand the changes. We are busy 
trying to feed our families and make a living. Should we get excited about the changes?

We lawyers are a clever bunch. Over the years, lawyers have found ways to bring causes of 
action in ways never dreamed of by the Legislature, those making the laws. Lawyers try very 
hard to tweak an interpretation of the law to benefi t a client or a desired outcome.

My conclusion, not endorsed by anyone in particular, is that there are lots of people who 
have infl uence on the Justice System. We lawyers, however, have a special opportunity to play 
the role of gatekeepers. We will never be able to control the entire process but, by being alert to 
the forces of change, we have the ability to infl uence the direction in which change occurs. 

The Negligence Section is doing its best to pay attention and to heed the winds of change. 
We are doing our best to infl uence the winds of change to help keep the doors to the courthouses 
open. By doing so, we provide some level of protection to the people, those whom the system 
was designed to protect and help protect our own futures. 

Let’s all do our part to attempt to keep an appropriate balance. 

Timothy H. Knecht, Chair
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Prior to the tort reform legislation in 1995, Michigan Law 
provided for joint and several liability in tort actions. Thus, in 
a personal injury action, fault could be allocated among all par-
ties, even non parties to an action, without the defendant giving 
notice to the plaintiff of those non parties' identities. However, 
with the tort reform in 1995, came the abolition of joint liabil-
ity in most tort actions. Now, the liability of each defendant 
(except in cases involving medical malpractice, criminal gross 
negligence and certain crimes involving the use of alcohol or 
controlled substances; see MCL 600.6312 and MCL 600.6304) 
is several only. Under this theory, fault is allocated to each de-
fendant and to each non party on a pro rata basis. Fault assessed 
against a nonparty is only used to accurately determine the fault 
of the named parties and not to assess the nonparty’s liability. 
Liability of the parties is based on the allocation of fault as-
signed to that party. For example, if an award of damages is 
$100,000.00 and a party defendant is found to be 20% at fault, 
that party is liable to pay only $20,000.00. 

MCR 2.112(K), MCL 600.6304 and MCL 600.2957, read 
together, provide that fault will be allocated to all parties in-
volved in an action as long as notice is given of the potential 
fault of these non parties within 91 days of fi ling of the fi rst 
responsive pleading.

MCR 2.112(K) states as follows:
This rule applies to actions for personal injury, 

property damage, and wrongful death to which MCL 
600.2957; MSA 27A.2957 and MCL 600.6304; MSA 
27A.6304, as amended by 1995 PA 249, apply. 

(2) Notice Requirement. Notwithstanding MCL 
600.6304; MSA 27A.6304, the trier of fact shall not 
assess the fault of a nonparty unless notice has been 
given as provided in this subrule.

(3) Notice. (a) A party against whom a claim is 
asserted may give notice of a claim that a nonparty is 
wholly or partially at fault. A notice fi led by one party 
identifying a particular nonparty serves as notice by 
all parties as to that nonparty. (b) The notice shall 
designate the nonparty and set forth the nonparty’s 
name and last known address, or the best identifi ca-
tion of the nonparty that is possible, together with a 
brief statement of the basis for believing the nonparty 
is at fault. (c) The notice must be fi led within 91 days 
after the party fi les its fi rst responsive pleading. On 
motion, the court shall allow a later fi ling of the no-
tice on a showing that the facts on which the notice 
is based were not and could not with reasonable dili-
gence have been known to the moving party earlier, 
provided that the late fi ling of the notice does not 
result in unfair prejudice to the opposing party.

(4) Amendment Adding Party. A party served 
with a notice under this subrule may fi le an amended 
pleading stating a claim or claims against the non-
party within 91 days of service of the fi rst notice 
identifying that nonparty. The court may permit later 
amendment as provided in MCR 2.118.

This Court Rule states there is a time requirement upon 
when notice may be given regarding fault of a nonparty. The 
Legislature believes 91 days after a responsive pleading is fi led 
should be ample time for a Defense attorney to determine if 
there are any unnamed parties who may be at fault. This is a 
hefty task. It is a very rare situation when a Defense attorney 
is able to obtain an expert, have that expert review the matter, 
render an opinion and then locate the names and addresses of 
the potential non parties all within the 91 day time frame pro-

UNDERSTANDING ALLOCATION OF NON PARTY 
FAULT AND NOTICE REQUIREMENTS UNDER 

MCR 2.112(K), MCL 600.2957 AND MCL 600.6304
By Brooke M. Burch, Esq.
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vided in the Court Rules. It is for circumstances such as these 
that the Legislature has provided somewhat of a “loophole” in 
the second part of MCR 2.112(K) which states:

On motion, the court shall allow a later fi ling of 
the notice on a showing that the facts on which the 
notice is based were not and could not with reason-
able diligence have been known to the moving party 
earlier, provided that the late fi ling of the notice does 
not result in unfair prejudice to the opposing party.

This part of the Court Rule provides an attorney with more 
time, and potentially, all the time he or she may need to fi le the 
Notice of Non Party Fault, as long as the fi ling does not result 
in unfair prejudice to the opposing party and the attorney can 
show the Court he or she could not, with reasonable diligence, 
have known about the non party prior to this fi ling. However, 
if possible, one should avoid the task of fi ling a Motion such as 
this, as the Court may always fi nd the attorney did not use due 
diligence in identifying the non party or simply, that the late fi l-
ing will prejudice the opposing party as a majority of discovery 
may have already been conducted at the time of the Motion. 

Although MCR 2.112(K), read alone, seems fairly straight-
forward, we now must complicate the issue and interpret MCL 
600.6304 and MCL 600.2957 which also speak to the issue of 
non party fault.

 MCL 600.6304(1) states as follows:
In an action based on tort or another legal theory 

seeking damages for personal injury, property dam-
age, or wrongful death involving fault of more than 1 
person, including third-party defendants and nonpar-
ties the court, unless otherwise agreed by all parties 
to the action, shall instruct the jury to answer special 
interrogatories or, if there is no jury, shall make fi nd-
ings indicating both of the following:

a)  the total amount of each plaintiff’s damages.
b)   the percentage of the total fault of all persons that 

contributed to the death or injury, including each 
plaintiff and each person released from liability 
under section 2925d, regardless of whether the 
person was or could have been named as a party 
to the action.

(6)  If an action includes a medical malpractice claim 
against a person or entity described in section 
5838a(1), 1 of the following applies:

a) if the plaintiff is determined to be without fault 
under subsections (1) and (2), the liability of 
each defendant is joint and several, whether or 
not the defendant is a person or entity described 
in section 5838a (1).

b)  if the plaintiff is determined to have fault under 
subsections (1) and (2), upon motion made not 
later than 6 months after a fi nal judgment is 
entered, the court shall determine whether all or 
part of a party’s share of the obligation is uncol-
lectible from that party, and shall reallocate any 
uncollectible amount among the other parties, 
whether or not another party is a person or en-
tity described in section 5838(a)(1), according 
to their respective percentages of fault as de-
termined under subsection (1). A party is not 
required to pay a percentage of any uncollectible 
amount that exceeds that party’s percentage of 
fault as determined under subsection (1). The 
party whose liability is reallocated continues to 
be subject to contribution and to any continuing 
liability to the plaintiff on the judgment.

MCL 600.6304(1) implies notice does not need to be given 
to non parties prior to a jury allocating fault. But rather, fault 
will be allocated to all involved parties regardless if they could 
have been or were named as a party to the action. By this word-
ing, it seems the Legislature intended MCL 600.6304 to stand 
for the proposition that even without notice, fault will be allo-
cated by a jury to all involved parties. 

MCL 600.6304(1) states fault will be allocated to all 
parties and non parties alike even without notice of non par-
ties identities. However, MCR 2.112(K) includes the phrase 
“Notwithstanding MCL 600.6304”. This means regardless of 
what MCL 600.6304 says, the language of MCR 2.112(K) still 
applies. Therefore, MCR 2.112(K) and its notice requirements 
trumps the statute and sets the requirements for the assessment 
of non party fault. 

Now, to complicate matters further, MCL 600.2957 also 
speaks to the issue of non party fault. Specifi cally, MCL 
600.2957 states: 

(1)  In an action based on tort or another legal theory 
seeking damages for personal injury, property 
damage, or wrongful death, the liability of each 
person shall be allocated under this section by 
the trier of fact and, subject to section 6304, in 
direct proportion to the person’s percentage of 
fault. In assessing percentages of fault under this 
subsection, the trier of fact shall consider the 
fault of each person, regardless of whether the 
person is, or could have been, named as a party 
to the action.

(2) Upon motion of a party within 91 days after 
identifi cation of a nonparty, the court shall grant 
leave to the moving party to fi le and serve an 
amended pleading alleging 1 or more causes of 



4

action against that nonparty. A cause of action 
added under this subsection is not barred by a 
period of limitation unless the cause of action 
would have been barred by a period of limitation 
at the time of the fi ling of the 
original action.

(3) Sections 2956 to 2960 do 
not eliminate or diminish 
a defense or immunity that 
currently exists, except as 
expressly provided in those 
sections. Assessments of 
percentages of fault for 
nonparties are used only to 
accurately determine the fault of named parties. 
If fault is assessed against a nonparty, a fi nding 
of fault does not subject the nonparty to liabil-
ity in that action and shall not be introduced as 
evidence of liability in another action.

Although this statute states the fault of all parties will be 
allocated, nowhere does it state notice must be given within 91 
days of the fi rst responsive pleading. Rather, it only assumes 
the non party will be identifi ed when it states “Upon motion 
of a party within 91 days after identifi cation of a nonparty, the 
court shall grant leave to the moving party to fi le and serve 
an amended pleading alleging 1 or more causes of action 
against that nonparty.” However, the statute does not provide 
for the situation in which a party to an action wishes to name 
an nonparty but not amend his Complaint to add this party to 
the action. If this occurs, the statute is silent as to whether the 
party must give notice to the nonparty. Rather, the language 
is discretionary. If the nonparty is not joined in an action for 
whatever reason, the trier of fact may nonetheless determine 
that person’s percentage of fault.

Although the pertinent statutes are not clear regarding the 
requirement to place parties on notice of possible non parties 
at fault, a reading of MCR 2.112(K), MCL 600.6304 and MCL 
600.2957 together seems to indicate a party must give parties 
notice of the potential fault of non parties.

Often is the situation where a party knows there is a nonparty 
at fault but is unaware of the party’s identity. Pursuant to Rinke 
v. Potrzebowski, 254 Mich. App. 411, 657 N.W.2d 169 (2003), 
“the plain language of the statutes and the court rule permits a 
defendant to argue a portion of fault should be attributed to an 
unidentifi able tortfeasor.” A classic example is an auto accident 
case in which three vehicles are involved but one driver leaves 
the scene. If that driver is at fault, the Defendant can fi le a Notice 
of Non Party Fault even if he or she is unaware of the identity 
of the party who left the scene. Thus, an accurate measure of the 
named Defendant’s liability will still be possible while taking 
into account the percentage of fault of the nonparty. 

Although our discussion thus far has involved the world of 
tort law, this analysis does not apply to all torts. MCR 2.112(K) 
states it applies to “actions for personal injury, property dam-
age, and wrongful death to which MCL 600.2957...and MCL 

600.6304..., as amended by 1995 PA 
249, apply. However, MCL 600.6304 
does not apply to torts in which joint 
and several liability still exist, such as 
medical malpractice cases in which 
the Plaintiff is without fault, criminal 
gross negligence cases, and certain 
crimes involving the use of alcohol or 
controlled substances. 

Specifi cally, the Michigan Court 
of Appeals held in Markley v. Oak Health Care Investors of 
Coldwater, Inc., MCL 600.6304 provides for allocation of fault 
to all parties including non parties, however MCL 600.6304 
also states it only applies to those cases involving several li-
ability. According to MCL 600.6304(6):

(6)  If an action includes a medical malpractice claim 
against a person or entity described in section 
5838a(1), 1 of the following applies:

(1) if the plaintiff is determined to be without fault 
under subsections (1) and (2), the liability of 
each defendant is joint and several, whether or 
not the defendant is a person or entity described 
in section 5838a (1).

(2) if the plaintiff is determined to have fault under 
subsections (1) and (2), upon motion made not 
later than 6 months after a fi nal judgment is 
entered, the court shall determine whether all or 
part of a party’s share of the obligation is uncol-
lectible from that party, and shall reallocate any 
uncollectible amount among the other parties, 
whether or not another party is a person or en-
tity described in section 5838(a)(1), according 
to their respective percentages of fault as de-
termined under subsection (1). A party is not 
required to pay a percentage of any uncollectible 
amount that exceeds that party’s percentage of 
fault as determined under subsection (1). The 
party whose liability is reallocated continues to 
be subject to contribution and to any continuing 
liability to the plaintiff on the judgment.

In 1995, when the Legislature abolished joint and several 
liability in tort actions, it did not abolish the same in all medi-
cal malpractice actions. Rather, joint and several liability still 
applies to medical malpractice cases where the Plaintiff is 
without fault. 

Understanding Allocation . . . 

Continued

. . . although the issue of non 
party fault can be confusing, it 
can also be a vehicle of great 

importance to attorneys.

Continued on page 9
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Recent De vel op ments in Negligence Law

Supreme Court 

Plaintiff was not “occupying” the vehicle when he was 
standing next to it in the course of changing a fl at tire.

Rednour v. Hastings Mut. Ins. Co., 468 Mich. 241 (2003). 
Overruling Nickerson and rejecting the dicta in Rohlman, the 
court held under the policy defi nition of “occupying” that was 
adopted by the vehicle owner and the insurance company, 
plaintiff was not occupying the insured automobile when he 
sustained bodily injury because he was outside of the vehicle and 
approximately six inches from it when the other vehicle struck 
him. Plaintiff was driving a friend’s car in Ohio. He got out of 
the car to change a fl at tire, and an on-coming vehicle struck him. 
Plaintiff admitted that he was not touching the car at the time. 
No-fault PIP benefi ts were not available to plaintiff under § 3111. 
A person must be physically inside a vehicle to be an “occupant” 
of it under the no-fault act. Plaintiff was not in the vehicle, nor 
was he getting in, on, out, or off the vehicle when he was injured. 
The judgment of the Court of Appeals was reversed, and the case 
was remanded to the trial court for entry of an order of summary 
disposition in favor of the defendant-insurer. 

The dissent would have construed the disputed terms against 
the drafter of the policy and would have found that plaintiff 
raised a genuine issue of material fact regarding whether the 
policy covered his injuries where he argued that his injuries 
resulted from being pinned between the two vehicles and de-
fendant had not established he was not “upon” the vehicle at 
the time of the accident.

University dormitory was not “open for use by members of the 
public,” so it was not covered by the public-building exception 

to governmental liability.
Maskery v. Board of Regents of the Univ. of Michigan, 

468 Mich. 609 (2003). Since the residence hall was not “open 
for use by members of the public,” the plaintiff, a resident’s par-
ent, did not satisfy the requirements of the public-building ex-
ception to governmental immunity and defendant was immune 
from tort liability related to the plaintiff’s claims that she was 
injured when she fell down stairs as she attempted to gain entry 
to the building. The residence hall was locked 24 hours per day 
and had a courtesy telephone outside of the entrance for visitors 
to call a resident and request admittance. To determine whether 
a building is open for use by members of the public, the nature 
of the building and its use must be evaluated. If the government 
has restricted entry to those persons who are qualifi ed on the 
basis of some individualized, limiting criteria, the building is 
not open to the public. The test focuses on whether the govern-
ment intends to limit the public’s access to the building. The 
university intended to restrict entry to the residence hall and it 
was not open for use by members of the public without using 

a courtesy phone to gain permission to enter. The matter was 
reversed and remanded to the trial court to reinstate the order 
granting defendant summary disposition.

The dissenting justice concluded that the majority’s test for 
deciding whether a building is open for use by members of the 
public under MCL 691.1406 was unclear and the Court of Ap-
peals did not clearly err in its decision on remand, given the 
court’s directive to apply the holding in Brown v Genesee Co. 
Bd. of Comm’rs, 464 Mich. 430 (2001), and construed Brown 
in the only possible way.

Defamation defendant whose statements about a private fi gure 
were made while petitioning the government was not con-

stitutionally entitled to qualifi ed immunity in the form of the 
heightened “actual malice” standard.

J & J Constr. Co. v. Bricklayers and Allied Craftsmen, 
Local 1, 468 Mich. 722 (2003). In an issue regarding whether 
the private-fi gure and public-fi gure dichotomy presented in 
defamation case law on freedom of speech and freedom of the 
press from the United States Supreme Court extends to defama-
tion involving the right to petition, the court held that the Court 
of Appeals erred by holding that the “actual malice” qualifi ed 
immunity standard of New York Times Co. v. Sullivan, 376 
U.S. 254 (1964) applies in Petition Clause defamation cases 
regardless of whether the plaintiff is a private or public fi gure, 
because MCL 600.2911(7) does not provide a greater protec-
tion for such defendants. Extending Gertz v. Robert Welch, Inc., 
418 U.S. 323 (1974) based on McDonald v. Smith, 472 U.S. 
479 (1985), a defamation defendant whose statements about a 
private fi gure are made while petitioning the government is not 
constitutionally entitled to a qualifi ed immunity in the form of 
the heightened “actual malice” standard. Ordinary negligence 
is the standard that is required to be met by a private fi gure in 
a defamation case involving the Petition Clause. Defendant, a 
union fi eld representative with 15 years of experience as a ma-
son, discovered that plaintiff, a nonunion employer, was the low 
bidder for the masonry contract and made statements regarding 
plaintiff’s workmanship and prospective ability to timely com-
plete the project. Plaintiff fi led a complaint against defendant 
for defamation and tortious interference with business expecta-
tions. The judgment of the Court of Appeals was reversed and 
vacated, and the judgment of the trial court, holding defendant 
liable for defamation, was reinstated.

Justice Young, Jr. concurring held that under an originalist 
interpretation of the Petition Clause, defendant-union and union 
representative would enjoy an absolute immunity from plain-
tiff’s suit for their petitioning activity, and hoped that the United 
States Supreme Court would choose an alternative course to the 
one suggested by McDonald.
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The dissent disagreed with the majority’s conclusion that 
McDonald requires application of the public-fi gure and pri-
vate-fi gure dichotomy to Petition Clause defamation cases, 
holding that although McDonald may allow application of 
the dichotomy to Petition Clause defamation cases, it does not 
require it.

Skier’s collision with a timing shack was a danger inherent 
in the sport, which precluded recovery for resulting injuries 

under the Ski Area Safety Act.
Anderson v. Pine Knob Ski Resort, Inc., Supreme Court 

No. 121587, 664 N.W.2d 756, 2003 Mich. LEXIS 1493. Ruling 
that a skier’s collision with a timing shack is a danger inher-
ent in the sport, precluding recovery for resulting injuries, the 
court held that defendant-ski resort was entitled to judgment 
as a matter of law under the Ski Area Safety Act (SASA). The 
court concluded the commonality in the examples provided in 
the SASA was that they all inhere in the sport of skiing and, as 
long as they are obvious and necessary to the sport, there is im-
munity from suit. Timing is necessary in ski racing, and timing 
equipment must be protected from the elements to function. The 
timing shack protected the equipment, and it was obvious in its 
placement at the end of the run. Therefore, the timing shack was 
a hazard of the same type as the ski towers and snow-making 
and grooming machines referred to in the statute, and as with 
the towers and equipment, this hazard inheres in the sport. Thus, 
the placement of the timing shack was a danger that skiers such 
as plaintiffs’ son are held to have accepted as a matter of law. 
The Court of Appeals was reversed and the case was remanded 
to the trial court.

Justices Cavanagh and Kelly, dissenting, disagreed with 
the majority’s conclusion that plaintiffs’ son’s collision with 
the timing shack was a danger that inheres in the sport and 
recovery was precluded under the SASA, concluding that a 
question of fact remained as to whether the danger of his 
collision with the shack was obvious and necessary, making 
summary disposition inappropriate. 

Justice Weaver, dissenting, also disagreed that a collision 
with a timing shack at the end of a ski racecourse was a danger 
that inheres in the sport so as to preclude recovery under the 
SASA, and further concluded that there was a question of fact 
as to whether the shack’s location created an unreasonable risk 
of severe harm despite the danger’s open and obvious nature.

Court of Appeals’ ruling was reversed for the reasons stated 
in the dissent.

Price v. Hiller, Supreme Court Nos. 123368, 123369, 666 
N.W.2d 666, 2003 Mich. LEXIS 1525. In an order, in lieu of 
granting leave to appeal, the court reversed the judgment of 
the Court of Appeals (Court of Appeals Nos. 234315, 234347) 
based on the reasons stated in the dissenting opinion, and re-

instated the judgment of the trial court granting defendants’ 
motion for summary disposition and dismissing the action.

Court of Appeals

Nonconforming affi davit of merit did not toll the statute of 
limitations.

Mouradian v. Goldberg, 256 Mich. App. 566 (2003). The 
trial court properly granted summary disposition to defendant 
Goldberg in this medical malpractice case. Plaintiffs alleged 
that malpractice occurred during cataract surgery performed on 
plaintiff Mouradian on May 13, 1998 and June 10, 1998. Plain-
tiffs fi led their complaint on November 13, 2000, but did not 
fi le an affi davit of merit with the complaint and did not request 
an extension. The affi davit of merit was fi led on December 8, 
2000. The court concluded that the statute of limitations had 
expired for the fi rst surgery on November 13, 2000 and for the 
second surgery on December 11, 2000. Because the limitations 
period that related to the fi rst surgery expired before the affi da-
vit of merit was fi led, plaintiffs’ claims related to that surgery 
were time-barred. Although plaintiffs fi led the affi davit prior to 
the expiration of the statute of limitations related to the second 
surgery, the fi ling was not complete because the affi davit did not 
contain the requisite claims of Dr. Goldberg’s alleged malprac-
tice in that surgery. The court held since the affi davit was grossly 
nonconforming, the complaint related to the second surgery was 
not commenced because a proper affi davit of merit was not fi led 
before the statute of limitations expired. Affi rmed.

City was not strictly liable for injuries caused by bite from 
police dog that was working at the time; city had govern-

mental immunity.
Tate v. City of Grand Rapids, 256 Mich. App. 656 (2003). 

The dog-bite statute, although it imposes “strict liability,” is 
not outside of the reach of the “tort liability” provision of the 
Governmental Tort Liability Act, MCL 691.1401 et seq., and 
the trial court properly ruled that plaintiff’s claim for injuries 
that resulted from being bitten by a police dog was barred by 
governmental immunity. Plaintiff was bitten when he arrived 
on the scene where the police were investigating a reported 
felonious assault, and a police dog, alerted by offi cers’ yelling 
“stop” at plaintiff, ran toward and bit him despite being ordered 
to heel and return. The court concluded that “strict liability” is 
based on tort law just as “product liability” and “premises li-
ability” claims are. Further, the dog-bite statute does not itself 
establish liability for dog bites. It replaces the negligence stan-
dard applicable to the common law tort with a strict liability 
standard. The GTLA unambiguously grants immunity from 
all tort liability, regardless of how the legal responsibility is 
determined, except as the GTLA otherwise provides. The court 
affi rmed the decision of the trial court. 

One’s general ability to lead his or her normal life can be 
affected by an injury that impacts the person’s ability to 

Recent Developments
Continued
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work at a job, where the job plays a signifi cant role in the 
individual’s normal life.

Kreiner v. Fischer, 256 Mich. App. 680 (2003). After 
remand from the Michigan Supreme Court (which vacated 
the court’s earlier opinion; 468 Mich. 884 (2003)), the court 
held that one’s general ability to lead his or her normal life 
can be affected by an injury that impacts the person’s ability 
to work at a job, where the job plays a signifi cant role in the 
individual’s normal life. Here, the plaintiff’s job as a carpenter 
and his ability to lead his normal life were impacted by limita-
tions on his ability to walk, lifting, undertaking certain physical 
movements, and engaging in recreational hunting as the result 
of back injuries that were sustained in an automobile accident. 
Plaintiff’s ability to work a full eight-hour day was reduced by 
25 percent, he could no longer do roofi ng jobs, ladder work 
was limited, and there were weight and movement restrictions. 
These limitations, if proven, were signifi cant enough to sup-
port a fi nding that plaintiff’s impairment affected his general 
ability to lead his normal life. Although a serious effect is not 
required, any effect does not suffi ce either. Instead, the effect 
must be on one’s general ability to lead his normal life. The 
court reversed and remanded. 

A broom tractor and a tractor mower were both “motor ve-
hicles;” they were both comparable to an automobile, truck, 

or bus, so exception to governmental immunity applied.
Regan v. Washtenaw County Bd. of County Rd. 

Comm’rs, 257 Mich. App. 39 (2003). On remand from the 
Michigan Supreme Court, in light of the rulings in Stanton v. 
City of Battle Creek, 466 Mich. 611(2002) and Chandler v. 
Muskegon Co., 467 Mich. 315 (2002), the court held that the 
broom tractor in the Regan case and the tractor mower in the 
Zelanko case were “motor vehicles” under MCL 691.1405, and 
both motor vehicles were being operated as motor vehicles 
when the alleged negligence occurred. Defendant claimed that 
MCL 691.1405 was inoperative because the plaintiffs’ injuries 
did not arise from the negligent operation of a motor vehicle, 
but negligent street-sweeping and lawn-mowing. The broom 
tractor sweeps the pavement as it proceeds and operates down 
the roadway, and a tractor mower cuts grass as it proceeds and 
operates on the shoulder of, or along, the roadway. It did not 
matter that while the vehicles were driven, maintenance work 
was being performed since plaintiffs claimed that the vehicles 
directly caused their injuries because of the manner in which 
they were operated. The trial court’s denial of defendant’s mo-
tions for summary disposition was affi rmed.

Fitness center’s sign-in sheet was not a valid release 
against claims of negligence.

Xu v. Gay, Court of Appeals No. 237520, 2003 Mich. 
App. LEXIS 1505. The trial court erred in dismissing plain-
tiff’s ordinary negligence claim in connection with the dece-

dent’s death after falling from a treadmill at defendant’s fi tness 
center because the language at the top of the sign-in sheet that 
the decedent signed did not constitute a valid release. While 
words such as “waiver” or “disclaim” are not necessary to cre-
ate a release, at a minimum, a release should explicitly inform 
the reader regarding the effect of the release. The language at 
the top of the sign-in sheet did not inform the reader that he 
was solely responsible for injuries incurred or that he waived 
defendant’s liability by relinquishing his right to sue. Defen-
dant’s sign-in sheet was insuffi cient to operate as a release ab-
solving defendant of any liability for its own negligence, and 
plaintiff was not barred from pursuing his ordinary negligence 
claim. The trial court also erred in granting defendant summary 
disposition and dismissing plaintiff’s wrongful death claim. It 
was not error to dismiss plaintiff’s gross negligence claim. The 
trial court’s decision was affi rmed in part, reversed in part, and 
remanded. 

Plaintiff must attach to a medical malpractice complaint 
against an institutional defendant an affi davit of merit by a 
physician specializing or board certifi ed in the same specialty 
as the health professionals on whose conduct the action is 
based.

Nippa v. Botsford Gen. Hosp., Court of Appeals No. 
229113, 2003 Mich. App. LEXIS 1639. On remand for recon-
sideration in light of Cox v. Flint Bd. of Hosp. Managers, 467 
Mich. 1 (2002), the court again affi rmed summary disposition 
for defendant-hospital, holding that Cox supported its ruling 
that a plaintiff must attach to a medical malpractice complaint 
against an institutional defendant an affi davit of merit by a phy-
sician specializing or board certifi ed in the same specialty as 
the health professionals on whose conduct the action is based. 
The standard of care applicable to the hospital is the same stan-
dard of care applicable to the physicians acting as its agents. 
The court concluded that “party,” under MCL 600.2169(1)(a), 
includes the agents for whose alleged negligent actions the 
hospital might be liable, noting that the statute does not state 
“party defendant” or “party of record.” Since defendant’s 
physicians in this case were board certifi ed in general surgery 
and infectious diseases, while plaintiff’s expert was not board 
certifi ed in either specialty, the trial court properly dismissed 
the complaint. The judgment was affi rmed.

Insurer could not benefi t from statutory minimums when it 
knowingly place invalid exclusionary provisions in its policy 

and allow insureds to purchase increased coverage.
Farmers Ins. Exch. v. Kurzmann, Court of Appeals 

Nos. 238008, 239778, 2003 Mich. App. LEXIS 1637. Find-
ing the rationale in DAIIE v. Parmelee, 135 Mich. App. 567 to 
be sound binding precedent, the court held that the “insured 
person” exclusion was ambiguous and void as against public 
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policy. The exclusions in the policy stated that plaintiff-Farm-
ers was not liable “for bodily injury to an insured person,” and 
an “insured person” was defi ned in part as “you or any fam-
ily member” who was a resident of the household. Plaintiff 
allowed defendants-Kurzmann to purchase liability benefi ts 
signifi cantly higher than the statutory minimum. If defendants 
assumed that the terms of the insurance contract were in ac-
cordance with the laws of this state, as represented by plaintiff, 
they could have reasonably concluded that they were insured 
for the stated coverage of $250,000/$500,000. Plaintiff should 
not benefi t from the statutory minimums when they knowingly 
place invalid exclusionary provisions in their policies and al-
low their insureds to purchase increased coverage. Plaintiff’s 
blatant violation of public policy was offensive and should 
not be rewarded. Plaintiff’s policy in this case was not only 
ambiguous but deceptive. The trial court properly granted 
defendant’s motion for summary disposition. Affi rmed.

Trial court erred in holding MCL 600.1483 unconstitutional, 
and the cap on noneconomic damages was applied.

Wiley v. Henry Ford Hosp., Court of Appeals No. 233220, 
2003 Mich. App. LEXIS 1663. Since it was the court’s duty, 
under MCR 7.215(I)(1), in this medical malpractice case to 
follow Zdrojewski v. Murphy, 254 Mich. App. 50 (2002), the 
court held that the trial court erred in ruling that MCL 600.1483 
was unconstitutional and in denying defendant’s request that 
the cap on noneconomic damages be applied. Were it not for 
Zdrojewski, the court would affi rm the trial court’s order of 
judgment in favor of plaintiff in its entirety. The plaintiff, who 
suffered from diabetes, underwent amputation of her left leg 
at Henry Ford Hospital. She was subsequently transferred to 
the defendant-hospital for therapy. When nurses attempted to 
move plaintiff so that she could use the bathroom, she sus-
tained a laceration on her remaining leg, which was ultimately 
also amputated. The court concluded that Zdrojewski was 
incorrectly decided and should be overruled because § 1483 
violates the right to a trial by jury. However, based on the rel-
evant court rule, the court was required to follow Zdrojewski. 
The matter was affi rmed in part, reversed, and remanded for 
application of the caps on noneconomic damages.

A doctor’s abandonment of his patient is actionable as medi-
cal malpractice.

Tierney v. University of Mich. Regents, Court of Appeals 
No. 239690, 2003 Mich. App. LEXIS 1851. The court held 
that a claim of patient abandonment is viable under Michigan 
law under the circumstances of the case. The trial court erred 
in denying plaintiff leave to fi le a fourth amended complaint 
encompassing her claim of patient abandonment in the context 
of her medical malpractice action. Plaintiff fi led this action 
after suffering two successive miscarriages. Her abandonment 
claim resulted when the physician allegedly refused to perform 

a procedure to prevent a miscarriage after he learned that plain-
tiff had fi led a lawsuit against another physician in his offi ce. 
Plaintiff was referred to another obstetrician who performed 
the surgery, but subsequently she suffered another miscarriage. 
The court concluded that plaintiff alleged that the negligence 
had occurred in the course of a professional relationship, and 
her abandonment claim was clearly one of malpractice where 
she expressly framed her patient abandonment claim as a form 
of malpractice. The trial court erred in ruling that plaintiff had 
no viable claim under Michigan law for the alleged action of 
patient abandonment and abused its discretion by denying her 
motion to amend the complaint. The judgment was reversed 
and remanded.

Claims arising out of defendant’s secret nonconsensual video-
taping of sexual activities in his bedroom were viable.

Lewis v. LeGrow, Court of Appeals Nos. 234723, 234726, 
234727, 2003 Mich. App. LEXIS 1957. In a case of fi rst im-
pression, the court held that defendant’s bedroom, where he 
secretly videotaped sexual activities with the plaintiffs without 
their consent, was a “private place” within the plain meaning of 
MCL 750.539d, and plaintiffs produced suffi cient evidence to 
survive dismissal on all their theories of liability – violation of 
MCL 750.539d, invasion of privacy, and intentional infl iction 
of emotional distress. The court concluded as applied here, that 
positioning a video camera and partially concealing it to record 
consensual sexual activity in the bedroom of a private home was 
clearly prohibited by the statute. Interpreting the statute in light 
of the common law, plaintiffs’ consenting to sexual relations 
with defendant in a private place did not preclude them from 
maintaining an action and recovering substantial damages upon 
discovering he had clandestinely videotaped intimacy that plain-
tiffs reasonably expected to be kept private. The jury found that 
plaintiffs did not consent to the videotaping, and properly con-
cluded that defendant violated the statute. The court affi rmed.

Aboveground pool was an open and obvious danger, and 
defendant owed no duty to a 17-year-old social guest.

Stopczynski v. Woodcox, Court of Appeals No. 239855, 
2003 Mich. App. LEXIS 2026. The trial court erred in failing 
to grant summary disposition to the defendant-property owner 
on plaintiff’s premises liability claims under the open and ob-
vious danger doctrine. The 17-year old decedent died from in-
juries sustained when she dove into defendant’s aboveground 
swimming pool and struck her head on the bottom. Defendant 
was not home at the time. The pool was four feet tall with the 
water level several inches below that. The decedent had used 
the pool “hundreds” of times. The decedent was swimming 
with her 34-year old boyfriend, who was defendant’s nephew. 
Adopting the reasoning of the dissent in Pigeon v. Radloff, 
215 Mich. App. 438 (1996), the court concluded that absent 

Continued on page 9
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Results of the 2003 Economics of Law Practice Survey 
were revealed Thursday, September 11 during the State Bar of 
Michigan’s Annual Meeting in downtown Lansing. The Bar’s 
Law Practice Management Section held a business meeting 
followed by a panel discussion on the survey results from 1 
to 5 p.m. in Room 205 of the Lansing Center. Dr. Lawrence 
H. Stiffman from Applied Statistics Laboratory in Ann Arbor, 
conducted the survey and led the discussion. 

The last survey was presented in 2000. Over the past 30 
years, the State Bar has surveyed and published information on 
the economics of law practice in Michigan. During this period 
the number of attorneys in Michigan has increased steadily 
from about 12,000 in the early 1970s to 33,000 currently. 

The survey, which was conducted in the spring of 2003 
reports on:

• Current membership demographics and its geographic 
distribution; 

STATE BAR LAW PRACTICE MANAGEMENT 

SECTION PRESENTS RESULTS OF 2003 SURVEY

• Attorney practice (legal) classifi cation and net income 
by location, tenure and fi rm size; 

• Associate, legal assistant, and secretary compensation 
by tenure and experience; 

• Prevailing average hourly billing rates for attorneys 
and legal assistants; 

• Time allocated to billable and non-billable profes-
sional activities; 

• Overhead expenses associated with maintaining a pri-
vate practice by location and fi rm size; and 

• Perceptions on current and future economic circum-
stances related to law practice. 

A summary of the survey results will be available on the 
State Bar’s website, www.michbar.org and will be published in 
the November 2003 issue of the Michigan Bar Journal. 

a change in the law following Glittenberg v. Doughboy 
Recreational Industries, 441 Mich. 379 (1992), defendant 
owed decedent the same duty owed an adult social guest. 
The court disagreed with plaintiff’s argument that Lugo v. 
Ameritech Corp, Inc., 464 Mich. 512 (2001) changed the 
law and that an unreasonably high risk of harm applied 
here to remove swimming pool diving accidents from the 
open and obvious doctrine as announced in Glittenberg. 
The court also held, based on the reasoning of the dissent 
in Pigeon, that defendant had no duty to supervise the de-
cedent. Therefore, the trial court should have also granted 
defendant summary disposition on the failure to supervise 
claim. The court reversed and remanded.

These case summaries have been provided to 
the Negligence Law Section courtesy of the 
State Bar of Michigan e-Journal. Visit the State 
Bar’s website, www.michbar.org to subscribe 
to the e-Journal or if you have questions, 
please email lnovak@mail.michbar.org or 
sbarger@mail.michbar.org

In sum, although the issue of non party fault can be 
confusing, it can also be a vehicle of great importance to 
attorneys. Used in the correct and timely fashion, MCL 
600.6304, MCL 600.2957 and MCR 2.112(k) provide a 
method for juries to allocate fault to a non party even if 
that non party is unidentifi able. However, attorneys must be 
mindful of the statutory language which restricts applica-
tion of MCL 600.6304 only to those cases in which several 
liability applies. 

Brooke M. Burch is an Associate Attorney with Cline, 
Cline & Griffi n in Flint, Michigan. Brooke practices in the 
areas of Medical Malpractice Litigation, General Liability, 
Personal Injury, Probate and Estate Law, Product Liability 
Defense, and Municipal Law.

Understanding Allocation . . . 
Continued from page 4

Recent Developments
Continued
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“Reasonable.” It’s a simple 
word, really. Nevertheless, one has 
to wonder just how many careers and 
fortunes have been built on a founda-
tion of differing opinions as to what 
is reasonable. Black’s Law Dictionary 
states that “reasonable” means, “fair, 
proper, just, moderate, suitable under 
the circumstances.” With such a vague 
defi nition, I now understand why ev-
ery client that I have ever known has 
been unable to understand by what 
standard his or her claim was going 
to be adjudged. Despite its ethereal 
nature, what is reasonable is the un-
derlying basis for all of negligence 
law. If forced to give a one-word 
description of negligence law, it could 
be none other than “reasonable.”

So what’s wrong with that? Noth-
ing. In fact, the better question is 
what’s right with that. It is the inherent 
vagueness that allows this concept to 
be interpreted and applied according 
to the experiences of the members of 
the jury panel. It is this imprecision 
that allows the law to evolve with 
and adapt to the changing attitudes 
of society, one jury at a time. Further, 
anytime that this analysis is stripped from the province of the 
jury, it is our duty to question this abridgement. Recent devel-
opments in the Open and Obvious Danger Doctrine mandate 
such questioning.

For the one or two odd barristers that are now crawling 
out of a cave after 150 years of blissful slumber, the Open and 
Obvious Danger Doctrine is a means of abrogating the liability 
of a defendant for dangers that were . . . well . . . open and ob-
vious. While I am sure that my seventh grade English teacher 
is now spinning wildly in her grave because I used the term as 
a means of defi ning itself, this apparent error was intentional. 
Just exactly how the Open and Obvious Danger Doctrine func-
tions, and to what element of the negligence analysis it applies, 
seems to still be a matter of debate. Only one thing seems rela-
tively certain. This monster has been around for a very long 
time, and it does not look as though it will be going anywhere 
any time soon.

In 1922, Lord Justice Scrutton 
wrote that, “the duty is to warn of dan-
gers not obvious to a reasonably careful 
person.”2 The rational for this duty was 
that this type of danger was, “a wolf in 
sheep’s clothing instead of an obvious 
wolf.” Lord Justice Sutton explained 
that if the danger was obvious, then 
there could be no liability because 
reasonable care would have demanded 
that the injured avoid the danger. This 
standard looked to the reasonableness 
of the injury victim, giving due regard 
to the circumstances of the situation 
in which he or she was injured; stated 
another way, it looks to the reasonable-
ness of the defendant in presuming that 
the plaintiff would protect himself from 
the obvious danger.

In 1895, the Michigan Supreme 
Court, in reference to an injury claim 
by an employee against his employer3, 
stated that, “when the defect is obvious, 
and cannot escape ordinarily careful 
observation, which is always due from 
the employee, the risks attendant upon 
such use are assumed by the latter.” In 
this case, the court determined that the 
danger was so open and obvious that 

the employee was deemed to have assumed the risk of his ac-
tions that resulted in his injury. Again, this standard looked to 
the reasonableness of the defendant in believing that the plain-
tiff would protect himself from the obvious danger.

Flash forward 100 years, and the Supreme Court is again 
expounding on the Open and Obvious Danger Doctrine in Ber-
trand v. Alan Ford, Inc.4 By this time, the doctrine has evolved 
into a two part test. First, the analysis asked if the danger was in 
fact open and obvious. Second, in order to relieve the defendant 
of liability, the court asked whether the risk of harm, despite 
being open and obvious, was unreasonable. A breach of this 
second node allowed the defendant to be held liable, despite the 
open and obvious nature of the danger, because the defendant 
breached the duty to keep the premises reasonably safe. 

In Bertrand, the court dealt with a situation in which the 
plaintiffs were injured as a result of a fall from steps on the 
defendants’ business premises. The court in Bertrand said:

WHAT A LONG STRANGE TRIP IT’S BEEN
1

THE OPEN AND OBVIOUS DANGER DOCTRINE 

By Chad Brown
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With the axiom being that the duty is to protect invi-
tees from unreasonable risks of harm, the underlying 
principle is that even though invitors have a duty 
to exercise reasonable care in protecting their invi-
tees, they are not absolute insurers of the safety of 
their invitees. Consequently, because the danger of 
tripping and falling on a step is generally open and 
obvious, the failure to warn theory cannot establish 
liability. However, there may be special aspects of 
these particular steps that make the risk of harm un-
reasonable, and, accordingly, a failure to remedy the 
dangerous condition may be found to have breached 
the duty to keep the premises reasonably safe.

From this it is clear that the focus was still centered on the 
reasonableness of the defendant. First, the test asks whether 
it was reasonable for the defendant to believe that the plain-
tiff would observe and protect himself from the danger, and 
second, the test asks whether it was unreasonable, despite the 
open and obvious nature of the danger, to allow the danger to 
remain. Despite the passage of a century, the Open and Obvi-
ous Danger Doctrine, at its core, still looked to the reasonable-
ness of the defendant, giving due regard to the circumstances 
of the incident.

Now fl ash forward a mere six years. The Supreme Court is 
again speaking to the Open and Obvious Danger Doctrine; the 
case is Lugo v. Ameritech Corporation, Inc.5 In Lugo, the court 
looked at an incident in which the plaintiff fell as a result of 
stepping into a pothole in a parking lot. The court in Lugo cited 
approvingly to Bertrand and summed the Open and Obvious 
Danger Doctrine as follows:

In sum, the general rule is that a premises possessor 
is not required to protect an invitee from open and 
obvious dangers, but, if special aspects of a condi-
tion make even an open and obvious risk unreason-
ably dangerous, the premises possessor has a duty to 
undertake reasonable precautions to protect invitees 
from that risk.

The Lugo court then stated, claiming consistency with Ber-
trand, as follows:

[W]ith regard to open and obvious dangers, the criti-
cal question is whether there is evidence that creates a 
genuine issue of material fact regarding whether there 
are truly “special aspects” of the open and obvious 
condition that differentiate the risk from typical open 
and obvious risks so as to create an unreasonable 
risk of harm, i.e., whether the “special aspect” of the 
condition should prevail in imposing liability upon 
the defendant or the openness and obviousness of the 
condition should prevail in barring liability.

One might wonder why the Supreme Court chose to address 
this matter only to hold consistent with Bertrand; however, the 
teeth of the Lugo opinion are clearly shown in the following 
language of the court:

[O]nly those aspects that give rise to a uniquely high 
likelihood of harm or severity of harm if the risk is 
not avoided will serve to remove that condition from 
the open and obvious danger doctrine.

In one swift motion, and seemingly without any preceden-
tial support, the court equated special aspects that make the 
risk of harm unreasonable with special aspects that give rise to 
a uniquely high likelihood of harm or severity of harm. By its 
very nature, this new requirement effectively, in most premises 
liability cases, creates a question of law for the court instead of 
a question of fact for the jury. The focus for this test has been 
shifted away from the reasonableness of any party, and it now 
focuses on the objective characteristics of the danger. 

So what happened to the reasonableness of the actions/
inactions of the defendant? This query seems to have little 
effect on the new test of Lugo. Rather than focusing on how 
reasonable it is for a defendant to have presumed that a person 
of ordinary means would discover and avoid the danger, we are 
now relegated to asking just how likely the harm is and/or just 
how severe the injury will be. 

The Lugo court states that an, “open and obvious condition 
might be unreasonably dangerous because of special aspects 
that impose an unreasonably high risk of severe harm.” With-
out knowing who the plaintiff is going to be, it seems funda-
mentally impossible to determine what condition would pose 
an unreasonably high risk of severe harm. It “is a basic tort 
rule of law – a tortfeasor takes the victim as he fi nds him.”6 
Opponents will claim that in the case of an open and obvious 
danger without special aspects, there is no tortfeasor and there 
is no victim, but how can this aspect of the analysis be reached 
without determining to whom there is or is not an unreasonably 
high risk of severe harm?

 There are several arguments that center on the effect of 
Open and Obvious Danger Doctrine and to which element of 
the negligence analysis it applies. However, the fact remains, 
according to the Lugo court, that an, “open and obvious con-
dition might be unreasonably dangerous because of special 
aspects that impose an unreasonably high risk of severe harm.” 
This statement begs the question, “to whom is the harm severe?” 
The court’s example of a 30-foot deep pit is an easy illustration 
because there exists no human who would not sustain severe 
injury from such a fall; however, as that pit gets more and more 
shallow, it seems only logical that the severity of injuries would 
lessen differently for different demographics. 

 So how has this shift in focus resonated through the lower 
courts? Three Court of Appeals opinions tend to demonstrate the 
current landscape of premises liability claims. In Towns v. City 

➩  ➩  ➩
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of Detroit,7 the plaintiff tripped on broken asphalt at the edge of 
a sunken manhole cover. The appellate court determined, as a 
matter of law, that this open and obvious danger had no special 
aspects creating an unreasonable risk of harm. It is now a matter 
of law that a sunken manhole cover that is surrounded by broken 
asphalt and hidden by darkness and poor artifi cial light does not 
pose a uniquely high likelihood of harm.

In Hickey v. Adler’s Foodtown, Inc.,8 the plaintiff slipped 
and fell in a fi ve-foot puddle of water that had accumulated in 
the defendant’s store. In this case, the court held that a large 
accumulation of water that sat atop a polished fl oor was not an 
aspect that posed an especially high likelihood of severe harm. 
In fact, the court used the fact that this was a large accumula-
tion to bolster its contention that it should have been noticed by 
an average user of ordinary intelligence.

Finally, in Vavrick v. Bill’s Automotive,9 the plaintiff 
tripped and fell in a parking lot that was uneven, cracked, and 
deteriorated. In fact, it was alleged that the parking lot was 
in such a state of disrepair that it was impossible to avoid the 
areas of danger. Unfortunately, the court used the pervasive 
nature of the defect as surety that the dangerous condition was 
open and obvious. With a brief glimpse of sympathy, the court 
rationalized this decision as follows:

[P]laintiff and other potential patrons could choose 
not to do business with and, thus, frequent establish-
ments that they consider to pose an unreasonable 
risk of harm to their welfare. This is simply the 
harsh reality of our premises liability law as it has 
evolved.

Oddly, it is these potential patrons and the rest of the public 
at large that once had the opportunity to determine the issue of 
what was reasonable; now, these individuals are denigrated to 

The Open and Obvious Danger Doctrine . . .

Continued
casting their economic votes and hoping that the free market 
will take the place of the justice system. 

While what is reasonable may be the backbone of our judi-
cial system, the post-Lugo Open and Obvious Danger Doctrine 
cases do not seem to build on this same foundation. As lawyers, 
we may be able to legally rationalize the current analysis; as 
citizens, we need to ask ourselves if we should. Forgetting 
momentarily the vast experience that most of us have had with 
the legal concept of “reasonable,” let us look to the post-Lugo 
cases and ask ourselves if this is “right.”

Endnotes

1  Robert Hunter, U.S. rock lyricist (1971).
2  12 Ll.L. Rep. 183 (1922).
3 Lamotte v. Boyce, 105 Mich. 545 (1895).
4  449 Mich. 606 (1995).
5 464 Mich. 512 (2001).
6  Richman v. City of Berkley, 84 Mich. App. 258 (1978).
7  Court of Appeals No. 238930, 2003 Mich. App. LEXIS 

2052 (2003).
8  Court of Appeals No. 236036, 2003 Mich. App. LEXIS 

829 (2003).
9  Court of Appeals No. 238473, 2003 Mich. App. LEXIS 

1001 (2003).

Chad Brown is a shareholder at Atkinson & Brown, P.C. in 
East Lansing, Michigan, where he maintains a general practice 
with an emphasis on appellate law. He is also the Editor of the 
State Bar of Michigan’s Negligence Law Section Quarterly.

Don't forget that back issues 
of this newsletter can be found 
on the Section's webpage at 

www.michbar.org/neg/home.html
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O
n June 6, 2003, 

a reception was 

held to honor the 

Past Chairpersons of 

the Negligence Coun-

cil of the State Bar 

of Michigan.  At this 

event, the Honorable 

Michael L. Stacey 

was presented with 

the Earl J. Cline 

Award for Excel-

lence. A splendid 

time was had by all.
David Getto presenting the Earl J. Cline Award for Excellence to the 

Honorable Michael L. Stacey.

David Getto, Hon. Michael L. Stacey, and Timothy Knecht.

Reception for the Past Chairpersons 

of the Negligence Council

N
C

State Bar of Michigan
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FROM THE CAPITOL STEPS

Todd N. Tennis 

By Todd N. Tennis

Florida recently enacted caps on non-economic damages 
for medical malpractice claims. The caps are higher than those 
in place in Michigan - $500,000 for doctors and $750,000 for 
hospitals and other medical providers. Florida’s new law also 
places a brief rate freeze on insurers until next January, when 
they are expected to fi le new rates to refl ect savings resulting 
from the caps. Whether or not those new rates will actually de-
crease is the subject of much debate. Those representing plain-
tiff attorneys and their clients have been vociferously skeptical. 
On the other hand, those representing doctors argue that the 
caps should have been even lower.

Although it does not seem likely that the Michigan Leg-
islature will revisit the issue of medical malpractice damage 
caps in the near future, skyrocketing insurance premiums have 
brought medical malpractice law to the attention of nearly every 
lawmaker in the nation. While that kind of notoriety can occa-
sionally be helpful in pursuing a legislative goal, it is a double-
edged sword. Therefore, as the Negligence Section prepares to 
pursue changes to the affi davit of merit requirement for medi-
cal malpractice cases contained in the Revised Judicature Act, 
it must not only make its case to the Legislature, it must deal 
with the medical malpractice issue itself – an issue which has 
become a lightning rod for political rhetoric.

The problem the Negligence Section wishes to solve 
is a relatively simple one, in theory. The current rules con-
cerning affi davits of merit, required by both plaintiffs and 

defendants, have 
created proce-
dural problems 
for both sides. 
There have been 
cases in which 
an improperly 
fi led affi davit 
has given judges 
the ability to 
make summary 
rulings for the 
plaintiff or de-
fense without 
even consider-
ing the merits 
of the case. The 
Negligence Sec-
tion Council, 
after studying 
the issue, found 

that current practice is not 
fulfi lling justice, and needs 
to be changed.

The simplest solution 
would be to divorce the af-
fi davit from the fi ling so that 
an improper affi davit will 
not invalidate the entire case. 
Such a change will also give 
attorneys a chance to correct 
faulty affi davits. Plaintiff at-
torneys will no longer need to 
worry about tolling the statute 
of limitations if their affi davit 
of merit is somehow fl awed, 
and defense attorneys would be allowed the opportunity to cor-
rect a faulty affi davit of defense before a judge ruled summarily 
for the plaintiff. If a non-conforming affi davit is not corrected, 
the original intent of the legislation would be fulfi lled in that the 
inability to obtain a conforming affi davit could be indicative of 
a non-meritorious claim or defense.

The problem is that these changes cannot be made in a 
vacuum. Lobbyists from insurance groups, health care provid-
ers, and medical practitioner organizations may become quite 
defensive when they see legislation introduced to change the 
affi davit of merit requirements. The affi davit of merit, like dam-
age caps, was purportedly created to cut down on “frivolous” 
lawsuits, and tinkering may well bring a decidedly negative 
response from some or all of these groups.

The challenge for the Negligence Section and its members 
will be in convincing the Legislature and various interest groups 
that these changes will not affect the practical nature of affi davits 
of merit. Perhaps an even greater challenge, however, will be to 
prevent other interest groups from using the Negligence Section’s 
bill as a vehicle to make changes to medical malpractice law that 
are harmful to plaintiff or defense attorneys. It is not uncommon 
for legislation to be hijacked and end up with very different lan-
guage than was originally introduced. 

Early meetings with the chairs of the House and Senate 
Judiciary Committees showed promise, and legislation ad-
dressing the problems of affi davits of merit is expected to be 
introduced sometime before the end of the year. With interest 
groups and lawmakers on edge over anything to do with medi-
cal malpractice these days, both defense and plaintiff attorneys 
will need to work with their legislative representatives to ensure 
a fair and reasonable outcome that is consistent with the intent 
of the original legislation.

THE PROBLEM WITH AFFIDAVITS
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STATE BAR MEMBER SERVICES AND PRODUCTS

Copying & Digital Printing Service

You can look to CopyMax for all of your copying and digital printing needs. Members of the State Bar of Michigan receive 
20% off CopyMax services. As a member of the State Bar of Michigan you will save money at all 1,000 CopyMax stores 
located inside Offi ceMax. 
http://www.michbar.org/offi cemax/copymax_sbm.html

Insurance

The State Bar of Michigan has a full-range of insurance programs available, including health and reduced auto insurance. For 
more information call the Goebel Group at (800) 632-4591.

Car Rental

Through the State Bar’s discount car rental program, you qualify for special daily contract rates, as well as discounts on weekly 
and weekend rentals. When reserving a car, be sure to give the State Bar’s identifi cation number (located after the phone number 
for reservations) and ask each company for their best rate. 
Alamo: Reservations (800) 354-2322 (578424)   http://www.alamo.com/
AVIS: Reservations (800) 698-5685 (A/A 601500)  http://www.avis.com/AvisWeb/html/bridge/assoc/offer/go.html?A601500
Dollar: Reservations (800) 800-4000 (SM 9999)  http://www.dollar.com/
Hertz: Reservations (800) 654-2200 (82329)   http://www.hertz.com/

Express Mail

A partnership with AIRBORNE EXPRESS reduces the amount you pay for overnight delivery service. There are no minimum 
usage requirements or other obligations. To enroll, call (888) 758-8955 and be sure to mention the special code (N32-YMIC). 
http://www.airexpressadvantage.com/

Travel

Thousands of members, their families, and friends enjoy State Bar international travel programs offered at group rates. Two or 
more trips to exciting destinations are sponsored each year through Global Holidays. There is still limited space available. To 
obtain tour brochures and details about the latest program, call (800) 842-9023. Upcoming trips include: Paris; Germany, Holland, 
and France; China; and Scandinavia http://www.globalholidaysinc.com/

Services and Research Programs

Subscribe to the e-Journal and SBM Newsletter—the State Bar’s daily e-mails.

Lois Law: Call for a free trial at (800) 364-2512. http://signup.loislaw.com/freetrial/MISB

Online Professional Electronic Network—State Bar Research Partner http://www.openonline.com/ 

Magazine Subscriptions

Popular magazines are offered at discounted group rates through this partnership; the same low rates apply to renewal subscriptions 
as well. Call Subscription Services, Inc. at (800) 289-6247. http://buymags.com/michbar 

Clothing

JOS. A. Bank Clothiers Corporate Card Program. Call now to enjoy 20% off on regularly priced clothing with no yearly 
membership fee. Call (800) 285-2265 to request a catalog, fi nd the store nearest you, or get your corporate card. The State Bar of 
Michigan I.D.# is 1650.

➩  ➩  ➩
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State Bar Products

 SBM publication order form  - including subscription to monthly Bar Journal, binders, and other pamphlets & brochures
 http://www.michbar.org/products/publication_order.pdf
 April Directory Issue - 

 https://secure.inherent.com/michbar/orderbarjournal.html
 Economics of Law Practice Survey - 2000
  http://www.michbar.org/products/econ-law.pdf
 Sentencing Guidelines Manual

  http://www.michbar.org/products/sentencing_guidelines.pdf
 State Bar coffee mugs 

 http://www.michbar.org/products/mugs.pdf

Member Services 

For more help, call the Member Services help line at (517) 346-6326 or (800) 968-1442, ext. 6326 
or e-mail Judy Clark jclark@mail.michbar.org 


