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FROM THE CHAIR

It is my pleasure to serve as your chairperson
this year. I hope to build on the accomplish-
ments of our past leadership. Let us take note
of some of these.

First, our scholarship program now provides
up to $1,250 per award for every Michigan
school of law. In doing so, we continue to
honor the outstanding talents and character of
James Tuck and David Martin.

Second, we have established our presence in
Lansing with professional lobbyists who un-
derstand our issues and enable us to keep
track of legislation that affects our members
and your clients. Your Negligence Council has
taken bipartisan positions on pending legisla-
tion and has put into a place a mechanism for
producing legislative drafting and committee
testimony on short notice.

Third, thanks to the energetic and talented
Steve Hicks, our section now produces per-
haps the best quarterly publication for its mem-
bers. The quarterly includes well researched
articles on issues important to our members,
the type of articles that you tear out and file
away for future reference. The �point-counter-
point� feature exposes us to scholarly and
thoughtful views on both sides of highly con-
troversial issues.

But there are other things to work on:

We should establish a solid program of bi-
partisan continuing legal education for our
members, i.e., periodic seminars on evi-
dence law, trial procedure, and anatomy.

We need to find a way to make our Section
web page a valuable resource. The prob-
lem is one of content. I encourage you to
call or e-mail me about any ideas you have.

Finally, we need to work together to re-
duce the ever increasing transactional
costs of negligence litigation. To their
credit, some judges use telephone confer-
ences to conduct scheduling, to monitor
case progress, and even to decide some
motions.

Why shouldn�t this practice be expanded?
How do our clients benefits from a two
hour charge per attorney for a court ap-
pearance to argue a discovery motion that
takes only ten minutes?

These are some of the things we will be work-
ing on next year. By all means, let me hear
your ideas and views.

New Council members and officers:

You new vice-chairperson is Timothy H.
Knecht. The secretary is Judith A. Susskind.
We welcome Cynthia A. Merry to the officer
ranks as Treasurer.

The Council is also privileged to have three
new members, Brenda Miller, Barry Goodman
and Deborah Gordon, whose terms will expire
in 2004. The Council also thanks Victor Bow-
man for his leadership in the past year and also
Paula Cole, Richard Holmes, and Bernie
Mindell for their past service to the Council.

David R. Getto
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Sexual contact between
patients and health care
professionals, primarily
those professionals in a
fiduciary capacity, can give
rise to medical malpractice
claims by the patient.
Provided that the defendant
is a licensed health care
professional, licensed in the
state of Michigan, and
therefore subject to this
state�s medical malpractice
statutes, these matters are
litigated much like any other

medical malpractice case, but often have unique issues and
problems not common to the usual medical malpractice case.

In sexual abuse cases, the plaintiff often has the options of
pursuing the matter through the civil justice system, filing a
police report to pursue the case through the criminal justice
system, and also filing a complaint with the Michigan
Department of Consumer and Industry Services, which
oversees the licensing of all health care professionals.
Depending on the unique facts of a matter, a plaintiff may be
well served by pursuing the other avenues in addition to civil
litigation, as evidence may be discovered that could not easily
be obtained within the confines of a civil case. The Public
Health Code, specifically Section 333.16221, sets forth the
authority of the Department of Consumer and Industry
Services to investigate activities related to the practice of a
health professional. This section of the Code also lists
numerous specific violations which are grounds for
proceeding with disciplinary action. Sexual contact with a
patient can be grounds for a personal disqualification, that
being lack of good moral character. The sanctions permitted
for lack of good moral character include probation, limitation,
denial, suspension, revocation, restitution, community
services, or fine. MCL 333.16226.

It is the abuse or misuse of the fiduciary relationship
between the licensed health care provider and the patient which
provides the basis for a civil action alleging medical
malpractice if sexual or other inappropriate contact occurs.
The professional defendant has special learning and skill with a
position of authority and trust over the patient or client,
resulting in an uneven balance of power. The patient is in a
dependancy relationship with the health care provider. This can

be seen most clearly in a therapist�patient relationship, but
can also be evident in any type of a physician�patient
relationship in which the patient is or feels dependent upon the
physician for his or her well being.

When this uneven balance of power exists, consent to a sexual
relationship is not possible. Since the relationship is
imbalanced, and the patient or client is dependent upon the
fiduciary, the patient or client lacks the ability to exercise
independent judgment needed to give consent. This is an
important concept for plaintiffs in these types of cases, as
there is often an attempt by defendants to convey to a jury that
any intimacies were consensual. Consent, which would be
analogous to the affirmative defense of assumption of the risk,
relieving the defendant of his duty of care, is not applicable to
these causes of action. The wrongful conduct rule is also not a

bar to a civil cause of action involving sexual abuse by a
professional, due to the culpability exception to the rule.
Stopera v DiMarco, 218 Mich App 565 (1996), see also
Rosenick v Cham, unpublished opinion per curiam of the Court
of Appeals, decided January 16, 2001 (Docket No. 214298).

CLAIMS AGAINST HEALTH CARE

PROFESSIONALS FOR SEXUAL ABUSE

By Anne M. Schoepfle

Continued on next page

Anne M. Schoepfle

�It is the abuse or misuse of the fiduciary
relationship between the licensed health care

provider and the patient which provides the basis
for a civil action alleging medical malpractice if
sexual or other inappropriate contact occurs.

The professional defendant has special learning
and skill with a position of authority and
trust over the patient or client, resulting

in an uneven balance of power.�

�When this uneven balance of power exists,
consent to a sexual relationship is not possible.
Since the relationship is imbalanced, and the

patient or client is dependent upon the fiduciary,
the patient or client lacks the ability to

exercise independent judgment
needed to give consent.�
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The fiduciary relationship, especially the type that develops
between a therapist and a patient, causes a dependency that
extends beyond the patient�therapist relationship. The patient
cannot stop therapy one day and consent to and begin a sexual
relationship the next. The American Medical Association�s
Principles of Medical Ethics, in an annotation to Section 2,
specifically applicable to psychiatry, states that it is unethical to
engage in sexual activity with a current or former patient.
Within most health care professions, there are standards
specific to that profession which prohibit sexual relations with
a current patient or client. Individual professions differ as to
permissible sexual contact with former patients or clients.
Some forbid relationships for a period of time, such as two
years, others place a burden on the professional to show that
the patient has not been exploited or manipulated.

There are also common victim characteristics in these
types of cases, recognized by the medical profession. See
Gutheil, T., �Patients Involved in Sexual Misconduct With

Therapists: Is a Victim Profile Possible?� 21:11 Psychiatric
Annals 661 (1991). Common victim characteristics evidence
the patient�s vulnerabilities, and include a history of sexual or
emotional abuse in the past, a diagnosis of borderline
personality disorder, and a history of alcohol abuse.

A medical malpractice action involving sexual contact
between a therapist and the patient can be described as a
negligent mishandling of the transference relationship between
the therapist and the patient. Two cases in which this issue of
mishandling the transference relationship is extensively
explained and discussed are St. Paul Fire and Marine Ins. Co.
v Love, 447 NW 2d 5 (Minn 1989), and Zipkin v Freedman,
436 SW 2d 753 (MO 1968). Transference is the emotional
reaction of the patient toward the therapist, and is usually only
applied in psychotherapeutic relationships. As the patient
discloses the worst about himself or herself and finds general
acceptance by the therapist, the patient begins to view the
professional in an idealized manner. It is not uncommon for a
patient to have intensive emotional feelings toward the
therapist, and believe that the therapist can solve all of his or
her problems. These feelings make the patient very vulnerable
to a therapist�s misuse of this transference phenomenon.

Counter-transference involves the therapist�s own
transferential feelings toward the patient. However, it is the

therapist�s responsibility alone to be cognizant of any feelings
toward the patient and to insure that those feelings do not
interfere with the therapeutic relationship. The therapist has a
duty to establish and maintain appropriate boundaries
throughout the fiduciary relationship in order to prevent a
misuse of the transference relationship. Crossing these
boundaries changes the nature of the therapist patient
relationship, and often takes the therapist on a path toward
sexual contact. In most sexual abuse cases involving a
therapist and a patient, many boundary violations precede the
actual sexual contact.  It is important to note, however,
boundary violations in and of themselves may cause harm to a
patient, without the necessity of actual sexual contact.
Boundary violations include behaviors such as accepting or
giving gifts to a patient, socializing with a patient, hugging or
touching a patient, and making exceptions to customary
procedures, such as billing exceptions or frequent unnecessary
phone calls. Other examples of boundary violations include
personal disclosures by the therapist to the patient, or seeing
patients outside of normal office hours or locations. Boundary
violations often start insidiously and progress. It is important to
explore what happens between �the chair and the door,�
meaning what types of physical or verbal contact occur
outside of the strictly allotted time for therapy.

Although the most straightforward claims of sexual abuse
by a professional are those involving a therapist and a patient,
many of these principals can be applied to other fiduciary
relationships, including a non-therapist physician and patient,

an attorney and client, an employer and employee, a teacher
and student, and a supervisor, supervisee. In Michigan,
however, clergy malpractice is not recognized as a cause of
action. Teadt v St. John Evangelical Church, 237 Mich App
567 (1999). In addition, some cases may have both civil and
criminal aspects; for example, when an inpatient facility
negligently places a patient at risk for a sexual assault by
another patient or an employee. Another example is when a
therapist engages in sexual relations with a patient as a form of
treatment. This action would give rise to not only claims of

Continued from previous page
Claims Against Health Care Professionals For Sexual Abuse

Continued on next page

�A medical malpractice action involving
sexual contact between a therapist and

the patient can be described as a
negligent mishandling of the transference

relationship between
the therapist and the patient.�

Although the most straightforward claims of sexual
abuse by a professional are those involving a therapist
and a patient, many of these principals can be applied

to other fiduciary relationships, including a non-
therapist physician and patient, an attorney and client,
an employer and employee, a teacher and student, and

a supervisor, supervisee.
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Continued from previous page
Claims Against Health Care Professionals For Sexual Abuse

medical malpractice, but are a violation of Michigan�s Penal
Code Section 750.520b.

It is generally accepted within the medical profession that
sexual contact between a therapist and a patient is always
harmful to the patient. Damages in these types of cases include
non-economic damages such as emotional distress, but also
can include significant
economic damages such as
ongoing therapy and
medication needs, and a loss
of earning capacity, wage loss
or loss of services. It is not
unusual to see victims who are
very severely emotionally
damaged as a result of the
sexual abuse that transpired in a fiduciary relationship. In
addition, the patient�s spouse may have a claim for loss of
society and companionship and loss of consortium.

Frequently a viable Statute of Limitations may be
troublesome in these matters as sexual abuse may continue for
a long period of time and, once it ends, patients may be too ill to
pursue their civil cause of action in a public forum. Although
the tolling provision for a legally incompetent plaintiff may be
available, there is no tolling provision in Michigan for repressed
memory. Lemmerman v Fealk, 449 Mich 56 (1985).

In the majority of medical malpractice cases against
therapists, the plaintiffs will be relegated to available insurance

�It is generally accepted within the
medical profession that sexual contact between

a therapist and a patient is always
harmful to the patient.�

coverage, as the therapist will frequently lose his or her license
to practice and will become unable to satisfy a judgment from
ongoing receivables. Some insurance policies will have an
exclusion or a reduction in coverage (a cap) for claims
involving sexual abuse. Reservation of rights letters are
common in these types of cases. An insurance company may

also attempt to deny
coverage with the assertion
that sexual activity is an
intentional act and intentional
acts are not covered.
However, careful pleading of
allegations of negligence as
failures to provide proper
therapy or care and

treatment should avoid this exclusion. Unless the sexual abuse
is clearly an assault and battery, negligent therapy including
misuse of a transference relationship and boundary violations
usually abound, regardless of actual sexual contact.

Anne M. Schoepfle is a shareholder in the firm of
Sommers, Schwartz, Silver & Schwartz, PC. She is a
1988 magna cum laude graduate of the University of
Toledo Law School. She is also a registered nurse
and practices law primarily in the area of medical
malpractice. She is on the Michigan Trial Lawyers
Executive Board.

Send correspondence and material for publication to:

NEGLIGENCE LAW QUARTERLY

c/o  Steven A. Hicks, editor

Adams & Hicks PLC

504 South Creyts Road, Suite C

Lansing, MI  48917

(517) 323-2100

Facsimile (517) 323-2115

shicks1500@aol.com

The opinions expressed in the

Negligence Law Quarterly are those of the authors.
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The following is an
altogether too familiar scenario.
A longtime employee of a small
business works his way up the
chain of employment to a
position of confidence. This
employee keeps the books for
the company and also handles
the company checkbook. Over
the years, the small business
owner comes to rely on the
person to write, but perhaps
not sign, checks to vendors of
the business.

At some point, greed rears
its ugly head, and the employee

recognizes an opportunity. Being familiar with the business,
employee (now thief) begins to steal funds from the company
bank account, but not enough to be noticed. He accomplishes
the theft in a variety of ways, the boldest of which involves
taking checks, forging the owner�s name and presenting them
to the bank for cash. Handling the books enables the employee
to hide the theft. The thief likely receives the monthly bank
statements as well and can discard forged checks and disguise
disbursements, sometimes for years.

Banks, which have fraud detection devices in place, may
catch some but not all such cases.

So, over time, the successful thief becomes emboldened,
continues in his thieving
ways, escalates the theft
and eventually gets caught.
The business owner has
identified the problem.

�The modern check
collection system is
complex, impersonal
and highly automated. It
is at the mercy not only
of human error but also
of clever manipulation. When that happens, the parties
involved may confess their own responsibility, but
more often they claim that somebody else�s negligence
caused the loss.� White and Summers, 2 Uniform
Commercial Code 4th, p. 238 (1995).

The ability to forge a signature does not always go hand in
hand with a keen business sense, and so the business owner/
victim must look to others than his thief to recover his losses.
Naturally, the business owner�s eyes fall on the bank.

Pursuant to MCL §440.4401, a bank can pay only those
items charged to a customer�s account which are �properly
payable.� It is hornbook law, however, that a check with a
forged drawer�s signature is not properly payable. Thus, the
victim may have a claim against the bank. The question
remaining is, how is a loss distributed when checks are paid
over a forged drawer�s signature.

Victims of embezzlement are precluded from recovering
money for forgeries they fail to discover and report to the bank
within one year of receiving the relevant account statements.
Siecinski v First State Bk of East Detroit, 209 Mich App 459,
462-63 (1995); MCLA §440.4406. Furthermore, there may be
abbreviated notice provisions stated in the account contract.
These defenses substantially limit the scope of a bank�s
potential liability but may not eliminate it altogether.

Michigan Compiled Laws Sections 440.3406 and
440.4406 define the claims. Those sections set forth the claims
and defenses an account owner and bank may bring against
one another relative to such disputes. Section 3-406 states:

�A person whose failure to exercise ordinary care
substantially contributes to an alteration of an
instrument or to the making of a forged signature on an
instrument is precluded from asserting the alteration or
the forgery against a person who, in good faith, pays

the instrument or takes it
for value or for
collection.

�(2) Under subsection
(1), if the person
asserting the preclusion
fails to exercise
ordinary care in paying
or taking the instrument
and that failure

substantially contributes to loss, the loss is allocated
between the person precluded and the person
asserting the preclusion according to the extent to
which the failure of each to exercise ordinary care
contributed to the loss.

COMPARATIVE FAULT

IN THE UCC
By Thomas G. Cecil

Thomas G. Cecil

Continued on next page

�Pursuant to MCL §440.4401, a bank can pay only
 those items charged to a customer�s account which
are �properly payable.� It is hornbook law, however,

that a check with a forged drawer�s signature
is not properly payable. Thus, the victim may

have a claim against the bank.�
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�* * * *.�

Section 4-406 reads, in pertinent part, as follows:

�(1) A bank that sends or makes available to a customer
a statement of account showing payment of items for
the account shall either return or make available to the
customer the items paid or provide information in the
statement of account sufficient to allow the customer
reasonably to identify the items paid.

�* * *

�(3) If a bank sends or makes available a statement of
account or items pursuant to subsection (1), the cus-
tomer must exercise reasonable promptness in examin-
ing the statement or the items to determine whether any
payment was not authorized because of an alteration of
an item or because a purported signature by or on behalf
of the customer was not authorized. If, based on the
statement or items provided, the customer should rea-
sonably have discovered the unauthorized payment, the
customer must promptly notify the bank of the relevant
facts.

�(4) If the bank proves that the customer failed, with
respect to an item, to comply with the duties imposed on

the customer by subsection (3), the customer is pre-
cluded from asserting against the bank the following:

(a) The customer�s unauthorized signature or any
alteration on the item, if the bank also proves that it
suffered a loss by reason of the failure.

(b) The customer�s unauthorized signature or
alteration by the same wrongdoer on any other item
paid in good faith by the bank if the payment was
made before the bank received notice from the
customer of the unauthorized signature or alteration
and after the customer had been afforded a
reasonable period of time, not exceeding 30 days, in
which to examine the item or statement of account
and notify the bank.

�(5) If subsection (4) applies and the customer proves
that the bank failed to exercise ordinary care in paying
the item and that the failure substantially contributed to
loss, the loss is allocated between the customer

precluded and the bank asserting the preclusion
according to the extent to which the failure of the
customer to comply with subsection (3) and the failure
of the bank to exercise ordinary care contributed to the
loss. If the customer proves that the bank did not pay the
item in good faith, the preclusion under subsection (4)
does not apply.

�* * * *.�

The statutes, though not difficult to interpret, represent a
fairly significant change to the law that preceded them.

Prior to 1993, a customer who established lack of
ordinary care on behalf of his bank could recover much
of his loss.

The prior versions of sections 3-406 and 4-406, the statutes
many of you read in law school, did not provide for an allocation
of fault.�Under the old Code, proof that the bank was negligent
generally meant that the entire loss fell on the bank, not the de-
positor, regardless of the depositor�s negligence.� White and
Summers, p. 246; see also, MCL §440.4406, Historical and
Statutory Notes.

Most of the case law available on the subject involves appli-
cation of the old statutes.

The revised statutes impose a modified comparative fault
standard.

The current statutes, effective since September 1993, adopt
comparative fault. Thus, where both a drawer and a drawee
bank are guilty of negligence substantially contributing to a loss,
the loss may be split between them.

To establish any liability of the bank, however, a plaintiff
must prove that the drawee bank failed to use �ordinary care.�
�Ordinary care� is defined as follows:

�in the case of a person engaged in business means
observance of reasonable commercial standards,
prevailing in the area in which the person is located, with
respect to the business in which the person is engaged.
In the case of a bank that takes an instrument for

processing for collection or payment by automated
means, reasonable commercial standards do not require
the bank to examine the instrument if the failure to
examine does not violate the bank�s prescribed
procedures and the bank�s procedures do not vary
unreasonably from general banking usage not
disapproved by this article or article 4.�

Comparative Fault in the UCC
Continued from previous page

�The current statutes, effective since
September 1993, adopt comparative fault. Thus, where

both a drawer and a drawee bank are
guilty of negligence substantially contributing to a loss,

the loss may be split between them.�

To establish any liability of the bank,
however, a plaintiff must prove that the drawee bank

failed to use �ordinary care.�
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White and Summers assert that the revised definition of ordinary
care endorses automated check review.  At p. 250. The Code
expressly provides that manual review of checks is no longer

required (another change in 1993), recognizing the continuing
automation of check review. At least one reviewing court has
rejected the assertion that failure to use �sight examination� is
negligence as a matter of law. Karmin Door Co v BankBoston,
NA, 41 UCCRS2d 1191, 1195 and fn7 (Mass Super Ct 2000)
(granting summary judgment to the bank).

Moreover, evidence that a bank follows such �customary
banking procedure� may relieve it of liability altogether. Ronald
A. Anderson, 6C Uniform Commercial Code §§4-406:84-85, p.
479 (2000). In fact, �[t]he compliance of a bank with general
industry practices establishes prima facie that the bank has
exercised ordinary care[.]� Id., §4-406:129, pp. 503-04.

A bank may, however, be found negligent when, for
example, it has no procedure to check for fraud or it continues to
allow a teller known to be careless to cash checks. Id., §§4-
406:82-83, p. 478. Plaintiffs� counsel should closely examine the
check processing and fraud detection procedures at the branch
and corporate levels. Ordinarily, what constitutes ordinary care
will be a question of fact.

With respect to the potential negligence of an account
owner, White and Summers said it best. The negligent acts
contributing �to the making of an unauthorized signature are
limited only by man�s capacity for slovenly business
transactions. We cannot hope to catalog all those mistakes here,
nor even to divide them into useful categories[.]� White and
Summers, p. 243.

Atlantic Mut Ins Co v Provident Bk, 31 UCCRS2d 838, 669
NE2d 901 (Ohio Municipal Ct 1996), demonstrates the
application of section 3-406. The court applied the comparative
fault provisions of section 3-406 to a situation involving two
checks stolen by an employee of the plaintiff, forged and cashed
at defendant bank. The court considered cross-motions for
summary judgment and granted them both in part. It held that
plaintiff had failed to exercise ordinary care in hiring and
monitoring the employee and by failing to safeguard its checks.
Thus, the bank was not solely liable for wrongful payment. Yet,

Comparative Fault in the UCC
Continued from previous page

the bank, which had cashed the checks without asking for
identification, was also negligent. The court held that both
parties should �wallow equally in the fruits of their failures[,]�
and split the loss between them.

According to White and Summers, the revised statutes
create a new cause of action by which a depositor may recover.
At p. 247. They reason that because the issue of comparative
fault is not raised until a bank establishes negligence of the
depositor sufficient to invoke the preclusive effects of 3-406(1)
and 4-406(4), a depositor�s claim can no longer be based upon
wrongful payment under 4-401. Thus, these statutes, which
expressly state that loss is allocated between the parties, created
a cause of action.

Who benefits from the policy is unclear. �[U]nder the old
Code, the party injured by the contributory negligence scheme
was not our classic pitiful plaintiff; the party was likely to be a

payor or depositary bank.� White and Summers, p. 247
(examining section 3-406). �Now, the depositor will seldom be
able to cast the entire loss on the bank; the loss will be shared.�
Id., p. 246. However, juries given the opportunity to divide fault
between parties might not favor a rich bank over a poor
depositor. Id.

The commentators suggest that the introduction of
comparative fault �is an invitation for a plaintiff to roll the dice
with the jury.� White and Summers, p. 246. That may be true.
However, it also provides a framework for resolution of these
disputes short of an all-or-nothing approach.

Nevertheless, it is clear that comparative fault (with which
you are all familiar) applies here (in an unfamiliar context)
essentially the way it applies elsewhere. Beware!

Thomas G. Cecil is an associate with Bodman,
Longley & Dahling LLP in Detroit. Mr. Cecil practices in
the firm’s litigation group, concentrating in defense of
commercial litigation, including business torts and
breach of contract actions, and defense of personal
injury actions, including premises liability actions
and actions under the FELA.

�Moreover, evidence that a bank follows such
�customary banking procedure� may relieve it
of liability altogether. . . A bank may, however,
be found negligent when, for example, it has

no procedure to check for fraud or it continues
to allow a teller known to be careless to cash checks.�

�The commentators suggest that the introduction of
comparative fault �is an invitation for a plaintiff to

roll the dice with the jury.� White and Summers, p. 246.
That may be true. However, it also provides a
framework for resolution of these disputes

short of an all-or-nothing approach.�
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Recent Developments in Negligence Law

MICHIGAN SUPREME COURT

Beaudrie v Henderson, 465 Mich 124, 631 NW2d
308 (2001).

The Court of Appeals erred in relying on the �public
duty� doctrine to dismiss plaintiff�s case against the
defendant-police dispatcher who withheld information she
learned from a friend regarding the whereabouts of the
friend�s son, the plaintiff�s ex-boyfriend, who had
abducted, assaulted, and raped plaintiff over a 10-hour
period. Plaintiff alleged that defendant was grossly
negligent and engaged in active misconduct when she
failed to notify the police of the whereabouts of plaintiff�s
assailant based her friendship with the assailant�s mother.
Defendant argued that the public duty doctrine shielded
her from liability, the trial court denied defendant�s motion
for summary disposition, but the Court of Appeals
reversed. The court held that, given the comprehensive
governmental immunity statute, the public duty doctrine
should not be extended to protect governmental
employees other than police officers who are alleged to
have failed to provide protection from the criminal acts of
third parties. Reversed and remanded.

Wickens v Oakwood Healthcare Systems, 465
Mich 53, 631 NW2d 686 (2001).

Holding that a living plaintiff may not recover for a loss of
opportunity to survive under §§2912(a)(2) because such
recovery is contrary to the Legislature�s intent, the court
ruled that plaintiff could not recover for the reduction in her
chances of survival caused by a delayed diagnosis of breast
cancer. The court concluded that the plain language of the
statute expressly limits recovery to injuries that have already
been suffered. Consequently, plaintiffs can only recover for
a present injury, not for a potential future injury. The
testimony by plaintiff�s expert that her chances of surviving
for a 10-year period decreased was evidence of a potential
future injury � death � which was not an injury already
suffered. However, the trial court erred in dismissing
plaintiff�s entire case, which included claims for (1) the more
invasive medical treatments caused by the delay, (2) the
emotional trauma attributable to the unnecessarily worsened
condition, and (3) pain and suffering. The Court of Appeals
decision was reversed in part and vacated in part, and the
case remanded to the trial court for further proceedings. The
concurring in part, dissenting in part justices agreed that a
living person may not recover for a loss of opportunity to
survive, but concluded that a living person may recover for a
reduced life expectancy as a loss of an opportunity to
achieve a better result.

Fane v Detroit Library Commission, 465 Mich 68,
631 NW2d 678 (2001).

The public building exception can apply to parts of a
building that extend beyond the walls. The public building
exception applied in plaintiff-Fane�s case because the
terrace was part of the library building since the elevated
terrace is physically connected to and not intended to be
removed from the library. Fane was injured after walking
toward the main entrance of the library when the heel of
her shoe caught on a raised portion of the stonework on
the terrace. Fane argued that the commission violated its
statutory duty to repair and maintain the terrace in a safe
condition. The Court of Appeals reversal of the lower
court�s denial of summary disposition in reliance on
Horace was reversed. The Court of Appeals� decision
mistakenly portrays Horace as stating a bright-line rule
precluding liability for injuries occurring from dangerous
or defective conditions of building parts outside an
entrance or exit.

Kelly v Builders Square Inc, 465 Mich 29,    NW2d
(2001).

Rejecting the principle that a jury behaves
inconsistently when it awards medical expenses but
nothing for pain and suffering, the court held that the trial
court abused its discretion in granting a new trial on the
damages issue following the original jury verdict finding
defendant negligent, but awarding only plaintiff�s medical
expenses with no award for pain and suffering. The
grounds for granting a new trial, including a verdict
contrary to the great weight of the evidence, are codified
at MCR 2.611(A)(1). The court rule provides the only
bases upon which a jury verdict may be set aside. A jury
award of medical expenses that does not include damages
for pain and suffering does not entitle a plaintiff to a new
trial unless the movant proves one of the grounds
articulated in the court rule. Plaintiff did not establish why
she was entitled to a new trial under the court rule. The
trial court did not cite any basis in the court rule for setting
aside the original jury verdict. It merely stated that the
failure to award pain and suffering damages was
�inconsistent� and �incongruous,� neither of which are
identified by the court rule as a ground for granting a new
trial. Reversed and remanded. The dissent would affirm
the Court of Appeals� decision upholding the grant of a
new trial and concluded that since the initial jury rendered
a flawed verdict, it was appropriate for the trial court to
grant a partial new trial.
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Brown v Genesee County Board of Commissioners,
464 Mich 430, 628 NW2d 471 (2001).

An inmate claiming that a dangerous or defective
condition in a jail caused injuries may not avoid governmental
immunity for tort liability under the statutory exception for
public buildings. Although a jail is �open for use by members
of the public,� an inmate is not a member of the �public� as
contemplated by the Legislature when the public building
exception was enacted. Inmates do not visit a jail as a
potential invitee, but are legally compelled to be there.
Plaintiff, an inmate who injured himself when he slipped on
water near a shower stall, alleged that improper drainage and
the absence of a shower curtain had caused water to
accumulate on the floor. The Court of Appeals decision was
reversed and the trial court�s grant of summary disposition
for defendant was reinstated. Justice Markman concurred,
but on the basis of the statutory language limiting the
government�s liability to injuries caused by failing to �take
action reasonably necessary to protect the public against the
condition,� and disagreed that a party seeking relief under
the public building exception must be a member of the public.
The dissenting justices dissented from the plurality�s decision
to examine the question whether inmates are members of the
public, and its decision to overrule a prior Supreme Court
decision in favor of its own interpretation.

Lugo v Ameritech Corp Inc, 464 Mich 512, 629
NW2d 384 (2001).

Defendant was entitled to summary disposition of
plaintiff�s claim for injuries arising out of a fall after stepping
into a pothole in defendant�s parking lot because the pothole
was open and obvious and plaintiff provided no evidence of
special aspects of the condition to justify imposing liability on
the premises owner despite the open and obvious nature of
the condition. The court concluded that the critical question
with regard to open and obvious dangers is whether there is
evidence creating a genuine issue of material fact regarding
whether there are truly special aspects of the condition that
differentiate it from typical open and obvious risks so as to
create an unreasonable risk of harm. Only those special
aspects that give rise to a uniquely high risk of harm or
severity of harm would serve to remove a condition from the
open and obvious doctrine. Typical dangers, such as potholes
in parking lots, do not give rise to these special aspects. The
Court of Appeals was reversed, and the judgment of the
circuit court was reinstated. Concurring, Justice Cavanagh
agreed with the majority opinion that plaintiff failed to
establish a basis for imposing liability despite the open and
obvious nature of the pothole, but wrote separately to

express disagreement with the majority�s special aspects
analysis. Also concurring in the result reached by the
majority, Justice Weaver also wrote separately to address
the special aspects standard and its consideration of the
degree of potential harm.

Bauroth v Hammoud,        Mich       , 632 NW2d 496
(2001)

Under the circumstances, where plaintiffs wanted the
information to decide whether to accept or reject a mediation
evaluation that exceeded defendants� insurance coverage by
$50,000, the financial information plaintiffs sought did not
satisfy either branch of MCR 2.302(B)(1). Defendants
stated to the circuit court that they would not accept the
evaluation, or pay any money toward a settlement, therefore
their financial status was irrelevant. The court concluded
that the �good cause� approach taken under the 1963 court
rules, and the rationale of the McLaren opinion relied upon
by the circuit court in granting plaintiffs� motion to compel
discovery of defendants� financial assets, was rendered
obsolete by the clarified text of the 1985 rules. The circuit
court�s order requiring disclosure was reversed and the case
remanded for further proceedings.

COURT OF APPEALS

Benejam v Detroit Tigers Inc, 2001 WL 771010
(Mich App) (July 10, 2001).

Although there was no Michigan precedent directly on
point, the court concluded that the �limited duty� doctrine
applied by other jurisdictions with respect to spectator
injuries at baseball games should be adopted as a matter of
Michigan law. The court held that a baseball stadium owner
that provides screening behind home plate sufficient to meet
ordinary demand for protected seating, has fulfilled its duty
with respect to screening. Plaintiffs failed to provide any
evidence at trial that defendant failed to meet that duty.
Uncontested testimony by Tigers� ticket personnel
established that protected seating is generally open and
available to fans who want it. The court also held that there is
no duty to warn spectators of the well-known possibility that
a bat or ball might leave the field. The jury verdict for
plaintiffs was reversed and the case remanded for entry of
an order finding no cause of action against defendant.

Tomkiewicz v The Detroit News Inc, 2001 WL
771003 (Mich App) (July 10, 2001).

Deciding an issue of first impression in Michigan, the
court held that plaintiff, a police lieutenant whose photograph
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was erroneously included in an article regarding another
police officer involved in a criminal matter, qualified as a
public official in the context of this defamation action.
Therefore, a privilege protected the defendant-newspaper�s
defamatory article. The court found that plaintiff, in his
official capacity within a municipal police department fell
within the scope of �public official� as defined by the United
States Supreme Court, given the significant authority and
control his office afforded him over the daily lives of other
citizens. The court also concluded that since defendant�s
article purported to concern plaintiff and alleged
improprieties that occurred while plaintiff was a police
lieutenant, the alleged criminal acts related to plaintiff�s
official conduct. The court also found no reasonable basis in
the record from which a rational jury could find actual malice
by clear and convincing evidence. The trial court properly
granted summary disposition to defendant. Affirmed.

Burnett v Bruner, 2001 WL 1042661 (Mich App)
(September 7, 2001).

Based on the Michigan Supreme Court decisions in
Preston and Stitt, as well as the Restatement commentary to
§§342, the court held that a landowner owes licensees only a
duty to warn, and not a duty to inspect or repair the premises.
Therefore, the circuit court erred when it refused to give
defendant-landowner�s special jury instruction to the effect
that defendant owed plaintiff neither a duty of inspection nor
a duty of affirmative care to make her premises safe for
plaintiff�s visit. Plaintiff fell and broke her hip while crossing
defendant�s snow covered lawn, after stepping into an
unseen depression or elevation beneath the snow. There was
testimony that excavation work performed in the yard during
defendant�s occupancy had left the ground in �really rough
shape.� The court concluded that substantial justice required
reversal of the jury verdict for plaintiff because it was
impossible to determine whether the verdict was based on
defendant�s failure to warn plaintiff, or on her failure to
exercise reasonable care to make the premises safe.
Reversed and remanded for a new trial.

Kowalski v Fiutowski and Castro v Cottage Health
Services, 2001 WL 936348 (Mich App) (August 17,
2001).

In an issue of first impression, the court concluded that
although default for defendants� failure to timely file an
affidavit of meritorious defense was a permissible remedy,
the trial court erroneously believed that it was statutorily
required to enter a default. The court held that the statute
neither prohibits nor requires a default when the defendant

fails to timely file an affidavit of meritorious defense. Under
the applicable court rule, the trial court was authorized to
enter a default because when a defendant fails to file an
affidavit of meritorious defense, that defendant has failed to
plead. However, the trial court in each of these cases did not
exercise discretion in entering the default because it believed
it had no discretion to fashion an appropriate remedy.
Therefore, the trial court erred in refusing to set aside the
defaults. Reversed, and remanded for exploration of the
issues of setting aside the defaults for good cause and what
remedies should be ordered.

Pusakulich v City of Ironwood, 2001 WL 849699
(Mich App) (July 27, 2001).

Following previous court precedent holding that
temporary closure removed a street itself from the highway
exception to governmental immunity, the court reluctantly
affirmed the trial court�s grant of summary disposition to the
defendant-city, because any sidewalk connected with the
temporarily closed highway is also removed from the
highway exception. The street in front of plaintiff�s house
was temporarily closed for repairs to a water line under the
street. Plaintiff alleged that a slab of the sidewalk was
missing, the area filled with water, and was unmarked and
unlit. Plaintiff claimed she fell while attempting to leap over
the hole, which she believed was merely a puddle on the
sidewalk, and asserted that despite the temporary closure of
the street, the sidewalk remained open for public travel and
therefore, met the requirements of the statutory exception to
governmental immunity. The court stated that it disagreed
with the decisions in Grounds and Stabley, and that it did not
agree that the temporary closure of a highway should be
sufficient to suspend the highway exception when the
adjacent sidewalk remained open to the public. The court
recommended that the case be submitted to a special
conflicts panel. Affirmed. See Pusakulich v City of
Ironwood, 2001 WL 993571 (Mich App) (August 17, 2001)
(majority of judges conclude special conflicts panel should
not be convened).

Haaksma v City of Grand Rapids, 2001 WL 831630
(Mich App) (July 24, 2001).

The trial court did not err in holding that the highway
exception did not apply to avoid the defendant-city�s
governmental immunity defense because the sidewalk did
not run alongside or adjacent to a public roadway. Plaintiff
stepped on exposed electrical wires located on a public right-
of-way owned and maintained by the city, which protruded
from a pedestal that had held a lamp post knocked down
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several weeks before the injury. Approximately one month
before the incident, defendant-Fryling had an electrical
worker cap and wrap the wires with electrical tape, place a
plastic bag over the wires, and cover the entire repair with an
orange cone. Plaintiff claimed that Stabley was
distinguishable however, the length of the sidewalk and the
amount of foot traffic is not relevant because the statute
makes no such distinction, and Stabley makes clear that the
critical inquiry is whether the injury occurred on a portion of
the sidewalk that runs adjacent to a public roadway.
Affirmed.

Ridley v Collins, 2001 WL 804143 (Mich App) (July
17, 2001).

On remand from the Supreme Court for reconsideration,
in light of Evens, the court affirmed the trial court�s entry of
judgment for plaintiff and rejected defendant�s argument that
plaintiff�s claim was barred by governmental immunity. The
court held that Evens did not apply because it dealt with state
and county liability, whereas this case involved a municipality
and again concluded that defendant�s liability was not limited
to maintaining the improved portion of the highway
designated for vehicular travel. After a beating, the decedent
tried to stand, but was struck by an automobile driven by
defendant-Collins and knocked down. The decedent was
struck again by another automobile a minute or two later and
died. Several witnesses testified that the street lights along
the street where the decedent was struck were not
functioning on the night the decedent was killed and had not
been functioning for some time. Defendant argued that it
should not be liable for plaintiff�s injuries because the lack of
lighting on the street was not an unreasonably unsafe
condition. However, defendant failed to meet its duty to
maintain the streetlights in reasonable repair. Affirmed.

The previous case summaries have been provided to the
Negligence Law Section courtesy of the State Bar of

Michigan e-Journal. Visit the State Bar�s website,
www.michbar.org to subscribe to the e-Journal or if you have

questions, please email mpickett@mail.michbar.org
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Sebring v City of Berkley, 2001 WL 1160813 (Mich
App) (October 2, 2001).

When a pedestrian alleges that the dangerous defect is in
the improved portion of the highway that also happens to fall
within the crosswalk, the plaintiff�s claim is not barred by
governmental immunity. The plain language of the highway
exception cannot be construed to afford protection only
when a dangerous or defective condition of the improved
portion of the highway designed for vehicular travel affects
vehicular travel. If the alleged condition is located in the
actual roadbed designed for vehicular travel, then the
highway exception applies and liability can attach. Plaintiff
alleged that she was injured when she tripped and fell over a
dangerous condition in the crosswalk. Because the particular
crosswalk was not an installation separate from the roadbed,
the highway exception applied. Therefore, the trial court
erred in granting summary disposition to the defendant-
county road commission on the basis of governmental
immunity. However, the trial court properly dismissed the
defendant-city because the city did not have jurisdiction over
the crosswalk. Affirmed in part and reversed in part.

In 1995, the Michigan Court of Appeals ruled in
Pardon v Finkel, 213 Mich App 643 (1995) that
governmental immunity did not apply to bar the plaintiffs�
cause of action against a private concert venue, where
off-duty sheriff�s deputies were sued for actions they took
while providing crowd control at a concert under contract
with the private concert venue, because the officers were
not engaged in the exercise of discharge of a
governmental function. HB 4793 amends the definition of
�governmental function� in the Governmental Tort

Liability Act, MCLA 691.1401, et seq, to include �an
activity performed on public or private property by a
sworn law enforcement officer, within the scope of his or
her authority, and as directed by his or her public employer
for the purpose of public safety.� It is similar in content to
a bill passed in the 1999-2000 legislative session (HB
5672) which passed both the Senate and the House but
was not signed by Governor Engler. The Governor is
expected to sign HB 4793 into law in the next few weeks.
It will be effective immediately.

LEGISLATIVE UPDATE

House Bill 4793 (Rep. Richner, R - Grosse Pointe Park)
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