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The Negligence Law Section Council has been preparing 
for this year’s Spring Meeting, which will take place May 4 
– May 7 in Las Vegas, Nevada. Our speaker will be the Hon-
orable Dale A. Crawford of the Franklin County Court of 
Common Pleas in Columbus, Ohio. He has presided over 
500 jury trials and puts on a very fine presentation regarding 
jury selection and how jurors decide civil cases.

Later in the year, the fourth annual Earl J. Cline Memorial 
Negligence Award will be presented to George J. Bedrosian of 
Detroit. George is one of the pioneers of Michigan negligence 
law, and he is still very active in alternative dispute resolution. 
Congratulations to George.

The council is also preparing HIPAA-approved records au-
thorizations and trying to achieve a compromise on the hot-but-
ton issue of whether defense counsel can meet with subsequent 
treating physicians and if so, under what circumstances?Since 
1994, as part of the “Tort Reform” package of legislation, 
MCLA 600.2912f states that any person who has filed a Notice 
of Intent to File Claim, or has commenced an action alleging 
medical malpractice, shall be considered to have waived any 
privilege created by law for those who have provided care or 
treatment for any medical condition related to the claim. My 
partner, Raymond Morganti, has a very timely article in this 
newsletter which includes commentary analyzing a recent Fed-
eral District Court opinion and a Michigan Court of Appeals 
opinion regarding ex parte meetings.

Since the Negligence Law Section Council has members 
evenly divided between defense and plaintiff specialists, the de-
bate regarding ex parte meetings has been spirited. Hopefully we 
can prepare material that will be helpful to Section members.

The House of Representatives of our state has created a 
House Tort Reform Committee which has been organized 
“to gain a greater understanding of Michigan’s current tort 
climate and how it compares to other states.” They have been 
collecting data to obtain what they call “objective background 
information about the various reforms which have been made 
over the years.” Former presidents of the State Bar of Michi-
gan have testified, as well as veteran litigators from our state 

and representatives of vari-
ous special interest groups 
such as the “American Tort 
Reform Association.” I 
checked ATRA’s website, 
and the two sections that 
were prominent were called 
“How Lawsuit Abuse Affects 
Me” and “Looney Lawsuits.” 
They also have a section en-
titled “Judicial Hellholes.” 
Not surprisingly, none of 
the hellholes are located in 
our state. It also should be 
pointed out that a promi-
nent malpractice defense at-

torney who testified before the committee took the 
position that there have been “several attempts” to in-
troduce bills removing the “Affidavit of Merit” from 
the medical malpractice filing process. Except for an 
initial draft of legislation that would have created a 
system where the defendant could compel the plain-
tiff to file an Affidavit of Merit by requesting one, 
there has been no legislation proposed to completely 
remove the Affidavit requirement. In fact, the reform 
legislation that passed the House and died in the Sen-
ate maintained the absolute requirement that an Af-
fidavit of Merit must accompany every summons and 
complaint.

It should be pointed out that the Negligence Law 
Section Council has unanimously voted that any ef-
forts to correct the numerous flaws in the Tort Re-
form package of bills shall not include removing the 
Affidavit of Merit requirement. Any information you 
hear to the contrary is false.
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We all know that Michigan has had widespread tort reform over the past 
ten years, including amendments to the areas of venue, statute of limitations, 
expert witnesses, caps on non-economic damages, pre-suit notice, and require-
ments for affidavits of merit. Though statistics are hard to come by, it is clear 
that the number of filings has drastically been reduced. However, it is still being 
claimed by certain interest groups that “excessive litigation” has inflicted great 
damage to society. On this point, an organization called “Michigan Lawsuit 
Abuse Watch” (www.mlaw.org) presents a summary of 14 Michigan “Looney 
Lawsuits.” None of those cases resulted in a plaintiff receiving money. There 
either was a defense verdict or a reversed plaintiff verdict, or a court determina-
tion that no legal duty existed. In fact, in one of the lawsuits, the litigation was 
considered “vexatious and without any reasonable basis for a belief in its merit” 
and the defendant was awarded costs. Thus, the system seems to be weeding out 
truly frivolous lawsuits. The special interest anti-lawsuit organizations seem to 
be railing at the fact that what they consider frivolous lawsuits can still be filed. 
There is a huge difference between filing a case and proving one. I think the 
public believes that lawsuits of this type result in enrichment to non-deserving 
litigants, which today in Michigan is extremely rare, if not non-existent. These 
filings are not remunerative in our state. When you consider we also have case 
evaluation sanctions, it would appear that the day of the frivolous lawsuit lead-
ing to recovery is essentially gone.

 Section members should be aware that on February 23, 2006, the Michigan 
Supreme Court issued an Order advising that the court will consider adopting 
a proposed Administrative Order regarding asbestos litigation. The court has 
decided to reconsider an Administrative Order that was proposed in 2003. At 
that time, public hearings were held on the topic of consolidating the asbestos 
docket in the Third Judicial District, Wayne Circuit Court, and crafting a legal 
standard for asbestos-related impairment. The cases would be placed on either 
an active or inactive docket. To be placed on the active docket, sufficient medi-
cal evidence would have to establish medical impairment.

This proposed Administrative Order was never acted upon by the Supreme 
Court following the public hearings that were held in 2004. It is believed by 
some that the Court’s action may be related to the recent failure of the U.S. 
Senate to act on legislation aimed at ending asbestos litigation by creating a 
trust fund for asbestos claimants.

On March 9, 2006, House Bill 5851 was introduced to regulate asbestos 
filings and create a threshold for maintaining an asbestos-related civil action 
alleging a non-malignant condition. The bill has been referred to the aforemen-
tioned House Tort Reform Committee.

On a sad note, Frank Brochert passed away on March 8, 2006. Frank was a 
senior partner at Plunkett & Cooney and was a member of the firm for nearly 
four decades. He was the 2005 recipient of the Earl J. Cline Memorial Negli-
gence Award. He was passionate about his cases and understood the importance 
of civility. He was truly a warrior gentleman and will be missed. 
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Introduction
Since 1991, Michigan law has allowed defense counsel 

in personal injury litigation to communicate on an ex par-
te basis with the plaintiff’s health care providers, following 
the plaintiff’s waiver of the physician-patient privilege.1 
Michigan law recognizes these ex parte communications 
as a form of informal discovery.2 The status of ex parte 
communications was placed in question, however, when 
the federal regulations collectively known as the HIPAA3 
“Privacy Rule” became effective on April 14, 2003. These 
regulations broadly prohibit the use or disclosure of health 
information without the patient’s authorization, set forth 
detailed requirements for a valid authorization, specify the 
circumstances under which health information may be 
used or disclosed without the patient’s authorization, and 
preempt all contrary state laws which provide less protec-
tion for the privacy of health information.

Given the potential ramifications of a HIPAA viola-
tion, defense counsel is well advised to insure HIPAA 
compliance before engaging in ex parte communications 
with health providers. For a health care provider’s viola-
tion of HIPAA standards, the Department of Health and 
Human Services (HHS) Office for Civil Rights may im-
pose monetary penalties up to $100 per violation, up to 
$25,000 per year, for each requirement or prohibition 
violated.4 

Moreover, “[a] person” who knowingly obtains or dis-
closes protected health information in violation of HIPAA 
can be fined between $50,000 and $250,000 and/or be 
imprisoned for one to ten years.5

Furthermore, defense counsel (and/or the defendant) 
can be sanctioned by the court in which the personal in-
jury action is pending. Thus, in one reported decision, a 
trial court precluded defense counsel from eliciting expert 
testimony from treating physicians with whom he had 
met on an ex parte basis.6 In an unpublished decision, 
the Michigan Court of Appeals has stated that, pursuant 
to their inherent authority to impose sanctions on the 

basis of the misconduct of a party or an attorney, trial 
courts may impose sanctions for HIPAA violations in the 
discovery context.7 More specifically, the Court held that 
trial courts may treat discovery obtained in violation of 
HIPAA as a discovery violation under MCR 2.313(B).8 

The following sections of this article will outline the 
standards that must be satisfied, particularly with re-
gard to ex parte communications, in order to avoid a 
HIPAA violation. 

HIPAA Preemption of State Law 
 HIPAA contains an express preemption provision 

which provides that, except as provided in 42 USCA § 
1320d-7(a)(2) or by the Secretary of the Department of 
HHS, the statute and the regulations promulgated there-
under “supersede any contrary provision of State law. . .”9 
HIPAA also provides, however, that the privacy regulations 
promulgated by HHS “shall not supercede a contrary pro-
vision of State law, if the provision of State law imposes 
requirements, standards, or implementation specifications 
that are more stringent than the requirements, standards, 
or implementation specifications imposed under the reg-
ulation.”10 A standard, requirement, or implementation 
specification adopted under the privacy regulations “that 
is contrary to a provision of State law preempts the provi-
sion of State law. . .”11 The HIPAA regulations do not, 
however, preempt or supersede state law if the state law 
“relates to the privacy of individually identifiable health 
information and is more stringent than a standard, require-
ment, or implementation specification” adopted under 

HIPAA.12 (Emphasis added). 
A state law is deemed to be 
“more stringent” if it meets 
any one of six criteria.13 In 
general, these criteria are de-
signed to identify state laws 
which: (1) prohibit or restrict 

a use or disclosure of health information in circumstances 
under which such use or disclosure would be permitted 
by the Privacy Rule, (2) provide an individual with greater 
access to his/her health information, (3) provide a great-
er amount of information regarding use and disclosure 
of his/her health information, rights, and remedies, (4) 
provide requirements that narrow the scope or duration, 

HIPAA AND EX PARTE INTERVIEWS WITH A PLAINTIFF’S 
TREATING PHYSICIANS 
BY RAYMOND W. MORGANTI

"Given the potential ramifications of a HIPAA violation, 
defense counsel is well advised to insure HIPAA compliance 
before engaging in ex parte communications with health 
providers." 
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increase the privacy protections afforded, or reduce the 
coercive effect of the circumstances surrounding express 
legal permission from an individual, (5) provide for the 
retention or reporting of more detailed information or for 
a longer duration relating to accounting of disclosures, (6) 
with respect to any other matter, provide greater privacy 
protection for health information.

The Privacy Rule in General
The Privacy Rule provides that “[e]xcept as otherwise 

permitted or required by this subchapter, a covered en-
tity may not use or disclose protected health information 
without an authorization that is valid under” the Privacy 
Rule.14 Under this rule, the term “health information” 
includes any information, whether oral or recorded in any 
form or medium, that: 

(1) Is created or received by a health care pro-
vider; and 

(2) Relates to the past, present, or future physi-
cal or mental health or condition of an in-
dividual; the provision of health care to an 
individual; or the past, present, or future 
payment for the provision of health care to 
an individual.15

 
The obligations of the Privacy Rule apply to a “covered 

entity.” The phrase “covered entity” is defined to mean a 
health plan, health care clearinghouse, or a health care 
provider who transmits any health information in elec-
tronic form in connection with a transaction “covered by 
this subchapter.”16

The rule also specifies the elements which must be 
contained in a valid authorization for uses and disclosures 
of health information not otherwise allowed by the rule.17 
If use or disclosure is made pursuant to an authorization, 
“such use or disclosure must be consistent with such au-
thorization.”18

Exceptions to the Privacy Rule for Judicial or 
Administrative Proceedings 

Proposed language in an early draft of the Privacy Rule 
would have permitted disclosure of health information if 
an individual who is party to a proceeding puts his or her 
medical condition or history at issue.19 This provision was 
deleted from the final rule. Moreover, the Privacy Rule 
does not incorporate the methods allowed by Michigan 
law for the waiver by operation of law of the protection 
of health information. Under Michigan law, any privilege 
regarding medical information is waived by operation of 
law if: (1) the patient files a personal injury action, and 
produces a physician as a witness in the plaintiff’s own 
behalf who has treated the plaintiff for the injury or for 

any disease or condition which serves as the basis for the 
action,20 or (2) a party to litigation fails to timely assert 
the privilege in response to a discovery request,21 or (3)  
the patient issues a Notice of Intent to File a Medical 
Malpractice Action or files a medical malpractice action.22 
Because the standards imposed by the Privacy Rule are 
stricter than Michigan law with regard to the circum-
stances under which a health care provider may disclose 
a patient’s health information, the Privacy Rule preempts 
Michigan law regarding the waiver of protection of health 
information in personal injury litigation.23 

With the exception of “psychotherapy notes,”24 how-
ever, the Privacy Rule does recognize several situations in 
which a covered entity may, without the authorization of 
the patient, disclose protected health information in the 
course of a judicial or administrative proceeding. 

One such situation is “[i]n response to an order of a 
court or administrative tribunal, provided that the cov-
ered entity discloses only the protected health informa-
tion expressly authorized by such order.”25

A health care provider may also disclose health informa-
tion without the written authorization of the individual:

“In response to a subpoena, discovery request, 
or other lawful process, that is not accompanied 
by an order of a court or administrative tribu-
nal, if the covered entity receives satisfactory as-
surance . . . from the party seeking the informa-
tion that reasonable efforts have been made by 
such party to ensure that the individual who is 
the subject of the protected health information 
that has been requested has been given notice of 
the request.”26

For purposes of this provision, a covered entity re-
ceives “satisfactory assurances” from a party seeking pro-
tecting health information if the covered entity receives 
from such party a written statement and accompanying 
documentation demonstrating that:

(1) The party requesting such information has 
made a good faith attempt to provide writ-
ten notice to the individual;

(2) The notice included sufficient information 
about the litigation or proceeding to permit 
the individual to raise an objection to the 
court or administrative tribunal; and

(3) The time for the individual to raise objec-
tions to the court or administrative tribunal 
has elapsed, and

(a) No objections were filed; or

Continued on page 6
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(b) All objections filed by the individual 
have been resolved by the court or the 
administrative tribunal and the disclo-
sures being sought are consistent with 
such resolution.27

 
Finally, a health care provider may also disclose protect-

ed health information, without the written authorization of 
the individual and without a court order, as follows:

“In response to a subpoena, discovery request, 
or other lawful process, . . . if the covered entity 
receives satisfactory assurance . . . from the party 
seeking the information that reasonable efforts 
have been made by such party to secure a qualified 
protective order . . .”28

For purposes of this exception, a covered entity re-
ceives “satisfactory assurances” from a party seeking health 
information if the covered entity receives from such party 
a written statement and accompanying documentation 
demonstrating that:

(1)  The parties to the dispute giving rise to the 
request for information have agreed to a 
qualified protective order and have present-
ed it to the court or administrative tribunal 
with jurisdiction over the dispute; or

(2)  The party seeking the protected health in-
formation has requested a qualified protec-
tive order from such court or administra-
tive tribunal.29

Within the meaning of this provision, a “qualified pro-
tective order” (QPO) is an order of a court or of an ad-
ministrative tribunal or a stipulation by the parties to the 
litigation or administrative proceeding that:

(1)  Prohibits the parties from using or disclos-
ing the protected health information for 
any purpose other than the litigation or 
proceeding for which such information was 
requested; and

(2)  Requires the return to the covered entity or 
destruction of the protected health informa-
tion (including all copies made) at the end of 
the litigation or proceeding.30  

HIPAA does not expressly approve or disapprove of in-
formal discovery in general, or ex parte communications 
with health providers in particular.31 Indeed, HIPAA does 

not set forth any definition of the term “discovery request” 
and does not distinguish between formal and informal 
discovery. Accordingly, the general trend of available deci-
sions to date is to hold that HIPAA does not preempt state 
law recognizing ex parte meetings with health providers as 
a form of informal discovery.32 Beyond this point, how-
ever, the available decisions adopt divergent approaches 
in their efforts to bring ex parte meetings into compliance 
with HIPAA. In New York and New Jersey, the general 
approach is to order the plaintiff to provide the defendant 
with a HIPAA compliant authorization, with additional 
conditions included, for ex parte meetings with plaintiff’s 
health care providers.33 The validity of this approach is 
rather questionable, however. In practical effect, this is 
simply a procedure whereby the plaintiff is deemed to 
have waived his or her HIPAA rights by operation of a less 
stringent state law,34 a result that is contrary to HIPAA 
preemption. 

An approach that is more consistent with the Priva-
cy Rule is the one adopted by the United States District 
Court for the Northern District of New York and the 
United States District Court for the Eastern District of 
Michigan. This approach considers a request for ex parte 
meetings to be a discovery request within the meaning of 
the Privacy Rule.35 On this basis, ex parte meetings are 
allowed by HIPAA if the covered entity receives satisfac-
tory assurance from defense counsel that reasonable ef-
forts have been made by him or her to secure a QPO.36 
The QPO must include the two conditions (listed above) 
expressly required by the Privacy Rule. The rule does not 
explicitly require the imposition of any other conditions. 
Nonetheless, neither federal court felt comfortable with a 
barebones QPO. Each court expressed concern that the 
health care provider understand the purpose and non-
mandatory nature of the ex parte communication. Ac-
cordingly, the federal court in New York included the fol-
lowing additional provisions in the QPO:

(1) The order should be captioned “Qualified 
Protective Order and Authorization” and 
shall be used exclusively for the interview of 
the specified health care provider.

(2) A recitation on the document’s face in bold 
letters that the purpose of the disclosure is 
not at the request of the patient, but that 
the patient has been put on notice of the or-
der, and that the purpose of the information 
sought is to assist the Defendants in defense 
of a lawsuit brought by the Plaintiff. 
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The court also ordered that the Defendants must advise 
the witness that the QPO did not compel her to partici-
pate in an interview against her wishes, nor to participate 
outside the presence of her attorney if she wished to have 
one present. The court did not require this advice to be 
included in the QPO. The purpose of advising the health 
care provider that she could have an attorney present is 
not quite clear, but it may have been due to a potential for 
liability on the part of the witness herself. The health care 
provider made the phone call which led to the plaintiff 
being taken into custody, ultimately leading to plaintiff’s 
allegation of a violation of civil rights and false imprison-
ment. Furthermore, the court noted that the health care 
provider already had an attorney who might prevent the 
ex parte interview. 

In Croskey v. BMW,37 Judge Nancy Edmunds of the 
United States District Court for the Eastern District of 
Michigan adopted an approach similar to that of the fed-
eral court in New York. In Croskey, Judge Edmunds held 
that a HIPAA compliant QPO does not require either no-
tice to the plaintiff or plaintiff’s consent before the defen-
dant could be allowed to have ex parte communications 
with plaintiff’s health care providers. The judge also held, 
however, that the QPO must provide explicit notice to the 
health care providers regarding the purpose of the inter-
view and the fact that the interview was not mandatory. 

Conclusion
Although the interplay between HIPAA and Michi-

gan’s rules of discovery has yet to be addressed in a pub-
lished Michigan decision, the basic guiding principles are 
reasonably discernible. Defense counsel can no longer rely 
upon Michigan law as a sufficient basis for conducting 
ex parte meetings with a plaintiff’s health care provid-
ers. HIPAA now controls the circumstances under which 
health information may be used or disclosed. Nonethe-
less, informal discovery by means of ex parte communica-
tions with a plaintiff’s health care providers is not incon-
sistent with the Privacy Rule. By seeking a QPO before 
having ex parte communications with a plaintiff’s health 
care provider, defense counsel can avoid running afoul of 
HIPAA. 

Raymond W. Morganti is a principal member of the 
law firm of Siemion, Huckabay, Bodary, Padilla, Morganti 
& Bowerman, P.C. in Southfield, Michigan.  Mr. Morganti 
received a Bachelor of Arts Degree from Michigan State Uni-
versity in 1973 and is a 1976 graduate of the University 
of Detroit School of Law.  Mr. Morganti specializes in the 
litigation of tort and insurance matters at both the trial and 
appellate levels.  

Ray can be reached at :
Siemion Huckabay Bodary Padilla 

Morganti & Bowerman, P.C.
One Towne Square Ste 1400

Southfield, MI 48076
Phone: 248-357-1400

Fax: 248-357-3343
rmorganti@siemion-huckabay.com
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This year we are pleased to present the 
fourth annual Earl J. Cline Memorial Neg-
ligence Award to George J. Bedrosian in 
recognition of his superb skills as a prac-
ticing attorney in the field of negligence 
law. Mr. Bedrosian joins such past honor-
ees as Earl Cline, Michael Stacey, Samuel 
Garzia, and Frank Brochert. Congratula-
tions, George!!! 

George specializes in alternative dis-
pute resolution, practicing facilitation, 
mediation, and arbitration. In his past 
years of practice, he has been a member 
of the Michigan Supreme Court Committee of Standard 
Jury Instructions, Advisory Council for the American Ar-
bitration Association Accident Claims Committee, and 

the Board of Visitors at Wayne State Uni-
versity Law School. He was a past chair-
person of the Negligence Law Section, 
State of Michigan Attorney Grievance 
Commission, and a past president of the 
Michigan Trial Lawyers Association. His 
current associations include his role as a 
fellow at the International Academy of 
Trial Lawyers, American College of Trial 
Lawyers, and Advocate of the American 
Board of Trial Advocates. He was ap-
pointed the Court Ombudsman for the 
United States District Court – Eastern 

District of Michigan in February of 2005. Mr. Bedrosian 
is also a past recipient of the Detroit Metropolitan Bar As-
sociation Nathan B. Goodnow President’s Award.

2006 EARL J. CLINE MEMORIAL NEGLIGENCE AWARD

George J. Bedrosian
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Trial Practice Book Available

About the Author

David R. Parker is a shareholder in the firm of Charfoos & Christensen, P.C. 
He is an appellate specialist who became associated with the firm in 1983. In his present role 

with the firm, he has primary responsibility for appeals in the Michigan Supreme Court, the Michigan 
Court of Appeals, the United States Sixth Circuit Court of Appeals, and the United States Supreme 
Court. He also heads the firm’s research department, assists in briefing dispositive motions in trial 
court, and prepares seminar material. Parker’s keen interest in the art of writing briefs and his strong 
presentational skills have earned him the well-deserved respect of the state's legal community. 

 Parker assisted in researching, drafting, and editing the widely used book, Personal Injury 
Practice: Technique and Technology, which he updates periodically for the publisher. His other works 
include Starting the Case in the 90’s: A Current Manual of Michigan Complaints; Michigan Medical 
Malpractice Cases Annotated: 1987-1993; Still Starting the Case-2001: An Updated Collection of 
Michigan Complaints; The Works: Medical Malpractice 1993-1997; and The Works Part II: Medical 
Malpractice Cases 1998-2003.

David R. Parker
Charfoos & Christensen, P.C.

5510 Woodward Ave
Detroit, MI 48202

Phone: 313-875-8080 
Fax:313-875-8522

drparker@c2law.com

Cost: Section Members $26
 Non-Member  $36

 
“A handy primer that will benefit the new 
practitioner as well as the seasoned trial lawyer.”  

Robert June  
Law Offices of  Robert June, P.C. 

Chair of  the Litigation Section, 2004 

 “The Negligence Law Section’s Trial Handbook 
is concise, yet useful.  This book is a great 
resource for both new and experienced lawyers.” 

 
D. Andrew Portinga 

Miller, Johnson, Snell & Cummiskey, P.L.C. 
Chair of  the Young Lawyers Section, 2004 

 

To order your copy of the Negligence Law Section 
– Trial Practice Book send your name, firm and mailing 

address, along with your check made payable 
to the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section 

PO Box 66 
Grand Ledge, MI 48837 
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Structured Settlement 
Consulting

We Provide Much More Than 
Annuity Quotes

SFA has been easing the financial concerns 
of claimants since 1985.

For more information on Structured 
Settlements, please call:

Cynthia Tewes Whitaker, MBA, CSSC

1-800-535-5492, ext. 15

MEMBER PROFILE

Steve Galbraith has been a resident of the Detroit 
area since birth. After graduating from Northville High 
School, he attended Michigan State University, where he 
received a bachelor of arts in 1972. Being the first member 
of his family to graduate from college, Steve felt motivated 
to further his education and follow his interest in law. He 
received his juris doctorate degree from the Detroit Col-
lege of Law in 1977.

Steve’s firm, Galbraith & Booms, was established in 
1982 and his practice focuses on the area of personal in-
jury litigation. In his area of law, Steve has found keeping 
current with appellate decisions which modify existing 
case law and legislative changes concerning “Tort Reform” 
to be most challenging. Steve is quite proud of a domestic 
violence brochure he helped create when he chaired the 
OCBA Medical-Legal Committee. The brochure provid-
ed information to physicians concerning when and how 
to report domestic violence, and it was circulated to more 
than 5,000 Michigan physicians and hospitals.

He became involved in the Negligence Law Section 
early in his career. His wife, Linda, was a former chair-

person of the section. Steve has found the section to be 
a great way to bond with other attorneys and promote 
common interests. 

Galbraith feels involvement in the section gives plain-
tiff and defense attorneys a unified voice to the State Bar 
of Michigan, allowing common concerns involving Neg-
ligence Law practice issues to be heard.

Outside the office, Steve enjoys boating, snow skiing, 
and spending time with his children. 

Steve Galbraith
Galbraith & Booms

29777 Telegraph Road #1460
Southfield, MI 48034

248-357-3910
248-357-2665

sgalbraith@galbraithbooms.com
www.galbraightbooms.com

PETER L. DUNLAP
MEDIATOR

FACILITATOR

ARBITRATOR

PETER DUNLAP HAS BEEN A MEDIATOR AND

ARBITRATOR SINCE 1975 AND HAS FACILITATED OVER

100 CASES SINCE THE ADOPTION OF MCR 2.410-2.411.
HE SERVED AS A MEMBER OF THE NEGLIGENCE SECTION

COUNCIL FOR FIVE YEARS.

PETER L. DUNLAP

124 WEST ALLEGAN

SUITE 1000
LANSING, MI 48933

517/377-0804
PDUNLAP@FRASERLAWFIRM.COM
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LEGISLATIVE UPDATE
BY TODD N. TENNIS, CAPITOL SERVICES, INC.

TORT REFORM BACK IN THE SPOTLIGHT

Just when you thought it was safe to go back into the 
courtroom…

Near the end of 2005, Speaker of the House Craig 
DeRoche created a brand new standing committee in 
the Michigan House. Dubbed the House Committee 
on Tort Reform, it was charged with reviewing the im-
pact that the tort reforms of the 1980s and 1990s have 
had on Michigan jurisprudence. The committee was 
also asked to make recommendations for any further 
changes which are necessary, if any.

Representative Kevin Elsenheimer (R-Bellaire) was 
named chair of the committee. Representative Elsen-
heimer is an attorney who has experience with both 
civil and criminal litigation. After being named chair, 
he reached out to interest groups on both sides of the 
tort reform issue to craft an agenda for the committee 
to address over the course of this year.

The first several meetings of the committee focused on 
the history of Michigan’s tort reforms. Presenters included 
former Speaker of the House Lew Dodak, noted defense 
attorney Richard Kitch, several past presidents of the State 
Bar of Michigan, a representative of the American Tort 
Reform Association, and former Governor John Engler. 
Although this portion of the committee’s work was sup-
posed to be informational and impartial, the personal po-
sitions of many of the presenters – or the organizations 
they represented – managed to creep into the discussion. 

Over the next several months, the committee will take 
testimony from organizations on both sides of the tort re-
form debate. They are expected to hear from groups such 
as the Michigan State Medical Society, the Michigan Trial 
Lawyers Association, the Michigan Insurance Institute, 
and the Michigan Chamber of Commerce. The Negli-
gence Law Section will also give testimony to the com-
mittee, in particular to advocate on behalf of changes to 
affidavit of merit requirements.

Chairman Elsenheimer has laid out several issues that 
he plans to address in the Tort Reform Committee this year. 
These include the FDA Immunity issue, asbestos/mold liti-
gation, and the affidavit of merit. In relation to the affida-
vit of merit, Representative Elsenheimer has also expressed 
support for dealing with the recent Apsey issue which seri-
ously affects the ability to obtain out of state affidavits.

It is interesting to note that this agenda focuses on ar-
eas where the earlier tort reforms may have gone too far 
(FDA Immunity) or had unintended consequences (Af-
fidavit of Merit). If nothing else, the committee is provid-
ing a forum to address these issues. The message from the 
typically pro-tort reform groups has so far been that the 
system is working fine and no changes need to be made. 
The trial bar will have their work cut out for them to 
convince a conservative audience to revamp tort reforms 
which have gone beyond barring frivolous suits but which 
are today kicking many meritorious claims as well.

On a related note, legislation seeking to make amend-
ments to the affidavit of merit requirements was recently 
introduced by Senator Bruce Patterson (R-Canton). Sen-
ate Bills 1149 and 1150 mirror legislation sponsored by 
former State Representative Jim Howell last session which 
passed the House but died in the Senate. The main thrust 
of the bills would allow affidavits that are technically defi-
cient to be corrected without having a negative impact on 
the party. Members living in Senator Patterson’s district 
are encouraged to send him a note of thanks for his leader-
ship on this issue. 

Todd N. Tennis has been a lobbyist with Capitol Ser-
vices, Inc., a multi-client lobbying firm that has special-
ized in representing non-profit organizations since 1995. 
Prior to becoming a lobbyist, Todd earned a degree in 
political science from the University of Michigan, and 
worked as a staff representative for former State Sena-
tor Fred Dillingham. He has represented the Negligence 
Law Section of the State Bar since 1999. Todd lives in 
Lansing with his wife Cheryl and son Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend 
Lansing, MI 48933

Phone: 517-372-0860
Fax: 517-372- 0723
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3000 Town Center • Suite 2550 • Southfield, MI • 48075
Phone: 800-229-2228 • Fax: 248-208-8745

www.settlementconsultants.com 

Thomas W. Stockett, CSSC 

Your Settlement Planning Team 

STRUCTURED SETTLEMENTS... FINANCIAL PLANNING... SPECIAL NEEDS TRUSTS... 
SETTLEMENT PRESERVATION TRUSTS... MEDICARE SET-ASIDE TRUSTS...  

SETTLEMENT CONSULTING... QUALIFIED SETTLEMENT FUNDS

Rolf H. Koseck, CSSC 

Boca Raton • Charleston • Cleveland • Columbus • Detroit 
Harrisburg • Kansas City • Pittsburgh 

®


