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FROM THE CHAIR

PAST

CHAIRPERSON�S

DINNER

It has been a tradition
every year in the spring
for the Negligence Coun-
cil to host a dinner honor-
ing the Past Chairpersons
of the Council who have
served over its now 45
year existence. This year,
the reception and dinner

were held on April 14, 2000 at the Detroit Golf Club. We
were honored with the presence of several special
guests, including Supreme Court Justice Marilyn
Kelly, Wayne County Circuit Court Judge Cynthia
Stephens, and State Bar President Al Butzbaugh. Past
Chairpersons who attended this enjoyable evening
included Linda Galbraith (1998-1999), Carol McNeilage
(1997-1998), Joseph Lujan (1994-1995), Paul Rosen
(1993-1994), Kathleen Bogas (1991-1992), Clifford Hart
(1981-1982), William Booth (1976-1977), John Kruse
(1974-1975), and Richard Harvey (1968-1969). Unlike
most other sections of the State Bar, the Negligence
Council, the governing body of our section, consists
of negligence law practitioners from both the plaintiff
and defense bar in equal proportions. It is always en-
joyable to experience the company and camaraderie of
practitioners who ordinarily would be fierce oppo-
nents in an adversarial litigation system. Those who
have previously served as council members and offic-
ers of the Negligence Council uniformly agree that this
camaraderie and mutual cooperation toward the im-
provement of negligence law in the State of Michigan
is one of the best parts of the entire experience. It was
a pleasure to see and greet many who have served in
this position over the last four decades.

SPRING SEMINAR

It is also tradition for the Negligence Council to
sponsor a Spring Seminar every year. This year, the
seminar was held over the weekend of May 4th through
May 7th at the new Paris Hotel in Las Vegas. Over 75
persons accompanied us to Las Vegas and had an en-

joyable experience flavoring the ambience
of the great architectural masterpieces of
Paris as reconstructed in this newly opened
hotel complex. The seminar participants re-
ceived timely information regarding current
trends affecting the practice of negligence
law. Our program was moderated by Timo-
thy Knecht, and featured speaker Lisa
Timmons, Executive Director of the Wayne
County Mediation Tribunal discussing pro-
posed Court Rule changes to the Mediation
Court Rule and adding rules governing al-
ternative dispute resolution. Former Negli-
gence Section Chairperson, Joseph Lujan,
gave a timely and informative presentation
on the increasing influence of alternative
dispute resolution on the practice of negli-
gence law. Presentations were also made by
Peter Dunlap on the proposed ABA rule
changes that would permit �multi-disciplin-
ary practices,� Victor Bowman on medical
malpractice recent cases, and Tim Donovan
on no-fault automobile law. The Spring
Seminar of the Negligence Section is always
a well balanced mixture of quality educa-
tional presentations and fun. I encourage
your future participation next year.

ANNUAL MEETING AND SEMINAR

Plans are underway for the Negligence
Section Annual Business Meeting and
Seminar which will take place this year at
Cobo Hall in Detroit on September 22, 2000.
The State Bar of Michigan Annual Meeting
will occur over the days of September 20th

through September 22nd in Detroit at Cobo
Hall. I encourage your participation in all of
the events of the Annual Meeting, and es-
pecially the seminar for the Negligence Sec-
tion which will occur from 9:30 a.m. until
11:30 a.m. on Friday morning. Details regard-
ing the topics and speakers for this seminar
will follow in our next issue of this newslet-
ter.

LEGISLATIVE ACTIVITY

Popular commentator Garrison Keillor
often begins his weekly monologue with the
phrase: �Its been a quiet week in Lake

Timothy J. Donovan
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Wobegon.� A similar remark could be made about the current legis-
lative session. For those who are practitioners in the areas of neg-
ligence law, no news most times is good news. The onslaught of
tort reform changes in the past several years have probably con-
tributed to more confusion and appellate litigation than certainly
was intended. Because this is an election year for the House of
Representatives, those most knowledgeable of the political tem-
perament expect few controversial legislative initiatives until the
legislative election cycle has completed. Gun owner liability and
HMO liability may prove to be the exception. In any case, we con-
tinue to work with our lobbyists to monitor pending legislation that
affects the practice of negligence law. We continue to oppose new
initiatives to grant expanded or further immunities, and certainly
will oppose any effort to enact loser pay legislation.

THIS NEWSLETTER

I would like to thank all of you who have offered praise and
encouragement for the changes that are occurring with this news-
letter. So far, comments are unanimously in favor of the conversion
to a quarterly newsletter and to the other substantive changes that
we have made. Even so, we are open to all commentary, both posi-
tive and negative, and will seek to continue to improve this publica-
tion in the coming months and years.

In this issue, we continue the previous format of a �Point-
Counterpoint� article on an issue of substance affecting the prac-
tice of negligence law. We chose for this issue�s topic the ever
growing trend toward legislative imposition of evidentiary rules on
our court system. The tension between the judicial branch and
legislative branch in this arena is obvious. As Professor Elliott
Glicksman our �Point� author argues, the adoption and implemen-
tation of rules of evidence by our judicial branch is centuries old. In
recent years, the legislative branch of our State of Michigan gov-
ernment has enacted specific evidentiary rules embodied within
various statutes, including MCLA 600.2169, which governs the
qualifications of expert witnesses in medical malpractice litigation.
The conflict between this rule and Michigan Rule of Evidence 702
was addressed in 1999 in the Supreme Court case of McDougall v
Shanz, 461 Mich 15 (1999). Although the Supreme Court has upheld
the legislative enactment of qualification standards for expert wit-
nesses in medical malpractice cases, even so, the debate contin-
ues. Elliott Glicksman, Professor of Evidence and Constitutional
Law, Thomas M. Cooley Law School, argues against such legisla-
tively imposed evidence rules on the basis that the legislature,
pressured by interest groups and led by controversial events,
would be too often tempted to precipitously cause change to evi-
dence rules that had judicially developed over centuries. Accord-
ing to this view, the judiciary remains in a far better position to
review trial practices than the legislature.

Speaking for the legislature on this issue is Representative
Andrew Richner, R-Grosse Pointe, Chair of the Family and Civil
Law Committee. As with last quarter�s issue, this particular topic
represents an issue of major importance and substance to all of us
who practice negligence law in this state. No matter what your
particular political persuasion, we hope that the discussion con-
tained in these two articles will provide food for thought and a more
elevated conversation amongst us all on this topic. As always,
your comments and thoughts regarding this newsletter and the
other activities of the Negligence Section are welcome.

Timothy J. Donovan

The opinions expressed in the Negligence
Law Quarterly  are those of the authors.
Send correspondence and material for

publication to:

NEGLIGENCE LAW QUARTERLY
c/o  Steven A. Hicks, editor

Adams & Hicks PLC
504 South Creyts Road, Suite C

Lansing, MI  48917

(517) 323-2100
Facsimile (517) 323-2115

shicks1500@aol.com

In the Winter 2000 issue of this publication, the point/
counterpoint discussion addressed attorney free speech
rights. Ken Mogill, who defended attorney Jim Ford in a
widely publicized grievance action, argued that in disci-
plinary proceedings a subjective standard should be ap-
plied to determine whether an attorney made a public
statement with reckless disregard for its truth or falsity. In
response, attorney Joe Olson, a former insurance com-
missioner, advocated applying an objective standard in
such proceedings. Shortly before publication, the  State
Bar representative assembly voted in favor of adopting a
subjective standard. Subsequently, on March 28, 2000,
the Michigan Supreme Court upheld application of an ob-
jective standard in a disciplinary proceedings arising out
of false public statements made by a candidate for judicial
office in violation of Canon 7(B)(1)(d) of the Code of Judi-
cial Conduct, which prohibits a judicial candidate from
using any form of public communication that he or she
knew or reasonably should have known, was false, fraudu-
lent, misleading or deceptive. In Re Chmura, 416 Mich
517, 608 NW2d 31 (2000). While the Supreme Court�s rul-
ing in Chmura probably does not resolve the debate over
what standard applies in disciplinary proceedings arising
from public statements made by attorneys as opposed to
candidates for judicial office, it may be indicative of how
the current Supreme Court will approach that issue when
it comes up on appeal, possibly in Grievance Administra-
tor v Fieger, ADB #94-186-GA (1997), where an application
for leave to appeal is still pending.

Editor�s Note
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The following House Bills affecting
liability for negligence by private and/or
public entities have been enacted into
law.

HB 4010 limits liability by establishing
a rebuttable inference of safety for a defect
of less than 2 inches for sidewalks next to
county and state roads.

HB 4420  provides for the same good
samaritan immunity afforded to persons
who voluntarily try to save the life of a

heart attack victim by using CPR to persons using an automatic
external defibrillator .

HB 4424, HB 4469, HB 4587, HB 4588, & HB 4737 limit the
liability of financial institutions, government, and other
institutions for �computer date failure�.  The limitation on liability
does not apply to an action to recover damages for a wrongful
death or an injury to a person resulting from a computer date
failure.

HB 4187 & HB 4524 extend the statute of limitations for
domestic assault victims.

The following Senate Bills affecting liability for negligence by
private and/or public entities have been enacted into law.

SB 492 provides qualified immunity to the wireless telephone
industry for any civil action involving 911 communications.

SB 419 limits prison lawsuits.

SB 614 revises immunity for school employees administering
medicine.

SB 631 exempts school personnel from liability under certain
circumstances for permitting students to possess and use inhalers
for asthma.

SB 725 provides limited immunity from liability for certain
persons rendering emergency care or treatment using an automatic
external defibrillator.

The following Senate Bills passed and are now in the House.

SB 55 provides qualified immunity for all doctors and dentists
providing uncompensated non-emergency medical or dental care.
A similar bill (HB 5007) has been introduced in the House.

SB 319 would amend the Revised Judicature Act to limit
liability for non-economic losses recoverable against a
governmental agency arising out of the operation of a law
enforcement vehicle to $280,000/$500,000.  Also, the bill lists
several issues to be determined as questions of law which could be
decided by the court upon the motion of a party at any time before
entry of a judgment.

LEGISLATIVE UPDATE
By Richard P. Duranczyk

Richard P. Duranczyk

Continued on next page

SB 404 amends Part 209 of the Public Health Code as to
emergency medical services training in hospitals and expands
current immunity in clinical settings.

The following House Bills passed and are now in the Senate.

HB 4711 provides immunity to certain persons who report
injury by violence.

HB 4712 provides immunity from liability for domestic
violence victim advocates who assist domestic assault victims
applying for personal protection orders.

HB 5066 requires that courts review arrangements to sell
structured settlements.

HB 5232 requires court to dismiss a civil action by a
�perpetrator� of a crime against the victim.

HB 5747 provides for statutory liability of gun owners who
leave a firearm unattended when a juvenile gains access to the
firearm and injures or kills someone.  It provides numerous
exceptions from liability for gun owners who take certain
precautions to safeguard juveniles from having access to the
firearm.

The following bills have been introduced in the Senate.

SB 42 provides for a cause of action against an HMO for harm
to an insured.

SB 119 would adopt a �loser pays� rule for civil litigation.

SB 164 eliminates government immunity for loss or damage
done to weapons seized under the firearms act.  A similar bill (HB
4531) was introduced in the House.

SB 332 creates a cause of action for failure to settle claims
under certain circumstances.

SB 494 prohibits civil actions by government entities against
owners, dealers, or manufacturers.

SB 553 prohibits political subdivisions from bringing civil
actions against firearm owners, dealers, or manufacturers.

SB 674 provides for immunity from liability for certain
persons rendering emergency care or treatment.

SB 848 amends the governmental immunity act to provide
that the term �governmental function� would include an activity
whose expenses were charged or reimbursed by a private entity.  A
similar bill passed the Senate last session, but died in the House.

SB 887 establishes the �Uniform Correction or Clarification of
Defamation Act.

SB 900 would expand government immunity by limiting
liability for injuries caused for defective sidewalks, roads and
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LEGISLATIVE UPDATE
By Richard P. Duranczyk The Judiciary or the Legislature:

Who Should Make Rules of Evidence?highways. The legislation would impose caps on non-economic
damages.  Similar versions of this bill have passed the Senate in
past sessions.

SB 1170 would prohibit a cause of action for wrongful birth,
life and conception, except for gross negligence.

The following bills have been introduced in the House.

HB 4127 provides for a cause of action against an HMO for
harm to an insured.

HB 4165 provides for liability for drug manufacturers under
certain circumstances.

HB 4349 revise statute of limitations for HIV tainted plasma
products.

HB 4379 regulates liability of firearm owners, manufacturers
and dealers.

HB 4531 eliminates government immunity for damage to
seized firearms.

HB 4622 & 4623 limit prisoner lawsuits and restrict injunctive
relief by prisoners.

HB 4873 repeals the �fire fighters� rule�.

HB 4919 imposes liability on firearm owner for injury to
person or property.

HB 4933 creates the �Structured Settlement Protection Act�.

HB 5007 provides for immunity to physicians for
uncompensated care.

HB 5063 restores MSU physician liability to fix a mistake
made in 1986.

HB 5122 prohibits governmental civil actions related to
firearms.

HB 5255 revises use of force by school employees with
students.

HB 5339 provides immunity for donation of drugs and
medical supplies for use or distribution by non-profit and
charitable organizations.

HB 5511 & HB 5576 provide for independent review of
health care treatment decisions.

HB 5672 amends the government immunity act to grant
immunity to government personnel who are paid for by a private
entity.  (Same as SB 848).

As part of tort reform in 1986 (and later in 1993), the State
Legislature amended the Revised Judicature Act, in particular
MCLA 600.2169, to require that expert witnesses meet certain
qualifications in order to testify in a medical malpractice action.
Subsequently, in McDougall v Schanz, 461 Mich 15, 597 NW2d 148
(1999), the Michigan Supreme Court rejected an argument that
MCLA 600.2169 impermissibly infringed on the Court�s exclusive
authority under the State Constitution to promulgate rules
governing courtroom practice and procedure. While McDougall
appears to resolve this dispute, at least with regard to expert
witness testimony in medical malpractice lawsuits, MCLA 600.2169
is neither the first nor the last attempt by the State Legislature to
pass legislation which may ultimately affect courtroom practice
and procedure. Accordingly, we thought it fitting to ask the
question: Who should make rules of evidence � the judiciary or the
legislature?

Point/Counterpoint

1998-1999 Linda M. Galbraith
1997-1998 Carol A. McNeilage
1996-1997 Lamont E. Buffington
1995-1996 Janet M. Brandon
1994-1995 Joseph G. Lujan
1993-1994 Paul A. Rosen
1992-1993 Walter P. Griffin
1991-1992 Kathleen L. Bogas
1990-1991 J. Michael Fordncy
1989-1990 George T. Sinas
1988-1989 Robert G. Russell
1987-1988 Thomas D. Geil
1986-1987 Robert N. Hammond
1985-1986 Charles J. Barr
1984-1985 Richard J. McClear
1983-1984 James A. Tuck
1982-1983 Ronald E. Westen
1981-1982 Clifford H. Hart
1980-1981 David M. Tyler
1979-1980 Sherwin Schreier
1978-1979 Robert G. Chaklos, Sr.

1977-1978  Arnold M. Gordon
1976-1977  William D. Booth
1975-1976 George J. Bedrosian
1974-1975 John A. Kruse
1973-1974 James W. Baker
1972-1973 Kenneth S. Halsey
1971-1972  Richard B. Baxter
1970-1971  David V. Martin
1969-1970  Eugene D. Mossner
1968-1969  Richard A. Harvey
1967-1968 Saul M. Leach
1966-1967    Thompson Bennett
1965-1966 Robert E. Rutt
1963-1964   Hon. Cornelia G. Kennedy
1962-1963 Irvin E. Kerr
1961-1962  William J. Weinstein
1960-1961 Marcus L. Plant
1959-1960 A.D. Ruegsegger
1958-1959  Thomas W. Finucan
1956-1957 Carl Gussin
1955-1956   Leroy G. Vandeveer

Celebrating the 45th Year of the
Negligence Council

We Salute our Past Chairpersons!
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Point

By Professor Elliot B. Glicksman,

Thomas M. Cooley Law School

Plaintiff brought a medical malpractice action on behalf of
the estate of a patient who died from undiagnosed diabetes.
The trial court dismissed the lawsuit on the grounds that the
plaintiff�s expert was not qualified to testify as an expert under
MCLA §600.2169; MSA §27A.2169 even though he would
have been qualified as an expert under MRE 702. In a separate
medical malpractice case, a different trial court excluded
testimony from the plaintiff�s expert on the same grounds. On
consolidated appeal, the Court of Appeals affirmed both trial
court rulings. MCLA §600.2169; MSA §27A.2169 requires that
the plaintiff�s expert have the same specialty as the defendant
in the medical malpractice case.

While the Supreme Court recognized the conflict between
MCLA §600.2169; MSA §27A.2169 and MRE 702, it
nonetheless affirmed both trial court rulings which had applied
the statute�s requirements as to the qualification of experts in
medical malpractice actions. The majority concluded that the
statute, because it contained strict requirements concerning
qualifications of experts in medical malpractice cases, was an
enactment of substantive law, and consequently, it did not
impermissibly infringe on the constitutional authority of the
Supreme Court to make rules governing practice and
procedure.

Further, the Court held that such authority is violated only
when no clear legislative policy can be identified other than the
judicial dispatch of litigation. In all other cases, a court rule
should yield if it contravenes �a legislatively declared principle
of public policy, having as its basis something other than court
administration.� In its own words, the Court distinguished
between �procedural rules of evidence� and �evidentiary rules
of substantive law.� The Supreme Court�s ruling overturned
existing precedent first established in Perin v Peuler (On
Rehearing), 373 Mich 531, 130 NW2d 4 (1964) which had
previously affirmed the Court�s rule-making authority over
both practice and procedure.

McDougall v Schanz

For centuries, the Bench and Bar have
successfully used the rules of evidence
as judicially adopted and revised.
Modern codes of evidence, federal or
state, have modified these rules for trial
use.1 Over centuries of use, evidence
rules have been subject to academic
and judicial criticism leading to revision
and modification. This is particularly
evident in the development of scientific
rules of evidence.2

Historically, the judiciary has remained
the major focus for development and

modification of evidence rules of practice. The State of Michigan
for nearly a century has followed this tradition.1 Though, the
Federal Rules of Evidence are statutory in text, Congress has
conferred onto the Federal judiciary the power to create new
evidence rules or modify existing ones, so long as the change
remains procedural and not substantive.2 This process continues
to assure that evidence rule making, under Federal law, will be
reviewed and scrutinized by the governing body of the Federal

Judicial Conference of the United States. This process typically
involves academic commentators and members of the judiciary to
study and debate the necessity for any changes in the law of
evidence, prior to adoption.3

Though Congress maintains its dormant power to unilaterally
enact evidentiary rules, Congress has rarely so acted. The
acknowledged separation-of-power principles have traditionally
preserved judicial exclusivity for evidence rule-making authority.
Michigan and federal evidence law practice has generally
subscribed to the noted preference for judicial development of
evidence law principles.4

The rational justification for separations-of-power limits was
to prohibit excesses of power, one from the other, among and
between the three departments of government; legislative,
executive and judicial.

Our government is one whose powers have been carefully
apportioned between three distinct departments, which
emanate alike from the people, have their powers alike
limited and defined by the Constitution, our of equal
dignity, and within their respective spheres of action
equally independent. One makes the laws, another
applies the laws in contested cases, while the third must
see that the laws our executed. This division is accepted

Elliott Glicksman

Continued on next page

�Far too often, legislatures, state or federal, have
become subject to public pressures for change in

evidence or procedural practices.�

as a necessary in all free governments, and the very
apportionment of power to one department is understood
to be a prohibition of its exercise by either of the others.
The executive is forbidden to exercise judicial power by
the same implication which forbids courts to take upon
themselves his duties.5

Far too often, legislatures, state or federal, have become
subject to public pressures for change in evidence or procedural
practices. Perhaps these pressures emanate from the public�s
misunderstanding of evidence law application within our court
structure.6

The legislative motivation, in part, for revision of trial evidence
rules is to influence a trial outcome rather, than preserving
fundamental fairness to the forum. For centuries, the judiciary has
remained the unique institution to preserve and protect the trial
from undue pressures and influence. The judiciary has generally
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Point

supporting the wholesale conclusion that courts are misusing their
discretionary powers in the admission of expert witness testimony
in general, or in medical malpractice cases, in particular. More to
the point appears to be the legislative process to limit a litigant�s
court remedy, for alleged tort actions.

Responding to public debate, the Michigan legislature
enacted a specialized rule of evidence uniquely applying to expert
witness testimony in medical malpractice cases. This new
provision specifically requires that a proffered expert witness must
have the same practicing or teaching experiences as the defendant
physician currently has.11 This exact reading of M.C.L.A. 600.2169
could well invite the exclusion of most prominent medical school
Deans from the testifying arena simply because much of their time
is spent in administration at our medical school centers. To so
narrowly draft a rule of evidence, as the Michigan legislature did
here, is to reject all notions of flexibility and reason, inherent in our
codes of evidence, as developed by our judiciary.

It has long been recognized that adopted rules of evidence
may be amended by statutory action if not wholly inconsistent.

Courts are not required to
make unnecessary
constitutional decisions
regarding separations-of-
power conflict, if the statute
and the evidence rule is not
wholly irreconcilable, one
from the other.12

The conflict between
§ 2169 and MRE 702 is stark

and irreconcilable. Under MRE 702, trial courts have the discretionary
authority to permit expert witness testimony on the basis of their
knowledge, skill, experience, training, or education even if the expert
does not share the same practicing experiences as the defendant
professional, but the court is convinced of their knowledge of the
necessary standards of care that should have been followed in the
alleged malpractice case. MRE 702 has vested the trial court with
discretionary authority to allow an expert witness, if in their general
experiences, education and demonstrated understandings of the
professional defendant�s standards of practice are acknowledged by
the trial court as proper within its discretionary capacity. The common
law has long adhered to these standards of expert witness
acknowledgment.

Section 2169 now requires that an expert witness in a medical/
dental malpractice case be shown to have the same specialty and
practice or teaching experiences as that of the defendant
professional, at time of offer. Thus, generalists with ample
knowledge, experience and understandings of the practicing
standards of the defendant professional cannot testify in a court of
law here, unless they have the identical practicing or teaching
experiences as the challenged medical malpractice defendant.

This change was envisioned and intended to compel select
differences in qualifications of an expert witness in a medical
malpractice case from all other expert scenarios. This legislative
encroachment singularly demonstrates that legislative evidence
rule-making is more apt to be subject specific, result oriented and
overly responsive to group pressures.

�To so narrowly draft a rule of evidence, as the
Michigan legislature did here, is to reject all notions of

flexibility and reason, inherent in our codes of evidence,
as developed by our judiciary.�

remained insulated from public pressures for predisposed
outcomes.

The recent trend towards legislative revision or enactment of
evidence theory and principles is to promulgate subject oriented
and result ending rules of evidence, contrary to judicial history.
Such modification of ancient trial practices appears to be most
problematic. The historic judicial practice of promulgating trial
evidence rules was never intended to be subject select, nor result
specific. Rather, judicial enactment of evidence rules was and is
designed to preserve justice and uniformity at the trial forum.

This article is written to critically evaluate recent legislative
encroachments by both the State of Michigan and the Federal
Congress into traditional evidence law practices.5 This
commentator remains convinced that these legislative actions
compromise separation-of-power precepts by unilaterally
endorsing rule-making application for stated purposes as
influenced by public pressure. To unilaterally invite legislatures to
define and restrict evidence law tradition on questionable themes,
unfairly compromises separation-of-power limits and endangers
the cause of objectivity.

A modest trend away
from court promulgated
evidence rules to legislative
replacement efforts remains a
recurring theme on the
modern litigation stages, be
they State or Federal. Given
the ever increasing lay public
criticism of evidence rulings,
misunderstood at best, as applied in given litigation, legislators
have become sensitive to these reactions and have opted for
legislative interactions. Much of the legislative evidence revisions
remain subject selective and result based.

Within the last several decades, the Michigan legislature and
the Federal Congress enacted statutory limits on expert witness
qualification in medical/dental malpractice cases.7

Michigan like all other American jurisdictions generally
follows the time honored exclusive practice of trial court discretion
in the admission or exclusion of expert witness testimony.8

�The functioning of enacting and amending judicial
rules...has been committed exclusively to [this] court...a
function for which the legislature may not meddle or
interfere save as the Court may acquiesce and adopt for
retention at judicial will.�9

The public debate over the propriety and extent of medical
malpractice cases led the Michigan legislature to view this issue
with great concern. It is apparent that the legislature felt
empowered to modify the long standing judicial authority to wax
approval or rejection of expert witness testimony in medical
malpractice litigation. The legislature became convinced that some
courts were abusing their discretion regarding the admission of
expert testimony, thus their motive for selective action was to limit
the trial court�s historic discretion in evidence decision making.10

There does not appear to be any published objective studies
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�...We conclude that section 2169...[is] a wide-ranging
and substantial policy [change] relating to medical
malpractice actions against specialists. We agree that the
statute reflects a careful legislative balancing of policy
considerations about the importance of the medical
profession to the people of Michigan, the economic
viability of medical specialists, the social cost of
�defensive medicine�, the availability and afford ability of
medical care and health insurance, the allocations of risk,
the cost of malpractice insurance, and the manifold other
factors, including, no doubt, political factors -- all matters
well beyond the competence of the judiciary to reevaluate
as justiciable issues�13

Obviously, this revision in evidence law application by the
Michigan legislature is a bold attempt to turn the trial forum into an
arena of end results for those advocating a particular position,
unrelated to the issues of trial court balance of proffered proofs.
The acknowledgment of political and economic justification for the
noted changes to qualifications of an expert witness in medical
malpractice matters alone, supports the argument that the

legislative process appears to relate to issues of state, other than
promulgating rules of evidence for assuring a fair and just forum for
the litigants.

The Michigan Supreme Court in McDougall v Shanz was  called
upon to resolve the  inherent conflict between MRE 702 and §2169 in
medical malpractice cases. Early  on the court recognized the obvious
constitutional question of whether  or  not the enacted statutory
restrictions on expert witness testimony in medical malpractice cases,
was irreconcilable with evidence rule MRE 702. Given, that Michigan
adhered to the constitutional principle that courts and not the
legislature are empowered to promulgate rules of evidence, a
constitutional question of significant proportions was raised in this
case. The constitutional doctrine of separation-of-powers remained
the central focus of the contention. In matters of evidence and
procedure should our court system remain dominant or become
subservient to the wishes of our legislative dictates?

The separations-of-power doctrine has continuously been
practiced in Michigan, predating our statehood. Michigan�s first
constitution so noted:

�The powers of the government shall be divided into
three distinct departments; the Legislative, the Executive
and the Judicial; and one department shall never exercise
the powers of another, except in such cases as are
expressly provided for in this constitution.�14

In debating this issue, the majority court in McDougall
acknowledged the inherent difficulty of constitutionally upholding
an evidence statute which was wholly inconsistent with a judicially
adopted rule of evidence.

It is beyond question that the authority to determine rules
of practice [evidence] and procedure rests exclusively
with this Court. Indeed, this Court�s primacy in such
matters is established in our 1963 constitution:
The Supreme Court shall by general rules established,
modify, amend and simplify the practice and procedure in
all courts of this state.
The exclusive rule-making authority in matters of practice
and procedure is further reinforced by separation-of-
powers principles. (Emphasis supplied).15

Sensing its constitutional predicament of choosing between
court and legislative irreconcilable differences of expert witness
qualification, albeit in medical malpractice cases, the McDougall
court turned to the argument that though the high court may be
precluded constitutionally from setting aside evidence rules on
separation-of-power principles, the court was not precluded from
abrogating substantive law. In so doing, the court posed the
rhetorical question of whether or not evidence rules is purely
procedural in scope.

The judicial function constitutionally empowers the
courts to make their own rules of procedure, including
rules of evidence subject only to specific constitutional
limitations. Virtually all of the original rules of evidence
were invented by the courts...16

In deciding in the negative, the McDougall court then held
that the Michigan Supreme Court will no longer continue to
mechanically characterize all legislative statutes that resemble
rules of evidence as relating solely to court practice and procedure.
Writing for the majority court, Justice Young noted �Instead [we]
adopt a more thoughtful analysis that takes into account the
undeniable distinction between procedural rules of evidence and

evidentiary rules of substantive law.�17

This argument is merely makeweight. The Michigan Supreme
Court sought to uphold the legislative interdiction with respect to
qualifications of expert witnesses in select malpractice cases and
utilized this problematic thinking to accomplish their preconceived

Continued on next page

�To suggest that rules of evidence become
substantive law when they have traditionally been
known to be procedural on the raw strength of

quoting constitutional convention delegates, as the
McDougall majority does, is mere legal sophistry.�

�This revision in evidence law application by the
Michigan legislature is a bold attempt to turn
the trial forum into an arena of end results for

those advocating a particular position.�



8

notion. To suggest that rules of evidence become substantive law
when they have traditionally been known to be procedural on the
raw strength of quoting constitutional convention delegates, as
the McDougall majority does, is mere legal sophistry. Rules of
evidence have a long common law history and ought not to be
easily set aside by merely assigning them to a different category.
The argument that the legislature holds the key to such placement
is likewise problematic and worrisome. The majority court suggest
that the legislature is better equipped to undertake a deliberate
approach to make policy decisions of evidence law impact than the
courts. It cannot be denied that policy considerations have long
influenced the development of evidence law and the courts of
today as in yesteryear remain sensitive to evolutionary processes
of policy in developing modern codes of evidence. The dichotomy
between logical and legal relevance theory as it is applied to
character evidence principles, subsequent repair issues, hearsay
evidence law theory all relate to policy balance which our courts,
for centuries, have been uniquely equipped to undertake. Perhaps
in this case it is the choice of preference that should be debated
and not that of assigning
rules of evidence to a
category which has not
been, by separation-of-
powers doctrine otherwise
given.

In Perin v Peuler18 the
Michigan Supreme Court
upheld the exclusivity of evidence rule-making to the judiciary. The
McDougall court had to distinguish this prior precedent or abide
by its holding. The McDougall majority merely attacked the Perin
case in order to sustain its ill conceived position that evidence is
sometimes substantive law. This problematic attack was necessary
to sustain the ill conceived position that evidence is, selectively
substantive in nature. With such thinking the legislature can
define issues of substance and call it procedure and evidence; and
the legislature could feel free to define evidence and procedure and
call it substantive, all to support legislative encroachment into our
evidence halls, while our trial courts sit idly by, in bewilderment.

Should the McDougall case ever find uniform application,
many of our rules of evidence which contain and reflect policy
judgements, such as the hearsay rule, character evidence rules,
subsequent repair proofs, impeachment by prior conviction and
compromises of medical payment expenses, could be changed by
the legislature by merely suggesting that they are substantive law
and remain free targets for change.

�As...noted in the course of discussing due process
concerns, policy, not constitutional limitations, underlies
most of Michigan�s evidentiary code and the
determination of that policy has been explicitly left to this
court by article 6, §5 of the 1963 constitution...
accordingly, this argument falters as where the statute
addresses only a rule of evidence, by its very nature
procedural, the halting of such an intrusion would take
nothing away from the proper domain of the
legislature.�19

The Michigan Legislature in its will and haste to promulgate
select rules of evidence which significantly changed long-
standing evidence rule decision making, pierced the permissive
line of demarcation between two coequal branches of government,
and in doing so, compromised our court�s limitation and the
limitation of the legislature in the judiciary�s role.

�Until today, we have found no reason to depart from this
long standing doctrine in our recent decisions. As we
have noted, an indispensable ingredient of the concept of
coequal branches of government is that each branch must
recognize and respect the limits on its own authority and
the boundaries of the authority delegated to the other
branches.
As a prelude to the analysis of the instant case, I note
that, heretofore, it has been without question that the
authority to determine rules of procedure in judicial
matters rests exclusively with the judiciary and this court.
As we noted in Perin v Peuler...this rule-making authority

can be traced from our
earlier constitutions to
its present inception.
As we made clear in
Perin, the function of
enacting and
amending judicial
rules of practice and

procedure has been committed exclusively to this court; a
function with which the legislature may not meddle or
interfere save as the court may acquiesce and adopt for
retention at judicial will. Indeed, as we will see below our
decisions in this regard have to date, been so consistent
that the legislative analysis prepared in the course of the
drafting of this statute foresaw this very problem.�20

The unique appropriateness of judicial evidence rule-making,
instead of legislative enactment is the acknowledged notion that
evidence rules should not be subject driven, selectively applied, or
result oriented. Rather, evidence rules should be broad in scope,
uniform in application, where possible, and flexible in interpretation
so that the inherent virtue of judicial discretion in the admission or
exclusion of evidence proofs can be maintained. Too often, the
legislature is pressured by interest groups and led by controversial
events which precipitously cause change to evidence rules,
judicially developed over centuries. The judiciary remains in a
stronger position to review such trial practices than the legislature.

Our nation�s historic experiment with separation-of-powers
principles and familiarity by both bench and bar with evidence law
practice and procedure, as promulgated by our courts, should
strengthen our resolve to maintain the differences between our co-
equal branches of government as to the development and
application of evidence law. To do otherwise would necessarily
invite significant criticism of fairness in our trial forums.

Point

�. . . [E]vidence rules should be broad in scope, uniform in
application, where possible, and flexible in interpretation so
that the inherent virtue of judicial discretion in the admission

or exclusion of evidence proofs can be maintained.�
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Point

Andrew C. Richner

T o say that the judiciary has
held the exclusive, unabridged
and unquestionable authority

to prescribe all rules of procedure
within the courts is a misstatement of
history and law. Legislatures are not
only given the authority to enact
laws1 but pursuant to constitutionally
prescribed powers, legislatures are
given the authority to makes laws
regulating the practice of law in the
courts.2 The courts of the State of
Michigan have not been immune to
the implementation of laws affecting
courtroom practice. In fact, the Michigan Supreme Court
acknowledges the authority of the legislature to enact statutory
rules of evidence not in conflict with rules prescribed by the
Supreme Court, until the statute is superseded by rule or decision
of the court.3 Therefore, by precedent, history and the Supreme
Court�s own acknowledgment, the Court does not have exclusive
authority to promulgate the rules of practice in the courts,
specifically rules of evidence.

Federal law clearly establishes the legislative power to
prescribe court procedure.4 The Federal Rules of Evidence were
promulgated by a legislative body, the United States Congress.5

Congress not only granted the authority to the United States
Supreme Court to promulgate �general rules of practice and
procedure and rules of evidence,� but restricted that authority to
prohibit infringing substantive rights.6

Even in England acts of Parliament implemented rules of
practice in the courts.7 Therefore, it is inaccurate to state that the
judiciary has historically been the exclusive institution to critique,
modify, cultivate and promulgate rules of evidence.

The opposing commentator argues that the legislature�s
encroachment into the judiciary�s constitutional realm of
promulgating rules of evidence, first, violates the separation-of-
powers doctrine and second, jeopardizes fairness in the courtroom.
The arguments are made, and this article will respond, in the
context of McDougall v. Shanz, et al.8

This article will argue that the Supreme Court�s opinion in
McDougall has not permitted the legislature to encroach on the
Court�s turf. Also, it will argue that fairness is not jeopardized

Counterpoint

By State Representative Andrew C. Richner
and Jeffrey R. Sural, House Majority

Assistant Counsel

Continued on next page

�. . . [B]y precedent, history and the
Supreme Court�s own acknowledgment, the
Court does not have exclusive authority to

promulgate the rules of practice in the
courts, specifically rules of evidence.�
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when the legislature finds a need based on public policy and public
demand to enact an evidentiary rule when the Court has failed to
act. First, the Michigan Constitution of 1963, Article VI, §5 states:

The supreme court shall by general rules establish,
modify amend and simplify the practice and procedure in
all courts of this state. The distinctions between law and
equity proceedings shall, as far as practicable, be
abolished. The office of master in chancery is prohibited.

This provision merely gives the Court the authority to establish
rules of practice and procedure by �general rules.�9 Therefore
legislature is not precluded from enacting law prescribing
evidentiary rules.

There is no requirement that a power, if properly applied
to a certain subject matter, cannot be exercised because a
coordinate branch of the government also exercise a
power over the subject matter.

* * *
A constitutional court has inherent power to make rules
regulating its procedure. But it cannot be denied that the
legislature has power to pass statutes regulating the
practice of the courts.10

The Court has established its exclusivity for proscribing rules of
practice and procedure through its own opinions.11 This is under-
standable. The Court may have sought to preserve a certain power,
or exclusivity, that they assumed
over many years. No branch of
government that has held a cer-
tain power for many years will let
go of that power very willingly,
even if that power is assumed. In
an attempt to curb assumptions
of power (which invariably lead to
abuses of power) the United
States and the State of Michigan have employed the doctrine of
separation-of-powers.12

The separation-of-powers doctrine has worked to prohibit one
branch of government from unilaterally governing.13 This checks-
and-balances system ensures that all laws affecting the general
public will be scrutinized and criticized by all three branches of
government. This guarantees fairness and prevents abuses. When
the Supreme Court has the exclusive, unchecked authority to
establish rules of evidence, the balance is skewed. While these
rules may not affect the general public at the same time, they affect
the public that uses, voluntarily or involuntarily, the court system
to resolve grievances or wrongdoing.

Most laws or rules are constitutionally required to survive the
checks-and-balances system. The process, in an oversimplified
description, starts with the legislature proposing legislation. This
is usually as a result of a constituent or special interest presenting
a problem to the legislature. The legislature, being the branch most
representative of the people�s will, passes the proposed law by
majority vote in both houses. The executive branch representative,
who enforces the laws, has an opportunity to review the proposed
law. That person may sign the proposed law, enacting the law, or

Counterpoint

object to the proposed law by veto. Finally, if the law is enacted,
the courts have an opportunity, if presented, to review the law.
They may also �veto� the law if they find it violates the
constitution.

This process is explained to emphasize the point that enacted
legislation is scrutinized by all three branches of government, a
process which allows for any abuses of authority to be caught and
corrected. To allow one branch of government to implement laws or
rules affecting public policy violates the constitutional guarantees
that people will have input, and that the laws or rules will be
�checked� for fairness and constitutionality by the other branches.

The legislature, as a representative body, is the
constitutionally assigned branch of government to decide and
enact public policy. These enactments reflect the will of the people
of the State of Michigan. The legislature allows people more direct
access to their state government. It involves them in the formation
of the laws that govern them. For this reason these laws are given
deference by the courts as constitutional.14 And for this reason,
decisions of public policy should be yielded to by other rules
unilaterally promulgated by one branch of government.

It is not the intent of this article to debate the test to be used by
the courts to determine when a court rule should supersede a
statute. We understand there are many tests that have been
created and employed over time.15 We respect the Constitution and
the authority it conveys to the Supreme Court to make the rules of
practice and procedure. We do believe that whether a rule of
evidence is a rule of practice and procedure can be debated.

However, regardless of the
method used, a reviewing court
must first find a conflict, and
second, ask whether the statute
embodies public policy concerns
and not simply the administration
of the court.

Judge Clifford Taylor best
expressed this method in his

dissenting opinion in McDougall v. Eliuk16 when he wrote:

Rather, I believe the rule to be discerned is that, when the
Legislature acts to make a rule of evidence or court rule
more specific on the basis of public policy concerns, it will
be upheld on judicial review, especially when such a
statute addresses more than a purely evidentiary matter.
Stated somewhat differently, when the Legislature enacts
a statute implicating a matter of public policy concern,
carried out through evidentiary means, that statute must
be found constitutional.17

This is not an uncommon or politically motivated opinion, as
alluded to by the dissent in McDougall.18 The Supreme Court has
been criticized in the past for over looking public policy
considerations of the legislature when selecting a court rule over a
statue.19 This disregard, coupled with the Supreme Court�s
reluctance to define the scope of its rule-making authority20,
creates an imbalance in the separation of powers. It gives the Court
the power to ignore the otherwise constitutional will of the people
in favor of its own.

The Supreme Court�s decision in McDougall recognized and

�[MCLA 600.2169] was enacted to level the
playing field.  It was enacted to ensure that the
trial courts were properly qualifying the experts

that appeared before them.�
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deferred to the public policy concerns in the evidentiary statute in
question. The Court also recognized that the legislature, by this
statute, intended to clarify the expert qualification criteria for good
reason.

Finally, it appears beyond dispute that the Legislature
envisioned and intended that the statute would often compel
different qualification determinations than the rule when applied to
a given case. As Judge Taylor noted in his dissent in McDougall,
the Legislature became dissatisfied with the manner in which some
courts were exercising their discretion regarding expert testimony,
and enacted a statute designed to limit that discretion.21

The opposing commentator�s claim that this recognition and
admission to alter the outcome of a trial jeopardizes �a fair and just
forum for the litigants.� Nothing could be farther from the truth.

The statute was enacted to level the playing field. It was
enacted to ensure that the trial
courts were properly qualifying
the experts that appeared before
them. It was enacted to resolve a
policy problem that the Court
failed to address. It was enacted
to ensure that the defendants
also received a �fair and just�
trial. It was enacted to ensure that the trier of fact considered
evidence from an experienced specialist, and not from a dabbler.

The facts of McDougall provide the perfect example of the
situation the statute seeks to address. The plaintiff brought suit
against a doctor of internal medicine. The plaintiff�s expert
physician was actually a pathologist. And although board certified
in internal medicine, he had not practiced internal medicine since
1982, almost a decade before the alleged act of malpractice. Not
only had he not practiced for almost a decade, when he did practice
he practiced for only three years in the field. Therefore, a
pathologist who had not practiced in the specialty field in question
for almost 10 years was criticizing the decisions of an internist to
assist the trier of fact in deciding a complex medical question. There
is no doubt that the trier of fact in this case needed assistance in
understanding the standard of care required. Most physicians
(except internists) would need assistance in determining the proper
standard of care considering this is a specialty field which requires
additional schooling, given the technological changes and given
the changes in the methods for treating patients. Given all of these
variables it makes sense that the trier of fact would be better
assisted by an internist currently practicing in that field.

To put this in context, it would not make much sense to have a
worker�s compensation attorney, although licensed to practice by
the State Bar, being called as an expert in a legal malpractice lawsuit
involving a question involving the intricacies of Article 9 of the
Uniform Commercial Code. We would venture to assume that the
technical and practice differences between a pathologist and an
internist are greater than those in the preceding example.

Simply because the Supreme Court acknowledges that
political and economic considerations were made enacting §2169
does not support an argument that the legislature was not
interested in ensuring a fair trial. Exactly the opposite is true. To
simply say that money and politics were the only justifications for
enacting §2169 is dramatically cynical. Continued on next page

In fact, the Court considered the statute to encompass �wide-
ranging and substantial policy� considerations.22 These
considerations include having a defendant doctor in a medical
malpractice lawsuit be critiqued by those practicing in the doctor�s
specialty field of practice. Nothing could be more fair and just.

Along these same lines, the opposing commentator makes
broad statements implying that the legislature should not be
trusted to enact evidentiary rules because it is prone to special
interests groups and extreme circumstances causing overreaction.
In a brief defense of the legislature, this may be a naive statement
considering Supreme Court candidates may have to spend over $1
million to ensure a legitimate run for a seat on the high court. It
would also be naive to assume that the $1 million in contributions
will not be made by special interest groups. Because judges are
elected officials, the same argument could be made that judges are

prone to pressure from interest
groups, the news media or the
proverbial squeaky wheel. While
judicial candidates are prohibited
from discussing political issues
with the electorate, they can still
be vulnerable to political
pressures.23

In conclusion, the courts do not and have not enjoyed
exclusive authority to promulgate rules of evidence or of practice
and procedure. Legislatures have passed statutes dictating
practice and procedure in the courts, whether the jurisdiction�s
constitution delegated that authority to the courts or not.
Deference should be given to the courts regarding the
administration of practice and procedure in the courtroom. While
the courts have refined their rules over time, the legislature has not
been excluded from this process. This is particularly evident when
the issues involve matters of public concern. The Michigan
Constitution 1963 does not grant an exclusive right to the Supreme
Court to promulgate rules or prohibit the legislature from enacting
evidentiary statutes.

If an evidentiary statute conflicts with a court rule, then the
court must determine whether statute embodies substantial public
policy. If so, the court rule must yield and the court must enforce
the statute. This certifies that the will of the people is implemented
and that the separation-of-powers balance is maintained. Bi-
cameral passage, the governor�s signature and judicial scrutiny
guarantees that one branch has not unilaterally subverted the
constitutional will of the people. A general rule of evidence
proclaimed by a single branch should be scrutinized, particularly
when that rule and the process by which it was proclaimed goes
unchecked.

The Supreme Court, in the opinions of Perin and Kirby and the
like, established and then protected the claim that it held exclusive
authority over all rules of practice and procedure. In McDougall
the Court finally �checked� itself. It recognized the difference in
rules that are required to administer the proceedings in the
courtroom and those that carry out public policy. By admitting the
distinction it appreciated a balance of power and sought to
preserve this most basic of constitutional principles.

Counterpoint

�A general rule of evidence proclaimed by a single
branch should be scrutinized, particularly when

that rule and the process by which it was
proclaimed goes unchecked.�
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Counterpoint

Case Summaries
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United States Constitution, Article I, §1 and specified in §8, in
part: �To make all Laws which shall be necessary and proper for
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2 36 Mich.L.Rev. 82, 86 (1937).
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pursuant to its statutory power �to prescribe by general rules, the
forms of process, writs, pleadings and the practice and procedure�
for civil and criminal proceedings, the Rules were subject to in-
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Amendments were made by the Judiciary Committee of both
Houses and agreed upon in conference. *** In the adoption of the
Rules, Congress further provided for continued legislative super-
vision by requiring changes relating to privileges of witnesses to
have specific Congressional approval and reserving for 180 days
after the submission of such changes the power to act upon
amendments proposed by the Chief Justice on behalf of the Su-
preme Court.�

6 Tot v. U.S., Mich. v. N.J., 638 S.Ct. 1241, 319 U.S. 463 (1943).
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government are divided into three branches; legislative, execu-
tive and judicial. No person exercising powers of one branch shall
exercise powers properly belonging to another branch except as
expressly provided in this constitution.�

1 3 See The Federalist Papers, No. 51: �In a single republic, all the
power surrendered by the people is submitted to the administra-
tion of a single government; and the usurpations are guarded
against by a division of the government into distinct and separate
departments.�

1 4 Johnson v. Harnischfeger Corp., 414 Mich 102; 323 NW2d 912
(1982).

1 5 Det.C.L.Rev. 1063, 1980.
1 6 218 Mich. App. 501 (1996).
1 7 Id. at 515 (footnotes omitted).
1 8 McDougall at 38.
1 9 20 Wayne L.Rev. 233, 236 (1973) �The instant court, however,

refused to provide any justification for application of its rule-
making authority. More properly it should have considered two
factors - the legislatively determined policy reasons for the grand
jury and the responsibility for careful thought which broad rule-
making power places on the supreme court.

 The basic difficulty with the decision is that is makes several policy
judgments contrary to those already made by the legislature.�

2 0 Id. at 233 (footnote omitted).
2 1 McDougall at 25 (footnote omitted).
2 2 Id. at 35.
2 3 Michigan Code of Judicial Conduct, Canon 7.

U.S. SUPREME COURT HOLDS FEDERAL RAILROAD SAFETY

ACT PREEMPTS STATE TORT CLAIM AGAINST RAILROAD

FOR FAILURE TO MAINTAIN ADEQUATE WARNING DEVICES

AT RAILROAD CROSSING WHERE FEDERAL FUNDS WERE

USED TO INSTALL WARNING DEVICES AT CROSSING

Tort lawsuit was filed against defendant railroad company on
behalf of a motorist who was killed when his vehicle was struck by
defendant�s train at a railroad crossing. Plaintiff alleged that the
accident occurred because defendant failed to maintain adequate
warning devices at the railroad crossing in question. The trial court
rejected defendant�s argument that plaintiff�s lawsuit was pre-
empted by the Federal Railroad Safety Act (FRSA) because the
federal government had approved crossing improvement project
and the state government had installed warning devices at the
crossing using federal funds. Subsequently, a jury found for the
plaintiff and awarded damages, which after being reduced for
comparative negligence, exceeded $400,000. On appeal, the Sixth
Circuit Court of Appeals affirmed the jury�s verdict. 173 F2d 386
(1999). The Supreme Court granted certiorari and overturned the
Sixth Circuit�s ruling on the grounds that the FRSA pre-empted the
state law tort claim. The dissent rejected the majority�s conclusion
that federal funding alone was enough to trigger preemption.
Norfolk Southern Railway Co v Shanklin, 2000 WL 381246 (US).

Continued on next page
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Case Summaries

SUPREME COURT RULES PAVED BICYCLE PATH IS NOT A
SIDEWALK FOR PURPOSES OF HIGHWAY EXCEPTION TO

GOVERNMENTAL IMMUNITY STATUTE

Plaintiff was injured when he fell off his bicycle after it struck a
hole in a paved bicycle path maintained by defendant township. He
filed a lawsuit against defendant township alleging liability under
the highway exception to the governmental immunity statute.
Defendant township moved for summary disposition based on its
argument that the bike path was not a sidewalk. MCLA 691.1401(e);
MSA 3.996(101)(e). The trial court granted defendant�s summary
disposition motion, but the Court of Appeals reversed. 230 Mich
App 705 (1998). In short, the Court of Appeals concluded that the
bike path met the basic requirements of a sidewalk for purposes of
the highway exception to the governmental immunity statute
because it ran alongside and adjacent to the road and it was not
designated solely for bicycle use nor was its access limited to
bicyclists. The Supreme Court reversed on the grounds that �a
bicycle path is simply not a sidewalk� regardless of its proximity to
a highway. The dissent would have affirmed that the bicycle path
met the definition of sidewalk by adopting adopted the rationale
set forth in the Court of Appeals� ruling. Hatch v Grand Haven
Charter Township, 461 Mich App 457; 606 NW2d 633 (2000).

COURT OF APPEALS REVERSES JURY VERDICT FOR

DEFENDANT IN THIRD-PARTY NO-FAULT CASE: PLAINTIFF�S

LEG FRACTURE WAS SERIOUS IMPAIRMENT OF BODY

FUNCTION AS MATTER OF LAW

Plaintiff filed a lawsuit after the tort reform amendments to the
no-fault act became effective. At trial, the jury was given both old
and new standard jury instructions as to �serious impairment of
body function�. During deliberations, the jury became confused as
to the law it should apply in deciding whether the plaintiff had
sustained a threshold injury. The court offered no additional
guidance. Ultimately, the jury returned a no cause of action verdict
because it concluded that the plaintiff had not sustained a serious
impairment of body function or permanent serious disfigurement.
In a post-judgment motion, plaintiff�s counsel advised the court
that the amended no-fault act should have been applied and
requested a finding that the plaintiff�s injuries exceeded the no-
fault tort threshold as a matter of law. The trial court denied the
plaintiff�s motion.

On appeal, the trial court�s ruling was reversed because the
Court of Appeals concluded that the trial judge erred in submitting
to the jury the issue of whether the plaintiff had sustained a serious
impairment of body function. As a consequence, the case was
remanded to the trial court for a new trial on the issue of the
plaintiff�s damages. Simply stated, the Court of Appeals held that
the �plaintiff�s femur fracture is a serious impairment of body
function as a matter of law.� In so ruling, the Court of Appeals
noted that the amended no-fault statute utilizes the same approach
outlined in the Supreme Court�s ruling in Cassidy v McGovern, 415
Mich 483; 330 NW2d 22 (1982), which had previously been
overturned by the Supreme Court�s subsequent ruling in DiFranco
v Pickard, 427 Mich 32; 398 NW2d 896 (1986), because the new
statute provides that the issue of whether the plaintiff sustained a

threshold injury will be a question for the court to decide as a
matter of law �absent an outcome-determinative genuine factual
dispute� as to the nature and extent of the plaintiff�s injuries. The
Court of Appeals further clarified that in cases where there is no
material dispute as to the nature and extent of the plaintiff�s
injuries, Cassidy and its progeny can be instructive as to what
constitutes serious impairment of body function as a matter of law.
It also remanded the issue of whether the plaintiff sustained a
permanent serious disfigurement to the trial judge for a ruling
because the record was inadequate for a de novo review on that
issue. Kern v Blethen-Coluni, 2000 WL 310138 (Mich App).

SUPREME COURT HOLDS ERISA FUND NOT ENTITLED

UNDER SUBROGATION CLAUSE TO BE REIMBURSED FOR

MEDICAL EXPENSES PAID ON BEHALF OF INSURED WHO

LATER RECOVERS ON AUTO NEGLIGENCE CLAIM

Plaintiff�s minor daughter was injured in an automobile
accident. She had insurance coverage for medical expenses
because her mother was a participant in a self-funded ERISA plan.
Plaintiff was also entitled to no-fault personal protection insurance
benefits, which included medical expenses, from her mother�s no-
fault insurance carrier, AAA. Plaintiff filed a lawsuit against both
the ERISA fund and AAA seeking payment of medical expenses.
After she signed a subrogation agreement, the fund paid her
daughter�s medical expenses. Subsequently, the plaintiff recovered
damages for non-economic loss on an auto negligence claim. The
fund sought reimbursement under the subrogation agreement for
medical expenses it paid on behalf of her daughter. Plaintiff sought
reimbursement from AAA in the event it had to reimburse the fund.
Both parties filed summary disposition motions. The trial court
granted both motions and ordered AAA to repay the plaintiff for
any sums she paid to reimburse the fund. The Court of Appeals
affirmed the trial court�s ruling. The Supreme Court reversed on the
grounds that the subrogation clause did not obligate the plaintiff
to reimburse the fund out of her recovery on the auto negligence
claim. As a consequence of its ruling, the Supreme Court did not
address the question of whether AAA would have to reimburse the
plaintiff for medical expenses if the plaintiff was obligated to
reimburse the fund. Yerkovich v AAA, Docket No.112891 (April 25,
2000).

SUPREME COURT RULES PLAINTIFF COMPLIED WITH

MEDICAL MALPRACTICE NOTICE PROVISIONS IN

LAWSUIT AGAINST EMERGENCY MEDICAL PERSONNEL

EMPLOYED BY CITY FIRE DEPARTMENT BUT REMANDS TO

COURT OF APPEALS TO CONSIDER ISSUE OF

GOVERNMENTAL IMMUNITY UNDER EMERGENCY MEDICAL

SERVICES ACT ABSENT A FINDING OF GROSS NEGLIGENCE

Plaintiff filed a lawsuit against defendant city and emergency
medical services personnel employed by its fire department after
her husband died from a heart attack in part because EMS
personnel allegedly inserted an endotracheal tube improperly. The
trial court granted summary disposition in favor of defendants on

Continued on next page
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the grounds of governmental immunity under the Emergency
Medical Services Act, MCLA 333.20965, and the Governmental
Tort Liability Act, MCLA 691.1407, presumably because the trial
court saw no evidence of gross negligence. The Court of Appeals
affirmed but on the grounds that Plaintiff filed her complaint after
the statute of limitations for a medical malpractice action had
expired. The Supreme Court reversed the Court of Appeals� ruling
because it concluded that Plaintiff filed a timely complaint against
the defendants and complied with the statutory notice provisions
for medical malpractice cases. The Supreme Court also remanded
the case to the Court of Appeals for consideration of the
governmental immunity issues. Omelenchuk v City of Warren, 461
Mich 567 (2000).

SUPREME COURT REVERSES LOWER COURTS� RULING IN

GARNISHMENT ACTION AGAINST INSURER ON JUDGMENT

AGAINST ITS INSURED: NO OBLIGATION TO DEFEND

INSURED FROM LAWSUIT BY PLAINTIFF WHO WAS

INJURED BY INSURED BECAUSE FIGHT WAS NOT AN

�OCCURRENCE� UNDER THE TERMS OF INSURED�S

HOMEOWNERS� POLICY

Plaintiff filed a lawsuit against defendant alleging that he
broke his ankle when defendant tripped him in a fight. Defendant
sought liability coverage under his homeowners� policy.
Defendant�s insurer refused to defend or indemnify him because
the injury was not the result of an �accident�, and as a
consequence, it was not a covered �occurrence under the terms of
the policy. Plaintiff obtained a default judgment against defendant
and brought a garnishment proceeding against his insurer. The trial
court granted the plaintiff a judgment against defendant�s insurer
in the garnishment proceeding. The Court of Appeals affirmed the
judgment. The Supreme Court reversed on the grounds that the
defendant�s insurer had no obligation to defend its insured from a
lawsuit when he had injured someone in a fight because it was not
an �occurrence� under the terms of his homeowners� insurance
policy. Nabozny v Burkhardt, 461 Mich 471, 606 NW2d 639 (2000).

COURT OF APPEALS REQUIRES FACTUAL FINDINGS AS TO

WHETHER A FACTUAL DISPUTE EXISTS ABOUT THE NATURE

AND EXTENT OF PLAINTIFF�S INJURIES IN A THIRD PARTY NO-
FAULT CASE

The trial court erred when it entered a judgment in favor of
defendants on the grounds that the plaintiff had not sustained a
serious impairment of body function as a matter of law because the
trial judge failed to make factual findings in support of its judgment
as required by MCL 500.3135(2)(a); MSA 24.13135(2)(a).
Accordingly, the Court of Appeals remanded the case so that the
trial court could make the required factual findings as to the nature
and extent of the plaintiff�s injuries. In its opinion, the Court of
Appeals also instructed the trial court to make appropriate findings
as to whether there is a factual dispute about 1) whether plaintiff
had an �objectively manifested� impairment; (2) if so, whether �an

important body function� is impaired; and (3) whether the
impairment affects the plaintiff�s �general ability to lead his . . .
normal life.� May v Sommerfield, 239 Mich App 197; 607 NW2d 422
(1999).

COURT OF APPEALS AFFIRMS TRIAL COURT�S RULING

FOR DEFENDANT IN CLOSED HEAD INJURY CASE WHERE

PHYSICIAN FAILED TO STATE THAT PLAINTIFF HAD

SUSTAINED A SERIOUS NEUROLOGICAL INJURY AS

REQUIRED UNDER SECTION 3135 OF THE NO-FAULT ACT

AND REMANDS FOR FURTHER PROCEEDINGS BECAUSE

CLOSED-HEAD INJURY EXCEPTION IS NOT EXCLUSIVE

MANNER FOR PLAINTIFF TO ESTABLISH FACTUAL DISPUTE

PRECLUDING SUMMARY DISPOSITION ON SERIOUS

IMPAIRMENT OF BODY FUNCTION

Defendant sought summary disposition on the grounds that
the plaintiff had not sustained threshold injuries as required under
the no-fault act in order to recover non-economic damages
because the affidavit of the physician who examined her made �no
mention of the seriousness of the injury.� Section 3135 of the No-
Fault Act provides for jury resolution of the issue of whether the
plaintiff suffered a serious impairment of body function in all
closed head injury cases so long as �a licensed allopathic or
osteopathic physician who regularly diagnoses or treats closed-
head injuries testifies under oath that there may be serious
neurological injury.� According to a physician who examined the
plaintiff, she �had sustained a post traumatic stress disorder with
closed-head injury and traumatic brain injury� as a result of the
motor vehicle accident.

Notwithstanding this fact, the trial court concluded that the
physician�s affidavit did not meet the threshold requirement
because it provided only a diagnosis and it did not mention
whether her injury was a serious one. The Court of Appeals
affirmed the trial court�s ruling. In so doing, it held that the closed-
head injury provision �requires more than a diagnosis that a
plaintiff sustained a closed-head injury.� It further rejected the
plaintiff�s argument that testimony from the same physician that
she had suffered �a traumatic brain injury� satisfied the statute�s
requirements because it established that she suffered serious
neurological injury. In short, the Court of Appeals concluded that
the phrase �traumatic brain injury� did not necessarily imply
serious neurological injury.

The Court of Appeals further clarified that the closed-head
injury exception under Section 3135 of the No-Fault Act is not the
exclusive manner for a plaintiff to establish a factual dispute
precluding summary disposition on the issue of serious impairment
of body function because summary disposition is also
inappropriate when there is a material factual dispute as to the
nature and extent of the plaintiff�s injuries. As a consequence, the
case was remanded for further proceedings and factual findings as
to the nature and extent of the plaintiff�s injuries. Churchman v
Rickerson, 2000 WL 294901 (Mich App).
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COURT OF APPEALS FINDS BARRIER CURB IS PART OF

THE IMPROVED PORTION OF THE ROADWAY AND CURVE

ON CONNECTOR RAMP WITH NO WARNING SIGN IS

POINT OF SPECIAL DANGER FOR PURPOSES OF HIGHWAY

EXCEPTION TO GOVERNMENTAL IMMUNITY

Plaintiff was killed while driving a tanker truck on a freeway
connector ramp when it struck a barrier curb, overturned and
caught fire. A wrongful death action was filed against the state
transportation department alleging among other things defective
design and construction of the connector ramp because of the
barrier curbs in the outside lane. Plaintiff further alleged that
defendant was negligent in failing to provide adequate curve
warning signs on the connector ramp. A jury awarded more than $4
million in damages which was reduced by fort-five percent for
comparative negligence due in large part to the speed of the tanker
truck on the connector ramp. On appeal, defendant transportation
department argued that the barrier curb was not within the
improved portion of the highway, and consequently, it was immune
from liability for any negligent design or construction. The Court of
Appeals rejected this argument. Defendant further contended that
the absence of a curve warning sign was not a special point of
danger, which is required to trigger liability for conditions such as
inadequate signing, because the curve was fully visible to persons
using the connector ramp. Again the Court of Appeals rejected the
defendant�s argument on the grounds that the curve in
conjunction with the other conditions present on the connector
ramp made it a special point of danger. Meek v Dep�t of
Transportation, 2000 WL 253607 (Mich App).

COURT OF APPEALS UPHOLDS NO-FAULT ACT PROVISION

BARRING UNINSURED MOTORIST�S NEGLIGENCE CLAIM

AS CONSTITUTIONAL: NO EQUAL PROTECTION OR DUE

PROCESS VIOLATION

Plaintiff was injured while driving her vehicle through an
intersection when it was stuck by another vehicle. She was not
insured at the time of the collision. The trial judge dismissed her
negligence action because the no-fault act precludes an uninsured
motorist from bringing a third-party tort claim. On appeal, the
plaintiff argued the provision of the no-fault act barring her claim
was unconstitutional because it violated the equal protection and
due process clauses of the state constitution by denying her
access to the courts and by creating a semi-suspect class of
uninsured motorists. The Court of Appeals rejected both
arguments. In so ruling, the Court refused to apply heightened
scrutiny to what it viewed as socioeconomic legislation. It further
rejected the plaintiff�s argument that uninsured motorists should
be treated as a semi-suspect class entitled to intermediate scrutiny
under the equal protection clause when being used as a legislative
classification. In rejecting her due process claims, the Court of
Appeals concluded that the legislation was reasonably related to a
�permissible legislative objective� including �promoting fairness
within the no-fault insurance system, reducing or restraining costs
of insurance premiums, and providing an incentive to comply with
no-fault provisions.� Stevenson v Reese, 2000 WL 108129 (Mich
App).

COURT OF APPEALS UPHOLDS SUMMARY DISPOSITION

FOR AUTOMOBILE DEALERSHIP SUED UNDER OWNER

LIABILITY STATUTE BECAUSE LESSEE AGREED TO

PROVISION IN SHORT TERM MOTOR VEHICLE LEASE

PROVIDING THAT VEHICLE WILL NOT BE USED IN

ILLEGAL MANNER

Plaintiff was injured in a collision with leased vehicle operated
by lessee�s son, who was intoxicated, uninsured and operating the
vehicle without a license at the time of the collision. A lawsuit was
filed by the plaintiff against defendant automobile dealership,
which had provided the vehicle to the lessee under a short term
motor vehicle lease, under the owner�s liability statute. The trial
court granted summary disposition to defendant automobile
dealership on the grounds that the lessee�s son did not have
express or implied consent to use the leased vehicle. The Court of
Appeals disagreed with the trial court�s conclusion that there was
no consent because, in its opinion, consent must be presumed
when the driver of the vehicle was a member of the lessee�s family.
Nonetheless, the Court of Appeals affirmed the trial court�s ruling
on other grounds. It held that the dealership was not liable under
the owner�s liability statute for injuries caused by lessee�s son,
because the lessee had specifically agreed in the short term motor
vehicle lease that the vehicle would not be used �in any illegal
manner.� DeHart v Lunghammer Chevrolet, 239 Mich App 181, 607
NW2d 417 (1999).

COURT OF APPEALS INVALIDATES AUTOMOBILE POLICY

CONDITION AS CONTRARY TO MOTOR VEHICLE

FINANCIAL RESPONSIBILITY ACT BECAUSE IT ALLOWED

INSURER TO VOID POLICY IF INSURED INTENTIONALLY

CONCEALED OR MISREPRESENTED FACTS MATERIAL TO

THE CLAIM

Insured filed a lawsuit seeking arbitration of his uninsured
motorist claim. Insurer, which had already paid the insured�s wage
loss benefits claims, filed counterclaims alleging fraud and breach
of contract in which they requested that the insured return all
monies paid to him because he had made certain
misrepresentations to them about his claims in violation of the
terms of his insurance policy. The trial court granted the plaintiff
summary disposition and ordered defendant insurer to arbitrate the
uninsured motorist claim and the fraud claim in a single arbitration.
The Court of Appeals held that the policy condition, which allowed
the insurer to declare the entire policy void if the insured
intentionally concealed or misrepresented any material fact or
circumstance relating to any claim, was invalid, because it was
contrary to the Motor Vehicle Financial Responsibility Act, which
provides that �no statement by the insured or on his behalf and no
violation of said policy shall defeat or void said policy.� The Court
further held that fact issues precluded summary disposition on the
insurer�s fraud counterclaim and that the fraud counterclaim could
not be submitted to arbitration. Cohen v Auto Club Ins Ass�n, 238
Mich App 602, 606 NW2d 664 (1999).

Continued on next page
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Secura v Auto-Owners, 641 Mich 382, 605 NW2d 308 (2000).
Supreme Court Confirms No Judicial Tolling Of One Year Limitation
Period On Property Damage Claims Under Section 3145(2) Of The
No-Fault Act.

Hardy v County of Oakland, 607 NW2d 718 (2000).
Supreme Court Requires Threshold Injury When Government Is
Sued For Non-Economic Damages Under The Vehicle Exception To
Immunity.

Page v Klein, Docket No. 112464 (April 25, 2000).
Supreme Court Rejects �Educational Malpractice� as a Viable
Claim in Michigan.

Cruz v State Farm, 2000 WL 652671 (Mich App).
Court of Appeals Invalidates Insurance Policy�s Examination
Under Oath Requirement For No-Fault PIP Claims As Contrary To
No-Fault Act But Permits Examination Under Oath For Uninsured
Motorist Claim Because Such Benefits Are Not Required Under
The No-Fault Act.

Weakley v City of Dearborn Hts, 2000 WL 343008 (Mich App).
Court of Appeals Holds Duty To Maintain Sidewalk Includes
Erecting Adequate Warnings Signs And Traffic Control Devices
At A Point of Hazard Or Special Danger And Rejects Open and
Obvious Danger Doctrine Because City Must Keep Sidewalk in
Good Repair Under Statute.

Lockridge v State Farm, 2000 WL 461476 (Mich App).
Plaintiff �s Acceptance of Workers� Compensation Wage Loss
Benefits For Earlier Work-Related Injury During Period Following
Automobile Accident Is Binding Representation That Wage Loss
During That Period Was Related To Work Injury And Not
Automobile Accident.
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Kent v Alpine Valley Ski Area, 2000 WL 565097 (Mich App)
Court of Appeals Uphold�s Trial Court Ruling that Ski Area Safety
Act (SASA) Barred Plaintiff�s Claim When He Was Injured On Ski
Lift.

McLellan v Collar, 2000 WL 343005 (Mich App).
Court of Appeals On Remand Affirms Prior Ruling Which Reversed
Trial Court�s Finding That Cardiologist Was Not Qualified to
Testify As Expert Witness In Medical Malpractice Against
Cardiovascular Surgeon Based On Supreme Court�s Ruling in
McDougall v Schanz

Cole v Ladbroke Racing Mich Inc, 2000 WL 621319 (Mich App).
Court of Appeals Rules That Equine Activity Liability Act (EALA)
Protects Only Commercial Riding Stables From Damage Claims Not
Horse Racing Facilities: Plaintiff Still Barred From Recovering
Damages From Defendant For Injuries Suffered While Exercising
Horse Because As A Jockey He Signed A Liability Waiver.

Roberts v Mecosta Co Gen Hosp, 2000 WL 628832 (Mich App)
Court of Appeals Reverses Trial Court�s Ruling Dismissing
Plaintiff�s Medical Malpractice Claim Because Defendant Waived
Any Defects In Plaintiff�s Notice Of Intent To File Malpractice
Claim By Failing To Complain During Waiting Period Before
Plaintiff Filed Her Complaint Against Defendant Hospital

USF&G v Citizens Ins Co, 2000 WL 621370 (Mich App)
No-Fault Insurer For Adult Foster Care Facility Must Pay Benefits
On Behalf Of Mentally Retarded Adult Who Lived In A Home
When He Was Struck By A Vehicle Insured By Another Carrier
Because He Was A Resident Relative Under The Policy Which
Defined TheTerm �Family Member� To Include Wards Of The
Named Insured.


