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As I begin my duties as chairperson for the Negli-
gence Section of the State Bar of Michigan for the up-
coming year, I am mindful of others from my offi  ces that 
also served as chairperson of this section and appreciate 
the work that they did and more recently,  I of course, 
appreciate the work accomplished by Barry Goodman, 
my predecessor. Over the last 10 years or so, our work 
has become increasingly more important as we strive to 
address issues of common concern between plaintiff s’ at-
torneys and defense attorneys who practice in the area of 
negligence law in the state of Michigan.

We have been working very hard, and I intend to 
continue eff orts to communicate the work that we do to 
all of our members statewide as we strive to keep up on 
and address those same common areas of concern.

Term limitations with respect to state legislators and 
increasingly aggressive attempts at legislation and judicial 
inroads into areas of common concern in the negligence 
practice have made our work much more important and 
much more diffi  cult. 

Over the last several years, we have been increasingly 
concerned about decreasing numbers in our practice and 
the resulting loss of section dues revenues that we need 
and use with respect to our representatives in Lansing 
who keep us abreast of current and upcoming potential 
legislation. 

Th ere has never been a more important time for all of 
us who practice in this area to remain a member of the 
section and to forward our dues to accomplish the work 
that is necessary on your behalf.

We attempted to hold one of our monthly meetings 
in the Traverse City area last July, but had to cancel just 

before the meeting because 
of concerns relative to the 
number of attendees. 

We intend to proceed 
with a similar meeting next 
July in the Traverse City area 
with plenty of communica-
tion locally to encourage the 
attendance by members of 
our section and hopefully 
guests, such as some of the 
local judges.

While there are both sides of the fence rep-
resented in our section and certainly on our 
council, we continue to disagree without being 
disagreeable and, where appropriate, we act to-
gether to address issues of common concern.

I would hope that you all feel that you can 
contact me or any member of the council if you 
have an issue that has developed that you believe 
would be appropriate for the section as a whole 
to address. 

It is one of my personal goals for the year to net-
work with other sections of the State Bar that have 
overlapping business with ours in the hopes that 
we can obtain new members from corresponding 
sections and to network with them to the mutual 
benefi t of our section as well as theirs.

Th anks again to Barry for a good job, and 
good luck to all in the upcoming year.

Th omas M. Peters
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The views expressed in this newsletter do not 
necessarily refl ect the views of the Council 
or the Section. This publication does not 
represent an endorsement of any comments, 
views, or opinions expressed herein. Any 
opinions published herein are opinions of the 
authors, and will hopefully provide an impe-
tus for further discussion of important issues.
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Arbitration clauses are common in contracts, and they are routinely en-
forced. Gone are the days when courts saw arbitration agreements as suspect, 
faintly immoral attempts to circumvent the jurisdiction of the courts and de-
prive courts of work. 

It is conceded that an agreement to submit all matters in controversy 
between parties to arbitration, and thus oust courts of their juris-
diction, is void, and may be repudiated by either party at any time 
before award is made.

Chippewa Lumber Co v Phenix Ins Co, 80 Mich 116, 120; 44 NW 
1055 (1890)

Today, courts encourage arbitration, and are happy to enforce arbitration 
agreements. Michigan expresses its view by statute. MCL 600.5001 provides:

600.5001. Arbitration agreements; parties; award

Sec. 5001. (1) Parties. All persons, except infants and persons of 
unsound mind, may, by an instrument in writing, submit to the 
decision of 1 or more arbitrators, any controversy existing between 
them, which might be the subject of a civil action, except as herein 
otherwise provided, and may, in such submission, agree that a judg-
ment of any circuit court shall be rendered upon the award made 
pursuant to such submission.

(2) Enforcement; rescission. A provision in a written contract to 
settle by arbitration under this chapter, a controversy thereafter aris-
ing between the parties to the contract, with relation thereto, and 
in which it is agreed that a judgment of any circuit court may be 
rendered upon the award made pursuant to such agreement, shall 
be valid, enforceable and irrevocable save upon such grounds as 
exist at law or in equity for the rescission or revocation of any 
contract. Such an agreement shall stand as a submission to arbitra-
tion of any controversy arising under said contract not expressly ex-
empt from arbitration by the terms of the contract. Any arbitration 
had in pursuance of such agreement shall proceed and the award 
reached thereby shall be enforced under this chapter.
(Emphasis added.)

Th e bolded text is important because it is the basis for the distinction in 
Michigan law between the two types of arbitration, “common law” and “statu-

Arbitration: 
Common Law, 
Statutory, and Federal 
By Hal O. Carroll, Vandeveer Garzia
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Continued on next page

tory.” Th e statute says that an agreement that provides that 
a judgment can be entered on the award “shall be valid, 
enforceable, and irrevocable.” In contrast, an agreement 
for common law arbitration is subject to the “unilateral 
revocation rule,” which “allows one party to terminate 
arbitration at any time before the arbitrator renders an 
award.” Wold Architects and Engineers v Strat, 474 Mich 
223, 231; 713 NW2d 750 (2006).

Th ere is another important diff erence between com-
mon law and statutory arbitration—reviewability of the 
award. 

For statutory arbitration, “[a] reviewing court may va-
cate an arbitration award where it fi nds an error of law 
that is apparent on its face and so substantial that, but for 
the error, the award would have been substantially dif-
ferent.” Collins v Blue Cross Blue Shield of Michigan, 228 
Mich App 560, 567 (1998).

For common law arbitration, “[e]ven [the arbitrator’s] 
erroneous view of the law would be binding, for the par-
ties have agreed to accept his view of the law.” Frazier v 
Ford Motor Co, 364 Mich 648, 656 (1961).

Th e state law rule is fairly straightforward. It requires 
some attention to the details of language, but the rule is 
simple and the results easy to predict.

The Federal Act
Th e law gets a little more complicated, though, when 

the Federal Arbitration Act, 9 USC § 1 et seq., is factored 
in. Th e federal government, ever vigilant against the risk 
that consenting adults might commit unseemly contractual 
acts, adopted an act with its own enforceability provision.

A written provision in any maritime transaction 
or a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy 
thereafter arising out of such contract or trans-
action, or the refusal to perform the whole or 
any part thereof, or an agreement in writing to 
submit to arbitration an existing controversy 
arising out of such a contract, transaction, or 
refusal, shall be valid, irrevocable, and enforce-
able, save upon such grounds as exist at law or 
in equity for the revocation of any contract.

9 USC § 2

Section 4 of the FAA states explicitly that the court may 
issue an order directing that “arbitration proceed in the 
manner specifi ed in [the parties’] agreement.” 9 USC § 4.

Th e question is how these acts work together, as it re-
lates to the “unilateral revocation rule.” Th e starting point 

is that the operant language is strikingly similar. Both the 
state and federal acts use the same words:

. . . shall be valid, enforceable and irrevocable 
save upon such grounds as exist at law or in 
equity for the rescission or revocation of any 
contract.

Michigan’s courts treat this language as leaving the 
unilateral revocation rule intact. Several cases in Michigan 
have applied the federal act, and none so far has found 
that the federal act eliminates the distinction between 
common law and statutory arbitration. 

Mandatory Arbitration?
One way to frame the issue is whether the federal act 

is intended to make arbitration mandatory or is intended 
to prevent the states from interposing an obstacle to an 
agreement the parties have made.

According to the United States Supreme Court, the 
purpose of the FAA is the latter. Th e act is negative. Th at is, 
it is not designed to impose upon the parties an agreement 
they did not make, but to prevent the state from imposing 
obstacles to the enforcement of the agreement that they did 
make. As the Supreme Court said in Volt Information Sci-
ences v Bd of Trustees, Leland Stanford Junior University, 489 
US 468, 109 SCt 1248, 103 LEd2d 488 (1989):

Th ere is no federal policy favoring arbitration 
under a certain set of procedural rules; the fed-
eral policy is simply to ensure the enforceability, 
according to their terms, of private agreements 
to arbitrate.

489 U.S. at 476 (emphasis added).

Quoting from section 4 of the act, the Supreme Court 
said:

 But § 4 of the FAA does not confer a right to 
compel arbitration of any dispute at any time; 
it confers only the right to obtain an order di-
recting that “arbitration proceed in the manner 
provided for in [the parties’] agreement.”

Id. at 474-475, emphasis by the Court.

Th e FAA does not displace state arbitration rules, nor 
does it in any sense compel arbitration. “Th e FAA con-
tains no express pre-emptive provision, nor does it refl ect 
a congressional intent to occupy the entire fi eld of arbitra-
tion.” Volt at 477. Instead it prevents state law from inter-
fering with the enforcement of the agreement the parties 
have made.
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Doctor’s Associates, Inc. v Casarotto, 517 US 681, 116 
SCt 1652, 134 LEd2d 902 (1996) illustrates the nega-
tive eff ect of the FAA. In that case, there was an arbi-
tration clause, but state law required that any contract 
that required arbitration must have a prominent notice 
to that eff ect displayed on the fi rst page of the contract. 
Id., 517 U.S. at 683. Th e Supreme Court held that 
this notice requirement “confl icts with the FAA and is 
therefore displaced by the federal measure.” Id.

Th e diff erence between Doctor’s Associates and the 
Michigan law of arbitration is the diff erence between 
an agreement that required arbitration and one that 
contains an opt-out provision. In Doctor’s Associates, 
the clause required arbitration, but the state imposed 
an external requirement, the notice on the front page 
of the contract. Under Michigan’s rules, the agreement 
itself allows either party to withdraw. 

Th e Sixth Circuit has emphasized the limits of the 
federal act:

[N]o matter how strong the federal policy 
favors arbitration, arbitration is a matter of 
contract between the parties, and one can-
not be required to submit to arbitration a 
dispute which it has not agreed to submit to 
arbitration.

Simon v Pfi zer Inc., 398 F3d 765, 766 
(CA 6, 2005)

Th e federal appellate courts also acknowledge that 
state law provisions are incorporated into contracts. In 
Volt, the Supreme Court noted that it was California 
law that applied, and that 

. . . by specifying that their contract would be 
governed by “ ‘the law of the place where the 
project is located,’ ” the parties had incorpo-
rated the California rules of arbitration, in-
cluding [Cal. Civ. Proc. Code ] § 1281.2(c), 
into their arbitration agreement.

Volt, 489 U.S. at 472.

Affi  rming the lower court’s analysis, the Supreme 
Court explained the eff ect of this on the alleged agree-
ment:

Here the Court of Appeals found that by 
incorporating the California rules of arbi-
tration into their agreement, the parties had 
agreed that arbitration would not proceed in 
situations which fell within the scope of Ca-

Arbitration ...
Continued from page 3

ERISA Long-Term Disability Referrals

Established success representing claimants
in this unique area of law—both at the 
administrative and federal court levels

WE KNOW HOW TO PREPARE AND 
SUCCEED IN THIS SPECIALIZED 

PRACTICE AREA 

Hertz Schram PC
1760 S. Telegraph Road, Suite 300
Bloomfi eld Hills, MI 48302-0183

Telephone:  (248) 335-5000
Fax:  (248) 335-3346

Steve J. Weiss, sweiss@hertzschram.com
Derek D. McLeod, dmcleod@hertzschram.com

Criminal & Drunk Driving Referrals

Established success defending against
felony and misdemeanor drunk driving and 

other related offenses, including MIPs

UTILIZE OUR EXPERTISE;
OUR FIRM HAS DECADES OF 

EXPERIENCE IN ALL AREAS OF
CRIMINAL LAW

Victor M. Norris, Esq.
(former Assistant Attorney General and

Wayne County Assistant Prosecuting Attorney)
Hertz Schram PC

1760 S. Telegraph Road, Suite 300
Bloomfi eld Hills, MI 48302-0183

Telephone:  (248) 335-5000
Fax:  (248) 335-3346

www.hertzschram.com
vnorris@hertzschram.com
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lif. Code Civ. Proc. Ann. § 1281.2(c) (West 1982). Th is was not a 
fi nding that the appellant had “waived” an FAA-guaranteed right 
to compel arbitration of this dispute, but a fi nding that it had no 
such right in the fi rst place, because the parties’ agreement did 
not require arbitration in this situation.

Volt, 489 U.S. at 475 (emphasis added)

Conclusion
Th e Federal Arbitration Act does not displace Michigan’s statute, nor 

does it eliminate Michigan’s distinction between common law and statutory 
arbitration. Instead, it recognizes that the parties are free to agree either to 
statutory (binding) arbitration or to retain the right to withdraw. Both com-
mon law and statutory arbitration remain available. 

Nothing in Michigan law prevents the parties from agreeing to manda-
tory arbitration. When the parties themselves have not agreed to mandatory 
arbitration, the FAA does not compel it. 

Invite 
someone to join 

the section.

Hal Carroll is a founding member of the newly created 
Insurance and Indemnity Law Section of the State Bar of 
Michigan. He practices in the areas of appellate practice 
and insurance and indemnity law. 

P: (248) 312-2800 
E: hcarroll@vgpclaw.com
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Do Your Clients Know of Fraud Against Federal or State Governments??

Unnecessary Surgery or Substandard Care?

Medicare-Medicaid Billing or HMO Violations?

Drug Pricing, Sales, Packaging Cheating?

Durable Medical Equipment Misrepresentations or Sales Violations?

Highway and Defense Contacting Errors?

Scientific and Educational Grant Fraud?

Other Contractor Malfeasance?

The Federal False Claims Act and Qui Tam Litigation Provide Substantial Rewards.

-------------------------------------

MILLIONS RECOVERED · NATIONWIDE PRACTICE REFERRALS PAID

------------------------------------

DAVID L. HARON

FRANK, HARON, WEINER AND NAVARRO, P.L.C.
5435 Corporate Drive · Suite 225 · Troy, Michigan 48098 · 248-052-0400

Legislative Update

Health Care Courts Proposed in Lansing

In my last column, I wrote about how the state legis-
lature was entirely focused on the state’s fi scal crisis to the 
exclusion of nearly all other issues. Not much has changed. 
As this is being written, the House, Senate, and governor 
are still deadlocked in a nasty fi ght over just how to close 
the gap on the projected $1.8 billion defi cit.

While the legislature has remained focused on the state’s 
fi scal situation, the Negligence Section has been working 
to try to “tee-up” legislation for action after the budget is 
resolved. As reported in the last newsletter, Representative 
Mark Meadows (D-East Lansing) is working on a bill to 
deal with issues arising from the medical malpractice af-
fi davit of merit. Representative Meadows has a tremendous 
understanding of the issue due to the fact that he was a 
practicing attorney on the defense side of many medical 
malpractice cases before he was elected to offi  ce.

Th is history has led Representative Meadows to ex-
plore another piece of legislation dealing with medical 

malpractice that may receive a lukewarm reception from 
the trial bar. Representative Meadows proposes the cre-
ation of specialized health care courts that would specifi -
cally deal with medical malpractice cases. Th is idea has 
been kicked around by the health care lobby for the last 
few years, and it seems that Representative Meadows is 
interested in exploring the idea.

Th e draft bill currently being circulated would allow 
the Supreme Court Administrative Offi  ce (SCAO) to se-
lect four counties (one per court of appeals district) in 
which to create specialized health care courts through the 
auspices of the local circuit court. Each circuit court in 
question would appoint selected judges to serve on the 
health care court, to which all medical malpractices cases 
would be referred. 

Th e bill also creates a judicial training program on 
the “law and science of medicine.” SCAO would create 
a committee made up of an equal number of representa-
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tives from the State Bar of Michigan and the Michigan 
State Medical Society. Th e committee would then develop 
a training program that would include classroom work on 
major body functions, pharmacology, and education re-
quirements for various health professionals. Th e program 
would also include an internship portion in which the 
participant would accompany health professionals in vari-
ous health care settings. Judges selected to become part 
of a health care court would be required to complete the 
training program.

Th e fi nal piece of the proposed legislation would al-
low health care court judges to maintain a list of qualifi ed 
experts which they could utilize to provide independent 
testimony on medical malpractice cases. Such individuals 
would have to meet the requirements of an expert witness. 
Th ey would be prohibited from communicating ex parte 
with either party, and those with a fi nancial or family con-
nection to either party would be barred from providing 
testimony. 

Th e Michigan Defense Trial Council has already sent 
a letter to the State Bar of Michigan urging active opposi-
tion to the proposed legislation. Th ey cite the fact that 
such education is already available under the Michigan 
Judicial Institute, and the possibility that the program 
outlined in the legislation could damage the impartiality 

appropriate for a judge. Th ey also cited concerns regard-
ing the ability of the independent experts listed in the pro-
posed bill to truly be independent.

Early indications from other members of the trial bar 
show similar skepticism with the wisdom of the proposed 
legislation. Th e Negligence Section reviewed the legislation 
at its September 28 meeting in Grand Rapids. Members 
with opinions on the issue should contact the section coun-
cil with their concerns.  

Todd N. Tennis has been a lobbyist 
with Capitol Services, Inc., a multi-cli-
ent lobbying fi rm that specializes in 
representing nonprofi t organizations, 
since 1995. Before becoming a lobby-
ist, Todd earned a degree in political 
science from the University of Michi-
gan and worked as a staff represen-
tative for former State Senator Fred 
Dillingham. He has represented the 
Negligence Law Section of the State Bar since 1999. Todd lives 
in Lansing with his wife, Cheryl, and son, Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend Lansing, MI 48933
P: (517) 372-0860  F: (517) 372- 0723

E: ttennis@capitolservices.org
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Advertise in the Negligence Law Section 
Quarterly

Four times per year, the Michigan Negligence Law 
Section Quarterly reaches:

• Over 2,000 negligence members directly

•     Various courts and law libraries  

Your ad for services of products targets people you 
want and need to reach most.

Cost of ad per issue: 
$450 – back cover   $350 – full page 

$200 – half page    $175 – quarter page
 

For details, contact:

Madelyne C. Lawry, Negligence Law Section, 
PO Box 66, Grand Ledge MI 48837

Phone: (517) 712-4389 Fax: (517) 627-3950 
E-mail: neglawsection@comcast.net

Don't worry. Don't stress. 
Back copies of the newsletter

 can be found at
http://www.michbar.org/negligence/

quarterly.cfm
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Trial Practice Book Available
 About the Author

David R. Parker is a shareholder in the fi rm of Charfoos & Christensen, P.C. 
He is an appellate specialist who became associated with the fi rm in 1983. In his present role 

with the fi rm, he has primary responsibility for appeals in the Michigan Supreme Court, the Michigan 
Court of Appeals, the United States Sixth Circuit Court of Appeals, and the United States Supreme 
Court. He also heads the fi rm’s research department, assists in briefi ng dispositive motions in trial 
court, and prepares seminar material. Parker’s keen interest in the art of writing briefs and his strong 
presentational skills have earned him the well deserved respect of the state legal community. 

 Parker assisted in researching, drafting, and editing the widely used book Personal Injury 
Practice: Technique and Technology, which he updates periodically for the publisher. His other works 
include Starting the Case in the 90’s: A Current Manual of Michigan Complaints, Michigan Medical 
Malpractice Cases Annotated: 1987-1993, Still Starting the Case-2001: An Updated Collection of 
Michigan Complaints, The Works: Medical Malpractice 1993-1997, and The Works Part II: Medical 
Malpractice Cases 1998-2003.

David R. Parker
Charfoos & Christensen, P.C.

5510 Woodward Ave
Detroit MI 48202

(313) 875-8080 -- Phone
(313) 875-8522 -- Fax
drparker@c2law.com

Cost: Section Members $26
 Non-Member  $36

“A handy primer that will benefi t the new 
practitioner as well as the seasoned trial lawyer.” 

Robert June 
Law Offi ces of  Robert June, P.C.

Chair of  the Litigation Section, 2004 

 “The Negligence Law Section’s Trial Handbook 
is concise, yet useful.  This book is a great 
resource for both new and experienced lawyers.”

 
D. Andrew Portinga

Miller, Johnson, Snell & Cummiskey, P.L.C.
Chair of  the Young Lawyers Section, 2004 

To order your copy of the Negligence Law Section – Trial Practice 
Book, send your name, fi rm, and mailing address, along with your 

check made payable 
to the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section

PO Box 66
Grand Ledge MI 48837
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State Bar of Michigan Annual Meeting -- 

September 28, 2007,  DeVos Place, Grand Rapids, MI 

Paul E. Pedersen, council member

Todd Tennis, legislative consultant, and 
Barry J. Goodman, immediate past chair

 Jessica Cooper, retired court of appeals judge and  
Brian D. Einhorn, commissioner liaison

David S. Mittleman, council member

 Tom Peters, chairperson, and Barry J. Goodman, immediate past chair
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  State Bar of Michigan Negligence Law Section Seminar

In conjunction with        

                                                         Michigan Association for Justice

                                                          & 

                The Michigan Defense Trial Counsel 

                                                                 Presents

         Mandalay Bay Hotel
             May 2-5, 2008

Package includes: 
Nonstop air on Northwest Airlines from Detroit to Las Vegas roundtrip 

Friday    5/2- Northwest Airlines departs Detroit at 8:30am – arrives Las Vegas at 9:59am  
Monday 5/5- Northwest Airlines departs Las Vegas at 2:30pm - arrives Detroit at 9:32pm 

4 Days and 3 nights at the Fabulous Mandalay Bay Hotel including hotel tax 
Friday evening Welcome Cocktail Party 
Informative Sunday Morning Seminar with Continental Breakfast 

Total Package Price 
                 $899.00  Per Person based on double occupancy 

       Add $250.00 registration fee per seminar attendee 
__________________________________________________________________ 

Reservations.  A deposit of $300.00 per person is required to secure reservations.  Space is limited and prices are subject to 
change.    Please make checks payable to The World of Travel or complete credit card information.   Final payment is due 1/31/08.
Air Reservations. Flights times are subject to change.    

 Should you wish alternate arrangements please call Julie @ The World of Travel for individual reservations. 
Cancellations & Refunds.  Reservations must be cancelled in writing to The World of Travel to qualify for a refund.  
The cancellation policy is as follows:      Cancel from deposit date until January 31, 2008  $300.00 per person penalty 
           Cancel from February 1, 2008 until date of departure    Non Refundable/100% penalty 
Transfers.  Not included 
Insurance.  Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices. 

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com or fax 248-203-0303 
__________________________________________________________________

                    Clip and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302             
Name(s) _______________________________________________   Email__________________________________ 
Address _____________________________________City________________State_________Zip________________  
Daytime phone_______________________________ Evening phone _______________________________________    
Number of seminar attendees ___________________ Member _________________  Nonmember  _______________ 
Credit Card Number__________________________________________________Exp Date_____________________ 
Three or Four Digit Verification Code (On back of VI/MC and Front of AX)_____________________________________ 
Credit Card Billing Address _________________________________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any cause 
whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage or any article 
belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out of the program at any 
time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an agent in arranging for 
transportation, hotel accommodations and other services and does not assume any responsibility or liability for injury, damage, inconvenience, loss, accident, delay 
or change in schedule, however caused or arising.
I/We have read and understand the responsibility and cancellation policies and authorize the charges to my credit card as indicated. 

Signature _______________________________________________________________________________SB08/8829 
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