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All of you know that the Negligence Section is made up 
of an equal number of plaintiff  and defense attorneys. Our 
goal, as a large group of attorneys under the even larger um-
brella of the State Bar, is to fi nd common ground on which 
to discuss issues, and more importantly, to move forward in 
the joint eff ort to promote access to justice. Just as the State 
Bar has a program, “Access to Justice,” that creates the abil-
ity for those who cannot otherwise aff ord to walk into the 
courthouse with competent representation, our goals are to 
create an atmosphere within the state of Michigan to allow 
unfettered access to justice for all our clients, whether it be 
someone who needs to be represented by a plaintiff ’s attorney 
or one who needs representation to defend a claim. Th ough 
I speak for myself within this column and the others that I 
will set forth over the coming year, I know that I speak for the 
overwhelming majority of those members of this Section, if 
not for the citizens of the state of Michigan.

Regardless of whichever side of the coin you stand, each 
attorney should be committed to justice and should partner 
with one another against injustice. But that seems not to be 
the case in Michigan today.

I do not know what makes the Michigan Supreme Court 
tick. However, I believe that there has been a practice within 
the highest court in this state to eliminate the even playing 
fi eld that we were taught in law school should exist, that the 
people on the streets mistakenly believe is currently in place, 
and a fact which the current makeup of the Supreme Court 
does not recognize. Th e balance of the Michigan Supreme 
Court shifted 5–2 Republican, with fi ve Federalist Society 
members in January 1999, and most of us anticipated dra-
matic change. We were wrong. We underestimated the fervor 
of the Court to undo 100 years of precedent. Faster than the 
speed of light, in that fi rst term alone, the writing was on the 
wall. Th ere was an analysis performed of 57 opinions issued by 
the Michigan Supreme Court between February and August 

1999. It showed that worker’s 
compensation claimants lost 
four out of four decisions. 
Civil rights plaintiff s lost one 
out of one, and a union lost 
one out of one. Personal in-
jury plaintiff s lost 12½ out 
of 13. Criminal defendants 
lost 15 out of 15. Insurance 
companies won eight out of 
eight. Th e Michigan Supreme 
Court addressed signifi cant 
state constitutional issues, and held in favor of then 
Governor Engler and/or the Republican legislature 
four out of four times. Corporations won two out 
of two times in utility deregulation claims, and that 
was just the beginning. Stare decisis has gone by the 
wayside, precedent means absolutely nothing, and 
this Supreme Court is hellbent on proving that they 
are judicial activists unlike any ever seen, not just in 
Michigan but across the country. 

In this state, blind men have no claims because 
they should have seen where they were walking. Col-
lege students minding their own business, driving 
down the street, hit by a drunk driver crossing the 
center line and tragically changing their existence for 
the rest of their lives, must allow the drunk driver to 
go free of any civil responsibility. Clear and egregious 
examples of doctors’ mistakes go unchecked because 
procedural pitfalls created by the courts prevent claims 
from being decided on their merits. Th e following is 
just a small sampling of the more recent examples of 
the Supreme Court’s rulings in the last few years and 
how they have aff ected “access to justice.” 

Barry Goodman
Goodman Acker PC
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The views expressed in this newsletter do not 
necessarily refl ect the views of the Council 
or the Section. This publication does not 
represent an endorsement of any comments, 
views, or opinions expressed herein. Any 
opinions published herein are opinions of the 
authors, and will hopefully provide an impe-
tus for further discussion of important issues.
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Th e following is a list of just 39 examples:
1.  Lugo v Ameritech, 464 Mich 512 (2001). Judicial adoption of an “open and 

obvious” doctrine that eff ectively repeals the statutory doctrine of com-
parative negligence in premises cases. Th e Court declares that no typical 
person could ever be seriously injured from falling in a pothole or on a 
sidewalk. 

2.  Reed v Breton, 475 Mich 531 (2006). Th e Court changed decades of com-
mon law that allowed circumstantial evidence to prove an illegal sale in 
a dramshop case. Plaintiff  was not allowed to proceed to a jury based on 
toxicology testimony where the defendant admitted to drinking 20 beers 
before he killed someone while driving at 100 mph and had a .21 blood al-
cohol level. Th e Court created a new standard without any statutory basis. 

3.  Kreiner v Fischer, 471 Mich 109 (2004). Th e Court rewrote the statutory 
defi nition of “serious impairment of an important body function” and cre-
ated a more restrictive standard that denies persons who are seriously in-
jured in auto collisions caused by negligent and even drunk drivers from 
having access to the courts. 

4.  Roberts v Mecosta General Hospital, 466 Mich 57 (2002), aft er remand 470 
Mich 679 (2004). Th e Court denied persons injured by medical negligence, 
with affi  davit certifi ed meritorious claims, access to the courts, based on 
a hyper technical interpretation of a statutory pre suit notice document. 
Th e Court required that more information be included in a pre suit notice 
document, which is intended to encourage the parties to settle pre suit, 
than is needed in the actual documents fi led with the court. 

5.  Burton v Reed City Hospital Corp, 471 Mich 745 (2005). Th e Court dismissed 
an affi  davit certifi ed meritorious medical negligence claim because it was 
fi led too early even though the legislature removed the language from the 
statute allowing the courts to dismiss claims for these types of reasons. 

6.  Waltz v Wyse, 469 Mich 642 (2004). Th e Court throws out decades of settled 
law and changed the way the statute of limitations is calculated in wrongful 
death cases denying the relatives of persons killed by medical negligence 
access to court despite the fact the claims were affi  davit certifi ed as

7. Nawrocki v Macomb Co Road Commn, 463 Mich 143 (2000). Th e Court 
virtually eliminated responsibility for the governments to maintain pub-
lic roads. 

8. Cameron v ACIA, 476 Mich 55( 2006). In a dramatic change of the law, the 
Court shortened the statute of limitations to one year for minors and brain 
injured persons in auto accidents in claims seeking personal injury protec-
tion benefi ts. 

9.  Wickens v Oakwood Healthcare System, 465 Mich 53 (2001). Th e Court changed 
well established law and holds that a person cannot sue for the loss of an op-
portunity to survive until aft er they die, and they must die within the two year 
statute of limitations or the person’s heirs will be denied court access. 

10. Zsigo v Hurley Medical Center, 475 Mich 215 (2006). Where a hospital 
employee raped a helpless patient in the hospital the Court held that 
the hospital was not responsible. Th e Court held that a hospital has no 
responsibility to protect patients from employees who engage in inten-
tional or criminal acts. 

11. McKim v Forward Lodging Inc, 474 Mich 947 (2005). Th e Court decided 
that an emergency medical technician could not sue for injuries received 
while trying to assist injured patient. 
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12. Robinson v City of Detroit, 462 Mich 439 (2000). Th e 
Court held that the government can escape all liabil-
ity when it injures persons so long as they can prove 
that someone else was also partly at fault. 

13. Stitt v Holland Abundant Life Fellowship, 462 Mich 
591 (2000). Th e Court reduced the liability of build-
ing owners to members of the public who are not 
paying customers. 

14. MacDonald v PKT, Inc., 464 Mich 322 (2001). Th e 
Court decided that businesses have no duty to pro-
tect patrons from dangers until they see an immedi-
ate risk of harm to a customer and their only duty is 
to make reasonable eff orts to call the police. 

15. Garg v Macomb Mental Health, 472 Mich 263 (2005). 
Th e Court reversed decades of law and overruled the 
continuing violations doctrine, allowing an employ-
er to escape liability for sexual harassment because it 
had been going on for a long time. 

16. Neal v Wilkes, 470 Mich 661 (2004). Th e Court ex-
pands the scope of immunity granted to landowners, 
historically limited to large tracts of undeveloped 
land under the Recreational Land Use Act, now 
granting immunity to developed suburban lots. 

17. Michalski v Bar-Levav, 463 Mich 723 (2001). Th e 
Court eliminated the rights of handicapped workers 
to safe and reasonable working conditions. 

18. Shinholster v Annapolis Hosp, 471 Mich 540 (2004). 
Th e Court permits defendants in medical negli-
gence cases to reduce their own liability by allowing 
them to argue that the injured person was at fault 
for having caused the accident or illness for which 
they sought the medical care, reversing decades of 
established law. 

19. Radeljak v Chrysler, 475 Mich 598 ( 2006). Th e Court 
limits access to Michigan courts for non-residents 
even when the negligence occurred in Michigan. 

20. Griffi  th v State Farm, 472 Mich 521 (2005). Th e 
Court held there is no requirement to pay for food 
for a quadriplegic who chooses to live with a guard-
ian rather than in an institution. 

21. Haynie v State, 468 Mich 302 (2003). Th e Court’s de-
cision causes women to lose workplace protections. 
Harassment of female coworkers that is gender-
based, but not sexual in nature, is no longer action-
able in Michigan. 

22. Devillers v Auto Club Ins Ass’n, 473 Mich 562 (2005). 
Court overrules decades of established law and end-
ed equitable tolling of claims for auto insurance ben-
efi ts when the insurance company refuses to make a 
decision during the required time period. Th is deci-
sion allows Michigan no-fault insurers to avoid pay-
ing claims they wait long enough before processing 
them. 

23. Greene v AP Products Ltd., 475 Mich 502 (2006). 
Th e Court decided that a bottle of hair oil did not 
require a warning that the contents could be deadly 
and should be kept out of the reach of children. 

24. Elezovic v Ford Motor Co, 472 Mich 408 (2005). Even 
though plaintiff  told two supervisors about improper 
conduct and fi led numerous grievances against the 
alleged harasser, the Court decided that employer 
did not have suffi  cient notice of sexual harassment 
of the plaintiff  in the workplace. 

25. Gilbert v DaimlerChrysler Corp, 470 Mich 749 
(2004).Th e Court overturned a jury verdict in favor 
of plaintiff , the fi rst female millwright at Chrysler’s 
Jeff erson Avenue Plant, who overwhelmingly proved 
that male employees sexually harassed her and that 
her employer failed to conduct a proper investiga-
tion and did very little to try to make the harass-
ment stop. According to the dissenting justices, the 
decision was motivated by the Court’s dislike of the 
plaintiff ’s attorney. 

26. Magee v DaimlerChrysler Corp, 472 Mich 108 (2005). 
Th e Court found that even though the plaintiff ’s 
claims of sexual harassment, sex and age discrimi-
nation and retaliation were fi led within three years 
of the date she resigned, the suit was too late because 
none of the alleged conduct occurred within the 
three years before fi ling the complaint. 

27. Sington v Chrysler Corporation, 467 Mich 144 (2002).
Th e Court, aft er consulting a dictionary, overruled 
the existing defi nition of “disability” under the 
Workers Compensation Act, making it far more dif-
fi cult to be compensated for a workplace injury and 
overturning existing law. 

28. Grimes v Dep’t of Transportation, 475 Mich 72 (2006). 
Th e Court held that the shoulder of a roadway is 
not part of the “improved portion of the highway 
designed for vehicular travel,” thus eliminating the 
government’s duty to maintain them free of serious 
defects. A man who became a quadriplegic could 
not bring a claim for his injuries, which were caused 
by a serious defect in a shoulder of a road. 

29. Scarsella v Pollak, 461 Mich 547 (2000). Th e Court 
held that persons inured by medical negligence can 
be precluded from bringing meritorious claims if 
there are omissions in court pleadings despite the 
lack of any legislative authority to do so. 

30. Philips v Mirac Inc. 470 Mich 415 (2004). Th e Court 
upholds a statute applying to rental cars, limiting 
damages for injuries to a maximum of $40,000, and 
disregards an individual’s constitutional right to 
have a jury decide damages. 

Continued on next page
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In 2003, in the Albany Law Review, Volume 66, No. 
3, a young lady in the class of 2004 by the name of Sarah 
Delaney published a law review article, entitled “Stare 
Decisis vs. Th e ‘New Majority’: the Michigan Supreme 
Court’s Practice of Overruling Precedent, 1998 – 2002.” 
It is interesting reading. Unfortunately, it has gotten worse 
since 2002. More courthouse doors have been padlocked 
by this Court. In some counties, fi ling of personal injury 
litigation is down over 40 percent over the last three years 
since 2002. Th at is not because there has been an elimina-
tion of frivolous lawsuits. Th at is because of a systemic 
and successful attempt by this Court to eliminate rightful 
claims. I hope the aforementioned “sampling” makes its 
way to the New York Times. I believe that on October 6, 
2006, they should not have written an examination of the 
Ohio Supreme Court in fi nding that justice is routinely 
dispensed on cases after receiving campaign contributions 
and that the results of the campaign cash seem to mirror 
the Court’s rulings. Perhaps the New York Times should 
have examined Michigan. But perhaps that’s not true. 
Perhaps it is only a mirage and the Michigan Supreme 
Court has truly acted fairly, and that access to justice still 
remains.

In an attempt to fi nd out the truth, the Negligence 
Section of the State Bar of Michigan has reinstituted its 
policy of past years and has set up a scholarship program 
on the campuses of fi ve law schools in this state. In con-
junction with the American Constitution Society’s chap-
ters in each of those schools, the Negligence Section is 
commissioning a $1,500 scholarship to a student who 
writes a paper that best provides answers as to whether 
or not the current Supreme Court is given to restraint, 
respect for precedent, and makes decisions based on fact 
and law, rather than on personal philosophy. 

Perhaps these fi ne students will provide some evidence 
to this writer as to why the Michigan Supreme Court 
seems to determine, without any expert information that 
they have shared with members of the Bar, that someone 
who falls due to the negligence of another is not subject to 
suff ering a signifi cant risk of injury. Perhaps they failed to 
read articles published by the American Academy of Fam-
ily Physicians, more specifi cally that of Colonel George 
F. Fuller, of the White House Medical Clinic in Wash-
ington, D.C., when he found that falls account for 70 
percent of accidental deaths in persons 75 years of age or 
older. He found that more than 90% of hip fractures oc-
cur as a result of falls. Th e Supreme Court might not have 
thought about Katherine Graham, Republican matriarch, 

31. Hanson v Mecosta Co Road Comm, 465 Mich 492 
(2002). Th e Court held that the state has no liability 
for the defective design of a public highway. 

32. Rakestraw v Gen Dynamics Land Sys, 469 Mich 220 
(2003). Th e Court eliminated an entire class of work-
ers' rights to receive worker’s compensation for on-
the-job injuries, overruling established law. 

33. Jenkins v Patel, 471 Mich 158 (2004). Th e Court de-
cided that the limitation on non-economic damages 
in medical negligence case was extended to wrong-
ful death cases despite contrary statutory language. 

34. Costa v Emergency Medical Services, 475 Mich 403 
(2006). Th e Court expanded the defense of govern-
mental immunity and suspended all requirements 
that governmental employee defendants comply 
with the statutory medical malpractice requirements 
in lawsuits. 

35. Mack v City of Detroit, 467 Mich 186 (2002). Th e 
Court stuck down local authority to protect work-
ers on the job from being harassed for their sexual 
orientation. 

36. Henry v Dow Chemical, 473 Mich 63 (2006). Th e 
Court decided that persons needlessly exposed to 
carcinogenic dioxins negligently released into the 
environment are precluded from bringing claims as 
they have not gotten cancer quickly enough, even 
though it is well known that it may take many years 
for the cancers to manifest. 

37. Creech v Foot Memorial, 474 Mich 1135 (2006). Th e 
Court denied court access to multiple patients who 
learned that they had been negligently exposed to 
an infection while receiving medical treatment be-
cause they did not develop symptoms yet, despite 
medical evidence that it may take years to develop 
symptoms.

38. Rory v Continental, 473 Mich 457 (2005). Th e Court 
disregards decades of established law and allows in-
surance companies to write shorter statute of limita-
tions into insurance contracts than those provided for 
by law, and in doing so claims that “individuals” have 
ability to “negotiate” insurance policies. Th e fi ne print 
in an insurance contract will be enforced even when 
everyone agrees it is unreasonable to do so. 

39. Last, but not least, let us not forget the Gladych 
decision, which cut months off  one’s ability to serve 
formal documents in violation of our court rules, 
which our legislature, predominantly Republican, 
unanimously overruled by statute in a speed not 
seen prior or since. Even they can be shocked by 
this court.

From the Chair 
Continued from page 3
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and locally, Hugh Dohany, past Republican Treasurer of 
Oakland County, who died from falls. Many of us took 
an oath to care about those who are victims. Now we have 
all become victims. 

Th ese papers will be published in the summer Neg-
ligence Law Section Quarterly. Th omas Harris, writer of 
Hannibal, has written a poignant description regarding 
the activity of the majority of our current Court. He calls 
it “avunculism” and defi nes it as “the act of posturing as a 
wise and caring patron to further a private agenda.” Such 
is the case here.

What is disconcerting to my brethren, both plaintiff  
and defense, is that we need to advise our clients of the 
law, and yet in this era of Walz/Eggleston, for example, 
the law has changed three times and we are not done yet. 
A past president of MTLA, Th omas Hay, recently opined 
in a letter to the editor in the Michigan Lawyers Weekly, 
half kidding, that our “Supreme Court declare all cases 
decided before January 1, 2000, to be overruled and of no 
precedential value whatsoever.” In fact, he suggested that 
our Court disregard the Constitution as well, as, “after all, 
it was not written by them.”

Th e Supreme Court should take the advice of Cicero, 
a fi rst-century B.C. Roman statesman, who ordered the 
words, “Extreme justice is extreme injustice.”

Final Thoughts
Off  topic, but just as important, is my thanks to past 

chair, Robert Siemion. If ever there was a class act doing 
negligence work, Robert Siemion would exemplify that 
term. He represents his clients with zealous abandon, yet 
never forgets his place in our system of justice and acts 
with the highest degree of courtesy, civility, and compe-
tence. Th ank you, Bob, for allowing me to serve under 
you, as well as having the privilege of serving with past 
chairs Cynthia Merry and Judy Susskind. Further, I look 
forward to the coming year and sharing the work of the 
Negligence Section with my fellow offi  cers Tom Peters, 
Jules Olsman and José Brown, along with members Jody 
Aaron, Cheryl Auger, David E. Christensen, Steven Gal-
braith, Paul Manion, Gerry Padilla, Paul Pedersen, Doug 
Shapiro, Tom Waun, and Michael Janes.

Lastly, somewhere in this Quarterly, you will fi nd a fl y-
er, which those of us on the Negligence Section Council 
hope you will fi ll out and return and join us on the High 
Seas for a long weekend of education and communication 
between both sides of the Bar. Remember that every coin 
has two sides to it to have any value at all. 
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Introduction
For statute of limitations purposes, a cause of action 

accrues when a wrongful act causes a legal injury, even if 
the victim is ignorant of the cause of action or the wrong-
doer’s identity, and even if all the damage has not yet oc-
curred.  But, in particular circumstances, the “discovery 
rule” will delay the accrual of a cause of action until the 
claimant knows, or should reasonably know, of the exis-
tence of the claim.  Th e nearly universal rule may soon 
be erased in Michigan.

Th e Michigan Supreme Court recently granted leave 
to appeal in the case of Dayle Trentadue, as Personal Rep-
resentative of the Estate of Margarette F. Eby, Deceased, v 
Buckler Automatic Lawn Sprinkler Co, et al.1  Th e Supreme 
Court's Order (issued 07/19/06) directed the parties “to 
include among the issues to be briefed whether the court 
of appeals application of a common law discovery rule to 
determine when plaintiff ’s claims accrued is inconsistent 
with or contravenes MCL 600.5827, and whether previ-
ous decisions of this Court, which have recognized and 
applied such a rule when MCL 600.5827 would other-
wise control, should be overruled.”2

The Trentadue Case
In Trentadue, the plaintiff  brought a wrongful death 

action against defendants, Mott and MFO Management 
Company and others, claiming breach of duty to provide 
adequate security to decedent, Margarette Eby.  Th e iden-
tity of the murderer and his relationship with the other 
defendants was not discovered for many years after the 
statute of limitations would have expired. 

Defendants brought a summary disposition motion 
based on the statute of limitations.  Plaintiff  argued that the 
discovery rule should apply because until defendant, Jef-
frey Gorton’s, culpability for Eby’s murder was discovered, 
there was no basis to assert breach of duty claims against 
Mott and MFO.  Plaintiff  further asserted that, without the 
identity of Eby’s murderer, there was no basis to assert any 
type of claim against the remaining defendants, Buckler, 
the Gortons, Nyberg, and Backos, because their culpability 
was solely based on their specifi c job responsibilities or em-
ployment relationship to the murderer, Jeff rey Gorton.3

WILL THE COMMON LAW DISCOVERY RULE USED TO 
DETERMINE WHEN PLAINTIFFS’ CLAIMS ACCRUE 
SOON BE EXTINGUISHED?
BY CHERYL J. AUGER AND DAVID E. CHRISTENSEN

Th e Court of Appeals provided a detailed history and 
analysis of the discovery rule and noted that “when the 
discovery rule has been applied, it has involved a weighing 
of the need to protect defendants from harms intended 
by statutes of limitations against the benefi t to a plaintiff  
aff orded by application of the rule.” 4  “Th e balancing of 
these competing interests is facilitated where there is ob-
jective evidence of injury and causal connection guarding 
against the danger of stale claims and a verifi able basis 
for the plaintiff ’s inability to bring their claims within the 
statutorily proscribed limitation period.” 5

In the case at bar, the Trentadue court of appeals ap-
plied this objective standard and determined that because 
plaintiff  did not know of the relationship of the defendants 
with Eby’s killer until he was identifi ed, or until the means 
of access of Eby’s killer into her residence was determined, 
plaintiff  was not aware of a possible cause of action.

Th us, after carefully weighing and balancing the com-
peting interests of the statute of limitations and the dis-
covery rule, the court of appeals reversed the trial court’s 
grant of summary disposition and held that the discovery 
rule should have been applied under the factual circum-
stances in this case.

History of the Discovery Rule and Policy Consider-
ations Favoring the Discovery Rule

Courts in Michigan and other jurisdictions have long 
recognized that the injustice of precluding some claims 
requires application of a discovery rule in certain cir-
cumstances.  As recently as 1995, the Michigan Supreme 
Court noted: “When a plaintiff  would otherwise be de-
nied a reasonable opportunity to bring suit because of the 
latent nature of the injury or the inability to discover the 
causal connection between the injury and the defendant’s 
breach of duty owed to the plaintiff , we have applied the 
discovery rule to prevent unjust results.”6

Th e Michigan Supreme Court’s rationale for adopting 
the discovery rule in the appropriate instances was likewise 
stated:  “Because statutes of limitation do not evidence a 
legislative intent to extinguish a cause of action before the 
plaintiff  is aware of the possible cause of action, we have 
adopted the discovery rule in the appropriate instances.” 7
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Th us, otherwise time-barred claims have been permit-
ted to proceed in Michigan under the appropriate cir-
cumstances. Examples include injuries from asbestos ex-
posure,8 and, perhaps, drug-product liability claims.9  An 
example of judicious use of the discovery rule may be seen 
when the injury from an unknown exposure to a chemi-
cal or toxic material may not become apparent until long 
after the exposure occurred.  Perhaps there was simply a 
rash that occurred immediately, but the very serious harm 
did not become apparent within the limitations period.

Other jurisdictions apply the discovery rule, with some 
variations.  Generally speaking, federal limitations periods 
begin to run when the claimant discovers or should have 
reasonably discovered the acts constituting the violation.10  
Federal courts will generally apply the discovery rule when 
state law is silent on the issue.11  

In some jurisdictions, the burden is on the plaintiff  
to prove that a reasonable investigation would not have 
revealed the cause of action.  Th e limitations period be-
gins when the plaintiff  has reason to suspect injury and 
some wrongful cause, unless it is proven by the plaintiff  
that a reasonable investigation at the time would not have 
revealed a factual basis for that cause of action.12

Mississippi courts apply the discovery rule in cases of 
latent injury where the plaintiff  is precluded from discov-
ering the harm or wrongdoing because of its inherently 
undiscoverable or secretive nature, or when it is unrealistic 
to expect a layperson to perceive the injury at the time of 
the wrongful act.13

In Iowa, the discovery rule delays the accrual of the 
claim until the plaintiff  knows or reasonably should have 
known that he or she suff ered an injury due to the de-
fendant’s wrongdoing.14  Th is parallels jurisdictions where 
the statute is delayed until the plaintiff  knows, or reason-
ably should know, that he or she has been injured and that 
the injury was wrongfully caused.15

In some jurisdictions, the knowledge of facts, not 
actual knowledge of their legal signifi cance, triggers the 
statute of limitations;  knowledge of the law is presumed, 
and ignorance of one’s rights does not toll that statute of 
limitations.16

As this brief review hints, there is variance in how vari-
ous jurisdictions apply the discovery rule, but nearly all 
have it in some form in the interest of fairness.  Th is ju-
dicial remedy is used in nearly all jurisdictions to balance 
the interests of the defendant being protected from stale 

suits and the rights of the plaintiff , who may have an ac-
tion extinguished by a statute of limitations before he or 
she could have reasonably known of the claim’s existence.

Accrual of Claims Under MCL 600.5827 and Policy 
Considerations Behind Statutes 
of Limitation

MCL . states that a claim accrues “at the time 
the wrong upon which the claim is based was done, re-
gardless of the time when damage results.”  

In some instances, the claim does not accrue until the 
legal wrong exists: that is, all the elements of the claim ex-
ist.  In a tort action this includes a duty, a breach of duty, 
and damages.  Th us, the claim will not accrue until the 
damages are established.17

Th e Michigan Supreme Court enumerated the policy 
considerations behind statutes of limitations as follows:

“Th ey encourage the prompt recovery of dam-
ages, they penalize plaintiff s who have not been 
industrious in pursuing their claims, they ‘af-
ford security against stale demands when the 
circumstances would be unfavorable to a just 
examination and decision’; they relieve defen-
dants of the prolonged fear of litigation; they 
prevent fraudulent claims from being asserted, 
and they ‘remedy... the general inconvenience 
resulting from delay in the assertion of a legal 
right which it is practicable to assert.”18

In summary, the primary purposes behind statutes of 
limitations are (1) to encourage plaintiff s to pursue claims 
diligently and (2) to protect defendants from having to 
defend against stale or fraudulent claims.19

It is noteworthy, however, that our Michigan Supreme 
Court has previously expressly determined that “statutes 
of limitation do not evidence a legislative intent to ex-
tinguish a cause of action before the plaintiff  is aware of 
the possible cause of action” in adopting the common law 
discovery rule previously.20  

A statute of limitation exists primarily to protect a pro-
spective defendant.  Th e theory is that, at some point after 
becoming liable for a wrongdoing, the defendant must be 
protected from stale suits because of the disappearance of 
evidence, the desire to avoid the insecurity of ageless out-
standing claims, or perhaps a judicial system that cannot 
eff ectively handle extremely old claims.  

On the other hand, there are weaknesses in these old 
theories.  In truth, some evi-
dence grows stale before a stat-
ute runs, while other evidence 
may be valid for decades.  

“As this brief review hints, there is variance in how various 
jurisdictions apply the discovery rule, but nearly all have it 

in some form in the interest of fairness.”
Continued on next page
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Other methods to protect against these fears exist in evidentiary rules, statutes 
of frauds and laches, an ageless judicial remedy that can preclude a stale claim 
even where no statute of limitations exists.

Statutes of limitations have been supported based upon a fear of plaintiff s 
who intentionally delay a lawsuit after knowing of the cause of action.  Th is ar-
gument is invalid in an injury action where there is often a long amount of time 
before the victim can know of the injury, its cause, or its legal signifi cance.  

Conclusion
Flexibility by the courts in the application of statutes of limitations based 

on fairness to the parties, especially where the traditional purposes of the stat-
ute are not violated, argues in favor of the long-held traditional values of fair-
ness and balance inherent in the discovery rule and traditionally provided by 
our courts.  
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STATE BAR OF MICHIGAN NEGLIGENCE LAW SECTION SEMINAR
  In conjunction with

The Michigan Trial Lawyers Association
   & 

    The Michigan Defense Trial Counsel
Sail aboard Celebrity Cruise Lines Century

March 15-19, 2007

Itinerary subject to change

DAY PORT ARRIVE DEPART

1 Miami, Florida 5:00 PM 

2 Key West, 
Florida

7:00 AM 2:00 PM 

3 Cozumel,
Mexico

11:00 AM 9:00 PM 

4 At Sea 

5 Miami, Florida 7:00 AM

Itinerary subject to change
Cat CC Concierge Balcony from  $939.00
Cat 2A Balcony Stateroom   from  $879.00  Seminar on Sunday March 18 (program to be announced)
Cat 5   Ocean view Stateroom from  $769.00   Seminar fee $150.00 per person
Cat 10 Inside Stateroom   from  $579.00
Prices above include cruise and tax and are per person
Prices are subject to change until booked 

Reservations Deposit of $300.00 per person is required to secure a reservation.  Final payment is due 12/10/06
Documentation Proof of citizenship is required- a valid passport.  Your passport must be valid for 6 months past the return date.
Please be sure name on reservation form matches your passport.
Air Reservations We have limited group space on Northwest Airlines non stop service on the following flights: 

3/15/2007 depart Detroit 10:15am and arrive Miami 1:19pm Air price per person is $294.21
3/19/2007 depart Miami 3:00pm and arrive Detroit 6:08pm

Should you want alternate arrangements please call me for individual reservations.
Cancellation & Refunds Reservations must be cancelled in writing to The World of Travel to qualify for a refund. Air and Cruise
fees apply as follow:  from date of deposit until December 20, 2006...$50.00 penalty, from Dec 21-Jan 31...$200.00 penalty, from
Feb 1- Mar 1…50% penalty of Cruise and air ticket is non refundable and Mar 2 - March 15…100% penalty.
All penalties are per person
Transfers not included from Miami Airport to the Port of Miami roundtrip
Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices 

 Julie at The World of Travel 248-203-0022   Fax 248-203-0303  Email julie@askouragents.com
----------------------------------------------------------------------------------------------------------------------------------

Cut and mail to: The World of Travel 860 W. Long Lake Rd Ste 100 Bloomfield Hills MI  48302 Attn: Julie Itkis

Name(s)________________________________________________________________    Category Desired ______________
Address________________________________________________________________
City__________________________________ State __________ Zip Code __________
Home phone___________________ Daytime phone _______________________  Email __________________________ 
Do you want Group Air on Northwest _____ Yes    _____ No If yes, please add $100.00p.p to the deposit
Number of Attendees to the Seminar ____________       Member _________   Non Member ________
Insurance Accepted _______ or Declined__________ Date of Birth _______________
My deposit of $300.00 per person (payable to The World of Travel) is enclosed for ____ reservations.
Please charge my  ( ) Visa    ( )  Mastercard  ( ) Discover  ( ) American Express
Credit Card ______________________________________Expiration Date_________   3 digit code on back ________ 
Credit Card Billing Address________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. Any damages occasioned by any cause 
whatsoever. 2. Any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. The loss or damage to baggage or any 
article belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out of the 
program at any time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an agent in 
arranging for transportation, cruise accommodations and other services and does not assume any responsibility or liability for injury, damage, inconvenience,
loss, accident, delay or change in schedule, however caused or arising.

I/We have read and understand the responsibility and cancellation policies.

Signature _________________________________________________________________ State Bar 2007
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On May 15, 2006, a unanimous U.S. Supreme Court in Sereboff  v Mid Atlantic Medi-
cal Services, Inc., 126 S.Ct. 1869; 164 L.Ed.2d 612 (2006), ruled that ERISA plans may, 
in fact, fi le suit to recover monies paid to a tort victim whose medical expenses were paid 
by a plan. Th e Court held that Section 502 of ERISA, 29 USC §1132, while authorizing a 
plan to obtain “appropriate equitable relief,” does, in fact, permit the fi ling of a civil action 
seeking monetary damages.

Sereboff  completely abrogates the previous holding in Great-West Life & Annuity Ins Co 
v Knudson, 122 S.Ct. 708; 151 L.Ed.2d 635 (2002). Sereboff  vaporizes the holding of the 
Sixth Circuit in Qualchoice, Inc v Rowland, 367 F3d 638 (6th Cir, 2004). So much for the 
tactic of telling an ERISA plan representative that the plan cannot sue a tort victim to re-
cover medical expense.

One door left open in Sereboff  is the question of whether an ERISA plan may seek 
reimbursement if a plaintiff  has not been “made whole” for his or her injuries. Th e Court 
declined to discuss the issue as it was not raised below.

Th e holding in Sereboff  mandates that counsel obtain written plan documents to verify 
the existence of a reimbursement clause in the ERISA plan as well as notify the ERISA plan 
of the pendency of the action. Th is must now be done when a case is in its initial stages. 
Calling the plan representative the day before a facilitation to place the plan on notice of a 
lien is not a recommended procedure.

Major Medicare Misery Mounting
United Government Services in Milwaukee, the contractor for Michigan Medicare 

claims, is now completely inaccessible by telephone. It can take months to receive a re-
sponse, even an incorrect one, to an inquiry regarding the existence of a Medicare claim 
for reimbursement. Th e U.S. Attorney for the Eastern District of Michigan is no longer 
involved in Medicare lien disputes. Th e most commonly asked question by attorneys is, 
“What am I supposed to do?” Th e “answer” is that the actual medical bills must be obtained 
from health care providers at the onset of a case. Th ese bills will provide some indication of 
the amount paid by Medicare or the amount actually billed.

Do not count on Medicare or its contractors to provide timely or accurate information. 
Th is task now belongs to the attorneys involved in the case. 

ERISA LIENS ALIVE AND WELL

Jules B. Olsman
Olsman Mueller & James 

PC
2684 W 11 Mile Rd
Berkley, MI  48072

P: (248) 591-2300
F: (248) 591-2304

E: jbolsman@olsmanlaw.com

Advertise in the Negligence Law Section Quarterly

Four times per year, the Michigan Negligence Law Section Quarterly reaches:

• Over 2,000 negligence members directly •     Various courts and law libraries

Your ad for services of products targets people you want and need to reach most.

Cost of ad per issue: $450 – back cover   $350 – full page    $200 – half page    $175 – quarter page
 

For details, contact:

Madelyne C. Lawry, Negligence Law Section, PO Box 66, Grand Ledge MI 48837
 Phone: (517) 712-4389  Fax: (517) 627-3950 E-mail: neglawsection@comcast.net
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David was a shareholder at Foster, Swift, and joined in the fi rm in 1978 specializing in 
personal injury litigation, insurance defense, professional licensing, malpractice defense, 
and intellectual property litigation. He established himself as an expert in his particular 
practice areas and was a frequent and popular speaker and published author. Dave was also 
honored with the Th omas M. Cooley Law Review’s Distinguished Brief Award.  Dave was 
listed in Th e Best Lawyers in America for a number of years.

Born in Syracuse, New York, Dave completed his undergraduate work at Albion Col-
lege. His juris doctorate degree was awarded by Washington & Lee University School of 
Law in Lexington, Virginia, in 1978, where he was active in the Phi Delta Phi fraternity 
and served as Note and Comment Editor for the Washington & Lee Law Review, Vol. 24, 
from 1977-1978.

Admitted to practice in Michigan, Dave belonged to the American Bar Association, 
the State Bar of Michigan, and the Ingham County Bar Association. He was also a mem-
ber of the Michigan Defense Trial Counsel, the International Society of Barristers, and the 
American Society of Law & Medicine.  Dave served as a judge for the Moot Court Com-
petition at the University of Michigan and the Detroit College of Law at Michigan State 
University.  Dave spent a considerable amount of time each year speaking on issues related 
to his practice and addressed a multitude of groups, including the Institute of Continuing 
Legal Education, the Michigan State University College of Human Medicine, Stratton-
Cheeseman Management Company, and the Michigan State Medical Society.

Not surprisingly, Dave converted his extensive knowledge and experience into a variety 
of articles that have appeared in numerous publications. Among his works are “Trying the 
Automobile Liability Case,” National Business Institute, 1991, and “Confi dentiality of Medical 
Records—Confi dentiality of Substance Abuse Records,” Lorman Business Center, Inc., 1992, 
1993, 1995-1999.

Involved in many community and charitable activities, Dave served on the board of 
directors of the Pregnancy Services of Greater Lansing, and the Free International Mis-
sions. He was a former Eagle Scout and past recipient of the District Award of Merit from 
the Huron District.  He was also an executive board member and assistant legal counsel to 
the Chief Okemos Council of the Boy Scouts of America.

An avid downhill skier, Dave also enjoyed playing tennis and had a special interest in 
sports cars, sometimes owning several at one time. Th e trophies displayed in his offi  ce were 
reminders of his success as a competitive race car driver, and although he was more modest 
about his accomplishments in the legal arena, he brought a stellar record of positive results 
to each of his clients. 

IN MEMORY OF DAVID H. ALDRICH

David H. ALDRICH

And in the end, it's not the years in your life that count. It's the life in your years.

                                                                                                  —-Abraham Lincoln

Those desiring to make 
memorial contributions can 
do so at:

The David Aldrich Fund
C/O Albion College 
611 East Porter Street 
Albion, MI 49224
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LEGISLATIVE UPDATE—THE QUESTION OF NECESSITY
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a multi-client lobby-
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nonprofit organiza-
tions, since 1995. Be-
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a degree in political 
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University of Michi-
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former State Senator 
Fred Dillingham. He 
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Negligence Law Sec-
tion of the State Bar 
since 1999. Todd lives 
in Lansing with his wife, 
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Todd N. Tennis 
Capitol Services Inc.

526 Townsend 
Lansing, MI 48933
P: (517) 372-0860
F: (517) 372- 0723

Th e 2005-2006 legislature is nearing its 
end in Lansing. As of this writing, state rep-
resentatives and senators are focused on the 
November election. Th e state legislature is 
scheduled to return to session on November 
9, but just how much work they will accom-
plish between then and December 31 – the 
so-called “Lame Duck” session – is anyone’s 
guess.

One item that could possibly see move-
ment is a package of tort legislation con-
cerning asbestos claims. Representative Ed 
Gaff ney (R-Grosse Pointe Farms) introduced 
House Bill 5851 to address the tremendous 
volume of asbestos claims clogging the courts 
nationally. Th e bill would prohibit an indi-
vidual from fi ling an asbestos claim in Michi-
gan unless he or she can demonstrate specifi c 
symptoms outlined in the legislation. Propo-
nents of the bill argue that the bill is necessary 
to maintain the rights of the most seriously 
injured asbestos victims.

Opponents of the legislation, however, ar-
gue that its overall premise is fl awed. At the 
House Tort Reform Committee, plaintiff ’s 
attorney James Bedortha argued that there is 
no crisis in asbestos litigation in Michigan. 
Whereas some other states are facing dock-
ets of tens of thousands of cases, Michigan’s 
docket is a fraction of that. Th is is largely due 
to the eff orts of Judge Robert Colombo, Jr., 
who has implemented a system that has al-
ready achieved many of the ends sought by 
the backers of the legislation.

Some opponents have also voiced con-
cerns regarding the method House Bill 5851 

uses to separate cases by severity. Th ey argued 
that current practice allows cases to be diag-
nosed based on Michigan medical standards. 
Th e bill would set out statutory medical cri-
teria that some have argued would create ar-
bitrary hoops for victims to jump through. 
However, defense attorney Mark Wisniewski, 
while stopping short of affi  rming the medical 
criteria contained in the bill, testifi ed that the 
concept of a medical threshold for asbestos 
cases is nothing new in Michigan. Th erefore, 
the question may not be whether to have cri-
teria, but whose criteria will be used.

Initial versions of House Bill 5851 also 
contained language to place caps on non-eco-
nomic damages and attorney’s fees. Th ere was 
some confusion over whether the non-eco-
nomic damage caps included in the legisla-
tion would actually raise caps beyond those 
pertaining to general products liability cases, 
so in the end they were scrapped. Caps on 
attorney’s fees were also removed.

Even with these changes, the bill still 
has a number of opponents. Th e State Bar 
of Michigan opposes the legislation, as does 
the Michigan State Building Trades Council 
and the Michigan Trial Lawyers Association. 
While there may well be a crisis in asbestos lit-
igation in other states, it does not seem likely 
that it will ever visit Michigan. Moreover, re-
cent rulings by the Supreme Court may have 
stolen the legislature’s thunder. Depending on 
how the Supreme Court’s actions will aff ect 
asbestos cases in Michigan, House Bill 5851 
may be a solution in search of a problem. 

Invite someone to join the Section.

http://www.michbar.org/sections/pdfs/app_03v2_exst.pdf
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SBM MEMBER BENEFITS EXPAND TO INCLUDE PMRC LENDING LIBRARY AND 
ABA BOOK DISCOUNTS 

Th e State Bar of Michigan Practice Management Resource Center (PMRC) has set up an extensive lending library 
consisting of publications, CDs, and other materials for use by SBM members. To take advantage of this new mem-
bership benefi t, stop by the State Bar 
building at 306 Townsend Street in 
Lansing or browse online at www.
michbar.org/pmrc/library.cfm. Topics 
available at the lending library in-
clude law fi rm marketing, mergers, 
billing innovations, compensation 
plans, eff ective associate training 
,and more. 

Th e State Bar has also teamed 
with the American Bar Association to 
off er discounts on books to its mem-
bers. Th rough the ABA Publishing 
Book Discount Program, members 
can now get a 30 percent discount 
on any book purchases. For more in-
formation, please visit www.michbar.
org/programs/bookdiscount.cfm. 
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NEG. SECTION ANNUAL MEETING AND EDUCATION EVENT:

TRIAL PRACTICE TECHNIQUE/TIPS – PLAINTIFF AND DEFENSE 
PERSPECTIVES AND HANDLING SOCIAL SECURITY DISABILITY CLAIMS

Friday, September 15, 2006 
– Ypsilanti Marriott at Eagle Crest
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1.  Robert Siemion receives plaque from Barry Goodman 
for chairing the Council 2005-06 

2.  Robert Siemion transfers the chairmanship of the 
Council to Barry Goodman 

3.  Barry Goodman, David Christensen, and 
 Douglas Shapiro

4.  Peter Davis, Speaker

5.  Michael R. Janes, Speaker

6.  Douglas Shapiro, Council Member 

7.  Paul Manion, Council Member

8.   Robert Siemion, Ex-Offi cio

9.  Council Members Jody Aaron, Jose Brown, and Rob-
ert Siemion; Speaker Peter Davis; and Commissioner 
Liaison Brian Einhorn
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