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It is my pleasure to serve you as Chairperson this year. 
I plan to build on the accomplishments of our past leader-
ship and work toward promoting the goals of our “mission 
statement,” which is contained at the end of this column.

When I was fi rst elected to the Negligence Council over 
seven years ago, I had no idea what the job entailed or 
how long it would last. I would like to thank the outgo-
ing chairperson, Cynthia Merry for her energy, hard work 
and dedication. Cynthia built upon the added dedication 
spearheaded by the two previous chairs, Judy Susskind and 
Tim Knecht.

Th e unique thing about the Negligence Law Section is 
that we are lawyers who represent both plaintiff s and defen-
dants. Often this leads to sharp and spirited debate among 
the Council members; however, on many occasions we are 
in complete agreement on important issues.

I am very proud of the fact our Section always attempts 
to keep our common goals in focus and there are always 
numerous projects in progress for our members.

Over the past several years we have all seen a well-or-
ganized national eff ort to discredit our civil justice system 
by essentially vilifying lawyers and disparaging juries. I am 
sure most of you have noticed that when the term “law-
suit” is discussed in the media, the adjective “frivolous” is 
often attached.

Recently, a high percentage of Council members have 
specialized in medical malpractice litigation. Clearly, tort 
reform has changed the business of the practice of law, 
and because of this, the Council has established a presence 
in Lansing with a professional lobbying fi rm who under-
stands our issues and enables us to keep track of legislation 
that aff ects our members and your clients. Th e Council 
has taken bipartisan positions on pending legislation and 
has put into place a mechanism for producing assistance in 
legislative drafting and providing Committee testimony on 
very short notice.

Despite being on the 
opposite side of many is-
sues, Council members 
will continue to work to-
gether, professionally and 
courteously, advocating 
the concerns of our clients 
while still looking at the 
larger picture. We all have a 
common goal of preserving 
access to our courts and im-
proving the jury system. We 
are opposed to any eff ort to 
undermine or eliminate this 
long-fought-for basic right. 

We are, after all, lawyers.
During my year of Chairmanship, I plan to con-

tinue the strategic plan to increase membership in 
the Section. Another goal is to continue and improve 
upon various events and projects that have been pro-
moted by our Section, including:

• Th e traditional Negligence Council Spring 
Seminar, which will be in Las Vegas between 
May 4 and May 7, 2006.

• Th e Past Chairpersons Dinner which has 
become an event that not only honors Past 
Chairpersons who have led the Council, but 
also involves a great evening of camaraderie 
with appellate and circuit judges where we can 
relax and learn more about each other outside 
of the adversarial system.

• We will continue the tradition of presenting 
the Earl J. Cline Memorial Negligence Award, 
where each year we honor an individual who 
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has made great contributions in the fi eld of negligence law. Our fi rst three 
recipients have been the Honorable Michael Stacy, Frank Brochert and 
the late Sam Garzia.

• We will continue to present topical articles on important negligence is-
sues, such as the recent “Liens Update” presented by Jules B. Olsman.

• Th e Negligence Law Section’s Trial Handbook, which is an excellent primer 
on trial law, will continue to be promoted. Th e handbook can clearly ben-
efi t both the new practitioner and the experienced trial lawyer.

• We will continue to collaborate with both the Michigan Defense Trial 
Council and the Michigan Trial Lawyers Association on projects and trips 
of common interest.

As Jim Bodary, my partner and former President of MDTC, has told me, 
the only people who read columns such as this are Past Chairpersons of the 
same or similar committees. If you are not one of those people and you made 
it this far, thank you.

I look forward to working together with all of you.
I will end with setting forth our mission statement.

Mission Statement
Th e Negligence Section of the State Bar of Michigan has a long and distin-

guished history of promoting excellence among its membership and improv-
ing our civil justice system. Providing information and education through 
publications, seminars, and our newsletters has been an invaluable asset in the 
continuing education of Michigan negligence lawyers. Equally important has 
been preserving the cornerstone of fairness in our civil justice system, the trial 
by a jury. When appropriate, the Negligence Section has advocated changes, 
or no changes, to our civil justice system in an eff ort to promote fairness and 
effi  ciency in resolving disputes for all clients.

Times have changed, and to pursue these same goals, so must we. Th e 
last decade has witnessed a well-organized, national eff ort to discredit our 
civil justice system. Th is eff ort has dealt little with facts or solutions, but has 
instead resorted to vilifying lawyers and disparaging juries. While our pro-
fession and judicial system can always benefi t from constructive criticism, 
the design of this movement has not been to improve, but to diminish the 
eff ectiveness of our legal system. It is the same right to a fair trial by one’s 
peers that, when many years ago was taken away, was the catalyst for our 
present United States Constitution. 

Th e right to a fair and impartial trial by jury to resolve disputes, to remedy 
grievances, and for fair compensation for injuries wrongfully suff ered, must 
be preserved. It is our sworn duty, our moral obligation, to oppose all eff orts 
to undermine or eliminate this long-fought-for basic right of every citizen. It 
is our duty and obligation to inform the public of all eff orts, that attempt to 
deprive them of these rights, and to marshal our members, our resources, and 
our eff orts to these ends. �
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FINDING (ANOTHER) DEEP POCKET
BY HAL O. CARROLL, VANDEVEER GARZIA, P.C.

➩  ➩  ➩

Plaintiff s’ lawyers and defense counsel disagree 
about many things, but one place where they come 
together is in the search for more sources of payment. 
For a plaintiff , the more defendants the better. For 
someone who is already a defendant, fi nding some-
one to share in the potential loss, or perhaps pay all 
of it, is also a good thing.

Th is is where indemnity comes into play. Indem-
nity law is an odd area. It’s not very exciting. Indem-
nity lawyers never get fascinating stories to tell. A 
story about what some crazy witness did in a tort case 
is always good for a drink, but the indemnity lawyer 
who tries to tell a story about some truly crazy in-
demnity language had better learn to enjoy solitude. 

Besides, indemnity is not taught in law schools. 
It doesn’t even fi t neatly into any single legal theo-
ry. Th ere is not even a single “indemnity.” Th ere is 
common law indemnity, based on equity principles. 
Th ere is contractual indemnity based on strict con-
tract law, where equity plays no part. And then there 
is “implied contractual indemnity,” a strange concoc-
tion that pretty much defi es logic. 

But all of this spells – or should spell – opportu-
nity for the alert practitioner. Th e attorney who takes 
the time to learn the ins and outs of these theories, 
especially contractual indemnity, can gain a signifi -
cant advantage. If you represent a plaintiff , it is still 
worth your while to fi nd out if the defendant can 
look to other sources of funds that he or she may not 
have thought of. If you represent a defendant, your 
client will join the plaintiff  in thanking you if you 
can fi nd another source of funds.

Th e topic is a large one, and cannot be described 
here in detail,1 but some principles are worth tak-
ing a look at.

Common law indemnity
Th is is equity and a cousin to contribution. Th e 

premise is simple: a party whose fault is “passive” 
(vicarious) can recover from the person whose fault 
is active. Th e classic case – though one where it is 
almost never invoked – is the employer’s right to in-
demnity for a negligent employee.

In a nutshell, here are the principles:
1. Indemnitee must be free of active fault.
2. Indemnitor must be guilty of active fault.
3. Th e allegations of the principal complaint 

control.
a. If it alleges only passive fault on the part of 

the indemnitee, indemnity is available.
b. If it alleges only active fault on the part of 

the indemnitee, no indemnity.
c. If it alleges both active and passive fault, 

indemnity may be available, but it de-
pends on which basis the jury uses to as-
sess liability.

Th e practice tip here is obvious. If both are al-
leged, get a special verdict.

Mostly, this is a straightforward kind of theory. 
Th e confusion comes in deciding whether a particu-
lar theory of liability asserted against the principal 
defendant is one of “active” or “passive” fault. For 
example, consider breach of UCC warranties, com-
mon work area liability, retained control, inherently 
dangerous activity, or negligent hiring. Each of these 
can present some diffi  culties.

Implied contractual indemnity
Th is is a strange theory and it often seems to be 

more trouble than it is worth. For one thing, the ti-
tle is not very descriptive. Th e cases that describe it 
speak of a “special relationship” as the fundament of 
the theory. Th at phrase is a clue to the problem with 
the theory. What makes a relationship “special” is not 
always clear, the Church Lady notwithstanding. 

Clarity in this area comes from ignoring the lan-
guage of the cases and looking at the facts, which is 
what a lawyer in our fact-driven common law system 
should do anyway. On that basis, here is the real rule: 
when a buyer of industrial equipment rejects uses of 
safety equipment provided by the equipment seller, 
and promises to install the equipment in such a way 
that the safety equipment will not be necessary, and 
then fails to do so, the seller of the equipment, when 
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it is sued by an injured employee, can recover from 
the employer.

None of the cases articulates the rule that way, 
but that is what the rule really is. Calling this im-
plied contract gets past the problem of the exclusive 
remedy protection of the Worker Disability Com-
pensation Act. But remember, there was an express 
contract (of purchase) and it is odd, to say the least 
,to fi nd a separate implied contract where there is an 
express one. But the courts do it anyway.

Th e list above for common law indemnity is a 
little diff erent here.

1. Indemnitee must still be free of active fault.
2. Indemnitor must still be guilty of active 

fault.
3. Th e allegations of the principal complaint do 

not control and the court will consider the 
third party complaint as well.

As with common law indemnity, the putative 
implied contractual indemnitee will want a special 
verdict.

Express contractual indemnity
Th is is the big one. Th is is the most common 

source of indemnity and the one that causes the most 
confusion. In this area, especially, there is a premium 
on understanding it and explaining it. Th e best of 
judges are generalists, and cannot be expected to un-
derstand the details here. Th is is an area where ex-
plaining precedes prevailing.

Basic principle no. 1: Fault is irrelevant unless:
a.  the indemnity contract says so, or
b.  MCL 691.991 applies (sole negligence in a 

construction context).
Th is is where tort lawyers tend to go wrong. Th eir 

focus, naturally enough, is on who is at fault. It is 
often diffi  cult to shift gears and put fault aside and 
think in harsh contract terms.

Basic principle no. 2: Th e devil is in the details 
of the language.

a. If it says “indemnify,” you get indemnity 
but no defense.

b. If it says “defend,” you get defense but no 
indemnity.

“Th e language” here is the language of the con-
tract. A common tactic is to depose the parties to 
the contract and ask them what they think it means, 
or what they thought when they signed it. Th e short 
answer is “who cares?” It is the written language that 
controls. 

“We must look for the intent of the parties 
in the words used in the instrument. Th is 
court does not have the right to make a dif-
ferent contract for the parties or to look to 
extrinsic testimony to determine their intent 
when the words used by them are clear and 
unambiguous and have a defi nite meaning. . 
. . [W]here the terms of a contract are unam-
biguous, their construction is for the court 
to determine as a matter of law, and the plain 
meaning of the terms may not be impeached 
with extrinsic evidence." Zurich Insurance 
v CCR and Company (on Rehearing), 226 
Mich App 599, 604; 576 NW2d 392, leave 
denied 459 Mich 857 (1998), quoting from 
Michigan Chandelier Co v Morse, 297 Mich 
41, 49; 297 NW 64 (1941).

When it comes to indemnity there is no such 
thing as “just semantics.” Semantics is the meaning 
of words, and the meaning of the words will often 
determine whether you client is signing the check on 
the front or the back. 

A corollary here is that quality trumps quantity. A 
major manufacturer in Michigan uses an indemnity 
clause that is 2 ½ pages single-spaced. It is actually a 
good indemnity clause, but the goodness comes from 
a single sentence buried in the middle.

Another example: an attorney once asked the 
author to review some indemnity language he had 
drafted to protect his client, the owner of a project. 
Th e clause he wrote said: “the parties mutually agree 
to indemnify each other . . .” Th e result is that the 
owner, who would have no active fault, had agreed to 
indemnify the contractor, who is the only one who 
could be at fault. It sounded elegant, but it ran in the 
wrong direction. 

Basic principle no. 3: Ambiguities are construed 
against indemnity. Offi  cially, this is not the rule any 
more, Vanden Bosch v Consumers Power Co, 394 Mich 
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428; 230 NW2d 271 (1975), but the principle that 
clauses are construed against the drafter still applies, 
and it is usually the putative indemnitee who is the 
drafter. “An indemnity contract will be construed 
strictly against the party who drafts the contract and 
the party who was the indemnitee.” Triple E v Mas-
tronardi, 209 Mich App 165, 172; 530 NW2d 732 
(1995), leave denied 450 Mich 899 (1995). Note, by 
the way, that the opposite rule applies to insurance.

Basic principle no. 4: Avoid the tender trap. If 
you are seeking indemnity, it will often be the case 
that your client also has a claim to be an additional 
insured under the indemnitor’s liability policy. If so, 
and if you tender, to whom are you tendering? Th e 
short answer is to make two separate tenders. On the 
other hand, if you are 
on the receiving end, be 
very precise in your re-
sponse. If you accept the 
tender, which tender are 
you accepting? If your 
client has insurance and 
the indemnitee may be 
an additional insured, 
you can almost bank on 
the insurer being sloppy 
here. Th is is where one 
side’s inattention is the 
opposition’s opportu-
nity.

Basic principle no. 5: 
Clients are sloppy about 
this. Indemnity is an af-
terthought. People who 
sign contracts are opti-
mists. Th ey are not thinking about what might go 
wrong. If you are representing one of them, you can 
provide a great service by fi ne-tuning the language. If 
you are suing one of them, you can gain great advan-
tage by paying more attention to the language than 
they did.

Basic principle no. 6: Listen to the opposition. 
Find out what they think. If they do not understand 
how the clause works, and that confusion benefi ts 
your client, you have no duty to educate them. If 
they think they have to show that to your client, that 
is to your advantage. 

Basic principle no. 7: Th e devil is in the details 
of the language. Yes, this is Basic Principle no. 2 also, 
but it bears repeating. Language can vary infi nitely, 
but there are patterns. Th e phrase “arising out of 
your performance of the contract” is language that 
requires indemnity without regard to fault. Th e lan-
guage “caused by your act or omission” requires fault 
as a predicate to indemnity. Th e language “to the ex-
tent caused by your fault” is common, but under tort 
reform’s abolition of joint liability, almost certainly 
meaningless.

A corollary principle is that expert testimony is 
not needed. Just as there is no reason to ask the cli-
ents – laypersons – to interpret the contract, neither 

is there a reason to ask 
other attorneys to do so. 
Still, it is good to have 
someone to put in a wit-
ness list just in case the 
other side does it and the 
judge takes it seriously.

Basic principle no. 8: 
Co-indemnitors share 
the loss equally. It has 
been argued that if, say, 
two subcontractors have 
identical indemnity ob-
ligations to the general 
contractor, as soon as one 
accepts the obligation, 
the other is released, be-
cause the indemnitee, 
having been indemni-
fi ed, will not suff er a loss. 

Th is is wrong. Just as co-insurers share the loss, so do 
co-indemnitors. Equitable subrogation applies here 
as in insurance cases. Insurers share in proportion to 
their coverage limits. Indemnitors do not have cover-
age limits, so they share equally.

Basic principle no. 9: Th ere is no serial indemni-
ty. If a subcontractor owes indemnity to the generals 
and a sub-subcontractor owes indemnity to the sub-
contractor, does the sub-sub owe indemnity to the 
general? In a word, no. It is possible that the clause 
might be written to make the general an indemnitee 
of the sub-subcontractor, but there is no automatic 
serial indemnity. 

“The attorney who takes the time to learn 
the ins and outs of these theories, espe-
cially contractual indemnity, can gain a 
signifi cant advantage.”

➩  ➩  ➩
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Basic principle no. 10: Don’t confuse “insured contact” language 
with insurance coverage. If the indemnitor has a general liability pol-
icy, it probably has language that makes the indemnity obligation an 
insured contract. Th at makes the indemnitor’s insurer an underwriter 
of the indemnitor’s indemnity obligation, but it does not make the 
indemnitee an additional insured under the indemnitor’s policy. Th is 
is one place where the tender trap (basic principle no. 4) comes in. 
Th is is a common source of confusion.

Summary
Th ere is more to be said about indemnity. For example, the insol-

vency of an indemnitor has a diff erent eff ect on the indemnity obli-
gation than it has on the insurance obligation. Waiver of subrogation 
clauses often come into play in construction projects as well.

But indemnity – especially express contractual indemnity – is a 
fertile ground for gaining or losing a serious fi nancial advantage in 
tort litigation. �

Hal Carroll is head of the Insurance and Indemnity Department 
and the Appellate Department at Vandeveer Garzia. He is admitted 
to practice in the state and federal courts in Michigan and in the 
United States Courts of Appeals in the Sixth and Eighth Circuits, 
and the United States Supreme Court. He handles appeals, motions 
for summary judgment and other major motions for the fi rm, and on 
a referral basis for other fi rms or clients.

Hal Carroll
Vandeveer Garzia PC

1450 W. Long Lake Rd Ste 100
Troy, MI

Phone: (248) 312-2088
Fax: (248) 267-1242

Email: hcarroll@vandeveergarzia.com

Endnote
1 Th e author of this article has written about 200 pages of a book on the topic and 

is about halfway fi nished.

Finding  ... 
Continued from page 5
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Trial Practice Book Available

 About the Author

David R. Parker is a shareholder in the fi rm of Charfoos & Christensen, P.C. 
He is an appellate specialist who became associated with the fi rm in 1983. In his present role 

with the fi rm, he has primary responsibility for appeals in the Michigan Supreme Court, the Michigan 
Court of Appeals, the United States Sixth Circuit Court of Appeals, and the United States Supreme 
Court. He also heads the fi rm’s research department, assists in briefi ng dispositive motions in trial 
court, and prepares seminar material. Parker’s keen interest in the art of writing briefs and his strong 
presentational skills have earned him the well deserved respect of the state legal community. 

 Parker assisted in researching, drafting, and editing the widely used book Personal Injury 
Practice: Technique and Technology, which he updates periodically for the publisher. His other works 
include Starting the Case in the 90’s: A Current Manual of Michigan Complaints, Michigan Medical 
Malpractice Cases Annotated: 1987-1993, Still Starting the Case-2001: An Updated Collection of 
Michigan Complaints, The Works: Medical Malpractice 1993-1997, and The Works Part II: Medical 
Malpractice Cases 1998-2003.

David R. Parker
Charfoos & Christensen, P.C.

5510 Woodward Ave
Detroit MI 48202

313-875-8080 -- Phone
313-875-8522 -- Fax

drparker@c2law.com

Cost: Section Members $26
 Non-Member  $36

“A handy primer that will benefi t the new 
practitioner as well as the seasoned trial lawyer.” 

Robert June 
Law Offi ces of  Robert June, P.C.

Chair of  the Litigation Section, 2004 

 “The Negligence Law Section’s Trial Handbook 
is concise, yet useful.  This book is a great 
resource for both new and experienced lawyers.”

 
D. Andrew Portinga

Miller, Johnson, Snell & Cummiskey, P.L.C.
Chair of  the Young Lawyers Section, 2004 

To order your copy of the Negligence Law Section 
– Trial Practice Book send your name, fi rm and mailing 

address, along with your check made payable 
to the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section

PO Box 66
Grand Ledge MI 48837
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Trying to get information from United Govern-
ment Services, the Medicare contractor, regarding 
monies paid out on behalf of an injured person has 
become intolerable. It is not uncommon for lawyers 
to wait months or longer for a response from UGS 
in Milwaukee even when information was requested 
in a timely fashion. In one situation, Attorney Rich-
ard Steinberg representing Terrance L. Walters fi led 
suit against Michael Leavitt, Acting Secretary of the 
Department of Health and Human Services, in the 
United States District Court for the Eastern District 
of Michigan in order to compel a federal court to 
order the government to turn over reimbursement 
information in a construction site case. Mr. Stein-
berg advocated a unique theory under the All Writs 
Act, 28 USC §1651 which does give federal courts 
the power to order necessary and appropriate relief 
in their respective jurisdictions. Th is rather unfamil-
iar statute recently came into play in the litigation 
involving Terri Schiavo in Florida. Not surprisingly, 
Judge Robert Cleland granted the Government’s mo-
tion to dismiss the case claiming that the only remedy 
available to the plaintiff  was to pursue internal rem-
edies available through the Social Security Admin-
istration pursuant to 42 USC §405(g). Th e Court 
declined jurisdiction and had little diffi  culty fi nding 
numerous citations to support its ruling.1 Walters is 
currently pending and awaiting oral argument in the 
Sixth Circuit.

Agonizing telephone conversations with person-
nel at United Government Services in Milwaukee 
result in explanations that the agency is understaff ed 
and overwhelmed. Th is is of little comfort or assis-
tance to the parties to a lawsuit who need Medicare 
reimbursement information in order to eff ectuate a 
settlement. 

Practical Approaches to the Problem
Although there is no answer to this now routinely 

vexing problem, practitioners, both plaintiff  and de-

fense, who encounter Medicare reimbursement claims 
need to keep the following suggestions in mind:

• Medicare benefi ts paid on behalf of an injured 
victim are subject to the Medicare Secondary 
Payor Act, 42 USC §1395y(b)(2)(A)(ii). A 
claim for reimbursement arises as a matter of 
law. Medicare does not need to write a letter 
saying it has a claim for reimbursement.

• When a case involving payment of monies by 
Medicare is initially commenced, plaintiff ’s 
counsel should routinely and immediately 
send the appropriate authorization form to 
United Government Services at P.O. Box 
3014, ATTN: Medicare Secondary Payor 
Unit, Milwaukee, WI 53201-3014, request-
ing not just the amount of any claim of reim-
bursement, but also the backup documenta-
tion in order to determine that the requested 
amounts correspond to the injuries involved 
in the case.

• Clients should be asked to retain Explanation 
of Benefi t forms (EOBs) which show the pre-
cise amount of money that has actually been 
paid for medical services.

• When medical records are ordered, medical 
bills should be ordered. Many times, the bills 
will show the precise amount of the Medicare 
expenditures, which will give counsel some 
sense as to how much the claim for reimburse-
ment is likely to be. 

• Adequate explanation should be provided to 
the plaintiff  concerning what the basis of the 
claim for reimbursement is and why monies 
must be held in escrow irrespective of the time 
and frustration level to deal with the Medicare 
reimbursement issue.

• Waiting until the end of a case or the day before 
mediation or case evaluation is the wrong way to 
deal with Medicare reimbursement issues. 

MEDICARE MISERY MOUNTS

BY JULES B. OLSMAN, OLSMAN, MUELLER & JAMES P.C.
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PETER L. DUNLAP
MEDIATOR

FACILITATOR

ARBITRATOR

PETER DUNLAP HAS BEEN A MEDIATOR AND

ARBITRATOR SINCE 1975 AND HAS FACILITATED OVER

100 CASES SINCE THE ADOPTION OF MCR 2.410-2.411.
HE SERVED AS A MEMBER OF THE NEGLIGENCE SECTION

COUNCIL FOR FIVE YEARS.

PETER L. DUNLAP

124 WEST ALLEGAN

SUITE 1000
LANSING, MI 48933

517/377-0804
PDUNLAP@FRASERLAWFIRM.COM

Structured Settlement 
Consulting

We Provide Much More Than 
Annuity Quotes

SFA has been easing the financial concerns 
of claimants since 1985.

For more information on Structured 
Settlements, please call:

Cynthia Tewes Whitaker, MBA, CSSC

1-800-535-5492, ext. 15

Until Congress were to deem this issue worthy of 
consideration, which seems highly unlikely at this 
time, the burden will remain on the attorney repre-
senting the plaintiff  to start dealing with this prob-
lem from the beginning of the case. �

Jules B. Olsman of Olsman, Mueller & James, 
P.C., Berkley, Michigan, practices in the areas of medi-
cal malpractice and nursing home negligence and vul-
nerable adult abuse. He also handles police miscon-
duct cases and a wide variety of personal injury claims. 
He is a past president of the Michigan Trial Lawyers 
Association and a member of the Board of Governors 
of the Association of Trial Lawyers of America. He is 
the past-chair of the ATLA Nursing Home Litigation 
Group. He is a past member of the Representative 
Assembly of the State Bar of Michigan. He currently 
serves as a member of the State Bar of Michigan’s Civil 
Procedure Committee and is a member of the Negli-
gence Law Section Council.

Jules B. Olsman
Olsman, Mueller &

 James, P.C.
2684 West Eleven Mile  Rd

Berkley, MI 48072
(248) 591-2300

jbolsman@olsmanlaw.com

Endnote
1   Terrance L. Walters v Michael Leavitt, United States Dis-

trict Court for the Eastern District of Michigan, Case No. 
05-CV-70888-DT.
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Scenes from the 

State Bar of Michigan 

Annual Meeting
Friday, September 23, 2005

�  Immediate past chair Cynthia Merry and 
current chair Robert Seimion

� Council member Paul Pedersen
� Council member Jody Aaron and past 

chair Judy Susskind
� Immediate past chair Cynthia Merry and 

current chair Robert Seimion
� Past chair Judy Susskind, Madelyne Lawry, 

and immediate past chair Cynthia Merry
� Treasurer Jules Olsman, council member 

Paul Manion, and Elizabeth Gleicher

�

� �

� �

�
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Ripka, Boroski & Associates, L.L.C.
Certified Shorthand Reporters 

Services Offered: 

All phases of General and Technical Court Reporting  
On-line Deposition Scheduling 
Realtime  
Daily Copy  
E-Transcripts  
Condensed Transcripts/Word Index   
No-cost Deposition Suites at Both our Flint and Saginaw Locations  
Deposition Suite Locating
Video Referrals   
Competitive Rates Including Prompt Payment Discount  

Serving Michigan’s Legal Community since 1966. 
With our staff of 20 Reporters, we are ready to handle even 

your most challenging orders with 
 knowledge, ingenuity and integrity! 

Call, E-mail or  schedule your next deposition online today. 
www.ripkaboroski.net 

PH. (810)234-7785 / FX. (810)234-0660 / TOLL FREE (800) 542-4531 

 WWW.RIPKABOROSKI.NET 

Flint Office
P.O. Box 1206

717 S. Grand Traverse
Flint, MI  48501-1206

Saginaw Office 
One Tuscola Street 

Suite 305 
Saginaw, MI  48607
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MEDIATIONS 

ARBITRATIONS 

FACILITATIONS

Tom Peters has practiced for over 30 

years as a trial attorney in all forms of 

litigation.  Contact Tom Peters now for 

early resolution dates.  Extensive 

mediation/arbitration experience. 

THOMAS M. PETERS 

1450 West Long Lake Road 

Suite 100 

Troy, Michigan 

(248) 312-2800 

Tmp-group@vandeveergarzia.com 

PICTURE

MEMBER PROFILE

Gerald Padilla, born in 
Detroit, Michigan, resides 
in the Detroit area. Ger-
ald’s primary sources of in-
spiration and motivation 
for becoming an attorney 
were his older brother and 
Clarence Darrow, defense 
attorney from the Scopes 
Monkey Trial. 

Gerald received an 
undergraduate degree 
in mathematics from the University of Detroit and 
earned his law degree at the Detroit School of Law. 
His law practice is with civil litigation. Gerald has 
been practicing law at his current fi rm for the past 
24 years.

Gerald’s interest in the Negligence Law Section 
came from his desire to help shape the course of the 
law. He feels the section has brought excellent lead-
ership to the area of negligence law and fi nds the 
quarterly newsletter, and the contact information it 
provides, to be of great benefi t to members. Gerald 
feels involvement in such organizations, like the Neg-
ligence Law Section, is necessary if you wish to con-
sider yourself to be accomplished in the profession. 

One of Gerald’s greatest rewards to practicing law 
is the ability to help out his family members. He is a 
father of three and describes his children as being his 
greatest accomplishment. Outside of work, he enjoys 
fl ying, sailing, fi shing, and biking.

 Gerald V. Padilla 
Siemion, Huckabay, Bodary, Padilla, 

Morganti & Bowerman, PC
One Towne Sq Ste 1400

PO Box 5068
Southfi eld, MI  48086

Phone: (248) 357-1400
Fax: (248) 357-3343

E-mail: gvpadilla@siemion-huckabay.com
Web: www.siemion-huckabay.com 

 

Don't Worry! 
You can stay connected! 

Visit the Section webpage at 
http://www.michbar.org/negligence/
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                   State Bar of Michigan Negligence Law Section Seminar
In conjunction with

                              The Michigan Trial Lawyers Association
                                                            &
                                 The Michigan Defense Trial Counsel

                               Wynn Las Vegas
May 4-7, 2006

Package includes:
• Non stop air on Northwest airlines from Detroit to Las Vegas roundtrip

5/4-Northwest depart Detroit at 8:30am–arrive Las Vegas 9:59am 
5/7-Northwest depart Las Vegas at 2:30pm-arrive Detroit  9:32pm

• 3nights at the New fabulous Wynn Hotel
• Hotel Tax
• Thursday evening 1 hour cocktail party
• Informative Saturday morning seminar with continental breakfast

$899.00 Per Person
Based on double occupancy plus $250.00 registration fee per seminar attendee

_________________________________________________________________
Reservations. A deposit of $300.00 per person is required to secure reservations.  Space is limited and prices are subject to 
change.    Please make checks payable to The World of Travel or complete credit card information.
Final payment is due February 15, 2006
Air Reservations.  Should you wish alternate arrangements please call Julie @ The World of Travel for individual reservations.
Cancellations & Refunds. Reservations must be cancelled in writing to The World of Travel to qualify for a refund. 
The cancellation policy is as follows: Cancel from deposit date until 3/1   $250.00 per person

Cancel from 3/2-date of departure   Non refundable
Transfers. Not included
Insurance. Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices.

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com
------------------------------------------------------------------------------------------------------------
                    Cut and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302
 Name(s) _______________________________________________   Email___________________________
Address _________________________________________________________________________________
Day time phone_____________________ Office phone _______________________
Number of seminar attendees __________ member __________  nonmember   _________
Payment $___________ ( ) check  or ( ) credit card # _________________________________ Exp date ________
Credit Card Billing Address _____________________________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any cause 
whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage or any 
article belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out of the 
program at any time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an agent in 
arranging for transportation, cruise accommodations and other services and does not assume any responsibility or liability for injury, damage, inconvenience, 
loss, accident, delay or change in schedule, however caused or arising.
I/We have read and understand the responsibility and cancellation policies.
Signture ______________________________________________________                                               State Bar 2006
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LEGISLATIVE UPDATE
BY TODD N. TENNIS, CAPITOL SERVICES, INC.

PHARMACEUTICAL LIABILITY RETURNING TO MICHIGAN?

During the tort reforms of the 1990s, the 
Michigan Legislature adopted some of the 
strongest anti-tort statutes in the nation. 
Areas such as products liability, medical 
malpractice and premises cases were se-
verely curtailed as to how a case could 
be brought to trial. Although imple-
menting damage caps, changing al-
location of fault and increasing the 
threshold for negligence served to 
bar the courtroom for many po-

tential plaintiff s, nowhere did 
the Legislature go further 

than in the area of phar-
maceutical liability.

Public Act 249 of 
1995 stated that 

lawsuits alleging 
injury or death 

due to a de-
fective drug 
could not be 
brought in 
Michigan if 
said drug had 

been ap-

proved by the United States Food and Drug Admin-
istration. Even pharmaceutical manufacturers whose 
drug approval was later revoked by the FDA are not 
subject to civil action in Michigan. Th e recent frenzy 
over Vioxx – a painkiller manufactured by Merck 
that has been linked to several injuries and deaths 
– has brought the issue to the forefront.

Four bills have been introduced in the Michi-
gan House of Representatives that range from eas-
ing the restrictions on drug lawsuits in PA 249 to 
deleting the restrictions altogether. House Bill 4773, 
sponsored by Representative Dianne Byrum (D-On-
ondaga), House Bill 4811, sponsored by Represen-
tative Leon Drolet (R-Clinton Twp.), House Bill 
5071, sponsored by Representative Marie Donigan 
(D-Royal Oak), and House Bill 5139, sponsored by 
Representative Gary McDowell (D-Rudyard) have 
been the subject of sometimes heated discussions in 
Lansing. Another bill still in the works will be intro-
duced by Representative Ed Gaff ney (R-Grosse Pte. 
Farms). Th is bill will also open the door to lawsuits, 
but only if the plaintiff  can rebut the presumption of 
safety for FDA-approved drugs. 

Th e four introduced bills got their fi rst action in 
an unusual way in early September when they became 
the subjects of a discharge motion in the House. A 
discharge motion is usually a last resort to free a piece 
of legislation from an unfriendly committee. It can 
also be a political tactic for a party in the minority 
to force action on a popular issue. Despite strong re-
sistance from the pharmaceutical industry, the dis-
charge motions were approved by a large bi-partisan 
margin and the bills now rest on the House fl oor.

Th e fact that legislation seeking to expand liabil-
ity has strong enough popular support to force some 

legislators who would normally side with 
manufacturers to vote in favor of it (or in 
this case, in favor of the discharge motion) 
says something. What is says exactly, is a 
matter of debate. It might indicate that 
the public is starting to rebel against the 
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Todd N. Tennis has been a lobbyist with Capitol 
Services, Inc., a multi-client lobbying fi rm that spe-
cializes in representing non-profi t organizations, 
since 1995. Prior to becoming a lobbyist, Todd 
earned a degree in political science from the Uni-
versity of Michigan, and worked as a staff  represen-
tative for former State Senator Fred Dillingham. He 
has represented the Negligence Law Section of the 
State Bar since 1999. Todd lives in Lansing with his 
wife Cheryl and son Troy.

Todd N. Tennis 
Capitol Services Inc.

526 Townsend 
Lansing, MI 48933

Phone: 517-372-0860
Fax: 517-372- 0723

tort reform fervor of the 1990s – fervor that some 
argue has skewed the playing fi eld in Michigan so far 
that many legitimate cases can never even be fi led, let 
alone won. On the other hand, it could simply mean 
that the backers of tort reform in the 1990s simply 
reached a bit too far when they gave such blanket im-
munity to the pharmaceutical industry.

In any event, the issue is long from being decided. 
Eff orts to simply rescind pharmaceutical manufac-
turer immunity may yet succeed, but more likely a 
compromise will be reached in the House similar 
to the legislation being prepared by Representative 
Gaff ney. Assuming the legislation moves to the Sen-
ate, it is unknown as to how warm a welcome it will 
receive. 
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 RINGLER ASSOCIATES
STRUCTURED SETTLEMENTS

...the oldest and largest settlement annuity company...
      ...offering the most competitive annuity rates from all of the leading life insurance companies...

                    Celebrating 30 Years of Excellence
      Designing and Implementing Structured Settlements

    Champion Building, 2701 Cambridge Court, Suite 223, Auburn Hills, MI 48326
     800-229-2228, fax 248-377-4917 www.ringlerassociates.com.

            Rolf H. Koseck                        Thomas Stockett, CSSC          Michael Goodman, J.D., CSSC 


