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On behalf of the Negligence Law Council, I would 
like to thank Judith Susskind for her dedication, enthu-
siasm, and spirit with which she has guided our council 
this past year. We also thank Steve Hicks, Barb Patek, 
& Susan Philpott-Preketes and give them our best as 
they leave the Council. They were all great contribu-
tors — always generous with their time taking on extra 
duties. “We also welcome and congratulate Tom Peters, 
who is joining the executive committee of the Council as 
its new Treasurer.

It is my sincere intention, as the incoming chair of 
the Council, to continue advancing the tenets of our 
Section’s mission statement, as well as to establish better 
communication channels with our Section members. We 
want to know from you, specifi cally, in what direction 
you believe the Council should be headed; what goals 
you want us to meet, and what concerns we need to ad-
dress. To facilitate this end, we are considering a number 
of different networking “techniques”.

We will continue to utilize the services of the highly 
respected Todd N. Tennis, our lobbyist from Capitol Ser-
vices, Inc. Todd has worked tirelessly to assist the Council 
in promoting our Section’s remedies and concerns about 
various laws introduced that affect the future of Negli-
gence Law. In keeping with our “mission”, it is critical to 
have balance, fairness and access to our courts.

In conjunction with The Michigan Trial Lawyers 
Association and The Michigan Defense Trial Counsel, 
the Negligence Council is sponsoring the Spring 2005 
Seminar on March 11-14, with a wonderful cruise trip 
planned by Barry Goodman. All attendees of last year’s 
cruise had a lively and informative time, gaining insight 
into the politics of lawmaking from some of our state 
legislators as featured speakers. We will have yet an-
other great program planned for you next year.

Hot off the presses is our Trial Practice Book, which 
is available for a total cost, including tax, shipping and 
handling, of $25.20 for Section members and $35.80 
for non-members. It is concise, comprehensive, and 

provides a solid legal 
foundation for our 
practice. 

We have offi cially 
amended our by-laws 
that allow us to add 
more members to the 
Council. If any of our 
members would like to 
be considered, you are 
welcome and encour-
aged to contact me at 
586-776-5142 or by 
email at cemerrymfr@

ameritech.net. You can also contact our Section’s 
administrative consultant, Madelyne Lawry at 
517-712-4389.

One of my personal goals for this next year is 
to increase the membership of our Section. With 
the advent of Tort Reform, many Negligence 
lawyers have been forced to diversify their prac-
tices and may not see the need to be a member 
of our Section. We want to investigate this trend 
to help us determine what we may be able to of-
fer in the way of guidance, vision, and practical 
advice. Another goal is to appreciate and be of 
service to the ever-increasing number of smaller 
law fi rms in our state. Their needs and issues are 
in some areas vastly different, yet in others, just 
the same as the larger, established fi rms from 
which they may have evolved. 

The bottom line of our Council is a commit-
ment to our success as lawyers, partners, man-
agers, volunteers and citizens. We welcome the 
challenges, and there are many. We must “stay 
the course” of our communal interests to sur-
vive…. And we shall.

Cynthia E. Merry, Chair
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The views expressed in this Newsletter 
do not necessarily refl ect the views of the 
Council or the Section. This publication 
does not represent an endorsement of any 
comments, views, or opinions expressed 
herein. Any opinions published herein 
are opinions of the authors, and will 
hopefully provide an impetus for further 
discussion of important issues.

BY BY TIMOTHY A. DIEMER, VANDEVEER GARZIA, P.C.TIMOTHY A. DIEMER, VANDEVEER GARZIA, P.C.

A common but confusing problem for the negligence lawyer arises 
when a party uses the terms of a contract to argue that a tort duty of care 
is also owed. This issue is analytically complex, and it certainly did not 
help that courts used at least three different standards for analyzing it.

The Michigan Supreme Court recently weighed on the issue of when 
a contractual duty can give rise to an action in tort. Previously, courts 
used a murky distinction between active misconduct (misfeasance) and a 
failure to act (nonfeasance) to determine when a contracting party can be 
held liable in tort. Under this framework, if a party undertook to perform 
a contract, and proceeded to perform on that contract, he could be liable 
in tort for harm actively caused in the course of that work; however, if 
a party agreed to perform a contract, but did not proceed to perform it, 
then no tort action was allowed against him for non-performance.1

In Fultz v CML,2 the Michigan Supreme Court thought it was doing 
litigants a favor by discarding the misfeasance/nonfeasance distinction 
in favor of a more workable approach. Under the new approach, a tort 
plaintiff is required to show a duty that is “separate and distinct” from 
the contract. But instead of creating a new or different rule of law, the 
Court was merely revising the misfeasance/nonfeasance analysis by in-
corporating an initial threshold question that must be addressed before 
the issue of misconduct or inaction arises. The separate and distinct 
analysis and the misfeasance/nonfeasance are both based on the same 
premise: the existence of an actionable duty.

The full meaning of this new pronouncement is less than clear. The 
Fultz opinion is full of unresolved questions and until its boundaries are 
more adequately addressed by appellate courts, this opinion could be 
used advantageously by both plaintiffs and defendants.

The Separate And Distinct Analysis
In Fultz, the Court addressed whether a slip and fall plaintiff could 

sue the snow removal contractor who had a contract with the supermar-
ket where the plaintiff slipped and fell on an icy parking lot. The plain-
tiff’s claim against the contractor was premised on an allegation that the 
contractor should have plowed the supermarket parking lot on the day 

NEGLIGENT PERFORMANCE OF A NEGLIGENT PERFORMANCE OF A 
CONTRACT: STILL AN UNNECESSARILY CONTRACT: STILL AN UNNECESSARILY 
COMPLICATED ISSUECOMPLICATED ISSUE
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➩  ➩  ➩

“. . . the Court instead 
ruled that each of these 
cases has an initial or 
threshold question: 

whether the defendant 
owed the plaintiff a 
“legal duty separate 
and distinct from the 

contractual obligation..” 

she fell and that the failure to do 
so constituted negligence.

The Supreme Court ruled that 
the plaintiff’s action could lie 
only against the premise's owner 
because the snow removal con-
tractor did not owe plaintiff 
a duty. “The injured plaintiff 
has no cause of action against 
[CML] because it breached no 
duty owed to plaintiff.”3 Under 
the previous framework, the 
plaintiff’s case should have been 
dismissed because the claim was 
based on nonfeasance, i.e., the 
failure to perform a contract, 
which gives rise to a cause of 
action solely in contract.

The Supreme Court could have 
simply reversed the Court of Ap-
peals on this basis, but felt it was 
also necessary to offer some clari-
fi cation to guide similar claims 
in the future. Instead of merely 
correcting the Court of Appeals’ 
error, the Court instead ruled that 
each of these cases has an initial 
or threshold question: whether 
the defendant owed the plaintiff 
a “legal duty separate and distinct 
from the contractual obligation.”4 
If the answer is “no,” then the 
analysis is effectively over.

The plaintiff’s claim in Fultz 
failed because the alleged duty (to 
plow another’s parking lot) could 
arise only from a contract. In oth-
er words, since a duty to plow the 
supermarket parking lot was not 
imposed on the contractor by the 
common law, a statute or an ordi-
nance, the defendant could not be 
held liable in tort for the failure to 
breach a non-existent duty.

The Court’s language, and 
the fact there was a concurring 
opinion, would seem to imply 
that the Court was moving the law 
in a different direction. But it is 

diffi cult to identify much in this 
opinion that is new.

The separate and distinct in-
quiry is not really a new mode of 
analysis. Instead, 
the separate and 
distinct analysis 
had been a fi x-
ture in Michigan 
law for years.

For example, 
the Court of Ap-
peals employed 
the separate and 
distinct analysis 
in ruling that 
one construction 
contractor could 
not sue another contractor in tort 
for the latter’s delay because the 
obligation to perform work with-
out unnecessary delay can arise 
only by contract.5 Since there 
was no duty to timely perform 
work separate and distinct from 
the contractual undertaking, no 
negligence action could be main-
tained.

In Freeman-Darling, the State 
of Michigan decided to construct 
a new prison in Ypsilanti. Instead 
of issuing one general contract 
and allowing the general to pick 
subcontractors to coordinate the 
project, the State chose to issue 
several prime contracts covering 
various phases of the construc-
tion. The lawsuit was between 
two of the contractors.

One contractor sued another 
arguing that the defendant negli-
gently performed its contract with 
the State thereby causing delays 
and increased costs for the plain-
tiff.6 The Court made note of the 
misfeasance/nonfeasance distinc-
tion, but based its decision on the 
more general principle that there 
must be a breach of duty distinct 

from breach of contract in order 
for a negligence claim to arise.

The Court ultimately ruled 
in the defendant’s favor, fi nding 

that the plaintiff 
failed to show 
that the defen-
dant owed the 
plaintiff a duty 
separate from its 
contractual un-
dertakings with 
the State, mainly 
because the de-
fendant had no 
duty to perform 
its obligations 
regarding the 

prison construction in the absence 
of the contract. The Court empha-
sized the fact that the defendant 
did not have a general duty, owed 
to the public-at-large, to perform 
the work in question in a timely 
manner and that this duty arose 
solely out of the contract. The 
court stated:

ASR did not violate a 
duty imposed upon all, 
for the common law 
does not insist that con-
tractors perform their 
work without unneces-
sary delay. The contrac-
tual relationship was not 
merely the occasion of a 
duty arising by opera-
tion of law; rather, the 
entire existence of the 
duty depended upon 
the contract promise. 
Therefore, the breach of 
those contractual obliga-
tions could not provide 
the basis for an action 
sounding in tort.7

Also, the Michigan case, 
which essentially introduced the 
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Negligent Performance . . . 
Continued from page 3

misfeasance/nonfeasance distinc-
tion emphasized the separate and 
distinct query. “‘[I]f a relation 
exists which would give rise to a 
legal duty without enforcing the 
contract promise itself, the tort 
action will lie, otherwise not.’”8

Misfeasance Is Still The Basis 
For Negligent Performance 
Of A Contract

Perhaps the importance of Fultz 
is the instruction that we return to 
the separate and distinct analysis 
that had been too often ignored. 
But the misfeasance/nonfeasance 
test has the same theoretical un-
derpinnings as the separate and 
distinct question. This is evident 
from the Court’s conclusion found 
at the end of Fultz.

To summarize, if defen-
dant fails or refuses to 
perform a promise, the 
action is in contract. If 
defendant negligently 
performs a contractual 
duty or breaches a duty 
arising by implication 
from the relation of the 
parties created by the 
contract, the action may 
be either in contract or 
in tort. In such cases, 
however, no tort liability 
arises for failing to fulfi ll 
a promise in the absence 
of a duty to act that is 
separate and distinct 
from the promise made.9

Rather than focusing on the 
labels placed on these terms, con-
sider the underlying rationale of 
holding contracting parties liable 
in tort for active misfeasance. 
Misfeasance was actionable in 

tort solely because active mis-
conduct was in violation of the 
common law duty of reasonable 
care under the circumstances. 
Quite simply, injuring somebody 
by actively creating a hazardous 
condition runs afoul of the com-
mon law. There is no need to look 
at the terms of a contract to deem 
this conduct negligent.

The Court in Fultz seemed 
to recognize this and said that a 
misfeasance claim is essentially 
another name for a separate 
and distinct claim. “We believe 
that the ‘separate and distinct’ 
defi nition of misfeasance offers 
better guidance in determining 
whether a negligence action 
based on a contract and brought 
by a third party to that contract 
may lie because it focuses on the 
threshold question of duty in a 
negligence claim.”10

Nonfeasance, on the other 
hand, will rarely ever violate the 
common law because there is 
generally no duty to protect oth-
ers from harm or voluntarily act 
for another’s benefi t, unless there 
is a special relationship. But even 
this general rule against no duty 
to save or protect against harm 
comes with a caveat under Fultz. 
In stating that tort liability will not 
generally arise out of inaction, the 
Court indicates that sometimes a 
tort duty can arise “by implica-
tion” out of the contract.11 This 
peculiar statement appears to 
leave the door open to claims 
based on nonfeasance where the 
contracts place a contracting party 
in a position where protective ac-
tion may be required.

Ultimately, what the Court 
seems to be getting at, but did not 

actually say, is that a tort action 
will lie only when the performance 
of the contract creates a new haz-
ard or dangerous condition. The 
fact that the defendant in Fultz did 
not create the hazardous icy condi-
tion was the reason that particular 
tort claim failed, but the Court did 
not set this out as a bright line 
rule for all future litigants. “In 
this case, the Court of Appeals 
analysis is fl awed because defen-
dant CML’s failure to carry out 
its snow-removal duties owed to 
defendant created no new hazard 
to plaintiff.”12 Again, it is not clear 
if the failure to create a peril will 
preclude tort liability each time.

In fact, as an example where 
a plaintiff showed a separate and 
distinct duty, the Court noted an-
other snow removal case (Osman 
v Summer Green Lawn Care, Inc, 
209 Mich App 703; 532 NW2d 
186 (1995)) where the contrac-
tor negligently plowed the snow 
into an area of the parking lot 
where it should have known that 
the snow was likely to melt, and 
then refreeze. Thus, the contractor 
actively created a new peril. The 
Fultz Court noted the distinction 
between that case and the present 
one. “In that case [Osman], how-
ever, the defendant had breached 
a duty separate and distinct from 
its contractual duty when it cre-
ated a new hazard by plowing 
snow. . . .”13

Conclusion
In attempting to clarify this 

complicated issue, the Fultz 
opinion is saturated with am-
biguity and still leaves many 
questions unanswered. The 
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true impact of the decision will 
not likely be fully known until 
litigants begin to test the limits 
of the decision and the appellate 
courts are forced to address the 
outer edges of the decision. Until 
then, the decision seems ripe for 
advantageous use by both plain-
tiffs and defendants.  

Timothy A. Diemer 
is an associate in the 
appellate department 
at Vandeveer Garzia, 
P.C. in Troy. Before 
working at Vande-
veer Garzia, Tim 
was a prehearing attorney in the 
research division of the Michigan 
Court of Appeals. Tim received his 
law degree from the Boston Col-
lege School of Law and his bach-
elor of arts in Political Theory and 
Constitutional Democracy from 
James Madison College at Michi-
gan State University.

Endnotes
1   Hart v Ludwig, 347 Mich 559, 562 

(1956).
2   ___ Mich ___; ___ NW2d ___ 

(2004) (docket no. 121613), re-
leased July 14, 2004.

3   Fultz, supra, slip op, pp 1-2.
4   Id. at 9.
5   Freeman-Darling, Inc v ASR, Inc, 

147 Mich App 282 (1985).
6   Id. at 283.
7   Id. at 288.
8   Hart, supra, 347 Mich 565 (citation 

omitted.)
9   Fultz, supra, slip op, p 13.
10  Id. at 9.
11  Id. at 13.
12  Id. at 12.
13  Id.

Trial Practice Book Available

“This booklet provides an excellent overview of 
practice tips and case law (both published and 
unpublished) for all phases of the civil litigation 
process. Even with thirty years trial experience, I, 
myself used  it to update my trial book.”

James Bodary
Siemion Huckabay Bodary Padilla Morganti & 
Bowerman P.C.
President, Michigan Defense Trial Counsel. Inc., 2004

“A very good, quick reference to answer the common 
procedural issues that arise before, during, and after 
trial.”

Bryan Waldman

Sinas, Dramis, Brake, Boughton & McIntyre, PC
President of Michigan Trial Lawyers Association, 2004 

To order your copy of the Negligence Law Section – Trial 
Practice Book send your name, fi rm and mailing address, along 

with your check made out the State Bar of Michigan, to:

Madelyne C. Lawry
Negligence Law Section

PO Box 66
Grand Ledge MI 48837

Cost: Section Members $25.20
Non-Member  $35.80
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State Bar of Michigan Negligence Law Section Seminar
In conjunction with

                  The Michigan Trial Lawyers Association
                                           &
                  The Michigan Defense Trial Counsel
Sail aboard Royal Caribbean’s Enchantment Of The Seas

March 10-14, 2005

Ports of Call Arrive Depart

3/10 Fort Lauderdale, Florida 5:00 PM

3/11 Key West, Florida 7:00 AM 2:00 PM

3/12 Cozumel, Mexico 10:00 AM 8:00 PM

3/13 At Sea

3/14 Fort Lauderdale, Florida 8:30 AM

Prices per person:

Interior Stateroom Cat K $579.00
Outside Stateroom Cat H $779.00

Outside Stateroom Cat G $789.00
Outside Stateroom Cat F $839.00

Junior Suite with Balcony $1159.00

Seminar on Sunday morning(program to be announced)

                    Fee $100 members/$120 nonmembers

While onboard enjoy:

Rock-climbing wall

Casino RoyaleSM

Themed bars and lounge

Eight bars and lounges

Stunning Centrum, an open atrium featuring shopping 

Outdoor pool

Indoor/outdoor pool in a Solarium with a sliding roof

ShipShape® Day Spa and Fitness Center

Reservations. A deposit of $200.00 per person is required to secure reservations. Please make checks payable to 
The World of Travel or complete credit card information.   Final payment is due December 10, 2004.
Documentation. Proof of citizenship is required for international travel-valid passport or birth certificate with the raised seal and 
accompanying picture id.  Please be sure name on reservation form matches exactly your official identification.
Air Reservations.  We have limited group space on Spirit Airlines non-stop service between Detroit and Ft. Lauderdale to coordinate 
with the cruise.  Rate per person is $279.00 including taxes and processing fee.  Deviations are not possible on group space.  Should you 
wish alternate arrangements please call for individual reservations.
Cancellations & Refunds. Reservations must be cancelled in writing to The World of Travel to qualify for a refund. Cruise fees apply 
as follows: from date of booking until December 10-$50.00 per person; Cancel December 11-January 30-$150.00 per person; Cancel 
January 31-March 1 50% per person plus a $50.00 administrative fee and cancel March 2 or later no refund/100% penalty.
Air penalty per person, Cancel January 8-February 1 $70.00 penalty; cancel February 2 or later air is non refundable/100%penalty.  If 
you cancel reservations and a replacement is found at least 24hours prior to departure, penalty is only $100/person.
Transfers. Transfer from Ft Lauderdale airport to the pier are not included and are $22.00 per person roundtrip
Insurance. Insurance is highly recommended and is determined by the cost of your trip and your age-please call for prices.

Call Julie at The World of Travel 248-203-0022 or email julie@askouragents.com
------------------------------------------------------------------------------------------------------------
                    Cut and Mail to:  The World of Travel 860 W. Long Lake Rd Ste. 100 Bloomfield Hills, MI 48302
 Name(s) _______________________________________________   Desired Category __________________
Address _______________________________________________  Email ____________________________
Day time phone_____________________ Office phone _______________________
Group air ( ) yes  ( ) no ( If yes add $100 p.p. to the deposit)   Transfer  ( ) yes  ( ) no    Insurance  ( ) yes  ( ) no
Number of seminar attendees __________ member __________  nonmember   _________
Payment $___________ ( ) check  or ( ) credit card # _________________________________ Exp date ________
Credit Card Billing Address _____________________________________________________________________
Responsibility: Understood and agreed The World of Travel is acting only as an agent and will not be responsible for. 1. any damages occasioned by any 
cause whatsoever. 2. any expense or inconvenience caused by late schedules or changes of schedule or other condition or 3. the loss or damage to baggage 
or any article belonging to the passenger.  It is further understood and agreed by the tour member that The World of Travel reserves the right to cancel out 
of the program at any time prior to departure and if this right of cancellation is exercised monies will be refunded.  The World of Travel acts solely as an 
agent in arranging for transportation, cruise accommodations and other services and does not assume any responsibility or liability for injury, damage, 
inconvenience, loss, accident, delay or change in schedule, however caused or arising.
I/We have read and understand the responsibility and cancellation policies.
Signture ______________________________________________________                                                          State Bar 2005
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Member Profi les

Continued on page 10

Barry J. Goodman
Barry J. Goodman, of Good-

man Acker P.C. in Southfi eld, 
was born in New York and raised 
in two NY suburbs known as 
New Jersey and Ft. Lauderdale, 
Florida. His motivation for be-
coming a lawyer was connected 
to his early childhood. His father 
suffered catastrophic injuries in a 
motor vehicle accident and did 
not get what Barry perceived to 
be adequate representation – be-
ing too young to help him at the 
time, he decided to become a 
lawyer so he could help others. 
      He has an undergraduate de-
gree from Bradley University in 
Peoria, Illinois and a J.D. from 
Stetson University College of 
Law in Florida. He is a found-
ing member of Goodman Acker, 
which began its work in 2002 
and exclusively represents vic-
tims of accidental injury.

Barry feels the greatest re-
wards and challenges in his area 
of practice are the same: the 
business of helping clients get 
back on their feet, and have their 
lives given back to them in the 
best way possible. Given the dra-
conian times here in Michigan, 
this becomes the greatest chal-
lenge to accomplish and when 
done, the greatest reward to see 
hope again in his client’s eyes.
      Some of the most signifi cant 
accomplishments of his career 
include being president of Mich-
igan Trial Lawyers’ Association; 
helping countless people to begin 
their lives anew; affecting legis-
lation by creating relationships 
in Lansing; participating on 
boards and on various statewide 

charitable organizations; being 
recognized by his peers over and 
over again; having people laugh 
at his humor and being able to 
laugh at himself; an occasional 
birdie; and making it a point to 
enjoy life to the fullest each day. 
It was friend and esteemed jurist 
Marilyn Kelly who said, “Life 
is not measured by the breaths 
you take, but by the moments 
that take your breath away.”
      He became involved with the 
Section at the request of several 
past chairs and fellow past presi-
dents of MTLA. He feels the great-
est benefi ts the Section provides 
to him, and the reason he encour-
ages others to get involved, is that 
the Section provides Michigan 
lawyers with education, a chance 
to work for the common good 
together instead of as adversaries, 
and to be part of a network of ever 
growing friends and colleagues.
      Outside of work, Barry’s 
interests and hobbies include 
spending time with family, poli-
tics, traveling, golf, tennis, the-
ater, gourmet dining and cook-
ing, and reading. 

Judith Susskind
Judy Susskind, of The Thur-

swell Law Firm in Southfi eld, 
has been with her current fi rm 
for 14 years. Susskind found 
the motivation to become a 
lawyer through her love of 
going to school, by deciding 
to become a lawyer, she got 
to be a student for three more 
years. After graduating from 

Michigan State University she 
continued on to Wayne State Uni-
versity Law School and graduated 
in 1987. 

 Today at the Thurswell 
Law Firm, Judy practices ex-
clusively in the area of medical 
malpractice. One of the most sig-
nifi cant accomplishments of her 
career came in the fall of 2002, 
when Judy tried three cases in a 
row in less than eleven weeks, all 
going to verdict. Judy received 
favorable verdicts in all three. 
Challenges like this are one of the 
most rewarding parts of her prac-
tice. “There is no better feeling 
than getting a favorable verdict 
for a deserving client.”

 Judy’s involvement with 
the Negligence Law Section 
began because it relates to her 
practice. She became interested 
in becoming a Council member 
because of the great people who 
were already involved as Council 
members and offi cers. The Sec-
tion provides Michigan lawyers 
with a unique perspective and a 
balanced and fair look at Negli-
gence Law. One of the biggest 
benefi ts to Judy after becoming 
involved with the Section has 
been a chance to meet regularly 

Barry J. Goodman Judith A. Susskind



8 Negligence Law Section Quarterly, Fall 2004

Legislative Update
BY TODD TENNIS

First of all, I need to put in the 
obligatory request for Negligence 
Law Section members to contact 
their State Senators and ask them 
to support the affi davit of merit 
legislation (House Bills 5338 and 
5905). These bills were referred to 
the House Commerce and Labor 
Committee, chaired by Senator 
Jason Allen (R-Traverse City). 
Time is growing short for them 
to win approval, for all bills not 
passed die at the end of this year.

For this column, though, I 
want to talk about the upcom-
ing elections. They will be here 
before we know it. As America 
prepares for what promises to be 
a barn-burner of a presidential 
race, Section members must not 
overlook other races that prove 
equally important to the practice 
of law in Michigan. 

This year’s most important 
state races will be those for Michi-
gan House seats. The Michigan 
Senate is midway through a four-
year term, so only State Represen-
tatives are running for re-election 
this year. The current partisan 
make up of the Michigan House is 
63 Republicans and 46 Democrats 
(with one vacancy). Although all 
110 seats are up for election, only 
about 20 of them will be close. 
Here is a list of some of the Michi-
gan House races to watch this fall:

House District 15 – Dearborn
Representative Gary Woron-

chak (R-Dearborn) is term-lim-
ited, so this swing-district is once 

again up for grabs. The Democrats 
nominated Gino Polidori to take 
on Republican nominee Doug 
Thomas. Due to his edge in name 
recognition and the slight Demo-
cratic lean of the district, Polidori 
is favored to win the seat.

House District 17 – Dearborn 
Heights and Redford Twp.

This seat became vacant after 
incumbent Dan Paletko (D-Dear-
born Heights) resigned earlier this 
year to become Mayor of Dear-
born Heights. Andy Dillon won 
a hotly contested Democratic 
primary to take on Republican 
Darryl Husk in the general.

House District 23 – Down-
river Wayne County

Representative Kathleen Law 
(D-Rockwood) faces a fi rm chal-
lenge from Republican Bill Vol-
lenweider. Incumbency and parti-
san lean gives Law the advantage, 
but she will have to work hard to 
hold the seat.

House District 26 – Madison 
Heights and Royal Oak

Incumbent Representative 
David Woodward (D-Madison 
Heights) is term limited, leaving 
this seat open this year. Two Royal 
Oak City Commissioners will face 
off in the general election. Carlo 
Ginotti hopes to become the fi rst 
Republican to represent this dis-
trict in a generation, while Marie 
Donigan will attempt to keep the 
seat in the Democratic column.

House District 51 – Grand 
Blanc, Fenton, and other 
parts of Genesee County

Representative David Robert-
son (R-Grand Blanc) was the only 
House challenger in Michigan 
who managed to defeat an incum-
bent two years ago. The Demo-
crats are hoping for revenge this 
year, and have nominated Steve 
Robinson, a community college 
professor, to achieve the task.

House District 52 – Parts of 
Washtenaw County

Incumbent Representative 
Gene DeRossett was unsuccessful 
in his bid for the 7th Congressional 
District, but would have had to 
give up his House seat anyway 
due to term limits. Pam Byrnes, 
the Democrat who nearly unseated 
him two years ago, hopes to have 
better luck in an open seat. Re-
publicans are counting on County 
Commissioner Joe Yekulis to hold 
onto this slightly Republican-lean-
ing district for the GOP.

House District 55 – Parts 
of Monroe and Washtenaw 
Counties

Knocking off an incumbent is 
no easy task, and it is rarely suc-
cessful. Nonetheless, Democrats 
are optimistic about their chances 
in this district to unseat current 
Representative Matt Milosch (R-
Lambertville). The Democrats 
have fi elded Kathy Angerer, who 
they feel has the drive and cha-
risma to win the seat.

ELECTION TIME!
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House District 57 – Lenawee 
County

Representative Doug Spade 
(D-Adrian) has managed to hold 
this seat for the Democratic Party 
for six years despite the fact that 
the base party vote in the district 
leans Republican. Democrats are 
hoping that they can continue that 
tradition by running Representa-
tive Spade’s brother, Dudley, 
to succeed him. Dudley Spade 
has some name recognition of 
his own account after he ran for 
State Senate in 2002. Republicans 
have nominated David Abraham, 
whom they hope will return this 
seat to the Republican column.

House District 85 – Shiawas-
see County

Representative Larry Julian 
(R-Owosso) is term limited this 
year, leaving open this seat that 
has been represented by both 
Republicans and Democrats in 
recent years. The Republican 
nominee is optometrist Dick Ball, 
who survived a stiff primary chal-
lenge, but who is well-liked in the 
district. The Democratic hopeful 
is Mike Powers; a former police 
offi cer that the Democratic Party 
feels gives them their best chance 
to win this seat in years. This race 
could come down to the wire.

House District 97 – Arenac, 
Clare, Gladwin, and parts of 
Bay Counties

Representative Jennifer Elkins 
(D-Lake) won a tough race two 

years ago to capture this swing 
district for the Democrats. The Re-
publicans have set this seat in their 
sights and are hoping Tim Moore 
can unseat Elkins in November. 
Though the district leans ever so 
slightly to the Democrats, this race 
will be hard fought right to the end.

House District 103 – Iosco, 
Missaukee, Ogemaw and 
Roscommon Counties

Nearly a carbon copy of the sit-
uation in House District 57, term 
limits have forced the retirement 
of Representative Dale Sheltrown 
(D-West Branch), and the Demo-
crats are hoping his brother Joel 
can hold the seat. Republicans are 
hoping to thwart that plan with the 
candidacy of Bruce Rendon. This 
will be a tough race, but name rec-
ognition and partisan lean gives 
Sheltrown the advantage.

House District 106 – Alcona, 
Alpena, Crawford, Oscoda, 
Montmorency and Presque 
Isle Counties

Although this enormous 
district has a slight Republican 
lean, Democrats have managed to 
hang onto the seat for the past six 
years. Representative Matt Gil-
lard (D-Alpena) is fi nishing his 
fi rst term in the seat, but faces a 
strong challenge from Republican 
Richard Fortier, who also hails 
from Alpena. This will be one of 
the most closely watched races in 
all of Michigan this year. 

Todd N. Tennis has 
been a lobbyist with 
Capitol Services, 
Inc., a multi-client 
lobbying fi rm that 
specializes in rep-
resenting non-profi t 
organizations, since 
1995. Prior to becoming a lobby-
ist, Todd earned a degree in politi-
cal science from the University of 
Michigan, and worked as a staff 
representative for former State 
Senator Fred Dillingham. He has 
represented the Negligence Law 
Section of the State Bar since 
1999. Todd lives in Lansing with 
his wife Cheryl and his son Troy.

Todd N. Tennis 
Capitol Services Inc.
526 Townsend 
Lansing, MI 48933
Phone: 517-372-0860
Fax: 517-372- 0723

These are not all the races 
that could be competitive 

this year, and there are usu-
ally one or two surprises. 

At this point, though, these 
races certainly merit close 
scrutiny by political activ-
ists. If you live in one of 

these districts, do not hesi-
tate to get involved and help 

your candidate across the 
fi nish line. There are few 

experiences that match the 
excitement and drama of 
democracy in action. Re-

member, Democracy is not a 
spectator sport!
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Member Profi les . . .
Continued from page 7

with some of the best neg-
ligence lawyers in the state, 
representing both sides. Judy 
encourages others to become 
involved with the Section, as 
it is a great way to network 
with lawyers and colleagues 
having common interests and 
goals.

Outside of work Judy has 
an active life. She enjoys 
most sports including danc-
esport (competitive ballroom 
dancing), teaching aerobics 
and group fi tness, and Fan-
tasy Football. Travel and 
working on her landscaping 
at her home in Rochester, 
make the list of her many 
hobbies as well. 

Advertise in the
Negligence Law Section Quarterly

4 times per year,
the Michigan Negligence Law Section Quarterly reaches:

• Over 2,000 Negligence members directly
• Various courts and law libraries

Your ad for services of products – or your political ad 
– targets people you want and need to reach most.

Cost of ad per issue:
$450 – back cover
$350 – full page
$200 – half page

$175 – quarter page 
For details contact:
Madelyne C. Lawry

Negligence Law Section
PO Box 66

Grand Ledge MI 48837
Phone: 517-712-4389
Fax: 517-627-3950

Email: neglawsection@comcast.net

Check out the newly 
redesigned Section 

webpage at:

www.michbar.org/negligence
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Ripka, Boroski & Associates, L.L.C.
Certified Shorthand Reporters 

Services Offered: 
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On-line Deposition Scheduling 
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E-Transcripts  
Condensed Transcripts/Word Index   
No-cost Deposition Suites at Both our Flint and Saginaw Locations  
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Serving Michigan’s Legal Community since 1966. 
With our staff of 20 Reporters, we are ready to handle even 

your most challenging orders with 
 knowledge, ingenuity and integrity! 

Call, E-mail or  schedule your next deposition online today. 
www.ripkaboroski.net 

PH. (810)234-7785 / FX. (810)234-0660 / TOLL FREE (800) 542-4531 

 WWW.RIPKABOROSKI.NET 

Flint Office
P.O. Box 1206

717 S. Grand Traverse
Flint, MI  48501-1206

Saginaw Office 
One Tuscola Street 

Suite 305 
Saginaw, MI  48607


