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FROM THE CHAIR
Hello and a

hearty autumn
welcome to all
of you. First, I
would like to
say that I am
honored to be
the newly
elected Chair of
the Negligence
Section of the
State Bar of
Michigan. As
we are all pain-
fully aware, a

lot of people love to hate lawyers, especially trial
lawyers. Our section is comprised of trial law-
yers. The unique thing about our section is that
we are lawyers who represent both plaintiffs and
defendants. As trial lawyers, we serve a signifi-
cant purpose in this world. We keep people from
killing or maiming each other when something
goes awry. The justice we seek to achieve is not
nearly as swift or final as the justice doled out a
scant 150 years ago. The risks and rewards with
which we deal generally have something to do
with dollars and cents rather than human lives.

Now that the deeply guarded secret that
lawyers actually do serve a purpose in this world
is out on the table for all to see (maybe I am
preaching to the choir!), let me explain where
our section stands today and where I hope we
can go over the next few years.

Tort Reform has certainly changed the busi-
ness of the practice of law. Whether society is a
better place because of this, in my opinion, is yet
to be seen. The Negligence Section is committed
to monitoring legislation and to participating in
legislative activities as necessary to make sure
that the doors to the courthouse remain open.
We strive to keep the interests of large corporate
clients and of individuals in the forefronts of our

mind, and we strive to keep those interests
balanced. This is the big picture.

You all know we have a quarterly news-
letter that discusses current topics of inter-
est to members of the Negligence Section.
The point/counter point format is a regular
feature and allows two different positions
of the same issue to be explored. For the
last several years, we have sponsored a
function to meet our legislators. This oc-
curs in early winter and presents a great op-
portunity for lawyers to meet the people
who make the laws. The legislators truly do
welcome some level of input from lawyers
as to implications of legislation.

My goals for this year include the devel-
opment of a strategic plan to keep the Negli-
gence Section moving in the right direction.
On the immediate horizon is a proposal to
amend our By-Laws to add members to the
Negligence Council. More people need to be-
come involved with the Council of the Negli-
gence Section. If you are interested in becom-
ing involved, please contact me either by mail
or at Tknecht@ccglawyers.com. Likewise, if
you are interested in contributing to the news-
letter on any issue, please contact me.

The State Bar is going out of its way to
once again become a helpful part of all of our
lives. The State Bar is attempting to involve
the Sections in more and more State Bar ac-
tivities. Likewise, I would encourage you to
express your opinions about the Negligence
Section and to become involved to whatever
degree you are comfortable becoming in-
volved in the Negligence Section. We all have
a common interest in keeping the doors to
the courthouse open. I look forward to
working together with any and all of you,
and I welcome any helpful suggestions to
make this happen.

Timothy H. Knecht, Chair

Timothy H. Knecht
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Introduction
By Chad A. Brown, Editor

Send correspondence and
material for publication to:

NEGLIGENCE LAW QUARTERLY
c/o  Chad Brown, editor
Atkinson & Brown, PC

Suite 281
4700 S. Hagadorn Road

East Lansing, MI 48823-6808
(517) 336-7000

Facsimile (517) 336-7052
cbrown3381@aol.com

“Reason is the life of the law; nay, the common
law itself is nothing else but reason...The law,

which is perfection of reason. “
Sir Edward Coke, (1552–1634)

First Institute

“The law is a sort of hocus-pocus science, that
smiles in yer face while it picks yer pocket; and

the glorious uncertainty of it is of mair use to the
professors than the justice of it.”

Charles Macklin, (1697?–1797)
Love à la Mode. Act ii. Sc. 1

Differing Opinions
Because the Point/Counterpoint format has been so

well received by our readers, there was never any real con-
sideration given to trying something entirely new. How-
ever, in this world of light-speed information at the touch
of a button, an update to the reliable concept seemed nec-
essary. To that end, we’ve decided to try a somewhat
shorter and more practical version of the favored feature.

The first apparent change is that the arguments will be
just a little shorter than they have been in the past. To the
best of our knowledge, there has never been an actively
practicing attorney with too much time and not enough
backlogged professional reading. Further, we are hoping
that this leaner format will inspire a greater number of our
members to come forth and participate by volunteering to
write a point/counterpoint or suggesting a topic of interest.
Any interest can be addressed to Cbrown3381@aol.com.

The second subtle difference that might be noticed is that
case citations, as necessary to the piece, will now be a pre-
ferred element of the argument. This change spurs from a
desire to make the Point/Counterpoint a resource as well as an
informational article. While we in no way claim to be the last
word on any topic, the support included in the arguments
should provide our members a starting point when faced with
a situation akin to that which is presented in the article.

This month’s Point/Counterpoint is a wonderful ex-
ample of these changes. Our generous contributors, be-
cause of their real-life experience with this topic, were
chosen to address the not uncommon factual situation of a
drunk-driver negligently causing an automobile collision
and then fleeing the scene, careless as to the damage and
injury caused by his actions.

Under these circumstances, the question becomes,
can the plaintiff recover exemplary damages under a gross
negligence theory of liability? Clearly, the plaintiff’s coun-
sel is obligated to fully prosecute the claim and maximize
the client’s legally allowable damages. However, the views
expressed in the Counterpoint that this is merely a means
of double recovering an already included element of dam-
ages deserve careful consideration.

Finally, and maybe most importantly, how will bring-
ing evidence of drunk driving to the forefront of the jury’s
consideration affect their decisions on issues of serious
impairment and the valuing of other uncontested elements
of damages? Though this question will likely never be an-
swered with any certainty, it seems elementary that there
would be at least some consequence. With all of the ques-
tions surrounding this topic, only one thing seems abun-
dantly clear; the battle lines with regard to this interesting
issue are clearly drawn.
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You just signed up a new
personal injury case where your
client was hit by a drunk driver
who then fled the scene, leaving
your client terribly injured and
believing then and there that he
might die. Witnesses to the inci-
dent provide facts to the investi-
gating police who later locate

the drunk driver at his home.
The drunk is arrested and is
hauled down to the station; a
warrant has been issued to
take his blood alcohol level that
registers .18. Within weeks, the drunk pleads guilty to the mis-
demeanor offense of OUIL and leaving the scene in violation of
MCLA 257.617.

As a result of the incident, not only has your client suf-
fered disabling threshold injuries but he tells you that he is
emotionally hurt and rightfully angry that he is now a statistical
victim of a drunk driver. Your client continues to suffer flash-
backs (PTSD) of the near-death incident. In this factual set-
ting, may your client recover exemplary damages, in addition
to his general damages? With careful draftsmanship of the
complaint, the jury instructions and the verdict form, he may.

Exemplary damages are merely a class of compensatory
damages that are recoverable for the injury to a person’s feel-
ings, a/k/a mental anguish. Bailey v Graves, 411 Mich 510,
514; 309 NW2d (1981); Veselenak v Smith, 414 Mich 567,
573; 327 NW2d 261 (1982); Green v Evens, 156 Mich App
145, 153; 401 NW2d 250 (1985). In order for exemplary dam-
ages to be available, more than mere negligence is required on
the part of the tortfeasor. Veselenak, 414 Mich at 574 -575. In
this regard, the court in Veselenak stated, in pertinent part:

Page Graves

“The conduct must be malicious or so willful and
wanton as to demonstrate a reckless disregard of
plaintiff’s rights. . . . [N]egligence is not sufficient to
justify an award of exemplary damages.”

(Emphasis added). According to Green v Evens, direct
evidence of an injury to the plaintiff’s feelings is not essential.
Rather, the question is whether mental suffering and injury to
feelings are natural and proximate in view of the nature of the
defendant’s conduct. Green, 156 Mich App at 153.

Thus, as plaintiff’s counsel, it is essential that you care-
fully draft a two-count complaint that segregates the conduct
of the defendant and the type of damage sustained by your
client. Count I - Negligence, is limited to principles of general
negligence on the part of the drunk regarding his failure to
operate his motor vehicle safely, his failure to stop within the
assured clear distance ahead, etc. DO NOT, however, plead
violations of drunk driving or of fleeing the scene. With respect
to damages suffered, you itemize your client’s physical inju-
ries, loss of earning capacity, denial of social pleasures and
economic losses in excess of the limitations allowed under the
no-fault act. DO NOT, however, allege any form of or
semantical element of mental distress and injured feelings. In
your ad danum clause, your pray for judgment in excess of
$25,000.00, plus interest, costs and reasonable attorney fees.

Under Count II—Gross Negligence, you plead that the de-
fendant operated his motor vehicle while under the influence of
intoxicating liquor and that he fled the scene. You then allege
that such conduct was so reckless as to demonstrate a sub-
stantial lack of concern for whether injury results to others,

i.e., gross negligence. With respect to
damages suffered, you limit them to
ONLY mental anguish, injured feel-
ings, fright, shock and fear of im-
pending death. In your ad danum
clause, you pray for Judgment for
Exemplary Damages, plus interest,
costs and reasonable attorney fees.

“Exemplary damages are merely a class of compensatory

damages that are recoverable for the injury to a person’s

feelings, a/k/a mental anguish.”

Point
By Page Graves

“The defendant will predictably bring a motion to strike

Count II, maintaining that plaintiff cannot recover

exemplary damages because they are duplicative.”
Continued on page 4
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The defendant will predictably bring a motion to strike
Count II, maintaining that plaintiff cannot recover exemplary
damages because they are duplicative. Provided your client’s
complaint is carefully plead, as outlined above, and provided
you appropriately demonstrate to the court that the jury in-
structions and the verdict form will similarly segregate the ele-
ments of general damages from exemplary damages, the
defendant’s position with be summarily defeated. Failure to
carefully plead is fatal to your client’s ability to recover exem-
plary damages. That was the result reached in Veselenak v
Smith, supra, where improper jury instructions were given that
failed to segregate elements of mental distress from the claim
for general damages. Veselenak, 414 Mich at 575 - 576. The
consequence was that by awarding the plaintiff compensation
for mental anguish under general damages and then making a
separate award of exemplary damages for mental anguish re-
sulted in a duplicate recovery that is impermissible. Id at 576.

On the other hand, when you have carefully plead the
complaint, jury instructions and verdict form, your client’s
ability to recovery is preserved. That was the precise result

reached in Green v Evens, supra, where the jury instructions
and verdict form specifically segregated the mental anguish
damage claim as exemplary and not as general. Green, 156
Mich App at 151 - 152.

With the pleadings properly plead, all that is left is for the
jury to consider all of the evidence regarding the defendant’s
conduct and determine whether such conduct was so reckless
as to demonstrate a substantial lack of concern for whether in-
jury results to others, including the plaintiff. Tallman v
Markstrom, 180 Mich App 141, 143 - 144; 446 NW2d 618
(1989). With a finding of gross negligence, exemplary damages
may be awarded to your client to compensate his emotions and
rightful anger of being a statistical victim of a drunk driver.

L. Page Graves is an attorney with the Sinas Drammis Law
Firm, in Lansing, Michigan where he concentrates his practice
on personal injury claims including no-fault insurance and
governmental tort liability.

www
As much as some of us might hate to admit it, the

Internet is here to stay. Massive amounts of information are
out there for the viewing, and all you have to know is where
to find it.

Check out the links below for sites that you might not
yet have utilized, and if you know of a good site that the rest
of us should try, email it to: Cbrown3381@aol.com. If the
response is favorable, we’ll see about making this a regular
feature.

www.michbar.org
The official site of the State Bar of Michigan is one of the
best sites for Michigan attorneys. The “Links of Interest”
page has a large list of useful sites.

www.bts.gov
The Bureau of Transportation Statistics publishes volumes
of data and statistics dealing with transportation, including
accident and fatality data.

www.LexisOne.com
An a-la-carte or short-term version of the Lexis-Nexis re-
search system.

www.emedicine.com
A large site of medical information, including journals, drug
information, and a medical dictionary.

www.hg.org
Hieros Gamos is a huge directory of legal resources.

www.JurisPro.com
A directory of expert witnesses, including the expert’s back-
ground, a picture, and a CV.

www.FindLaw.com
Another directory of various legal resources for lawyers,
law students, and the public.

Hit the Links

Point
Continued from page 3
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Over the past few years, there have been substantial
changes in the area of negligence law, resulting in a decrease in
litigation. As a result, plaintiff attorneys have needed to become
more creative in their pleadings, to try to get the most out of
each case. The latest trend is to file a complaint with a count

for “gross negligence,” when drunk driving is involved.
“Gross negligence” has been consistently defined by the
Michigan courts as the “Last Clear Chance” doctrine. Unfortu-
nately, for the plaintiff’s bar, Michigan courts did away with
the theory of “gross negligence” when they abolished con-
tributory negligence. As stated in Jennings v Southwood, et al.
446 Mich 125, 521 N.W. 2d 230 (1994), citing Gibbard v
Cursan 225 Mich 311, 196 N.W. 398 (1923), “gross negligence
was used to circumvent the harsh rule of contributory negli-
gence.” Therefore, since contributory negligence no longer ex-
ists, even if “gross negligence” is pled in a separate count in the
complaint, it is likely to fail as it fails to state a claim upon
which relief can be granted.

Furthermore, Michigan courts have long held that exem-
plary damages are not available in a negligence action.
Veselenak v Smith, 414 Mich 567; 327 NW2d 261 (1982). Law
Offices of Lawrence J. Stockler, P.C. v Rose, 174 Mich App 14;
436 NW2d 70 (1989).

As we know, personal injury cases filed as a result of mo-
tor vehicle accidents are governed by the Michigan No Fault
Act, MCL 500.3101 et seq. With just four exceptions, the Act
limits plaintiffs to filing lawsuits over non-economic damages.

In Veselenak, supra, a case relied upon by Mr. Graves, the
Supreme Court found it unnecessary to decide whether exem-
plary damages should be awarded in medical malpractice
cases, holding instead that “the award of exemplary damages
for injury to feelings is duplicative of the award of ordinary

damages for mental distress and anguish.” 414 Mich 572, 327
NW2d 261. The Veselenak Court summarized the long history
of exemplary damages in Michigan. Since Michigan long ago
barred punitive damages, and since actual damages originally
included only economic losses, exemplary damages were rec-
ognized in certain cases for the injury to the plaintiff’s feelings
brought about by the unique nature of the defendant’s conduct.
The grounds for exemplary damages are quite rare. As the
Veselenak court explained:

As a practical matter, the conduct we have found
sufficient to justify the award of exemplary
damages has occurred in the context of the
intentional torts, slander, libel, deceit,
seduction, and other intentional (but malicious)
acts. Due to the required mental element,
negligence is not sufficient to justify an award of
exemplary damages.

414 Mich. at 574-575, 327 NW 2d 261, 264 (emphasis
added). Accord: Green v Evans, 156 Mich App 145; 401
NW2d 250 (1987).

What would be the ramifications of allowing exemplary
damages in cases in which drunk driving was involved? What

if a surgeon is involved in a car acci-
dent with a 17-year-old driver, who
ran a stop sign, causing disabling in-
jury to both of his hands. As a result
of his injuries, he is outraged that 17
year olds are allowed to drive.

Counterpoint
By Mitchell L. Karas

Continued on page 6

“...plaintiff attorneys have needed to become more creative in their pleadings,
to try to get the most out of each case. The latest trend is to file a complaint

with a count for ‘gross negligence,’ when drunk driving is involved.
Unfortunately, for the plaintiff’s bar, Michigan courts did away with the theory

of  ‘gross negligence’ when they abolished contributory negligence.”

 Why then should a person be able to collect additional
compensation from the drunk driver but not from the

“merely” negligent driver? The answer is they should not!
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Wouldn’t the doctor suffer “hurt feelings” as a result of the
accident and his injuries? Don’t most injured persons claim to
have some degree of anger against the person who injured
them? Why then should a person be able to collect additional
compensation from the drunk driver but not from the “merely”
negligent driver? The answer is they should not!

The Court addressed this point in Veselenak, when it noted
the Michigan Trial Lawyers Association’s contention, that or-
dinary and exemplary damages are not redundant. The MTLA
contended that a distinction should be made between “mental
distress intrinsic to the injury itself and mental distress emanat-
ing from the manner in which the injury occurred.” at page
576, 327 NW2d. 265. The MTLA also claimed that “ordinary
damages for shame and mortification and exemplary damages
for humiliation and indignity are compensating ‘distinct
wrongs.’” In response to these arguments, the Court stated:

Find past issues of the
Negligence Law Section newsletters online at

In addition, if the Plaintiff is being compensated for all
mental distress and anguish, it matters not whether the
source of the mental anguish is the injury itself or the
way in which the injury occurred.

Given this ruling in Veselenak, it does not appear that a
court would allow a claim for exemplary damages in Michigan.

Therefore, any attempt to recover exemplary damages
based upon allegations of “gross negligence” must fail.

Mitchell L. Karas graduated from Thomas M. Cooley Law
School, 1987. He has practiced in the area of personal injury
defense for the past 11 years for Allstate and Encompass Insur-
ance Company’s Staff Counsel.

Counterpoint
Continued from page 5

www.michbar.org/sections/neg
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PREFACE

As trial lawyers, we devote tremendous energy, time, and
effort in an attempt to be effective advocates within the

jury trial system. We use all of our intellectual capacity,
weighing the persuasive power of bits of evidence, researching
issues of law, evaluating the biases and proclivities of potential
jurors, anticipating rulings of the court all to predict the
eventual verdict of a jury. When the trial occurs, we take hold
of the facts and muster all our abilities to present a persuasive
case. For some of us, jury trials are the predominant reason we
obtained a license to practice law, the chance to argue a just
cause, the contest in the courtroom. While this may be a
dramatic description of trial practice, I believe such devotion is
the heart of a trial practice. There are many trial lawyers in this
country who discharge their duties with supreme effort and
invoke the totality of their talents and abilities in the
presentation of their cases to a jury.

It is only natural that, if we are so committed to participat-
ing in and supporting this institution, we should be informed of
its historical underpinnings. We should better understand the
significance of the jury trial so that we may better defend it
against its critics and so that we may be better participants
within its process.  Further, a clear understanding of the origin
and development of the jury system elevates respect for it as
an important political institution if the process is given its
proper reverence by the lawyers and judges participating in it,
perhaps jurors and observers will consider the process in a
more solemn and thoughtful manner, resulting in a more effec-
tive and defensible institution. I offer this article, not as a de-
finitive, scholarly work, and certainly not as original research,
but rather as a short reference to the history of the institution
of the trial by jury, with the hope that it will further the cause of
defending this venerable institution.

THE IMPORTANCE OF THE INSTITUTION

The right to trial by one’s peers has long been held as a
safeguard against tyranny and a vehicle for direct self gover-
nance. In 1768, Justice William Blackstone stated:

Trial by jury is a privilege of the highest and most
beneficial nature and our most important guardian
both of public and private liberty. Our liberties cannot
but subsist so long as this palladium remains sacred
and inviolate.

Thomas Jefferson contemplated the importance of the insti-
tution of the trial by jury and said, “I consider trial by jury as the
only anchor ever yet imagined by man, by which a government
can be held to the principles of its constitution.” John Adams
descriptively addressed the right to a jury trial: “Representative
government and trial by jury are the heart and lungs of liberty.
Without them we have no other fortification against being ridden
like horses, fleeced like sheep, worked like cattle and fed and
clothed like swine and hounds.” While such comments are gen-
erally associated with the right to a jury trial in criminal matters,
equally lauded was the right to a jury in civil matters.

THE ORIGINS OF TRIAL BY JURY

What are the origins of this sacred “palladium?” Many as-
sume that, because some of the notions of democracy find
their origins in ancient Greece, our system of trial by jury may
be rooted there as well. That is not the case. While the Ro-
mans, during the time of Justinian, had a system of trial by jury
similar in some respects to the forum with which we are fa-
miliar today, all vestiges of the original trial by jury vanished
during the Middle Ages. In fact, no one can pinpoint the gen-
esis of the institution of trial by jury as it has evolved through
the English system. The predominant theory adopted by most
historians who have written on the subject is that what we now
think of as a trial by jury evolved in England from earlier forms
of dispute resolution that could have some connection with the
early Norman, Scandinavian, German, and Teutonic peoples.
Each of these societies possessed and exercised at least a trace
of the idea that a body of persons be assembled to resolve
disputes, but none can be identified as the exclusive source of
the jury trial as we understand it.

Defendingthe Institution of Trial by Jury
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In his book titled History of Trial by Jury,  published in
1852, William Forsythe wrote:

Trial by jury does not owe its existence to any
positive law: It is not the creature of an act of Parliament
establishing the form and defining the functions of the
new tribunal. It arose, as I hope to show, silently and
gradually out of the usages of a state of society which
has forever passed away, but of which it is necessary to
have a clear idea, in order to understand how this mode
of trial first came into existence.

Few subjects have exercised the ingenuity and
baffled the research of the historian more than the
origin of the jury, No long time has elapsed since the
popular opinion was—that perhaps it even now
prevails—that it was an institution established by Alfred
the Great; and we prided ourselves on the idea that this
was one of the legacies of freedom bequeathed to us by
our Anglo-Saxon ancestors.

Numerous have been the theories as to the birth
and parentage of this favorite child of the English law.
Some writers have thought the origin so lost in the
darkness of antiquity as to tender investigation
hopeless. Thus, Bourguignon says, “This origin is lost
in the night of time;” and the late Chief Commissioner
Adam declares that, “In England it is of a tradition so
high that nothing is known of its origin; and a
perfection so absolute that it has remained an unabated
rigor from its commencement to the present time.”

Forsythe concluded, “The rise of the jury system may be
traced as a gradual and natural sequence from the modes of
trial used amongst the Anglo-Saxons and Anglo-Normans—
that is, both before and after the conquest….” Indeed, the
Anglo-Saxon and Norman courts were comprised of the first
one hundred heads of families from the community where the
dispute was based. Eventually, that number was reduced to
twelve. These “jurors” did not adjudicate facts but presumably
knew the parties and had knowledge of the facts in dispute.
They were much more like witnesses than jurors.

It has been suggested that some English scholars, out of a
sense of Anglo-Saxon pride, trace the origin of the jury to the
laws of Aethelred I (865-871), Alfred the Great (871-899), and
Aethelred II (“The Unready”) (978-1016). See Arnold, Richard
S., The Constitutional Right to a Jury of Twelve in Civil Trials,
22 Hofstra L. Rev, l (1993). Around 997, King Aethelred the
Unready passed laws which provided that twelve thanes

(knights) and a representative of the king would swear upon a
relic that they would “accuse no innocent man, nor conceal
any guilty one.” According to Judge Arnold, the best guess
now seems to be that William the Conqueror brought the jury
across the channel to England with the Frankish inquisition in
1066 and that the English jury took root at that time, eventually
developing into something remotely akin to its modern form
toward the end of the fourteenth century.

The Honorable Charles S. May, in an address to Michigan
Law School in 1875, gave some credit to King Henry II:

The trial by jury is Anglo-Saxon in its origin; a part
of Anglo-Saxon jurisprudence. Greece did not know it,
nor Rome. The Grecian dicasts, the Roman judices, the
Saxon compurgators—these may have suggested and
helped to form it, but each essentially differed from it as
we know it today. For the institution in its present form
we go back in English history to the reign of Henry II;
that same sagacious, far seeing and intrepid monarch
who waged such a stout and unyielding battle with his
powerful and ungrateful subject, Thomas Becket, for
the supremacy of the civil or the ecclesiastical power. In
the long line of English sovereigns, none has done a
greater service to his countrymen and his race than this
statesman king, who put the church below the state and
incorporated into English jurisprudence the trial by jury
in the place of senseless and barbarous trials by duel and
by wager of battle.

Considering the uncertainty regarding the origins of the jury
trial, Francis Wellman wrote, “whether we owe it entirely to the
Greeks and Romans; whether it was of Anglo-Saxon or Norman
origin, or what not...suffice it to say it is of ripe old age.”

There is little doubt that the event most often heralded as
that which first secured the right to trial by jury is the signing
of the Magna Carta at Runnymede, England, in 1215 A.D.
There, the son of King Henry II, King John, a ruthless king
who had imposed upon his subjects to the extent that they
united in revolt, was forced to sign the Great Charter. That
document recorded rights and liberties of the people, including
the right to trial by jury. The Magna Carta included the follow-
ing language:

No freeman shall be arrested, or imprisoned, or
deprived of his freehold, or his liberties, or free
customs, or outlawed, or exiled, or in any manner
destroyed, nor will we (the king) pass upon him, nor
condemn him, unless by the judgment of his peers, or
the law of the land.

Continued on page 10

By Steven W. Quattlebaum

the Institution of Trial by Jury
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To destroy a freeman meant to deprive him of his property.
While the Magna Carta is not the first record of the right to a
trial by jury, it is the most prominent in history. However, the
right to trial by jury, even as secured by the Magna Carta, did
not contemplate an institution of an independent body of citi-
zens serving as arbiters of fact, as we now envision a jury. At
that time, the compurgators, or oathtakers, stood for the ac-
cused. Juries were comprised of people who knew the partici-
pants and vouched for their credibility. There was no cross
examination. The prevailing aspect of the trial was the oath
itself. The accused appeared with eleven of his ac-
quaintances, or compurgators, who swore to his
credibility. Early on under this system, each
compurgators on the losing side had a hand ampu-
tated. Later, the hand could be saved by the payment
of a fine, Slowly, the jury grew to resemble more
closely our current embodiment.

Trial by jury was not the exclusive means of dis-
pute resolution at the time of the Battle at Runnymede, as trials
by battle and ordeal were still in use. However, it was by the
very nature of trials by battle and ordeal that trials by jury be-
came increasingly prevalent as the means of resolving dis-
putes. Even trials by jury were subject to a considerable degree
of coercion by the crown. Judicial control over the early En-
glish jury was significant. The judge was empowered to com-
pel the jurors to reconsider verdicts with which he did not
agree. Through a writ of attaint, a judge could empanel a sec-
ond jury to review the verdict of the first jury for corruptness
or false swearing. A wrong verdict implied that the first jury
had committed perjury or false swearing because the jurors
were more witnesses than arbiters of fact. As the administra-
tion of the jury trial evolved from empaneled oathtakers to tri-
ers of fact, writs of attaint were issued with less frequency.

THE DEVELOPMENT OF THE RIGHT TO TRIAL BY
JURY AS WE KNOW IT TODAY

In 1670, this issuance of writs of attaint to control the
outcome of jury trials was curtailed by the famous Bushels
case. The case grew out of the trial of William Penn. Penn was
accused of unlawful assembly but was acquitted by a jury de-
spite considerable incriminating evidence. The jurors were
fined for disregarding the evidence pointing toward guilt. Ed-
ward Bushel refused to pay his fine and was imprisoned. A writ
of habeas corpus was sought to free Bushel, and, on appeal,
Chief Justice Vaughn declared that judges could not punish or
threaten to punish jurors for their verdicts. This landmark case
established the independence of the jury.

The trial by jury was prevalent in the American Colonies.
Trial by jury was established by the Pilgrims and was recorded
in the original Jamestown Charter of 1607. Each of the Thirteen
Colonies incorporated the right in some form by the time of the

Revolution. In the famous trial of John Peter Zenger, a jury of
twelve considered Zenger’s fate on the charge of libel  The evi-
dence mounted against Zenger was overwhelming. His lawyer,
Andrew Hamilton, one of the first “Philadelphia lawyers,” ar-
gued for jury nullification based on the truth of the publication,
which at the time was no defense to defamation. The jury, defy-
ing the instructions of the count, acquitted Zenger. This case has
since stood as an illustration of the power of the jury trial against
unfair oppression. Similarly, in taxation cases brought by the
Crown, jurors acquitted colonists because of the unfairness re-

sulting from taxation without representation.

As the merits of the Constitution were debated in the late
eighteenth century, there was little disagreement about the im-
portance of the institution in civil as well as criminal matters.
Alexander Hamilton wrote in The  Federalist Papers, No 83:
“The friends and adversaries of the plan of the Constitutional
Convention, if they agree on nothing else, concur at least on
the value they set upon trial by jury: the former regard it as a
valuable safeguard to liberty; the latter represent it as the very
palladium of free government.” James Madison’s contribution
to the discussion was similar: “In suits of common law; trial by
jury is one of the best securities to the rights of the people and
ought to remain inviolate. It is as essential to secure the liberty
of the people as any one of the preexistent rights of nature.”

Thus, included in Article III of the Constitution of the
United States is the guarantee in the Sixth Amendment of a
right to a jury in criminal trials, and the Seventh Amendment
which provides that “[i]n suits at common law, where the
value in controversy shall exceed twenty dollars, the right of
trial by jury shall be preserved, and no fact tried by a jury shall
be otherwise reexamined in any Court of the United States,
than according to the rules of the common law.” The impor-
tance attached to the right to the trial by jury is further evi-
denced by the fact that the constitutions of forty nine of the
fifty states in the Union have safeguards protecting the right to
a trial by one’s peers in civil disputes.

The most insightful observations about the importance of
the institution of the civil jury trial may be those of Alexis de
Tocqueville, who came to the United States during the first half
of the nineteenth century to examine our great experiment of
self-governance. He considered the political and social impor-
tance of the jury trial and, specifically, the civil jury trial.

Defending the Institution of Trial By Jury
Continued from page 9

Juries were comprised of people who knew the
participants and vouched for their credibility.

There was no cross examination.
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“To regard a jury
simply as a judicial
institution would be
taking a very narrow
view of the matter, for
great though its influence on the outcome of lawsuits
is, its influence on the fate of society itself is much
greater still. The jury is therefore a political institution,
and it is from that point of view that it must always be
judged. If juries could have been wiped out from the
English mores as easily as from English laws, they
would have succumbed entirely under the Tudors.
Therefore, it is the civil jury which really saved the
liberties of England.

“Juries, especially civil juries, instill some of the
habits of the judicial mind into every citizen, and just
those habits are the very best way of preparing people
to be free. It spreads respect for the courts’ decisions
and for the idea of right throughout all classes. With
those two elements gone, love of independence is
merely a destructive passion.

“Juries teach men equity in practice….The jury is
both the most effective way of establishing the
people’s rule and the most efficient way of teaching
them how to rule.”

At the turn of the twentieth century, Rufus Choate, then
considered to be the greatest trial lawyer in America (“the Wiz-
ard of the Twelve”) and perhaps the greatest American trial
lawyer who had ever lived, reflected upon current criticism of
the trial by jury during an address to the American Bar Associa-
tion in 1903:

I cherish, as a result of a life’s work now nearing
its end, the old fashioned trial by jury of twelve honest
and intellectual citizens remains today, all suggested
innovations and amendments to the contrary, the best
and safest practical manner for the determination of
facts as the basis of judgment of courts, and that all
attempts to tinker or tamper with it should be
discouraged as disastrous to the public welfare.

Supreme Court Justice
Oliver Wendell Holmes con-
sidered the practical aspect of
juries:

I confess that in my
experience I have not found juries specially inspired
for the discovery of the truth….They will introduce
into their verdict a certain amount—a very large
amount, so far as I have observed—of popular
prejudice, and thus keep the administration of the law
in accord with the wishes and feelings of the
community.

In 1956, Winston Churchill said, “The jury system has
come to stand for all we mean by English justice. The scrutiny
of twelve honest jurors provides defendant and plaintiff alike a
safeguard from arbitrary perversion of the law.” And Chief Jus-
tice Rehnquist reflected on the importance of the civil jury trial:

The founders of our nation considered the right of
trial by jury in civil cases an important bulwark against
tyranny and corruption, a safeguard too precious to be
left to the whim of the sovereign. Juries represent the
layman’s common sense and thus keep the
administration of law in accord with the wishes and
feelings of the community.

Conclusion

Perhaps this brief review of the historical development of
the jury trial, as a safeguard of liberty and a revered political
institution, will in some small way allow for a more astute appre-
ciation of the privileged position of trust that we as trial lawyers
possess within the system and provide for a more informed de-
fense of this institution against ever increasing criticism.

Steven W. Quattlebaum is a partner in Quattlebaum,
Grooms, Tull & Burrow, PLLC in Little Rock, Arkansas.

“Juries teach men equity in practice...”
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Recent Developments in Negligence Law

Michigan Supreme Court

City was immune from suit for negligent
emergency medical services.

Omelenchuk v. City of Warren, 466 Mich. 524 (2002). A
plain reading of the Emergency Medical Services Act, MCL
333.20965 required a conclusion that the defendant-city was
entitled to summary disposition on the basis of governmental
immunity regarding plaintiffs’ claim that their decedent died as
the result of grossly negligent medical treatment provided by
fire department emergency personnel employed by the city.
Plaintiffs claimed that the decedent suffered a heart attack at
work, the fire department was called, as part of the resuscita-
tion efforts an endotracheal tube was incorrectly inserted into
the decedent’s esophagus rather than his trachea, and he sub-
sequently died. The city was immune from suit because the
actions of the fire department emergency personnel were part
of the city’s discharge of a governmental function and not part
of any proprietary function. The judgment of the Court of Ap-
peals was reversed, and the judgment of the trial court dis-
missing the case was reinstated.

Supreme Court narrowly construes the motor vehicle excep-
tion to governmental immunity; injury was not suffered

during “operation of a motor vehicle.”

Chandler v. County of Muskegon, Supreme Court No.
118811, 2002 Mich. LEXIS 1688. Plaintiff’s injury, suffered
when he went to the aid of another individual after the doors on
a bus parked in a maintenance facility for cleaning closed on
the other individual’s neck, did not result from the negligent
“operation” of the vehicle for purposes of the motor vehicle
exception to governmental immunity. Consulting the dictionary
definition of the term “operation,” and narrowly construing the
exception, the court held that the language “operation of a mo-
tor vehicle” means the vehicle is being operated as a motor
vehicle, and the phrase encompasses activities directly associ-
ated with the driving of a motor vehicle. Plaintiff was not in-
jured incident to the vehicle’s operation as a motor vehicle. The
judgment of the Court of Appeals was reversed and summary
disposition in defendant’s favor, entered by the trial court, was
reinstated.

The dissent disagreed with restriction of the exception to
situations involving the “actual driving of a motor vehicle” and
would have held the opening and closing of bus doors to allow
the driver to leave the bus is an activity distinct from, but nec-
essary to and inherent in, driving a motor vehicle. The dissent
would have affirmed the Court of Appeals decision.

A forklift is not a “motor vehicle” for purposes of the motor
vehicle exception to governmental immunity.

Stanton v. City of Battle Creek, 466 Mich. 611 (2002). Nar-
rowly construing the term “motor vehicle”, which is not de-
fined by the motor vehicle exception, the court that held a fork-
lift is not a “motor vehicle” for purposes of the motor vehicle
exception to governmental immunity. Therefore, the motor ve-
hicle exception to governmental immunity, MCL 691.1405, did
not apply to plaintiff’s case, and the defendant-city, who
owned the forklift allegedly involved in plaintiff’s injuries, was
immune from liability. Further, the court held that summary
disposition was properly granted to the city’s employee, the
forklift driver, because no reasonable juror could conclude that
he maintained or operated the forklift in a grossly negligent
manner. The decision of the Court of Appeals in affirming the
trial court’s grant of summary disposition to defendants on
governmental immunity grounds was affirmed.

Justice Kelly disagreed with the majority’s narrow con-
struction of the term “motor vehicle” and would hold that a
forklift truck falls within the motor vehicle exception to gov-
ernmental immunity, and would reverse the Court of Appeals
conclusion to the contrary. In all other respects, Justice Kelly
concurred with the majority opinion.

A default entered against the employee did not preclude the
nondefaulting employer from contesting its vicarious liability.
Rogers v. J.B. Hunt Transp., Inc., 466 Mich. 645 (2002).
The court held that where one coparty’s sole source of liability
is vicarious, a default entered against another coparty does not
preclude the nondefaulting coparty from contesting its vicari-
ous liability. In this wrongful death action arising from an auto-
mobile accident, the plaintiff’s decedent was killed when his
vehicle left the road and struck a tractor-trailer rig owned by
defendant-Hunt parked on the shoulder. Defendant-Crenshaw,
Hunt’s employee, had been operating the rig in the course of
his employment. Hunt then terminated Crenshaw’s employ-
ment, and Crenshaw subsequently failed to participate in the
litigation. Plaintiff claimed that the default entered against
Crenshaw conclusively determined his personal liability and
was a proper foundation for holding Hunt vicariously liable.
The court concluded that Crenshaw’s nonparticipation in the
litigation was not within the scope of his employment and was
beyond the scope of vicarious liability on the part of Hunt. The
matter was reversed and remanded.

The dissent concluded that the majority’s view of vicari-
ous liability was too restrictive and agreed with the Court of
Appeals, which used the default of Crenshaw to preclude Hunt
from denying liability for Crenshaw’s negligence. The dissent
concluded that the majority gave undue weight to control.
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Hospital’s vicarious liability could not be premised on
negligence of a hospital unit, and jury instruction substitut-

ing hospital unit for the specific profession or specialties
required reversal.

Cox v. Board of Hosp. Managers for the City of Flint, 467
Mich. 1 (2002). A hospital’s vicarious liability may not be pre-
mised on the negligence of a hospital unit, and the jury instruc-
tion in this case substituting the hospital neonatal intensive care
unit for the specific profession or specialties at issue required
reversal of the jury verdict for plaintiffs. The court ruled that
for a hospital to be held liable on a vicarious liability theory, the
jury must be instructed regarding the specific agents of the
hospital against whom negligence is alleged and the standard of
care applicable to each agent. The trial court improperly modi-
fied SJI2d 30.01, and the error required reversal because fail-
ure to do so would have been inconsistent with substantial jus-
tice. The court also held that the plain language of MCL
600.2912a does not prescribe the standard of care for nurses
because they do not engage in the practice of medicine. Rather,
under the applicable common-law standard of care, nurses are
held to the skill and care ordinarily possessed and exercised by
practitioners of their profession in the same or similar locali-
ties. The matter was reversed and remanded for a new trial.

Justice Markman fully concurred with the majority’s legal
determination that the trial court improperly modified SJI2d
30.01, and with the ruling that MCL 600.2912a does not apply
to nurses. However, he did not believe that either error required
reversal under the circumstances of this case.

The dissent would have held that vicarious liability can be
premised on proof that an unidentified member or members of
a discrete hospital unit were professionally negligent, that the
trial court did not err in applying a national standard of care to
this case, and that nurses who have received specialized train-
ing to give advanced care and who practice exclusively in a
recognized medical specialty are specialists within the meaning
of MCL 600.2912a.

Self-destructive use of an otherwise benign building charac-
teristic did not transform it into a “defective condition;” no

public building exception to governmental immunity.
de Sanchez v. State of Michigan Dep’t of Mental Health,
Supreme Court No. 117298, 651 N.W.2d 59, 2002  Mich.
LEXIS 1434. The court held that Jackson v. Detroit, was on
point, both legally and factually, and precluded a finding that a
self-destructive act transformed the otherwise benign stall par-
tition support bar into a “defective condition.” Therefore, there
was no public building exception to governmental immunity in
this case. Plaintiff’s decedent, an involuntary patient in a state
psychiatric hospital, committed suicide by hanging himself
from a bathroom stall partition. Plaintiffs alleged that the over-
head bar was a dangerous or defective condition of a public
building. One person’s self-destructive use of an otherwise
benign stall partition support bar does not transform that bar

into a “defective condition.” Perhaps, the defendant could have
designed the restroom without partition support bars or
defendant’s employees were too quick to decide that plaintiff’s
decedent no longer needed continuous individual observation,
but those “might haves” prove at most, only negligence. The
judgment of the Court of Appeals was reversed, and the judg-
ment of the trial court granting defendant summary disposition
was reinstated.

The dissent disagreed with the majority’s conclusion that
the case was controlled by Jackson and would affirm the Court
of Appeals decision reversing the summary disposition in favor
of defendant because there was a genuine issue of material fact
as to whether the partition support bar constituted a dangerous
and defective condition.

Open and obvious doctrine was not applicable to a claim
that a municipality violated its statutory duty to

maintain a sidewalk.
Jones v. Enertel, Inc., Supreme Court No. 119578, 650
N.W.2d 334, 2002 Mich. LEXIS 1596. The trial court prop-
erly denied defendant-city’s motion for summary disposition
because the open and obvious doctrine of premises liability is
not applicable to a claim that a municipality violated its statu-
tory duty to maintain a sidewalk. Plaintiff claimed that she suf-
fered injuries because the city failed to fulfill its statutory duty
to maintain a sidewalk in reasonable repair. Municipalities have
an obligation to actively perform repairs to keep sidewalks on
public highways in “reasonable repair.” The statutory language
does not allow a municipality to forego such repairs because
the defective condition of a sidewalk is open and obvious. The
matter was affirmed.

The public as a whole was too expansive of a group to be
considered an intended third-party beneficiary of a contrac-

tual promise to be responsible for repairs to a sidewalk.
Brunsell v. City of Zeeland, Supreme Court No. 120051,
651 N.W.2d 388, 2002 Mich. LEXIS 1630. The Court of Ap-
peals properly held that plaintiff was not an intended third-
party beneficiary of the lease agreement between defendant-
city and a third party, the bank, under MCL 600.1405, since the
public as a whole is too expansive a group to be considered
“directly” benefitted by a contractual promise. Plaintiff
claimed that the city was liable to her as an intended third-party
beneficiary when she tripped and fell because of a defect in the
sidewalk, which resulted in a fracture of her left wrist. The
city’s promise to the bank that the city would be responsible
for repairs was not intended to directly benefit third parties.
Rather, the contractual provision was intended to delineate the
obligations of the city and the bank regarding the premises.
The matter was affirmed.

Continued on page 14



Court of Appeals

No-fault act superseded the common carrier notice statute as
to bus passenger’s first-party claim, but not as to her third-

party claim.
Trent v. Suburban Mobility Auth. for Regional Transp.,
252 Mich. App. 247 (2002). The no-fault act superseded the
notice statute as to plaintiff-bus passenger’s first-party claim
for no-fault PIP benefits, but not as to her third-party claim for
personal injury. The notice statute referred to claims brought
as “ordinary claims against a common carrier of passengers
for hire”. The no-fault PIP benefits claim was a statutory
claim, unrelated to the defendant-transportation authority’s
status as a common carrier. Under the no-fault act, the trans-
portation authority was the equivalent of an insurer. Further,
the no-fault act has its own notice requirements for filing
claims for PIP benefits. The court concluded the no-fault act
contemplated the transportation authority, as the owner of the
bus, would maintain insurance or be held to all of the obliga-
tions of an insurer, including payment of valid and timely PIP
claims. Summary disposition for defendant was reversed and
the case remanded.

Streetlight pole was not within the definition of “highway;”
therefore, highway exception to governmental immunity did

not apply.
Weaver v. City of Detroit, 252 Mich. App. 239 (2002). The
special panel, convened to resolve the conflict between Weaver
v. City of Detroit and Ridley v. City of Detroit (On Remand),
held that the panel in Weaver was correct, and a streetlight pole
is not implicated in the definition of the term “highway;” there-
fore, the highway exception to governmental immunity did not
apply to alleged negligent maintenance of a streetlight pole. The
court rejected, as inconsistent with the plain language of the
statute, the holding in Ridley (On Remand) that a streetlight
pole is part of the “highway” because it is not specifically ex-
cluded from the statutory definition of the term. Judgment for
the plaintiff that was consistent with the jury verdict was re-
versed, and the case was remanded to the trial court for entry
of a judgment of no cause of action in defendant’s favor.

Trial court erred in deciding that the notices of intent were
inadequate; they only required inclusion of what the plaintiff

alleged the standard of care to be.
Roberts v. Mecosta County Gen. Hosp., Court of Appeals
No. 212675, 2002 Mich. App. LEXIS 1244 (2002). On re-
mand from the Supreme Court after reversal of the Court of
Appeals holding that defendants had waived their challenge to
the adequacy of plaintiff’s notice of intent by waiting until after
the complaint was filed, the court held that the trial court erred
in deciding that the notices were inadequate and in dismissing

the case based upon that determination. The court concluded
that although the notices of intent may not have represented
the picture of clarity and did not represent the “perfect notice,”
they did comply with the statute. The court further held that
the statute does not require the notice of intent to accurately
state the standard of practice or care, but rather, requires plain-
tiff to include in the notice what the plaintiff alleges the stan-
dard to be. That matter was reversed and remanded.

SJI2d 36.11 accurately reflects the statutory definition of
“objectively manifested impairment.”

Jackson v. Nelson, Court of Appeals No. 227759, 2002
Mich. App. LEXIS 1242 (2002). Since SJI2d 36.11 accu-
rately reflects the statutory definition of “objectively mani-
fested impairment” when read in context and considering the
intent of the Legislature, the jury was not properly instructed in
this third-party no-fault case. Both parties requested that the
trial court to give the standard instruction found in SJI2d
36.11. Rather than give that instruction, the trial court pre-
sented its own instruction based on its interpretation of the no-
fault act, which did not require proof of a medically identifiable
injury or condition. The court concluded that the language of
SJI2d 36.11, stating in pertinent part that “for an impairment to
be objectively manifested, there must be a medically identifi-
able injury or condition that has a physical basis,” is an accu-
rate reflection of the law. Further, the standard instruction’s
reference to “injury or condition” is consistent with the con-
cept of impairment, and the trial court’s interpretation ignored
what the Legislature intended. The matter was reversed and
remanded for a new trial.

Broad definition of “event” allowed the jury to conclude that
the plaintiff was 50 percent, or more, the cause of the

“event” that resulted in an injury.
Piccalo v. Nix, Court of Appeals No. 212752, 2002 Mich. App.
LEXIS 1265 (2002). On remand, the court held that given the
broad definition of “event”, there was evidence from which the
jury could conclude that the plaintiff was 50 percent, or more,
the cause of the “event” that resulted in an injury arising from a
motor vehicle accident. Plaintiff, who was over 18 years of age,
but under the legal drinking age of 21, elected to consume alco-
hol at a party hosted by defendant and become intoxicated.
Plaintiff freely chose to accept a ride home from an intoxicated
driver. Plaintiff also chose to ride in an automobile that did not
have proper seating or restraints in the rear compartment and
which was filled with unrestrained materials, including a tire and
several tools. Under these circumstances, defendant was entitled
to the absolute defense of impairment, and the judgment of no
cause of action was affirmed.
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Court did not need to determine if Restatement Torts, 2d, §
428 was applicable because plaintiff was not able to meet the
requirement that the activity involved “an unreasonable risk

of harm to others.”
Candelaria v. BC Gen. Contractors, Inc., Court of Appeals
No. 229797, 2002 Mich. App. LEXIS 1266 (2002). The trial
court erred by denying defendant-Horizon’s motion for sum-
mary disposition in plaintiff’s wrongful death action. The
court held it did not need to determine if § 428 was applicable
in Michigan because based on the facts of the case, plaintiff
was not able to meet a requirement of § 428 that the activity
involve “an unreasonable risk of harm to others”. Plaintiff’s
decedent was hired by an independent contractor to install
cable and was killed when a car snagged part of a cable on the
highway. Plaintiff failed to establish reasonable minds would
conclude that laying a cable across a roadway posed an unrea-
sonable risk to others, especially when proper safety precau-
tions may reduce any risk. The court held even if § 428 was
applicable in Michigan, plaintiff still would have been unable to
show defendant owed a nondelegable duty under the rule. Re-
versed and remanded.

Plaintiff must show that the loss of the opportunity to survive
or achieve a better result exceeds 50 percent.

Fulton v. Pontiac Gen. Hosp., Court of Appeals No.
225174, 2002 Mich. App. LEXIS 1320 (2002). The court held
that under MCL 600.2912a(2), a plaintiff must show that the
loss of the opportunity to survive or achieve a better result
exceeds 50 percent. Plaintiff alleged that defendants’ failure to
properly diagnose and treat the decedent’s cancer resulted in a
loss of her opportunity to survive. Because plaintiff’s experts
stated that the decedent’s initial opportunity to survive was 85
percent and her opportunity to survive after the alleged mal-
practice was 60 to 65 percent, her loss of opportunity due to
defendants’ alleged malpractice was not greater than 50 per-
cent; the trial court erred in denying defendants’ motion for
summary disposition. The matter was reversed

Hospital did not have to turn over its incident report and
related documents because the materials were collected for

the purpose of improving patient care/internal review.
Ligouri v. Wyandotte Hosp. and Medical Ctr., Court of
Appeals No. 227245, 2002 Mich. App. LEXIS 1392 (2002).
In an issue of first impression, the court concluded that the
trial court erred by requiring defendant-hospital to turn over to
plaintiff-patient its incident report and related documents be-
cause, as long as the materials were collected for the purpose
of improving patient care/internal review, the statutes would
seem to apply, regardless of what type of action is involved.
Plaintiff claimed that she fell over a cord after receiving per-
mission to get out of her bed to use the bathroom. Defendant
argued that plaintiff’s claim was a medical malpractice claim
and the materials sought by plaintiff were privileged from dis-

closure under two sections of the Public Health Code.  Plaintiff
argued that MCL 333.20175(8) and MCL 333.21515 were not
applicable because the case concerned a negligence claim and
not a medical malpractice claim. However, the statutes them-
selves do not expressly limit their applicability to malpractice
claims. The matter was reversed and remanded.

Nawrocki is given full retroactive effect.
Adams v. Department of Transp., Court of Appeals No.
230268, 2002 Mich. App. LEXIS 1415 (2002). Convened to
resolve the conflict between the court’s prior vacated opinion
in this case and its earlier opinion in Sekulov v. Warren, the
special panel concluded that Sekulov  was wrongly decided.
The court held that in overruling Pick v. Szymczak , the Su-
preme Court did not overrule clear and uncontradicted case
law; rather, it articulated the proper interpretation of the statu-
tory highway exception to governmental immunity, a statute
misinterpreted in Pick. Nawrocki v. Macomb County Rd.
Comm’n must be given full retroactive effect, thereby defeat-
ing plaintiffs’ claims. The case arose from an automobile acci-
dent where a snowstorm caused a power outage and disabled a
traffic signal. Plaintiffs alleged that defendant negligently failed
to erect temporary portable stop signs or take other suitable
safety measures at the intersection. While the case was pend-
ing, the Supreme Court issued Nawrocki, which held that the
highway exception to governmental immunity does not allow
claims premised on areas of special danger or the installation,
maintenance, or improvement of traffic control devices. Plain-
tiff claimed that Nawrocki should not be applied retroactively.
The trial court properly granted summary disposition to defen-
dant. The matter was affirmed.

Affidavit of merit was sufficient because attorney reasonably
believed that physician was qualified under MCL 600.2169.

Watts v. Canady, Court of Appeals No. 230616, 2002 Mich.
App. LEXIS 1464. The trial court correctly concluded that the
circumstances supported plaintiff’s attorney’s reasonable belief
that the physician who provided the affidavit of merit was quali-
fied under MCL 600.2169, and as a result, the affidavit of merit
was not deficient and defendants were properly denied summary
disposition. Defendants argued that the physician was not quali-
fied under § 2169 because, although he was a board-certified
neurosurgeon, he was not board-certified in pediatric neurosur-
gery and did not devote a majority of his professional time dur-
ing the year preceding the incident in either active clinical prac-
tice or instruction in the same specialty. However, the issue here
was not whether the physician met the requirements of § 2169,
but rather whether plaintiff’s attorney reasonably believed he
satisfied those requirements. An affidavit is sufficient if counsel
reasonably, although mistakenly, believed the person providing
the affidavit was qualified under § 2169. Affirmed.
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Talk show had no duty to protect plaintiff from
attack by another guest.

Graves v. Warner Bros., Court of Appeals No. 226645,
2002 Mich. App. LEXIS 1461. Defendants-television talk show,
the show’s owner, and the show’s producer owed no duty as a
matter of law to protect plaintiffs’ decedent from the intentional
homicidal acts of a third party, another guest on the show,
Schmitz, that occurred three days after the show’s taping. Defen-
dants had no duty to anticipate and prevent the murder committed
by Schmitz hundreds of miles away, days after he and the dece-
dent left the studio. Any special relationship between defendants
and the decedent, or between defendants and Schmitz, was that
of business invitor to invitee, and any duty ended when the rela-
tionship did, when Schmitz and the decedent peacefully left the
studio after the taping. Since the evidence showed no ongoing
special relationship at the time of the murder, defendants had no
duty to protect the decedent from Schmitz’s attack. The trial
court erred in denying defendants’ motions for summary disposi-
tion, directed verdict, and JNOV. Reversed and remanded for en-
try of judgment in defendants’ favor.

Government vehicle had to be physically involved in the
collision to allow liability.

Curtis v. City of Flint, Court of Appeals No. 233576, 2002
Mich. App. LEXIS 1469. The trial court correctly read
Robinson v. Detroit, 462 Mich. 439 (2000) to require the emer-
gency vehicle at issue here, a fire department paramedic unit,
be physically involved in the collision causing plaintiff’s inju-
ries, and because there was no such evidence in this case,
properly granted defendants summary disposition. Nothing in
the analysis in Robinson suggested that its holding was to be

limited to cases where police vehicles are involved in a pursuit.
The ruling that the motor vehicle exception to governmental
immunity does not apply unless there is physical contact be-
tween the government-owned vehicle and plaintiff’s vehicle,
or the government-owned vehicle physically forces plaintiff’s
car off the road or into another vehicle or object, is not limited
to police chases. The court further held that Robinson did not
meet the threshold criterion for prospective application only
because it did not overrule clear and settled precedent. There-
fore, Robinson governed this case. Affirmed.

Issue of proximate cause was properly left to the jury;
Rogalski was not applicable under the facts.

Nichols v. Dobler, Court of Appeals No. 228050, 2002 Mich.
App. LEXIS 1468. While the trial court erred in concluding
that Rogalski v. Tavernier, 208 Mich. App. 302 was wrongly
decided or was no longer good law, defendant-Maldonado was
properly denied summary disposition because Rogalski was
distinguishable. Unlike Rogalski, the criminal act committed by
defendant-Dobler, a minor served alcohol at a party hosted by
Maldonado, occurred on the premises, as an outgrowth of a
dispute at the party, and plaintiff was the victim of the attack,
not the intoxicated minor. While Rogalski could be read as an-
nouncing a broad holding applicable to all cases involving so-
cial host liability and a minor’s violent and/or criminal action
causing injury, beyond driving while intoxicated, the court
concluded Rogalski did not preclude the court from distin-
guishing it on its facts. The Rogalski court spoke both broadly
and narrowly, and focused on the specific facts of the case. In
this case, the issue of proximate causation was correctly left to
the jury. Affirmed.
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