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The Negligence Council has been busy
 concerning a number of Legislative
 Proposals, which directly affect the rights
 of Michigan citizens and negligence law.
 You have learned of some of these
 issues and the Counsel's approach to them through our
 new E-News Flash authored by Defense Council Member,
 Steve Galbraith. The Council hopes you find the method the
 communication helpful and relevant. If you have not seen
 the E-News Flash, you should be aware that the Council
 has been active in opposing House Bill 4936, which if
 enacted would significantly the handling of first party PIP
 benefits.

At our December, 2011 meeting, we had as a special guest,
 State Representative Kurt Heise from the Plymouth area.
 We had an interesting and lively discussion and ultimately
 supported Representative Heise's House Bill 4647, which
 would permit a Court to allow expert testimony at Trial by
 video communication with the consent of the parties
 involved. The Counsel also supported Representative
 Heise's House Bill 4691, which would allow for an
 exemption from Jury Duty for nursing mothers.

There are worthwhile upcoming Negligence Section events
 that I would like to draw to your attention. The Negligence
 Law Section, together with the MAJ and MDTC, have a
 terrific Seminar scheduled on April 26, 2012 through April
 29, 2012 at the Bellagio in Las Vegas, Nevada. The
 Program will be excellent and the camaraderie enjoyable.
 Also, our Summer meeting is scheduled for August 5, 2012
 at the Park Place Hotel in Traverse City, Michigan. It will be
 followed by golf at the Kingsley Club on August 6, 2012.

Civil Discovery of Social Networking Information: The
 State of the Art

Trent B. Collier
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 Social networking services like
 Facebook and Twitter are, in a sense,
 personal diaries-records of daily events
 and candid reactions, often complete
 with pictures and videos. But these
 ostensibly "personal" records are shared
 with dozens, hundreds, or even
 thousands of other people, including
 family members, social and professional
 acquaintances, co-workers, childhood
 friends, and everyone in between. Although some social
 networking sites offer degrees of privacy control, most leave
 the user with a product that is at once public and private.

Read Article Below

Hal O. Carroll
 Vandeveer Garzia PC

Indemnity clauses cause a lot of
 headaches. First, no one pays
 attention to them until after the
 accident happens and the defendants
 start filing crossclaims. Second, they
 are contracts that apply to tort liability,
 so two areas of law that are based on
 fundamentally different and
 inconsistent principles, are colliding.
 Third, the result is that many lawyers,
 and sadly many judges, have trouble
 understanding them.

Read Article Below

Hal Carroll is a founder and the first chair of the Insurance
 and Indemnity Law Section of the State Bar of Michigan. He
 represents insureds and policyholders in insurance
 coverage disputes. He is a chapter author of Michigan
 Insurance Law and Practice, published by ICLE, and has
 lectured and written many articles in the areas of insurance
 coverage and indemnity. He can be reached at
 hcarroll@VGpcLAW.com, hcarroll@chartermi.net, or (248)
 312-2909.
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 verdicts & settlements. Please submit recent civil cases
 (within the past six months) where you prevailed—whether
 in a jury verdict or a settlement—so they may publish them.
 Questions about Lawyers Weekly's Verdicts and
 Settlements policy may be directed to the editor at (800)
 678-5297 or editor@mi.lawyersweekly.com
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 Captiol Services, Inc.

 The Legislature adjourned for 2011
 and is preparing for 2012. 2011 was a
 year of major accomplishments for
 Governor Snyder and the Republican-
led Michigan Legislature. These
 accomplishments included major
 changes to public employee pension
 and benefit policies, the passage of
 an anti-bullying policy for public
 schools, the elimination of public
 teacher tenure, an expansion of the
 cap on charter schools, and large revisions to Michigan's
 Workers Compensation and Unemployment Compensation
 systems. 2011's signature moment was likely the
 elimination of the Michigan Business Tax, which was a long-
term goal of Michigan business groups. Read Article Below

2012 Spring Meeting

 April 26–29, 2012
 Bellagio, Las Vegas

Sponsors:
 Bienenstock Court Reporting & Video—Lauren Bienenstock
 30800 Telegraph Rd., Bingham Farms, MI 48025 Ph:
 248.644.8888 / Fax: 248.644.1120

Lawsuit Financial Corporation—Mark M. Bello 29777
 Telegraph Rd., Ste 1310, Southfield, MI 48037 Ph:
 248.948.1800 / Fax: 248.948.1802

Leading Technologies, LLC, Consultants and Forensic
 Experts—Robert Yano 18118 US 20, Fayette, OH 43521
 Ph: 419.452.6992 / Fax: 419.452.6993

Legal Copy Services, Inc.—Beth Cannon 781-B Kenmoor
 Ave, SE, Grand Rapids, MI 49501 Ph: 616.949.1614 /Fax:
 616.949.6472

Daniel P. Makarski Alternative Dispute Resolution Secrest,
 Wardle, Lynch, Hampton, Truex & Morley PC 94 Macomb
 Pl, Mt. Clemens, MI 48043 Ph: 586.465.7180 x 3101 / Fax:
 586.465.0673

Ringler Associates—Mark Vogel 85 Campau NW, # 302
 Grand Rapids, MI 49503 Ph: 616-235-1400 / Fax: 616-235-
1450

Summer Meeting

Reception
 5–7 p.m.
 Sunday, August 5,
 2012
Park Place Hotel

After Glow
 9–10 p.m.
 Beacon Lounge
 @ Park Place Hotel

http://park-place-hotel.com/
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Park Place Hotel

Golf
 9:00 a.m.
 Monday, August 6,
 2012
Kingsley Club

All golfers must provide a valid credit card to use in the
 event of a late cancellation or no-show. All credit card
 numbers will be secured and only used if the golfer does not
 cancel prior to July 14, 2012 or does not show up on August
 6, 2012.

William N. Kritselis

 A prominent local
 attorney, and for many
 a dear friend, passed
 away December 2 at
 Sparrow Hospital. He
 was named "Most
 Respected Advocate"
 by the Michigan
 Defense Bar in 2006.
 His full obituary can be
 found below.

http://www.kingsleyclub.com/
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CIVIL DISCOVERY OF SOCIAL NETWORKING INFORMATION: 
THE STATE OF THE ART 

 
Trent B. Collier 

Collins, Einhorn, Farrell & Ulanoff, P.C. 
______________________________________________________________________________ 

 Social networking services like Facebook and Twitter are, in a sense, personal diaries—

records of daily events and candid reactions, often complete with pictures and videos.  But these 

ostensibly “personal” records are shared with dozens, hundreds, or even thousands of other 

people, including family members, social and professional acquaintances, co-workers, childhood 

friends, and everyone in between.  Although some social networking sites offer degrees of 

privacy control, most leave the user with a product that is at once public and private.   

This dichotomy creates a tangled skein for courts to unravel when faced with requests to 

compel disclosure of social networking information.  On the one hand, it is natural that litigants 

would view information posted on social networking sites as open to at least some portion of the 

public and, therefore, fair game for discovery.  On the other hand, it is not surprising that the 

targets of such requests would view their social networking information as private.  

This article provides a brief overview of how some courts have dealt with this tension 

when resolving requests to compel parties’ social networking information in civil litigation.  The 

focus here, as in many opinions addressing motions to compel social networking information, is 

on three main areas of inquiry: (1) relevance, (2) the breadth of discovery requests, and (3) 

privacy concerns.  As shown below, courts have been largely receptive to requests to compel 

social networking information from individuals, provided that these requests are sufficiently 

narrow and relevant to the matters at hand.  Social networks themselves, however, may find 

some refuge in the federal Stored Communications Act. 
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Relevance 

 The Federal Rules of Civil Procedure and its state analogues permit discovery into “any 

nonprivileged matter that is relevant to any party’s claim or defense.”1  The evidence sought 

need not be admissible as long as it “appears reasonably calculated to lead to the discovery of 

admissible evidence.”2  Applying these principles, courts have permitted discovery of 

information on social networks where parties have established a basis for requesting the 

information and have demonstrated that their request is not a proverbial “fishing expedition.”3 

For example, a November 8, 2011 Opinion and Order by the Common Pleas Court of the 

39th Judicial District in Pennsylvania sent legal bloggers scurrying to their laptops when it 

compelled the plaintiff in an auto negligence suit to turn her Facebook username and password 

over to opposing counsel.4  Largent v Reed was an auto negligence action in which the plaintiff 

claimed “serious and permanent physical and mental injuries, pain, and suffering.”5  After the 

plaintiff testified at her deposition that she used a Facebook account, the defense filed a motion 

to compel her to turn over her username and password.   

The defense argued that the plaintiff’s “profile was public, meaning that anyone with an 

account could read or view her profile, posts, and photographs.”6  Using this generally-available 

information, the defense identified posts and photographs that belied the plaintiff’s allegations of 

physical and mental injuries, including “status updates about exercising at a gym.”7  The Largent 

court held that this information was “clearly relevant” and directed the plaintiff to turn over her 

login information.  The defense was given twenty-one days to explore her Facebook account at 

will, after which time the plaintiff was permitted to change her password in order to prevent 

future access.8   

Largent represents one approach, in which a party establishing the relevance of that 

social networking information is given wide latitude to explore an opposing party’s social 
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network information.9  Some courts, however, have denied motions to access social networking 

information where the request was based not on actual evidence of relevant information on social 

networks but on the uninformed hope that an investigation might yield such information.  In 

McCann v Harleysville Ins Co of New York,10 the Appellate Division of New York’s Supreme 

Court held that the lower court correctly denied the defendant’s motion to compel authorization 

to access the plaintiff’s account where the “defendant essentially sought permission to conduct ‘a 

fishing expedition’ into plaintiff’s Facebook account based on the mere hope of finding relevant 

evidence.”11   

Similarly, the Common Pleas Court of the 39th Judicial District in Pennsylvania denied a 

defense motion to access the plaintiff’s social networking accounts in Arcq v Fields.12  The court 

noted that the defendant provided no evidence that any of the information on the plaintiff’s social 

networking accounts (including Facebook, Twitter, LinkedIn, and MySpace) was actually 

relevant to the action.  The defendant’s motion was a shot in the dark, lacking any “good faith” 

basis that the information sought would lead to the discovery of relevant and admissible 

evidence.13 

These cases suggest that, when filing a motion to compel access to social networking 

information, parties should establish, through party admissions or concrete references to relevant 

material on social networking sites, that there is indeed relevant information to be found on 

social networks.  This task, of course, is easier said than done.  As other authors have noted, 

attorneys attempting to access a party’s social network postings wade into an ethical minefield.14   

Largent suggests, however, that deposition testimony may produce the kind of 

disclosures that could justify discovery of social networking information.  The plaintiff in 

Largent testified that she had a Facebook account, that she regularly accessed it, and that her 
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wall postings were generally available to the public.  These admissions allowed defense counsel 

to identify a few relevant postings and thereby lay a factual foundation for requesting broader 

access to the plaintiff’s Facebook account.  As such, Largent shows that inquiries into a 

deponent’s social networking habits should be a standard part of an attorney’s deposition toolkit.   

Overbreadth 

Courts have also measured the breadth of requests to compel social networking 

information, occasionally proving wary of granting parties too much latitude to explore opposing 

parties’ online activities.  For example, in Held v Ferrellgas, Inc,15 the U.S. District Court for the 

District of Kansas concluded that any information that the plaintiff posted on his Facebook page 

during his employment with the defendant was potentially relevant to his employment 

discrimination action.  In granting the defendant’s motion, however, the court emphasized the 

narrow scope of the defendant’s request and the fact that the defense was not seeking “unfettered 

access” to the plaintiff’s account.16     

The Appellate Division of the New York Supreme Court expressed similar concerns in 

Patterson v Turner Construction Co.17 There, the defense sought access to the plaintiff’s 

Facebook account for reasons similar to those in Largent—to disprove the plaintiff’s alleged 

damages.  The trial court had originally granted the defendant’s motion to compel production of 

“all of plaintiff’s Facebook records compiled after the incident alleged in the complaint, 

including any records previously deleted or archived …”18  Recognizing that “not all Facebook 

communications are related to the events that gave rise to plaintiff’s cause of action,” the court 

reversed and remanded “for a more specific identification of plaintiff’s Facebook information 

that is relevant, in that it contradicts or conflicts with plaintiff’s alleged restrictions, disabilities, 

and losses, and other claims.”19   
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In contrast with these decisions, the Largent court rejected the plaintiff’s argument that 

the defendant’s request for full access to her Facebook account was overly broad and likely to 

lead to embarrassment.  The court’s conclusion was driven by three main factors.  First, the 

plaintiff had “placed her health at issue” by filing a lawsuit seeking compensation for physical 

and mental injuries, thereby “vitiat[ing] certain privacy interests.”20  Second, any information 

posted on Facebook is “not truly private” because it is available to at least some portion of the 

public.21  Third, any concerns that the defendant’s request was overbroad were undermined by 

the defendant’s agreement to bear the costs of reviewing the plaintiff’s Facebook profile.22 

Together, these cases suggest that the best practice in requesting the production of social 

networking information is to expressly narrow one’s request to information that is truly relevant 

or likely to lead to the discovery of admissible evidence.   

Privacy Issues 

 It is impossible to discuss discovery of social networking information without at least a 

brief review of privacy issues.  There appears to be a general consensus among courts23 and 

leading scholars24 that social networks’ obligation to comply with requests for user information 

is governed by the federal Stored Communications Act (the “SCA”), 25 a part of the Electronic 

Communications Privacy Act.26  The SCA was enacted in 1986,27 well before Facebook, smart 

phones, and expanding wireless services turned social networking into the phenomena that it is 

today.  The SCA “regulates two types of providers: providers of electronic communications 

service (‘ECS’) and providers of remote computing service (‘RCS’).”28  In very general terms, 

an entity is an ECS if it conveys electronic communications and is an RCS if it stores electronic 

communications.29   

As Professor Orin Kerr has shown, the SCA is a thoroughly complex piece of legislation 

and its application requires careful study.30  Its general privacy provisions were summarized in 
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Crispin v Christian Audigier, Inc.31  There, the court explained that “[a]n ECS is prohibited from 

divulging only ‘the contents of a communication while in electronic storage by that service.’ … 

By contrast, an RCS provider may not divulge the content of any communication received by 

electronic transmission that is carried or maintained on its service for a customer or subscriber 

‘solely for the purpose of providing storage or computer processing services to [the] subscriber 

or customer, if the provider is not authorized to access the contents of [the] communications for 

purposes of providing … services other than storage or computer processing.’”32   

Crispin also suggests the difficulty of placing contemporary social networking services 

into the ECS/RCS die cast almost three decades ago.  The court determined, with some doing, 

that Facebook and MySpace were ECS providers with respect to unopened messages but were 

RCS providers with respect to opened messages and wall postings.33  Thus, the Crispin court 

granted a motion to quash subpoenas with respect to private messages but, with respect to wall 

postings, remanded to the magistrate so that the parties could “develop a fuller evidentiary record 

regarding plaintiff’s privacy settings and the extent of access allowed to his Facebook wall and 

MySpace comments.”34 

 As to compelling disclosure by users themselves, courts have generally concluded that 

the SCA does not prevent courts from ordering individuals to disclose their own social 

networking information.35  Professor Kerr, one of the leading scholars in this area, has noted that 

this conclusion is not without legal and conceptual difficulties.36  Given the ever-increasing 

number of opinions compelling parties to turn over social networking information, however, 

litigants are unlikely to find courts receptive to the argument that the SCA prohibits the judiciary 

from compelling an individual to turn over his or her own information.   
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 Finally, it bears mention that parties asserting a general privilege or expectation of 

privacy in social networking information—including expectations formed by social networks’ 

own privacy policies—have not met with success.37  The Appellate Division of the New York 

Supreme Court neatly summarized the problem with the argument that postings on social 

networks are protected by an expectation of privacy: “The postings on plaintiff’s online 

Facebook account, if relevant, are not shielded from discovery merely because plaintiff used the 

service’s privacy settings to restrict access, just as relevant matter from a personal diary is 

discoverable.”38  Similarly, in Moreno v Hartford Sentinel, Inc, the California Court of Appeals 

held that a party could not have a legitimate expectation of privacy in material once it was posted 

on MySpace.39 

 Although this area of law is obviously in its infancy, some conclusions can be drawn 

from extant case law.  First, courts’ calculus in evaluating motions to compel social networking 

information should depend on whether the inquiry is directed to the social network user or to the 

social network itself.  Social networks faced with subpoenas for user information should consult 

the SCA and assess its applicability.  Users themselves, however, are unlikely to find refuge in 

the SCA and may face skepticism toward the argument that “wall” postings and other semi-

public statements should be protected by privacy interests. 

Conclusion 

When evaluating motions to compel social networking information, courts  must rely on 

concepts and rules that predate the very concept of online social networking  It is far from 

evident that rules of procedure much older than Facebook—or Facebook founder Mark 

Zuckerberg, for that matter—would provide workable solutions to these problems.  Nevertheless, 

traditional concepts of relevance and overbreadth appear to be shaping a relatively coherent 
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approach to discovery of social networking information.  If there is a need for clarity, it lies 

primarily in federal legislation governing online communications.  While the SCA has provided 

courts with some guidance in adjudicating privacy concerns, it appears ill-suited to contemporary 

social networks.  Given the speed at which online communications are evolving, however, it may 

be expected that legislators will struggle to keep pace. 

                                                 
1 Fed. R. Civ. P. 26(b)(1).   

2 Id. 

3 Michigan’s appellate courts have yet to provide concrete guidance regarding the discoverability of social 
networking information, as summarized by the Michigan Defense Trial Council in its amicus brief in Anderson v 
M.G. Trucking, Court of Appeals Docket No. 306709, available at: 
http://www.mdtc.org/mdtc_amicus_update_discoverability_plaintiffs_facebook_profile (last visited December 20, 
2011).  In Anderson, however, the Michigan Court of Appeals remanded the matter to the circuit court for an 
assessment of the relevance of the plaintiff’s social networking information.  See Order, 
http://coa.courts.mi.gov/documents/coa/public/orders/2011/306709%2825%29_order.pdf (last visited December 
20, 2011).  This outcome suggests that the Court of Appeals may be receptive to the argument that parties should 
be required to respond to requests for relevant social networking information.   

4 Largent v Reed, Court of Common Pleas of the 39th Judicial District of Pennsylvania-Franklin County Branch, 
Case No. 2009-1823 (November 8, 2011), available at: http://www.theemployerhandbook.com/Largent.pdf (last 
visited December 14, 2011).  See also Oren Kerr, http://volokh.com/2011/12/01/judge-orders-plaintiff-to-give-
defendant-her-facebook-password-so-defendant-can-access-plaintiffs-account-as-part-of-discovery (last accessed 
December 14, 2011) (discussing Largent).  See also Kashmir Hill, Judge Orders Divorcing Couple to Swap 
Facebook and Dating Site Passwords, November 07, 2011, available at 
http://www.forbes.com/sites/kashmirhill/2011/11/07/judge-orders-divorcing-couple-to-swap-facebook-and-
dating-site-passwords/ (last visited December 14, 2011). 

5 Largent, slip op. at 2.   

6 Id. at 5. 

7 Id. at 8. 

8 Id. at 13-14. 

9 See also Romano v Steelcase, Inc, 907 NYS2d 650 (NY Sup 2010).  For a summary of other cases, see Karen 
Barth Menzies, Wesley K. Polischuk, Is Your Client an Online Social Butterfly?, 46-OCT Trial 22, 24-26 (2010); 
Sandra Hornberger, Social Networking Websites: Impact on Litigation and the Legal Profession in Ethics, 
Discovery and Evidence, 27 Touro L. Rev. 279 (2011) (hereinafter “Hornberger”).     

10 McCann v Harleysville Ins Co of New York, 910 NYS2d 614 (NY App Div Nov. 12, 2010). 

11 Id. at 1525. 

12 Arcq v Fields, Court of Common Pleas of the 39th Judicial District of Pennsylvania-Franklin County Branch, Case 
No. 2008-2430 (December 8, 2011), available at http://volokh.com/wp/wp-content/uploads/2011/12/Arcq.pdf (last 
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visited December 14, 2011).  See also Orin Kerr, Court Denies Motion to Provide Access to Social Networking 
Sites in Civil Discovery, available at: http://volokh.com/2011/12/14/court-denies-motion-to-provide-access-to-
social-networking-sites-in-civil-discovery/ (last visited December 14, 2011) (discussing Arcq).   

13 Arcq, supra at 3.   

14 See Deborah A. Lujan and Tracey M. Bobo, Searching Social Networking Sites, available at 
http://www.claimsadvisor.com/articles/searching-social-networking-sites/print (last visited December 14, 2011) 
(hereinafter “Lujan and Bobo”). 

15 Held v Ferrellgas, Inc, 2011 WL 3896513 (D Kan August 31, 2011).   
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17 Patterson v Turner Construction Co, 931 NYS2d 311 (NY App Div 2011).   

18 Id.   
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20 Largent, supra at 12.   

21 Id. at 13.   
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23 See, e.g., Crispin v. Christian Audigier, Inc, 717 F Supp 2d 965 (CD Cal 2010); Largent, supra. 

24 See generally Orin Kerr, A User’s Guide to the Stored Communications Act, and a Legislator’s Guide to 
Amending It, 72 Geo. Wash. L. Rev. 1208 (2004) (hereinafter “Kerr”).   

25 18 US.C. § 2701, et seq.   
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27 Kerr, supra at 1208. 

28 Id. at 1214. 

29 Id. (discussing the SCA’s definitions of ECS and RCS providers). 

30 See generally Kerr, supra. 
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33 Id. at 987, 990. 
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Plaintiff’s Account as Part of Discovery, http://volokh.com/2011/12/01/judge-orders-plaintiff-to-give-defendant-
her-facebook-password-so-defendant-can-access-plaintiffs-account-as-part-of-discovery (last accessed December 
14, 2011) (discussing some of the conceptual problems that arise under the SCA if users are compelled to disclose 
social networking information).   

37 For a summary of relevant privacy policies, see Sashe D. Dimitroff, The Role of Technology in Evidence 
Collection: Leading Lawyers on Preserving Electronic Evidence, Developing New Collection Strategies, and 
Understanding the Implications of Social Media, Social Media and Discovery, 2011 WL 2941026 (July 2011); 
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INDEMNITY CLAUSES 

By Hal O. Carroll 

 Indemnity clauses cause a lot of headaches.  First, no one pays attention to them until 
after the accident happens and the defendants start filing crossclaims.  Second, they are contracts 
that apply to tort liability, so two areas of law that are based on fundamentally different and 
inconsistent principles, are colliding.  Third, the result is that many lawyers, and sadly many 
judges, have trouble understanding them.   

 Lawyers who practice in this area have their own set of war stories that induce head-
scratching.  Item: the clause says Baker must indemnify Able “to the extent that Able is liable 
because of Baker’s fault.”  Able is sued for negligently injuring the tort plaintiff and turns to 
Baker for indemnity.  When the case reaches the Court of Appeals, Baker’s attorney points out 
that the abolition of joint liability means that Able cannot be liable for Baker’s fault, and 
therefore Baker owes no duty to indemnify Able.  The court, in a mercifully unpublished 
opinion, sniffily described the argument as “novel,” but said that tort is tort and contract is 
contract and a change in tort law cannot change the obligation of a contract.  The point of course, 
was that a change in tort liability can lead to a changed result when a contract relates to tort 
liability.  As it happens, wiser panel made precisely this “novel” point in Ormsby v Capital 
Welding, Inc, 255 Mich App 165, 192-193; 660 NW2d 730 (2003).  In Ormsby the contract 
required the indemnitor to indemnify the indemnitee for liability “but only to the extent caused in 
whole or in part by the negligent acts or omissions” of the indemnitor.  The Court of Appeals 
agreed that this clause did not require indemnity where the hopeful indemnitee was being sued 
“only for its own negligence.” 

 Clients too have trouble with this even when they do pay attention to the clause.  Item: 
client wants a strong indemnity clause, a good proactive move.  Lawyer writes a compact and 
precise clause, calling for the subcontractor to indemnify the client for any claims “arising out of 
the subcontractor’s work,” the recognized broad form of indemnity.  Client is happy until client 
goes to an industry meeting and sees that another business has a much longer indemnity clause.  
Size matters to contractors, so client is now feeling shortchanged.  The longer clause, upon 
review, is a mass of inconsistent obligations, but client uses it instead. 

 One more short war story.  Two subcontractors have identical indemnity clauses.  The 
clause requires the subs to indemnify the general.  One sub, recognizing its contract obligation, 
accepts the tender and turns to the other sub to share the loss 50-50.  The other sub’s lawyer says, 



“Oh, no.  Your client has already indemnified the general.  Therefore the general has suffered no 
loss. Therefore we don’t owe any indemnity.”  This is wrong on so many levels.  Did the first 
lawyer commit malpractice by failing to advise his client to breach the contract?  Anyway, a trip 
to the Court of Appeals later, the principle of equitable subrogation, well established for insurers, 
is confirmed to apply to indemnitors. 

 Fault only matters if the contract says so.  There is natural commonsense feeling that if 
your fault causes someone to get sued, you owe indemnity.  And that’s true.  That’s what 
common law indemnity is for.  But it’s a mistake to insert “only” and say that you only owe 
indemnity if your fault causes someone to be sued.  As far as contract law is concerned there is 
nothing wrong with an innocent party having to indemnify a negligent party, subject only to the 
“sole negligence” limit of MCL 691.991.  

 Words matter.  They matter a lot.  In simple terms (and if a “some is good so more is 
better” drafter gets hold of it, it won’t be simple) the phrase “arising out of your performance” is 
broad.  It requires indemnity even if the indemnitor is free of fault, and even if the indemnitee is 
at fault.  On the other hand, “caused by your act or omission” requires indemnity only if the 
indemnitor is at fault.  A combined phrase, like “arising out of your performance of the contract, 
to the extent caused by your act ort omission,” gives with one hand and takes away with the 
other. 

 Even at the basic level of what the clause requires, words matter.  A promise to 
“indemnify” is not a promise to defend.  A promise to “defend” is not a promise to indemnify.  A 
promise to “hold harmless” probably embraces both. 

 Indemnity and insurance run in parallel paths.  In the hypothetical general and 
subcontractor scenario, the sub, in addition to indemnifying the general, may be required to make 
the general an additional insured on the sub’s policy.  Besides that the indemnity obligation is an 
“insured” contract under most commercial general liability policies.  But these are separate.  The 
general will only be an additional insured under the policy if the policy says so in an 
endorsement (not in a “certificate of insurance”).  The policy will define the general’s status as 
an additional insured, and the indemnity clause will define the existence and extent of the 
indemnity obligation.  The fact that the indemnity clause is an “insured contract” means that the 
insurer is the funding source for payment if indemnity is owed, but that’s all. 

 Tender twice.  Which means the general in our hypothetical should make two tenders to 
two different entities.  Tender to the insurer for coverage and to the subcontractor for indemnity.  
On the tender of indemnity to the subcontractor, be sure to tell the sub to forward the demand to 
the insurer to make sure the insurer knows.  

 Preventive law.  One takeaway from all this is that if you represent business, you should 
sign off on the indemnity clause before the contracts get signed.  But in the real world that 
seldom happens, so as practitioners, we are stuck with what we get. 



 Avoid the brawl.  Another point that is easy to say and hard to make happen is that when 
there are multiple defendants, with multiple indemnity clauses and multiple insurance policies 
(primary and excess), it is a really good idea for the defendants to find a way to sort their 
obligations out before they defend the tort case.  If they can’t agree on who pays what share, they 
won’t be able to settle with the plaintiff, thereby forcing the plaintiff to trial, with the risk of a 
stratospheric verdict.  And of course, the added expense of a complicated declaratory action.  
Easier said than done, of course.  One possibility is to get an independent analysis from an expert 
in the field, spelling out the percentages of responsibility.  If that isn’t enough to resolve the 
internecine fight, it might at least be the basis for an agreement to contribute that percentage to 
settlement, while reserving the right to dispute their responsibilities later. 
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Legislative	  Update	  
	  
	  
The	  Legislature	  adjourned	  for	  2011	  and	  is	  preparing	  for	  2012.	  	  2011	  was	  a	  year	  of	  major	  
accomplishments	  for	  Governor	  Snyder	  and	  the	  Republican-‐led	  Michigan	  Legislature.	  	  These	  
accomplishments	  included	  major	  changes	  to	  public	  employee	  pension	  and	  benefit	  policies,	  the	  passage	  
of	  an	  anti-‐bullying	  policy	  for	  public	  schools,	  the	  elimination	  of	  public	  teacher	  tenure,	  an	  expansion	  of	  the	  
cap	  on	  charter	  schools,	  and	  large	  revisions	  to	  Michigan’s	  Workers	  Compensation	  and	  Unemployment	  
Compensation	  systems.	  	  2011’s	  signature	  moment	  was	  likely	  the	  elimination	  of	  the	  Michigan	  Business	  
Tax,	  which	  was	  a	  long-‐term	  goal	  of	  Michigan	  business	  groups.	  
	  
In	  fact,	  there	  were	  only	  a	  few	  major	  policy	  goals	  that	  were	  not	  completed	  in	  2011.	  	  Among	  these	  were	  
Governor	  Snyder’s	  attempts	  to	  complete	  a	  new	  bridge	  crossing	  into	  Canada,	  efforts	  to	  create	  a	  Michigan	  
Health	  Exchange	  to	  comply	  with	  federal	  health	  care	  reforms,	  and	  (last	  but	  not	  least)	  an	  attempt	  to	  make	  
major	  changes	  to	  Michigan’s	  Auto	  No-‐Fault	  Law	  (more	  on	  that	  below).	  
	  
Republicans	  are	  hoping	  to	  build	  on	  their	  successes	  of	  the	  past	  year	  in	  2012.	  	  In	  addition	  to	  the	  
aforementioned	  unaccomplished	  goals,	  there	  are	  a	  number	  of	  bills	  (some	  not	  yet	  introduced)	  which	  will	  
impact	  on	  the	  practice	  of	  negligence	  law.	  	  HB	  4601,	  which	  would	  grant	  limited	  liability	  for	  certain	  
manufacturers	  of	  asbestos,	  awaits	  a	  vote	  on	  the	  House	  floor.	  	  Several	  bills	  are	  awaiting	  committee	  
hearings	  that	  grant	  liability	  limitations	  to	  groups	  such	  as	  certified	  public	  accountants,	  equestrian	  activity	  
providers	  and	  on-‐duty	  life	  guards.	  	  There	  are	  also	  rumors	  that	  another	  round	  of	  medical	  malpractice	  tort	  
reform	  may	  be	  on	  deck	  for	  2012,	  although	  there	  have	  been	  no	  bills	  yet	  introduced	  on	  the	  subject.	  
	  
Update	  on	  No-‐Fault	  Auto	  Legislation	  
	  
House	  Bill	  4936,	  sponsored	  by	  Rep.	  Pete	  Lund	  (R-‐Shelby	  Twp.),	  would	  make	  sweeping	  changes	  to	  
Michigan’s	  No-‐Fault	  Auto	  Insurance	  law.	  	  Backed	  by	  Michigan’s	  insurance	  industry,	  it	  received	  major	  
amounts	  of	  attention	  when	  it	  was	  introduced	  earlier	  this	  year.	  
	  
After	  several	  hearings	  in	  the	  House	  Insurance	  Committee,	  the	  bill	  was	  reported	  by	  a	  bare	  minimum	  of	  
votes.	  	  Although	  the	  bill	  has	  been	  awaiting	  action	  on	  the	  House	  floor	  since	  early	  November,	  supporters	  
were	  not	  able	  to	  garner	  the	  necessary	  votes	  to	  pass	  it.	  	  Therefore,	  as	  the	  Legislature	  breaks	  for	  the	  
holidays,	  HB	  4936	  remains	  on	  the	  House	  calendar.	  
	  
There	  will	  likely	  be	  renewed	  efforts	  to	  broker	  a	  deal	  on	  the	  issue	  next	  year.	  	  The	  key	  issues	  in	  the	  bill	  (as	  
it	  was	  reported	  from	  the	  House	  Insurance	  Committee)	  are:	  
	  
PIP	  Choice	  –	  the	  bill	  eliminates	  lifetime	  medical	  benefits.	  	  Instead,	  insurance	  purchasers	  may	  choose	  
$500,000;	  $1	  million;	  or	  $5	  million	  in	  medical	  benefits.	  
	  
Provider	  Fee	  Schedules	  –	  the	  bill	  adopts	  fee	  schedules	  contained	  in	  the	  Michigan	  Workers	  
Compensation	  Act	  for	  medical	  providers.	  
	  



Attendant	  Care	  Caps	  –	  the	  bill	  places	  limits	  on	  attendant	  care	  fees	  for	  non-‐licensed	  health	  care	  
providers.	  
	  
3rd	  Party	  Suits	  –	  the	  bill	  is	  silent	  on	  issues	  related	  to	  third	  party	  lawsuits.	  
	  
Catastrophic	  Fund	  –	  the	  bill	  alters	  the	  way	  that	  insurers	  are	  indemnified	  by	  the	  Michigan	  Catastrophic	  
Claims	  Fund.	  	  For	  claims	  made	  after	  July	  1,	  2012,	  the	  insurer	  would	  pay	  for	  all	  claims	  up	  to	  the	  first	  
$500,000.	  	  After	  the	  first	  $500,000,	  the	  MCCA	  would	  pay	  90%.	  	  For	  the	  claims	  after	  $1	  million,	  the	  MCCA	  
would	  pay	  100%.	  	  The	  bill	  does	  not	  address	  the	  lack	  of	  transparency	  in	  the	  MCCA.	  
	  
The	  bill	  in	  its	  current	  form	  is	  not	  likely	  to	  generate	  sufficient	  votes	  to	  pass	  the	  House.	  	  One	  possible	  
amendment	  to	  pick	  up	  votes	  is	  the	  abandonment	  of	  the	  “choice”	  element	  the	  bill	  creates	  on	  Personal	  
Injury	  Protection	  benefits.	  	  However,	  they	  would	  likely	  maintain	  some	  sort	  of	  lifetime	  limit	  on	  medical	  
benefits	  (likely	  somewhere	  between	  $1	  million	  and	  $5	  million),	  since	  this	  is	  one	  of	  the	  major	  goals	  of	  the	  
bill’s	  sponsors.	  	  It	  is	  also	  possible	  that	  the	  section	  on	  medical	  fee	  schedules	  might	  be	  adjusted	  to	  make	  it	  
less	  onerous	  for	  medical	  providers.	  	  There	  will	  also	  be	  strong	  efforts	  made	  to	  amend	  current	  law	  to	  
make	  the	  operations	  of	  the	  Michigan	  Catastrophic	  Claims	  Association	  more	  transparent.	  	  	  
	  
If	  the	  insurance	  industry	  were	  to	  agree	  to	  some	  or	  all	  of	  the	  above	  amendments,	  they	  may	  be	  able	  to	  
get	  the	  votes	  needed	  to	  pass	  the	  House.	  	  It	  is	  expected	  that	  there	  will	  be	  a	  strong	  push	  in	  January	  and	  
February,	  since	  every	  week	  and	  month	  that	  goes	  by	  brings	  lawmakers	  closer	  to	  the	  2012	  elections.	  	  If	  a	  
politician	  is	  going	  to	  make	  a	  controversial	  vote,	  they	  prefer	  to	  do	  it	  as	  far	  from	  an	  election	  as	  possible.	  	  
The	  clock	  is	  therefore	  ticking	  for	  House	  Bill	  4936.	  
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